% 


Cornell  University  Law  Library 

The  ivioak  Collection 

PURCHASED  FOR 

The  School  of  Law  of  Gorriell  University 

And  Presented  February  14.  189^ 

IN  nEHORY  OF 
JUDQE   DOUOLASS  BOARDMAN 

FIRST  DEAN  OF  THE  SCHOOL 

By  His  Wife  and  Daughter 
A.  M;  BOARDMAN  arid  ELLEN  D;  WILLIAMS 


Cornell  University  Library 
KF  2289.  W87 

V.I 

A  treatise  on  the  law  of  railroads. 


3  1924  019  287  469 


Cornell  University 
Library 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924019287469 


WOOD   ON   RAILWAY   LAW. 

VOLUME  I. 


REGENT  PUBLICATIONS  OF  G.  G.  SOULE. 

—» — 

ADDISON  ON  CONTRACTS,  B.  V.  Abbott's  edition.    3  vols.  .  $12.00 

BATEMAN  ON  AUCTIONS,  Sheldon's  Notes 5.00 

BEST  ON  EVIDENCE,  Chamberlayne's  edition 5.00 

BROWNE  ON   THE  DOMESTIC   RELATIONS 2.50 

BROWNE'S     LAAV    AND     LAWYERS     IN     LITERATURE. 

Cloth 1.30 

CHITTY'S   ENGLISH   EQUITY   DIGEST,  new  edition,    per  vol.  8.00 

COHEN'S  ADMIRALTY   LAW 5.00 

EWELL'S   ESSENTIALS   OF  THE  LAW,    2  vols 5.00 

GRAY'S   RESTRAINTS   ON   ALIENATION   OF  PROPERTY  .  3.00 

HEARD'S   EQUITY   PLEADING 2.50 

INDERMAUR'S    COMMON-LAW    CASES    FOR    STUDENTS. 

Cloth 1.50 

LAWYERS'    REFERENCE   MANUAL 4.00 

MEWS'    ENGLISH     COMMON-LAW     DIGEST.      7  vols.,  half 

calf 56.00 

MEWS'  ENGLISH  CRIMINAL  DIGEST.    Half  calf 3.00 

SCHOULER  ON    EXECUTORS   AND  ADMINISTRATORS  3.3O 

SHELDON   ON   SUBROGATION 3.30 

SHIRLEY'S  LEADING  CASES   MADE  EASY 3,00 

SOULE'S  DICTIONARY  OF   SYNONYMES.     Cloth 1.60 

STIMSON'S  AMERICAN  STATUTE  LAW   (in  press). 

WALLACE  ON  THE  REPORTERS,  Fourth  edition     ....  3.30 

WILLIAMS'S   (U.  S.)   TARIFF  LAWS.    Cloth 1.30 

WOOD  ON  THE   LIMITATION   OF  ACTIONS 6.30 

WOOD  ON  RAILWAY  LAW.    3  vols 15.00 

Prices  all  net. 


A    TREATISE 


ON 


THE  LAW  OF  RAILROADS. 


BT 


H.    G.    ^OOD, 

AUTHOR   OP    "THE   LAW   OF   LIMITATIONS,"     "NUISANCES,"    ETC. 


IN  THREE  VOLUMES. 

Vol.  I. 


BOSTON: 

CHAELES    C.     SOULE, 

ILafa  PuMtgijer. 

1885. 


Copyright,  1885, 
By   H.    G.    Wood. 


John  Wilson  and  Son,  Cambridge. 


PEEFACE. 


This  work  was  written  for  the  benefit  of  practising  law- 
yers, and  with  a  view  to  aid  them  in  the  solution  of  vexed 
questions  relating  to  railway  law  with  which  they  may 
have  to  deal.  With  this  single  purpose  in  view,  I  have 
examined  many  thousand  cases  involving  questions  relat- 
ing to  the  topics  treated,  have  eliminated  their  doctrine, 
and  as  far  as  practicable  stated  the  gist  of  them  in  the 
text  or  the  notes.  The  most  important  topics  have  been 
carefully  and  fully  treated,  —  such  as  relate  to  corporate 
powers,  ultra  vires,  pooling  contracts,  the  duties  and  lia- 
bilities of  railway  companies  as  carriers  of  passengers, 
negligence,  tickets,  the  expulsion  of  passengers,  the  powers 
and  duties  of  directors  and  other  officers,  eminent  domain, 
municipal  subscriptions,  stockholders,  etc.  In  the  treat- 
ment of  these  topics,  as  well  as  others  not  enumerated,  I 
have  given  the  gist  of  many  cases  by  way  of  illustration, 
and  have  endeavored  as  far  as  possible  to  make  the  work 
useful  and  practical.  Having  been  for  several  years,  be- 
fore I  commenced  the  work  of  writing  text-books,  attorney 
for  a  leading  railway  company,  by  a  varied  and  extensive 
experience  I  learned  some  of  the  needs  of  the  profession 
in  a  work  upon  this  subject,  and  my  aim  has  been  to 
supply  such  a  work  as  this  experience  suggested  to  be 
necessary   for    attorneys    both   for    and   against   railway 
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companies.  How  far  I  have  succeeded  in  accomplishing 
this  purpose  is  not  for  me  to  say,  but  is  for  the  profession 
to  judge,  when  practical  tests  are  applied  to  the  work. 
Upon  a  subject  involving  so  wide  a  field  as  that  relating 
to  railways,  it  could  not  of  course  be  expected  that  I 
should  treat  it  in  all  its  details ;  I  have  confined  myself  as 
far  as  possible  to  those  topics  which  are  peculiar  to  this 
class  of  corporations,  or  to  the  peculiar  application  to 
them  by  the  courts,  of  the  law  of  corporations.  If  I  have 
omitted  anything  which  ought  to  have  been  embraced 
in  the  work,  it  is  not  because  I  have  sought  to  shirk 
or  evade  any  labor  incident  to  the  preparation  of  such  a 
work,  but  is  chargeable  wholly  as  an  error  of  judgment. 

In  using  the  table  of  cases,  it  should  be  borne  in  mind 
that  courts  and  text-books  sometimes  cite  cases  with  the 
full  name  of  the  railroad  corporation,  sometimes  with  the 
brief  or  popular  name,  and  often  merely  as  "  Eailroad." 
So  far  as  possible,  different  citations  of  the  same  case,  from 
different  sources,  have  been  placed  under  the  full  and 
proper  name  of  the  road ;  but  as  it  has  not  been  always 
practicable  to  trace  up  the  cases  inadequately  cited,  the . 
reader  who  cannot  find  the  case  he  seeks  under  its  full  title, 
will  do  well  to  look  also  under  the  word  "  Eailroad.". 

H.  G.  WOOD. 

Boston,  Sept.  1,  1885. 
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LAW   OF   RAILROADS. 
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Sec.  1.  Railways —  What  are. — A  railroad  has  been  defined  to  be 
a  road  or  way  on  which  iron  rails  are  laid,  for  wheels  of  vehicles  to 
run  on.^  In  many  of  the  early  charters  granted  for  the  construction 
of  railways,  authority  was  given  to  build  a  railroad  with  "  iron  " 
rails ;  but,  unless  thus  restricted,  or  expressly  or  impliedly  prohibited, 
there  can  be  no  question  but  that  a  railway  may  be  constructed  with 
rails  made  from  any  suitable  material ;  so  that  it  may  be  said  that 
"  a  railroad  is  a  roadway  upon  which  rails  are  laid  suitable  for  the 
passage  of  vehicles  adapted  to  use  thereon."  When  constructed 
under  the  authority  of  a  grant  from  the  legislature,  or  under  the  pro- 
visions of  the  general  law,  they  are  treated  as  improved  highways,'' 
to  be  used  in  a  particular  mode.^     But  they  possess  none  of  the 


1  Webster's  Dictionary,  "Railroads.'' 
It  is  proper  to  state  here,  that  the  words 
"Railroads"  and  "Railways"  are  syn- 
onymous and  interchangeable  terms. 

*  Hall,  J.,  in  White  River  Turnpike 
Co.  V.  Vt.  Central  B.  E.  Co.,  21  Vt.  594. 
In  Central  Crosstown  E.  R.  Co.  v.  Twenty- 
Third  St.  E.  R.  Co.,  54  How.  Pr.  (K.  Y), 
168,  it  was  said  that  iron  tracks  or  rails 
securely  fastened  to  the  soil,  whether  of  a 
street  or  prairie,  constitute  a  railroad,  irre- 
spective of  the  propelling  powers  by  which 
VOL.  I.  —  1 


vehicles  are  transported  thereon;  and  that 
the  use  of  such  railroad  may  be  contracted 
for  under  a  statute  authorizing  such  con- 
tract, without  any  reference  to  the  ques- 
tion whether  such  use  is  to  be  effected  by 
horses  or  steam  or  by  any  other  known  or 
unknown  motive  power,  and  equally  with- 
out regard  to  the  nature  of  the  locality 
through  which  such  road  may  extend. 

'  Walford  on  Railways,  3,  n.  b.  (Ben- 
nett's edn. ). 
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essential  features  of  a  highway,  and  are  not  subject  to  the  rules 
•which  are  applied  to  highways ;  nor  can  they  strictly  be  said  to  be 
"  public  "  highways,  because  the  public  has  no  right  to  use  them, 
except  subject  to  such  regulations  as  the  company  owning  them 
prescribes,  or  by  virtue  of  authority  given  by  the  legislature.^  The 
public,  as  such,  has  no  interest  in  the  road  itself,  and  is  under  no 
obligations  in  respect  to  it,  and  it  is  only  by  a  legal  fiction  that  it 
can  be  said  to  be  a  highway.  In  many  of  the  early  cases,  in  which 
questions  arose  as  to  whether  these  corporations  were  of  such  a 
public  character  that  the  lands  of  individuals  could  be  taken  for 
their  construction,  the  courts  likened  railroads  to  highways,  and  put 
the  right  to  take  lands  for  their  construction  and  operation  upon  the 
same  grounds  that  lands  may  be  taken  for  the  construction  of  high- 
ways. But,  as  has  before  been  stated,  the  points  of  resemblance  in 
a  legal  sense  are  far-fetched  and  mythical,  and  at  this  time  it  is 
not  deemed  necessary  to  put  their  right  to  take  private  property  for 
their  construction  upon  any  such  ground.^  The  easement  acquired 
over  the  lands  taken  for  the  construction  of  the  road  and  its  necessary 
appendages,  is  not  an  easement  held  by  the  public,  or  by  the  corpo- 
ration as  an  agent  of  the  public,^  but  exists  in  favor  of  the  corporation 
arid  is  its  property,*  and  can  only  be  used  by  it,  or  those  holding  under 
it,  subject  to  the  terms  of  the  charter  or  grant,  and  such  general 
laws  as  are  fairly  applicable  to  the  corporation.  Xo  person  can  use 
the  roadway,  or  any  part  thereof,  for  any  purpose,  without  the  con- 
sent of  the  corporation ;  nor  can  the  legislature  authorize  its  use  by 
any  other  corporation,  without  providing  for  proper  compensation  to 
the  corporation ;  and  therefore  the  proposition  that  the  public  has  an 
easement  in  the  roadways  is  preposterous.  A  railroad  may  exist 
without  rolling  stock,  and  in  the  absence  of  any  special  or  implied 
restriction  in  that  respect  in  the  charter  or  statute  under  which  it  is 
created,  any  species  of  motive  power  may  be  used  thereon  which 
the  company  chooses  to  employ ;  but  if  there  is  a  restriction  in  that 
respect,  such  motors  only  can  be  employed  as  the  statute  designates; 
as,  if  the  charter  or  general  law  authorizes  the  construction  of  a  rail- 
road "  to  be  operated  by  steam,"  it  can  be  operated  only  by  steam ; 

1  Central,  &o.  R.  E.  Co.  v.  Bockafellow,  »  Baldwin,  J.,  in  Burlington,  &c.  R.  R. 

17  111.  641;  Burlington,  kc.  R.  R.  Co.  v.  Co.  v.  Mt.  Pleasant,  ante. 

Spearman,  12  Iowa,  112.  •  Grand  Rapids,  &c.  R.  R.  Co.  v.  Grand 

*  Burlington,  kc.  R.E.  Co.  v.  Mt.  Pleas.  Rapids  &  Indiana  R.  R.  Co.,   35  Mich, 

ant,  12  Iowa,  112;  Gibson  v.  Mason,  5  Ker.  265. 
283. 
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or  if  it  authorizes  the  construction  of  a  "  horse  "  or  "  street "  railroad, 
to  be  operated  by  "  horses,"  it  can  be  operated  only  by  that  species  * 
of  power ;  and  if  it  becomes  desirable  to  employ  a  different  species 
of  motor,  authority  must  be  obtained  from  the  legislature.  It  is  not 
necessary  that  the  particular  motive  power  to  be  employed  should 
be  specifically  stated  in  the  charter,  in  order  to  restrict  it  to  a  cer- 
tain species  of  power ;  because  in  the  absence  of  any  such  specific 
designation,  if  it  is  evident,  upon  an  application  of  the  charter  to  the 
subject  matter  of  the  grant,  that  a  particular  motive  power  was 
intended,  the  intention  of  the  legislature  so  ascertained  will  be  effectu- 
ated. Thus,  if  a  charter  is  granted  for  a  street  railway,  and  through- 
out the  State  all  such  roads  are  operated  by  horses  or  mules,  the 
charter  will  be  construed  as  intending  that  only  such  species  of 
power  shall  be  employed,  and  the  use  of  steam  motors  will  be  treated 
as  excluded.  So,  upon  the  other  hand,  if  a  charter  is  granted  for  the 
construction  of  a  railroad  for  the  carriage  of  freight  and  passengers 
between  certain  points,  and  it  is  evident  that  the  right  to  build  and 
operate  a  railroad  in  the  largest  sense  of  the  term  was  intended,  the 
right  to  operate  it  by  steam  engines  and  such  other  motors  or  appli- 
ances as  are  usually  employed  in  the  operation  of  that  class  of  rail- 
roads, will  be  implied ;  and  in  all  such  cases,  where  the  charter 
itself  is  silent  as  to  the  motors  to  be  employed,  the  rights  of  the 
corporation  in  that  respect  are  to  be  ascertained  by  an  application 
of  the  charter  to  the  subject  matter  of  the  grant. 

Sec.  2.  individuals  may  build  —  When.  —  Any  person  may  build 
a  railroad  upon  his  own  land,  or  even  upon  the  land  of  others,  with 
their  consent,  and  may  operate  the  same  by  steam  or  any  other 
power  he  pleases ;  ^  but  he  does  so  at  his  peril,  and  has  none  of 
the  privileges  or  immunities  which  are  possessed  by  corporations 

1  Stewart's  Appeal,  56  Penn.  St.  413;  try  l)y  individuals  and  corporations  for 

MoCandless'  Appeal,  70  id.  210 ;  Bank  of  similar  purposes.     These  roads,  in  Eng- 

Mlddlebury   «.   Edgerton,   30    Vt.    182 ;  land,  were  built  under  what  are  called 

Bishop  V.  North,  11  Wall.  (U.S.)  429;  "way  leaves,"  and  under  these  it  was  held 

Dand  v.  Kingscote,  6  Wall.  (0.  S.)  174 ;  that  the  owners  acquired    the   right  to 

Durham,  &o.  Eailway  v.  Walker,  2  Q.  B.  adopt  any  improvement  either  in  the  mode 

940;  Brand  V.  Hammersmith  L.  E.,  2Q.  B.  of  construction  or  in  motive  power,  and 

223.     Railways,  or  tramways,  as  they  were  when  steam  engines  came  into  general  use 

called,  built  by  individuals,  were  quite  for  that  purpose,  it  was  held  that  the  use 

common  in  England  before  railways  were  of  them  by  such  persons  came  within  the 

constructed  for  general  purposes,  and  before  contempla,tion  of  the  grant,  although  at 

the  application  of  steam  as  a  motive  power,  the  date  of  the  grant  the  use  of  them  was 

These  were  mainly  built  by  the  owners  of  entirely   unknown.      Bishop   v.    North, 

mines  and  quarries,  for  private  purposes;  amte;  Barnard  v.  Wallis,  2  Bailw.  Cas. 

and  such  roads  are  also  built  in  tills  conn-  162. 
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created  for  that  purpose  by  the  legislature,  and  is  liable  for  all 
injuries  arising  either  to  the  property  or  person  of  another  by  the 
operation  of  such  road,^  and  for  all  nuisances  arising  from  the  noise, 
smoke,  or  other  consequences  of  operating  the  road ; '''  he  is  not  only 
liable  in  damages,  but  also  to  indictment,  where  the  nuisance  is 
injurious  to  the  public.^  "  I  think,  therefore,"  says  Ceompton,  J.,  in 
the  case  last  cited,  "  that  the  legal  carrying  out  of  such  a  scheme  as 
the  present,  can  only  be  effected  by  the  authority  of  Parliament."  * 
But  the  legislature  may  delegate  authority  to  a  municipal  corpora- 
tion to  authorize  or  prevent  the  use  of  its  streets  for  the  construction 
of  railroads,  to  be  operated  by  steam  or  other  power,^  and  in  such  a 
case,  the  action  of  the  municipal  government  is  conclusive.  But 
even  though  such  consent  is  given  by  the  city,  it  amounts  to  nothing 
more  than  a  license  which  is  revocable  at  pleasure;®  and  in  no 
event  can  such  a  license  operate  as  a  protection  to  the  railway 
corporation  against  liability  for  a  nuisance  created  by  it,  injurious  to 
the  property  of  any  citizen.^ 

Sec.  3.  How  created.  —  Eailroad  companies,  like  all  other  corpo- 
rations, derive  their  existence  and  all  their  powers  from  the  sovereign 
authority.  State  or  national ;  *  but  so  far  as  railroad  corporations  are 
concerned,  it  is  not  believed  that  in  the  States,  while  Congress  has 
the  power  to  create  them,  it  has  the  power  to  endow  them  with 
authority  to  take  the  lands  of  private  persons  for  their  construction, 
except  under  extraordinary  circumstances,  which  are  not  likely  to 
occur.    The  power  of  this  class  of  corporations,  as  well  as  of  all  others, 

1  Wilson  V.  Cunmngham,  3  Cal.  241.  States,  except  as  to  sncli  corporations  as 

2  Regina  v.  Train,  3  F.  &  F.  22.  are  fairly  to  be  regarded  as  necessary  to 
'  Begina  v.  Train,  ante.  the  successful  accomplishment  of  the 
*  In  this  case  a  railway  was  laid  in  a  powers  and  functions  delegated  to  Con- 
public  street  by  municipal  authority  only,  gress  under  the  Constitution.  McCuUough 
and  it  was  held  tq  be  a  nuisance  by  reason  v.  Maryland,  4  Wheat.  (U.  S.)  316;  Osborne 
of  its  obstruction  to  public  travel.  See,  v.  Bank,  9  id.  73.  In  the  territories  and 
also,  similar  in  principle,  Begina  v.  The  localities  over  which  the  general  govem- 
Longton  Gas  Co.,  8  Cox  C.  C.  817.  ment  has  exclusive  jurisdiction.  Congress 

'  Buffalo,  &c.  E.  B.  Co.  v.  Buffalo,  5  has  authority  to  create  either  public  or 

Hill  CS.  Y. ),  209  ;   Veazie  v.  Mayo,  45  private  corporations;  and  under  the  power 

Me.   560;    Great  Western  B.  B.   Co.   v.  given  it  to  regulate  commerce  between  the 

Decatur,  33  111.  381;  Brouson  v.  Fhiladel-  States,  &c.,  there  is  no  question  but  that 

phia,  47  Fenn.  St.  329.  it  has  authority  to  charter  railroad  corpo- 

°  N.  Y.  &  Harlem  B.  R.  Co.  v.  New  rations  for  the  construction  of  railroads  in 

York,  1  Hilt.  (N.  Y.  C.  P.)  562.  the  territories  in  its  jurisdiction.     Thom- 

'  Gas  Co.  V.  Teel,  20  Ind.  131.  son  v.  Pacific  R.  E.  Co.,  9  Wall.  (U.  S. ) 

'  Ernst  V.  Bartle,  1  John.  (X.  Y.)  Cas.  579;  Pacific  E.  E.  Co.  v.  Lincoln  County, 

819.   But  it  seems  that  the  power  to  confer  1  Dill.  ( U.  S.  C.  C. )  314. 
such  franchise  is  vested  exclusively  in  the 
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to  take  private  property  for  its  use  is  vested  exclusively  in  the  legis- 
latures of  the  several  States,  and  is  an  act  of  sovereignty,  and  has 
always  been  so  regarded.  Under  the  civil  law,  franchises  could  only 
be  conferred  by  a  decree  of  the  senate  or  the  imperial  constitution  ;i 
and  formerly  in  England,  this  was  treated  as  the  exclusive  prerogative 
of  the  King.2  But  in  this  country  the  power  is  exclusively  vested 
in  the  legislatures  of  the  several  States,  and  in  Congress,  as  it  is  now 
in  England  regarded  as  being  vested  in  Parliament,  the  assent  of  the 
King  being  presumed  *  Eailroad  corporations,  in  this  country,  are 
created  either  by  special  charter  or  under  general  laws  authorizing 
their  formation ;  but  in  either  case  their  powers  are  derived  entirely 
from  the  legislature.  Where  a  railroad  corporation  is  created  by 
special  charter,  that  instrument  contains  the  measure  of  its  powers, 
except  in  so  far  as  they  are  extended  by  general  law,  and  usually 
these  charters  are  quite  uniform  in  their  provisions,  although  in 
some  of  the  States,  in  the  early  history  of  this  class  of  legislation, 
in  order  to  secure  the  carrying  out  of  the  enterprise,  special  and 
peculiar  privileges  and  immunities  were  conferred,  which  are  not  to 
be  found  in  any  of  the  later  charters,  and  in  some  instances,  these 
charters  are  exempt  from  amendment  or  repeal  by  future  legislatures 
for  a  period  of  fifty  or  a  hundred  years ;  and  where  such  a  provision 
exists,  as  we  shall  see  hereafter,  the  corporation  is  beyond  the  reach 
of  adverse  legislation,  except  in  so  far  as  is  warranted  by  the  pro- 
visions of  the  act  under  which  they  are  created.  But  in  many  of 
the  States  provision  is  made  foe  the  organization  of  this  class  of 
corporations  under  general  laws,  and  the  powers  of  the  corporation 
are  conferred  thereby,  and  generally  are  subject  to  amendment  or 
repeal  by  the  legislature,  —  thus  bringing  them,  as  they  should  be, 
within  the  direct  and  immediate  control  of  the  sovereign  power  as 
to  all  matters  except  such  as  may  be  said  to  form  a  part  of  the  contract 
between  the  sovereign  and  the  corporation.  But  where  the  act 
creating  a  corporation  does  not  reserve  to  the  legislature  the  right  to 
amend  it,  the  legislature  is  held  not  to  possess  this  power ;  *  and  if 

1  Ayliffe,  196  ;  Domat's  C.  L.  Prel.  B.  chise,  is  not  open  to  revision  by  the  courts 

tit.  11,  §  215  ;  Brown's  Civil  Law,  143;  of  the  United  States.     Trust  Co.  ■».  Brady, 

Dig.  vol.  47,  tit.  22.  20  Barb.   (N.  .Y.)  119.      The  power  of 

*  2  Bacon's    Abr.    tit.   Corporations ;  granting  franchises  is  vested  exclusively 

2  Kyd  on  Corporations,  42;  1  Blackstone's  in  the  legislature.    Franklin  Bridge  Co.  v. 

Comm.  472.  Wood,  14  Ga,  80 ;  Penn.  &c.  E.  E.  Co.  v. 

»  1  EoU.  Abr.  512;  1  Bl.  Comm.  473.  Canal  Co.,  21  Penn.  St.  9. 
In  this  country  the  exercise  of  the  discre-         *  Hamilton  v.  Eeith,  S  Bush  (Ky. ) 

tion  by  the  legislature,  in  granting  fran-  458. 
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it  only  reserves  the.  power  to  repeal  it  for  certain  causes,  it  has  no 
power  to  repeal  it  for  any  other  cause ;  nor  has  it  the  power  to  repeal 
it  for  any  of  the  causes  enumerated,  without  some  inquiry,  giving 
the  corporation  an  opportunity  to  be  heard  in  defence.^ 

Sec.  4.  Qualities  and  Requisites  of  a  CoTporation.  —  A  private 
corporation,  strictly  speaking,  is  a  legal  person  endowed  with  all 
the  rights  and  privileges  of  an  individual,  within  the  scope  of  the 
powers  conferred  upon  it  by  the  law  which  gives  it  the  right  to 
exist.  It  is  composed  of  one  or  more  persons  constituting,  under 
a  particular  name,  one  artificial  person,  without  a  soul,  but  enjoying 
the  capacity  of  a  continuous  succession,  and  of  perpetual  existence 
and  identity,  unless  its  duration  is  limited  by  the  law  creating  it„ 
or  its  powers  are  taken  away  by  statute  or  the  judgment  of  a 
competent  tribunal,  upon  proper  proceedings  to  that  end.  like 
a  natural  person,  it  may,  unless  restrained  by  law,  in  its  corporate 
name,  purchase,  take,  hold,  and  convey  real  or  personal  property, 
make  contracts,  employ  agents,  and  prosecute  the  business  for  the 
prosecution  of  which  it  was  organized,  and  sue  or  be  sued,  either 
in  courts  of  law  or  equity.  It  may  be  said  to  be  a  collection  of 
persons,  united  by  law  into  one  hody,  and  endowed  with  the  capacity 
qf  a  single  person,  within  the  scope  of  the  express  or  implied  powers 
with  which  it  is  endowed^     It  is  a  political,  or  civU  institution, 

1  Baltimore  v.  Pittsljurgh,  &c.  E.  E.  transmitting  it  from  hand  to  hand.     It  is 

Oo.,  1  Abb.  (TJ.  S.)  9.     See  post,  chapter  chiefly  for  the  purpose  of  clothing  bodies 

on  "  Legislative  Control."  ef  men  in  succession  with  these  qualities 

^  Chief-Justice  Mabshall,  in  a  leading  and  capacities,  that  corporations  were  in- 
case upon  this  branch  of  the  law,  says:  vented,  and  are  in  use.  By  these  means  a 
"  A  corporation  is  an  artificial  being,  invis-  perpetual  succession  of  individuals  is  capa- 
iWe,  intangible,  and  existing  only  in  con-  ble  of  acting  for  the  promotion  of  the 
templation  of  law.  Being  a  mere  creature  particular  object,  like  one  immortal  be- 
of  the  law,  It  possesses  only  those  proper-  Ing."  Dartmouth  College  v.  Woodward, 
ties  which  the  charter  of  its  creation  con-  4  Wheat.  (IT.  S.)  636.  Judge  Dillon 
fers  upon  it,  either  expressly,  or  as  inci-  (1  DiU.  Municipal  Corporations,  §  8)  says 
dental  to  its  very  existence.  These  are  that  a  corporation  is  "a  legal  institution 
such  as  are  supposed  best  calculated  to  devised  to  confer  upon  individuals  of 
effect  the  object  for  which  it  is  created,  which  it  is  composed,  powers,  privileges. 
Among  the  most  important  are  immortal-  and'  immunities  which  they  would  not 
ity,  and,  if  the  expression  may  be  allowed,  otherwise  possess ;  the  most  important  of 
individuality;  properties  by  which  a  per-  which  are  continuous  legal  identity  and 
petual  succession  of  many  persons  are  con-  perpetual  or  indefinite  succession  under 
aidered  as  the  same,  and  may  act  as  a  single  the  corporate  name,  notwithstanding  suc- 
individual.  They  enable  a  corporation  to  cessive  changes,  by  death  or  otherwise,  in 
manage  its  own  affairs,  and  to  hold  prop-  the  corporators  or  members  of  the  corpora- 
erty,  without  the  perplexing  intricacies —  tion."  Mr.  Ktd  defines  a  corporation  as 
the  hazardous  and  endless  necessity  of  being  "a  collection  of  many  individuals 
perpetual  conveyances,  for  the  purposes  of  united  In  one  body,  under  a  special  de- 
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composed  of  one  or  more  persons,  legally  organized  with  a  particular 
name,  and  constituting  in  law  but  a  single  person,  and  having 
an  identity  and  a  legal  existence  and  liability  entirely  separate 
and  distinct  from  that  of  the  members  of  which  it  is  composed. 
Indeed,  the  principal  object  and  purpose  of  private  corporations 
is  to  enable  many  persons  to  concentrate  their  capital  in  the  prose- 
cution of  a  particular  business,  without  incui-ring  the  personal  risks 
01  liabilities  incident  to  the  prosecution  of  business  by  an  individual 
in  his  own  name,  or  by  an  aggregation  of  individuals  under  a  firm 
name;  and  to  accomplish  this  result  a  corporation  has  a  legal 
identity  and  liability  entirely  distinct  from,  and  independent  of, 
the  persons  or  other  corporations  of  which  it  is  composed. 

A  corporation  has  an  individuality  and  legal  identity  entirely 
distinct  from  the  members  of  which  it  is  composed,  and  as  such, 
may  make  contracts,  hold  property,  within  the  scope  of  its  express 
or  implied  powers,  precisely  the  same  as  an  individual  might  do, 
and  is  subject  to  the  same  obligations  and  liabilities  as  a  natural 
person  would  be ;  and  within  the  scope  of  its  powers,  in  its  cor- 
porate name,  unless  prohibited  by  statute,  may  buy  and  sell  property, 
real  or  personal,  and  sue  and  be  sued,  the  same  as  though  it  was  a 
natural  person.^  In  these  respects  it  has  an  individuality,  identity, 
and  legal  status,  entirely  distinct  from  the  members  of  which  it  is 
composed;  and  its  members,  except  when  specially  made  so  by 
statute,  are  not  personally  responsible  for  its  acts  or  debts,  nor  have 
they  any  title  to  the  property  of  the  corporation,  real  or  personal, 
or  right  to  interfere  with  or  control  the  same.  It  may  be  said, 
that  the  corporation  as  such  is  the  owner  of  all  the  property  with 
which  it  is  vested ;  and  that  its  individual  members  are  not,  either 

nomination  ;  having  perpetnal  succession  &o.  E.  E.  Co.  o.  Gallahue,  12  Gratt.  (Va.) 

under  an  artificial  form,  and  vested  by  655;  Heustonu.  Cincinnati,  &c.  E.  R.  Co., 

the  policy  of  the  law  with  a  capacity  of  16  Ind.  275.     As  to  its  powers  to  make 

acting  in  several  respects  as  an  individual;  contracts,  see  Baltimore  v.  Baltimore,  &o. 

particularly,  of  taking  and  granting  prop-  E.  E.  Co.,  21  Md.  50;  South  Wales  E.  E. 

erty,  contracting  obligations,  and  of  suing  Co.  ■».  Eedmond,  C.  B.  N.  S.  675;  Shipper 

and  being  sued;  of  enjoying  privileges  and  v.  Pennsylvania  E.  R.  Co.,  47  Penn.  St. 

immunities  in  common,  and  of  exercising  338;    Stewart    o.   Erie    Trans.    Co.,    17 

a  variety  of  political  rights  more  or  less  Minn.  372 ;  Davis   v.  Old  Colony  E.  E. 

extensive  according  to  the  design  of  its  Co.,  131  Mass.  238.     As  to  its  authority 

institution  or  the  powers  conferred  upon  to  purchase  and  hold  property,  see  Eich- 

it,  either  at  the  time  of  its  creation  or  at  ardson  v.  Mass.   Charitable  Association, 

any  subsequent  period  of  its  existence."  131  Mass.  174;   Crawford  v.  Longstreet, 

1  Kyd  on  Corp.  13.  43  N.  J.  L.  325.    Upon  the  propositions 

*  As  to  right  to  sue,  see  Bangor,  &c.  involved   in   the    text,   see   chapter   on 

R.E.  Co.  «.  Smith,  47  Me.  34;  Baltimore,  "Powbbs  or." 
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separately  or  jointly,  the  owners  of  any  part  thereof;  and  that 
their  only  interest  therein  is  in  the  benefits  which  they  may  derive 
from  its  increase,  or  the  loss  which  they  may  sustain  from  its 
destruction.^ 

Because  of  this  legal  identity,  and  of  its  responsibility  as  before 
stated,  it  is  indispensable  that  a  corporation  should  have  a  name, 
and  no  corporation  can  exist  without  one.^  When  it  is  created  by  a 
special  charter,  its  name  is  generally  designated  therein ;  and  when 
it  is  created  under  general  laws,  the  name  is  given  in  the  articles 
of  association,  and  cannot  be  changed  except  by  act  of  the  legisla- 
ture, or  in  some  special  mode  provided  by  law.^  The  legislature 
may  change  the  name  of  a  corporation,*  but  great  inconvenience 
would  result  if  the  corporation  itself  might  change  its  name  ad  libi- 
tum. Corporations  by  prescription,  it  is  said,  may  have  several 
names,  but  where  a  corporation  is  created  by  a  charter  or  under 
general  laws,  it  can  have  but  one  name,  and  can  only  act  by  such 
name.®  But  in  the  case  of  contracts  by  or  with  a  corporation,  they 
cannot  be  avoided  if  the  name  of  the  corporation  is  substantially 
preserved,  although  the  words  composing  it  are  not  given  in  the  same 
order  as  in  the  charter,^  provided  it  is  sufficient  to  describe  the  par- 
ticular corporation,  and  does  not  describe  any  other  corporation  or 
person.^  If  a  corporation  adopts  the  same  name  that  has  previously 
been  adopted  by  another  corporation  engaged  in  the  same  business, 

1  Regina  v.  Amaud,  16  L.  J.  N.  S.  (Q.  B.)         'In  Begina  v.  Registrar  of  Joint-Stock 

50 ;  Kand  v.  Hubbell,  115  Mass.  461.  Companies,  10  Q.  B.  839,  it  was  held  that, 

^  "  The  name  is,  as  it  were,  the  very  after  a  company  has  heen  incorporated  by 

being  of  the  corporation,  without  which  a  name  set  forth  in  the  act  ot  incorpora- 

they  could  not  perform  their   corporate  tion,  it  has  no  power  to  change  it.     "The 

acts  ;  for  there  is  nobody  to  plead  and  be  identity  of  name,"  says  the  court,  "is  the 

impleaded,  to  take  and  give,  until  it  hath  principal  means  for  effecting  that  perpetu- 

gotten  a  name."      2    Bacon's  Abr.   tit.  Ity  of  succession  with  members  frequently 

Corporations    (C. )  ;    Smith's    Mer.   Law,  changing,  which  is  an  important  purpose 

133  ;  1  Dill,  on  Municipal  Corp.,  §  117;  of  incorporation;  and  the  corporate  name 

1  Comyn's  Dig.  tit.  Franchise  (F. ),  9 ;  1  can  be  changed  only  by  the  same  power  by 

Kyd  on  Corp.  227.    "  Where,"  says  Black-  which  the  corporate  body  was  created." 
stone,  1  Bl.  Comm.  474,  "  a  corporation         *  Bosenthal  ».  Madison,  P.  E.  E.  Co., 

is  erected,  a  name  must  be  given  to  it,  10  Ind.  358. 

and  by  that  name  it  must  sue  and  be  sued         *  College  of  Physicians  v.  Salmon,  3 

and  do  all  legal  acts,  though  a  minute  Salk.  102. 

variation  therein  is  not  material.     Such         *  Newport  Mfg.   Co.   v.    Starbird,  10 

name  is  the  very  being  of  its  constitution,  N.  H.  123. 

and  through  it  the  will  of  the  king,  that         '  Button  v.   American  Tract  Society, 

erects  the  corporation,  is  expressed,  and  23    Vt.    336;    Tucker   v.   Seaman's    Aid 

tlu  name  is  the  knot  of  its  combination,  Society,  7  Met.   (Mass.)  188;   Foster  v. 

without  which  it  could  not  perform  its  cor-  Walter,  Cro.  Eliz.  106. 
porate  fimctions." 
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a  court  of  equity,  in  a  proper  case,  would  enjoin  the  use  of  such 
name  by  it ;  and  the  same  rule  would  doubtless  be  adopted  where 
the  name  adopted  was  so  similar  to  that  of  a  corporation  previously 
formed  as  to  mislead  the  public  in  their  dealings  with  the  latter.^ 
But  in  the  case  of  railroad  corporations,  questions  of  this  character 
will  not  be  likely  to  arise. 

Sec.  5.  Peculiar  qualities  of  railroad  corporations.  —  A  railroad 
corpoi'ation  differs  from  ordinary  corporations,  in  that,  from  the  very 
nature  of  its  business,  it  necessarily  must  be,  and  is,  endowed  with 
many  prerogative  franchises,  which  the  legislature  has  no  power  to 
bestow  on  ordinary  private  corporations.  In  order  to  acquire  its 
roadway,  and  screen  itself  from  liability  for  the  nuisances  resulting 
from  the  running  of  its  trains  and  the  transaction  of  its  general  busi- 
ness, it  must  be  clothed  with  extraordinary  powers,  as,  the  right  to 
take  lands  for  its  roadways,  whether  the  owner  is  willing  or  not;  and 
in  order  to  be  clothed  with  these  powers,  without  infringing  the  pro- 
visions of  the  national  constitution,  its  purposes  must  be  public,  so 
that,  while  it  is  a  private  corporation,  subject  to  the  management  of 
its  stockholders,  by  whose  capital  and  enterprise  it  was  constructed, 
or  is  kept  on  foot,  yet,  by  reason  of  the  nature  of  its  business,  it  is 
also  a  quasi  public  corporation,^  by  reason  of  its  relation  to  the  pub- 
lic, and  its  direct  amenability  to  the  sovereign  power  as  to  the  man- 
ner in  which  its  powers  shall  be  exercised.  Indeed,  the  right  to 
build  a  railroad,  and  use  it  for  the  running  of  trains,  and  to  charge 
for  the  transportation  of  passengers  and  freight  over  it,  is  a  preroga- 
tive franchise,  which  can  only  be  conferred  by  special  grant ;  and  as 
an  equivalent  for  the  grant  of  which,  the  sovereign  power  is  necessa- 
rily clothed  with  the  power  to  exercise  a  species  of  supervision  and 
control  which  it  does  not  possess  in  the  case  of  ordinary  private  cor- 
porations.* When  it  is  said  that  a  railroad  corporation  is  a  private 
corporation,  the  term  must  be  understood  as  implying  merely  that 
its  stock  is  owned  in  whole  or  in  part  by  individuals,  and  that  it  has 
acquired  under  its  charter  or  organization  certain  vested  rights  of 
which  the  sovereign  cannot  deprive  it.  If  the  stock  is  entirely 
owned  by  the  State,  it  then  becomes  a  public  corporation,  and 


*  The  London  Ins.  Co.  v.  The  London  "    ^  HoUaday  v.  Patterson,   5  Or.   177j 

and  Westminster  Ins.  Co.,  9  Jur.  TS.  S.  HoUaday  v.  Davis,  5  id.  40. 
943  ;    Colonial    Life  Association   Co.   v.         "  State  v.  Boston,  &c.  K.  R.  Co.,  25  Vt. 

Home  and  Colonial  Life  Association  Co.,  433 ;  Morris  Canal,  &c.  Co.  v.  Townsend, 

33  Beav.  548.  24  Barb.  (N.  Y.)  658. 
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subject  in  all  matters  to  the  control  of  the  sovereign.^  But,  so  long 
as  one  share,  even,  of  the  capital  stock  of  a  railway  company  is  owned 
by  an  individual,  it  continues  to  be  a  private  corporation,  and  the 
powers  of  the  legislature  over  it  are  restricted  accordingly.  The 
primary  object  and  purpose  of  the  creation  of  this  species  of  cor- 
porations, invested  with  such  peculiar  and  extraordinary  powers  and 
privileges,  is  the  great  advantage  to  the  public  to  be  derived  there- 
from, in  the  increased  facilities  for  transit  from  one  point  to  another, 
and  the  transportation  both  of  persons  and  property  afforded  thereby  j 
and  the  advantages  to  be  derived  by  the  stockholders,  by  way  of  profits 
therefrom,  is  merely  secondary,  and  in  the  main,  subsidiary  to  the 
interest  of  the  public.  They  owe  certain  duties  to  the  State  and  the 
general  public,  which  they  cannot  shirk  or  evade ;  ^  and  a  failure  to 
discharge  which,  makes  them  amenable  in  damages  to  individuals 
who  sustain  special  injury  therefrom,  and  affords  good  grounds  for  a 
withdrawal  of  its  franchises  by  the  State ;  or  the  State  (and  sometimes 
individuals)  may  compel  the  performance  of  such  duties  through  the 
intervention  of  the  proper  tribunal.  Thus,  they  are  bound,  under 
reasonable  limitations,  to  transport  any  person  or  anj"-  freight  over 
their  line,  upon  payment  or  tender  of  the  regular  fare  or  toll  therefor, 
and  upon  refusal  to  do  so,  are  liable  to  the  person  demanding  such 
transportation  for  all  such  damage  as  he  sustains  by  reason  of  such 
unreasonable  refusal ;  ^  and  the  ground  upon  which  this  rule  rests  is 
that  railroad  companies  are  chartered  solely  for  the  purpose  of  per- 
forming the  duties  of  common  carriers,*  and  therefore  are  bound  by 
the  common-law  rules  relating  thereto.  So  too,  unless  otherwise 
provided  by  statute,  for  the  same  service  the  same  rate  of  charges  mtist 
he  made  to  all  their  patrons;  or  in  other  words,  their  charges  for 
freight  and  passengers  must  be  reasonably  uniform ;  ^  and  if  any  un- 
reasonable discrimination  is  made,  an  action  lies  in  favor  of  the 
person  discriminated  against,  for  the  damages.^  But  it  will  not  be 
profitable  to  pursue  this  subject  in  this  place,  as  the  matter  will  be 

1  Dartmouth  College  v.  Woodward,  4  6  ciMcago,  &c.  R.  E.  Co.  v.  Parks,  18 
Wheat.  (U.  S.)  518.  111.  460 ;  Vincent  v.  Chicago,  &c.  B.  K. 

2  OloottB.  Supervisors,  16 Wall.  (U.S.)  Co.,  49  id.  33;  People  v.  Chicago,  &c 
678;  Newhuryport  Turnpike  Co.  ».  East-  E.  E.  Co.,  55  id.  95;  Ormsby  v.  Union 
em  E.  E.  Co.,  23  Pick.  (Mass.)  326;  Wor-  Pacific  Railroad  Co.,  2  McCreary  (U.  S. 
oester  ». Western  E.  R.  Co.,  4  Met.  (Mass.)  C.  C. ),  48. 

564.  8  McDufiFee  v.  Portland,  &o.  R.  R.  Co., 

'  See  chapter  on  "  Carkiebs."  52  N.  H.   430.     See  post,   chapter   on 

♦  Chicago,  &c."E.  R.  Co.  v.  The  People,  "  Caeeieks." 

67  111.  11. 


SEC.  6.]       CHARTERS:    POWERS  CONFERRED  BY,  ETC.  11 

treated  fully  under  the  head  of  "  The  Eights,  Powers,  Duties,  and 
liabilities  of  Eailroad  Companies." 

Sec.  6.  Cbarters:  Powers  conferred  by:  Construction  of. — Where 
a  railroad  company  is  formed  —  as  in  many  of  the  States  they  are 
required  to  be  —  under  a  special  charter  or  grant,  that,  together  with 
such  general  laws  as  they  are  made  subject  to,  contains  the  measure 
of  their  rights  and  powers,  together  with  such  implied  powers  as  are 
fairly  incident  to  the  exercise  of  the  functions  conferred.^  And  they 
can  claim  no  powers  not  fairly  given  them  in  the  act  of  incorpora- 
tion ;  2  and  such  powers  cannot  be  created  by  implication,  nor  ex- 
tended by  construction,  so  as  to  confer  any  privilege  not  expressed  in 
plain  and  unequivocal  words.^  It  will  be  so  construed  as  to  give 
effect  to  its  spirit  as  well  as  its  letter,*  and  so  as  to  carry  out  its  gen- 
eral intent,^  in  subordination  to  its  declared  purpose,®  and  in  accord- 
ance with  all  of  its  provisions.''  In  so  far  as  they  confer  special 
privileges,  they  must  be  strictly  construed ;  ^  and  if  there  is  any  am- 
biguity or  doubt  in  the  expressions  used,  they  will  operate  against 
the  corporation ; '  and  if  the  language  of  the  charter  in  this  respect 
is  inconsistent  with  itself,  such  a  construction  wUl  be  put  upon  it 
as  favors  public  convenience  and  trade,  and  abridges  the  grant.^" 


1  Com.  V.  Erie  R.  R.  Co.,  27  Penn.  St.  57  ;  Eex  v.  Cottrell,  1  Br.  Aid.  81.    1 

339  ;  Perrine  v.  Chesapeake  &  Del.  Canal  Park  Eton  College,  20  L.  J.  N.  S.  1. 
Co.,  9  How.  (U.  S.)  172  ;  Bellmeyer  v.         «  Bennett's  Appeal,  65  Penn.  St.  242. 
Marshaltown,  ii  Iowa,  564  ;    Vandall  v.         ^  Chesapeake,  &o.   Canal  Co.  v.   Ohio 

South  San  Francisco  Dock  Co.,  40  Cal.  E.  R.  Co.,  4  G.  &  J.  (Md.)  1;  Bennett's 


83 ;  Smith  v.  Morse,  2  Cal.  524 ;  Beatty 
V.  Knowles,  4  Pet.  (TJ.  S.)  152  ;  Mont-  '  Charles  River  Bridge  Co.  v.  Warren 
gomery  v.  Plank  Road  Co.,  31  Ala.  76 ;  Bridge  Co.,  11  Pet.  (U.  S.)  420  ;  Thorpe 
Caldwell  v.  Alton,  33  111.  416  ;  Weokler  v.  Rutland,  &c.  R.  R.  Co.,  27  Vt.  140 ; 
V.  Fii'st  National  Bank,  42  Md.  581 ;  Collins  v.  Sherman,  31  Miss.  679  ;  Moore- 
Macon  V.  Macon  &  Western  R.  R.  Co.,  7  head  v.  Little  Miami  R.  R.  Co.,  17  Ohio, 
Ga.  221 ;  Penn.  R.  R.  Co.  v.  Canal  Com-  340 ;  Newark  Plank  Road  Co.  v.  Elmer, 
missioners,  21  Penn.  St.  9.  9  N.  J.  Eq.  754. 

»  Tenn.,  &c.  R.  R.  Co.  ■».  Adams,  3  »  Scales  v.   Pickering,   4   Bing.   448 ; 

Head  (Tenn.),  596.  Richmond,   &c.  E.   R.  Co.  v.  Louisiana 

*  Penn.  R.  R.  Co.  v.  Canal  Commis-  R.  R.  Co.,  13  How.  (U.  S.)  71 ;  Com.  v. 
sioners,  21  Penn.  St.  9  ;  Wright  v.  Briggs,  Central  Passenger  R.  R.  Co.,  52  Penn.  St. 
2  Hill  (N.  Y.),  77.  In  Camden  &  Am-  506  ;  Riceti.  Railroad  Co.,  1  Black  (U.  S.), 
boy  R  R.  Co.  v.  Briggs,  22  N.  J..  L.  623,  368. 

it  was  held  that  the  right  to  take  tolls,  i"  Collins  v.  Sherman,  ante;  Parker  v. 

freight,  and  fares  can  only  be  exercised  Great  Western  R.  R.  Co.,  7  M.  &  G.  253  j 

under  an  express  grant  in  the  charter,  and  Macon  v.  Macon,  &c.  R.  R.  Co.,  7  Ga. 

can  never  be  raised  by  implication.  221 ;  Macon,  &c.  R.  R.  Co.  v.  Davis,  13 

*  White  V.  Syracuse  E.  E.  Co.,  14  id.  68  ;  Camden  &  Amboy  R.  R.  Co.  v. 
Barb.  (N.  Y.)  559.  Briggs,  22  N.  J.  L.  623  ;  Stockton,  &E. 

*  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St.  Railway  Co.  v.  Barrett,  11  CL  &  F.  590  j 
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The  rights  of  the  public  are  never  presumed  to  be  surrendered  to  a 
corporation ;  therefore,  unless  the  intention  to  surrender  such  rights 
clearly  appears  in  the  charter,  they  will  be  denied.^  But  this  prin- 
ciple will  not  be  applied  so  as  to  defeat  the  manifest  intention  of 
the  legislature,  to  be  gathered  by  reference  to  the  subject-matter 
contemplated,  and  the  ends  to  be  accomplished  by  the  corporation ;  * 
and  the  courts  will  give  the  charter  such  a  construction  as  is  necessary 
to  effectuate  all  the  powers,  privileges,  and  immunities  conferred  by  it, 
and  as  is  necessary  to  carry  into  full  effect  its  purposes  and  objects? 
It  is  upon  this  principle  that  it  is  held  that  a  charter  authorizing 
the  construction  of  a  railroad  from  one  point  to  another,  carries  with 
it  authority  to  take  lands  necessary  for  that  purpose,  although  such 
authority  is  not  expressly  given ;  *  or,  where  the  charter  authorizes 
the  building  of  a  railroad  which  must  necessarily  cross  a  navigable 
stream,  that  the  charter  necessarily  confers  authority  to  bridge  the 
stream,  although  no  such  right  is  expressly  conferred,^  because,  with- 
out such  authority,  the  grant  would  be  nugatory ;  and,  while  primd 
facie  a  charter  does  not  confer  such  power,  yet,  as  it  is  competent 
for  the  legislature  to  grant  such  authority,  either  expressly  or  by 
implication,  if  it  appears,  upon  an  application  of  the  charter  to  the 
subject-matter,  that  the  railroad  could  not  by  reasonable  intendmervt 
be  built  without  bridging  the  river,  authority  to  do  so  will  be  implied? 
And  the  same  rule  applies  to  the  construction  of  a  railroad  on  or 

Florida,  &c.  R.  R.  Co.  v.  Pensacola,  &o.  proaehes  thereto,  without  which  the  bridge 

R.  R.  Co.,  10  Fla.  145  ;  Bradley  v.  N.  Y.  could  not  be  operated  at  all.     Slatten  v. 

&  N.  H.  R.  R.  Co.,  21  Conn.  245  ;  Heddy  Des  Moines  Valley  R.  R.  Co.,  29  Iowa,  148. 

V.  Wheelhouse,  Cro.  Eliz.  558  ;  Bingham-  *  Tennessee,  &c.  R.  R.  Co.  v.  Adams, 

ton  Bridge  Co.,  3  Wall.  (IT.  S.)  51.  3  Head  (Tenn.),   596.    Where  a  charter 

1  Perrine  v.  Chesapeake,  &o.  Canal  Co.,  authorized  the  construction  of  a  bridge,  it 
9  How.  (U.  S.)  172.  was  held  that  the  corporation  was  thereby 

2  Curtis  V.  County  of  Butters,  24  How.  authorized  to  take  lands  for  the  abutment 
(U.  S.)  435;  Moran  v.  Commissioners,  &o.,  upon  making  compensation,  although  the 
2  Black  (U.  S.),  722.  charter  was  silent  upon  that  point.    Linton 

'  Enfield  Toll  Bridge  Co.  v.  Hartford,  v.   Sharpsbnrgh  Bridge,    1   Grant!s   Cas. 

&c.   R.    R.   Co.,   17  Conn.   454;  Boston  (Penn.)  414. 

Water  Power  Co.  v.  Worcester  R.  E.  Co.,  *  Fall  River  Iron  Works  Co.  v.  Old 

23  Pick.  (Mass.)  360 ;   Rogers  v.   Brad-  Colony,  &c.   R.  R.  Co.,  5  Allen  (Mass.), 

shaw,  20  John.  (N.  Y.)  735.     If  a  rail-  221.     In  Works  v.  Junction  R.  R.  Co.,  5 

road  corporation  is  authorized  to  build  a  McLean  (U.  S.),  425,  it  was  held  that 

bridge  across  a  stream,  such  authority  car-  authority  to  bridge   a  navigable  stream 

ries  with  it  all  the  incidental  rights  and  must  be  implied  from  authority  conferred 

powers  which  are  requisite  to  the  effica-  to  build  a  railroad  between  two  termini 

cious  and  beneficial  exercise  and  enjoy-  "  orer  "  a  navigable  river, 

ment  of  the  right,  which  includes  the  '  See  cases  cited  in  the  last  note.     See 

right  to  build  necessary  and  suitable  ap-  "  Bridges." 
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along  a  highway,^  or  upon  lands  already  devoted  to,  and  within  tlie 
recorded  location  of  another  railroad  company.^ 

Sec.  7.  Chartered  by  two  or  more  States.  —  There  is  no  reason 
why  a  single  corporation  may  not  be  created  by  the  concurrent  action 
of  two  or  more  States,  for  the  construction  or  maintenance  of  a  rail- 
road, or  the  creation  of  a  new  corporation  out  of  two  or  more  corpor- 
ations already  existing,  or  indeed,  the  creation  of  a  new  corporation 
by  one  State,  where  one  of  the  corporations  is  a  foreign  one ;  ^  but 
such  new  corporation,  although  endowed  with  the  same  name,  powers, 
and  capacities,  and  fulfilling  the  same  duties,  in  both  States,  is  never- 
theless a  distinct  corporation  in  each  State,  and  subject  to  diverse 
legislation  in  each  State ;  *  and  while  the  courts  will  be  likely  to  con- 
strue the  several  charters  similarly,  yet  they  cannot  be  regarded,  as 
is  stated  in  one  case,^  as  a  treaty  between  all  the  contracting  States, 
because  the  States  are  prohibited  from  making  treaties  between  each 
other,  and  cannot  bind  themselves  either  to  pursue  a  certain  line  of 
legislation,  or  compel  their  judiciary  to  follow  a  particular  line  of 
construction,  either  of  contracts  between  individuals,  or  between  the 
State  and  individuals  ;  and  any  statute  to  that  effect,  besides  being 
obnoxious  to  the  constitutional  provision  adverted  to,  would  doubt- 
less be  regarded  as  void,  as  being  in  derogation  of  the  sovereignty  of 
the  State,  and  opposed  to  sound  public  policy ;  and  the  Pennsylvania 
court,  in  the  case  referred  to,  undoubtedly  used  an  iinguarded  ex- 
pression, and  merely  intended  to  convey  the  idea  that  in  such  cases, 
the  courts  of  the  different  States  would  probably,  as  far  as  possible, 
place  the  same  construction  upon  the  language  and  terms  of  the 
charter. 

Sec.  8.  Conditions  precedent  to  organization.  —  If  the  charter  or 
statute  provides  the  mode  in  which  the  corporation  shall  be  set  on 
foot,  or  provides  that  certain  things  shall  be  done  before  it  shall  be 
endowed  with  corporate  life,  such  mode,  and  such  conditions  prece- 
dent must  be  substantially  complied  with.®  Thus,  if  the  charter 
provides  that  a  certain  sum  shall  be  expended  within  two  years,  and 
the  road  be  completed  within  four  years  from  the  rising  of  the 

1  Springfield  K.  Connecticut  River  E.  R.  E.  R.  Co.,  52  Penn.  St.  228.   See  Sec.  14, 

Co.,  i  Cush.   (Mass.)  63.      See  "High-  Domicile. 
WAYS."  *  Cleveland,  &o.  R.  R.  Co.  v.  Speer,  56 

*  Housatonio  R.  R.  Co.  v.  Lee,  &o.  E.  R.  Penn.  St.  325. 

Co.,  118  Mass.  391.    See  "  Location  of         ^  Danbury,  &c.  E.  R.  Co.  v.  Wilson, 

Railroad."  22  Conn.   435  ;   Erie,  &c.  R.  E.   Co.  v. 

»  Bishop  V.  Brainerd,  28  Conn.  289.  Caaey,  26  Penn.  St.  287. 

*  Alleghany  County  v.  Cleveland,  &c. 
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legislature,  or  the  charter  shall  become  void,  both  the  expenditure  of 
the  money  and  the  completion  of  the  road  within  the  times  respect- 
ively named  therefor,  are  conditions  which  must  be  complied  with  or 
the  corporate  rights  conferred  by  the  charter  are  lost,  unless  restored 
or  extended  by  the  legislature.^  But  where  a  condition  is  imposed, 
with  a  reservation  of  a  right  to  repeal  the  charter  in  case  it  is  not  per- 
formed, the  franchise  is  not  invalidated  by  the  breach  of  the  condition, 
but  the  corporation  holds  it  as  a  tenant  at  will,  and  the  legislature 
may  exercise  its  right  to  repeal  at  any  time,  unless  it  has  expressly 
condoned  the  breach :'  and  the  mere  circumstance  that  the  corpora- 
tion, after  breach,  has  been  compelled  by  judicial  proceedings  to 
perform  the  condition,  does  not  take  away  the  power  of  the  legislature' 
to  repeal  the  charter.^  The  condition  imposed  by  the  legislature, 
if  substantially  performed,  with  a  bondjide  purpose  to  perform  it,  will 
save  the  charter,  although  the  performance  is  not  literal ;  *  but  other- 
wise, if  the  performance  is  not  bond  fide.  Thus,  where  the  law 
required  that  payment  of  ten  per  cent  of  the  subscriptions  should  be 
made  in  good  faith  before  incorporation,  and  the  incorporators  gave 
their  check  for  that  amount  upon  a  bank  in  which  they  had  no 
funds,  it  was  held  that  such  payment  was  not  a  compliance  with  the 
condition,  even  though  it  appeared  that  the  bank  would  have  paid 
the  check  if  presented.^  But  where  the  charter  provides  that  a  cer- 
tain sum  per  mile  shall  be  subscribed,  and  ten  per  cent  paid  thereon 
in  good  faith,  it  is  not  necessary  to  the  performance  of  the  condition 
that  each  subscriber  shall  pay  ten  per  cent  upon  the  amount  sub- 
scribed by  him,  but  if  that  proportion  on  the  whole  sum  subscribed 
is  paid,  the  condition  is  complied  with.*  In  the  absence  of  any 
provision  in  the  charter  or  general  law  relative  thereto,  it  is  held  in 
most  of  the  States  of  this  country  that  the  whole  amount  of  the  cap- 
ital stock  must  be  subscribed  for,  unless  a  contrary  intention  appears 
expressly  or  by  inference  either  from  the  charter  or  the  contract 
subscription,  before  the  corporation  can  go  into  operationJ     But  in 

1  Danbuiy,  &c.  R.  E.  Co.  v.  Wilson,  269;  People  v.  The  Troy,  &e.  Canal  Co., 
ante.  44  Barb.  (N.  Y.)  625;  Peoria,  &c.  R.  R. 

2  Erie,  &o.  R.  R.  Co.  v.  Casey,  26  Penn.  Co.  v.  Preston,  35  Iowa,  115  ;  Salem  Mill 
St.  287.  Dam  Co.  v.  Ropes,  6  Pick.  (Mass.)  23 ; 

'  Id.  Newburyport  Bridge  v.  Stoiy,  6  id.  45  n; 

*  Oraville,  &e.   R.  R.   Co.  v.    Plumus    Cabot  i>.   Chapin,    6  Cnsh.    (Mass. )   50; 
Co.,  37  Cal.  354.  Troy  &  Greenfield  R.  E.  Co.  v.  Newton, 

*  People ».  Chambers,  42  Cal.  201.  8    Gray    (Mass.),     696;     Worcester    & 
6  Ogdensbuvgh,  &c.  R.  R.  Co.  v.  Frost,    Nashua   R.  R.    Co.    v.   Hinds,   8    Cush. 

21  Barb.  (N.  Y.)  541.  (Mass.)  110.     The  rule  as  stated  in  the 

'  Shurtz  V.  S.  &  T.  E.  R.  Co.,  9  Mich,     text  is  the  rule  when  the  charter  fixes 
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• 

New  York  it  is  held  that  a  subscription  to  the  whole  capital  stock 
is  not  a  condition  precedent  to  its  corporate  existence,  unless  made 
so  hy  the  act  of  incorporation  ^  and  such  also  is  now  the  rule  in 
England.^  Where  the  statute  req[uires  that  a  certain  number  of 
shares  shall  be  subscribed  for  before  the  company  is  organized,  it  is 
held  that  the  decision  of  a  majority  of  the  subscribers  that  this  con- 
dition has  been  complied  with,  and  the  actual  organization  of  the 
company  in  pursuance  thereof,  is  binding  upon  the  minority,^  but  not 
upon  the  State,  or  third  persons  affected  thereby ;  in  other  words,  that 
a  corporation  de  facto  is  formed  whose  validity  can  only  be  questioned 
by  the  State.  If  all  of  the  precedent  conditions  of  the  charter  have 
been  performed,  it  is  sufficient,  although  they  have  not  been  per- 
formed in  the  order  named  in  the  charter ;  *  and  generally,  a  liberal 
construction  will,  and  should  be  placed  upon  the  provisions  of  a  char- 
ter relating  to  the  steps  to  be  taken  for  an  organization  under  it,  and 
if  the  law  has  been  substantially  —  although  not  literally  —  complied 
with,  it  is  sufficient*  Even  if  there  are  inherent  and  fatal  defects 
in  the  organization,  yet  if  the  legislature  subsequently  recognizes  it 
as  a  regularly  formed  corporation;  such  defects  are  thereby  cured* 

Sec.  9.  De  facto  corporations.  —  If  a  corporation  is  defectively 
organized,  it  may  nevertheless,  be  a  de  facto  corporation  if  it  acts  as 
a  corporation,  and,  unless  guilty  of  bad  faith  in  the  matter,  may  dis- 
charge the  ordinary  functions  of  a  corporation,  and  subsequently 
perfect  the  organization.^    Thus,  where  the  act  incorporating  a  rail- 

the  capital  stock  or  the  number  of  shares,  Troy,  &c.   E.  E.   Co.   v.   Newton,  ante  ; 

Salem  Mill  Dam  v.  Eopeg,  ante  ;  ov  the  Worcester,  &c.  E.  E.  Co.  v.  Hinds,  8  Cush. 

number  of  shares  is  fixed  in  the  contract  (Mass.)  110. 

of  subiieription,  Cabot  v.   Chapin,   ante;  ^  Schenectady,  &c.  Plank  Road  Co.  ii. 

and  does  not  apply  when  neither  the  act  Thatcher,  11  N.  Y.  102;  and  see  Minor  D. 

of  ineorporation  nor  the  contract  of  sm6-  Mechanics'  Bank,  1  Pet.  (U.  S.)  46. 

scription  fixes  the  number  of  shares.  City  ^  McDougall  v.  Jersey  Imperial  Hotel 

Hotel  V.  Dickinson,  6  Gray  (Mass.),  586;  Co.,  2  H.  &  M.  528. 

nor  when  the  charter  authorizes  the  corpo-  *  Strauss  v.  Eagle  Ins.  Co.,  5  Ohio  St. 

ration  to  commence  business  when  less  than  59. 

the  whole  number  of  shares  has  been  sub-  *  Eakright  v.   Logansport,   &c.   E.  K. 

scribed  for,   Boston,   Barre,    &    Gardner  Co.,  13  Ind.  404. 

E.  R.  Co.  V.  Wellington,  113  Mass.  79;  »  People  v.  Stockton,  &c.  E.  E.  Co.,  45 

Penobscot,  &o.  E.  E.  Co.  v.  Bartlett,  12  Cal.  306. 

Gray  (Mass. ),  244.     But  where  the  act  •  State  v.  Hudson  Tunnel  E.  E.  Co., 

of  incorporation  provides  that  the  capital  38  K.  J.  L.  548. 

stock  shall  consist  of  not  more  than  a  ^  Hoagland  v.  Cincinnati,   &c.   E.  E, 

certain  number  of  shares,  the  number  of  Co.,  18  Ind.  452;  Heuston  v.  The  Cincin- 

which  shall  be  fixed  from  time  to  time  by  nati,   &c.   E.  E.    Co.,  16  id.  275;   Lake 

the  directors,  it  is  held  that  the  directors  Ontario,  &c.  E.  R.  Co.  ».  Mason,  10  N.  Y. 

have  no  power  to  levy  assessments  before  456 ;  Cayuga  Lake  E.  E.  Co.  v.  Kyle,  64 

determining  the  whole  number  of  shares.  N.  Y.  185. 
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road  company  declared  it  in  one  section  to  be  "  a  body  politic  and 
corporate,"  and  in  another  section  provided  that  "  when  $100,000 
shall  have  been  subscribed,  and  $1  on  each  share  shall  have  been 
paid  in,  the  company  may  organize  and  begin  to  work,"  it  was  held 
that  if  the  $100,000  was  subscribed,  and  a  gross  sum  was  paid  in 
equal  to  $1  on  each  share,  the  company  could  organize  and  proceed 
to  work ;  and  that  the  failure  strictly  to  comply  with  the  requirement 
of  the  act,  would  not  affect  the  corporate  existence,  but  would  be 
merely  an  irregularity  which  would  not  defeat  the  right  of  the  com- 
pany to  recover  a  subscription  for  its  stock.^  Indeed,  the  ability  of 
a  railroad  corporation  de  facto  to  contract  or  to  sue,  cannot  be 
questioned  in  an  action  brought  by  it  to  recover  upon  the  evidence 
of  a  debt  given  to  it,^  and  a  private  person  cannot  question  its 
organization.^  But  if  there  was  no  authority  of  law  for  the 
organization  of  the  corporation,  a  party  dealing  with  it  is  not 
estopped  from  denying  its  corporate  existence.*  Thus,  where  the 
statute  expressly  required  certain  acts  to  be  done  in  order  to  con- 
stitute a  corporation,  it  was  held  that  the  entire  omission  of  those  acts 
could  not  be  supplied  by  the  application  of  the  doctrine  of  estoppel, 
and  that  the  fact  that  it  held  itself  out  as  a  corporation,  did  not 
estop  it  from  denying  its  own  corporate  existence ;  ^  and  in  order  to 
estop  a  third  person  from  denying  its  corporate  existence,  there  must 
be  proof  that  it  was  a  de  facto  corporation,  such  as  professed  com- 
pliance with  a  law  authorizing  its  organization,  and  some  evidence 
of  subsequent  user.^  But  if  there  was  any  legal  authority,  and  an 
attempt  to  comply  with  .the  necessary  requirements  of  the  law, 
although  defective,  a  de  facto  corporation  is  created,  the  legal  exist- 
ence of  which  can  only  be  questioned  by  the  Stated  The  reason 
for  this  is,  that  in  the  latter  case  there  is  a  colorable  right  to  form  a 
corporation,  and  a  compliance  with  the  necessary  requirements  of  the 
law  although  the  organization  was  defective,  yet  the  State  alone  could 
question  its  legal  existence,'  while  in  the  former  case  there  was  no 

1  S.  &  A.  E.  R.  Co.  V.  Ezell,  14  S.  C.  281.  s  Boyce  v.  Trustees  of  M.  E.  Church, 

'  Commissioners  of   Douglass  Co.  v.  ante, 

Bolles,  94  U.  S.  104;  Wilcox  v.  Toledo,  *  Merriman  v.   Magiveny,   12   Heisk. 

&c.  R.  E.  Co.,  43  Mich.  584.  (Tenn.)  494;  Fredenburg  v.  Lyon  Lake 

«  Wilcox  V.  Toledo,  &c.  R.  R.  Co.,  amte.  M.  E.  Church,  37  Mich.  476. 

*  Snyder  v.  Studebaker,  19  Ind.  462;  '  Dobson  v.  Simonton,  80  N.  C.  492  ; 

Boyce  v.  Trustees  of  Methodist  Church,  Spahr  v.  Fanners'  Bank,  94  Penn.  St.  420. 

46  Md.   359  ;   Barton   o.   Schilbach,   45  »  Buffalo,  &c.  E.  R.   Co.   v.  Cary,  26 

Mich.   604 ;    Vredenburgh  v.  Behan,  33  N.  Y.  77 ;  Kurtz  v.  Paola  Town  Co.,  20 

La.  An.  627.  Kan.  403. 
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authority  whatever  for  the  formation  of  the  corporation,  and  con- 
sequently, no  corporation  either  dejwre  or  de  facto  could  be  created^ 

This  distinction  was  observed  in  a  California  case,^  the  court 
saying,  "  There  is  a  broad  and  obvious  distinction  between  such  acts 
as  are  declared  to  be  necessary  steps  in  the  process  of  incorporation, 
and  such  as  are  required  of  the  individuals  seeking  to  become  in- 
corporated, but  which  are  not  made  prerequisites  to  the  assumption 
of  corporate  powers.  In  respect  to  the  former,  any  material  omission 
will  be  fatal  to  the  existence  of  the  corporation,  and  may  be  taken  ad- 
vantage of  collaterally  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question." 

In  a  Missouri  case^  an  action  was  brought  upon  a  promissory 
note,  purporting  to  be  executed  by  the  directors  of  the  North  Mis- 
souri Central  District  Stock,  Agricultural,  and  Mechanical  Associa- 
tion. The  action  was  brought  against  the  directors,  upon  the  ground 
that  the  association  was  not  incorporated  at  the  time  the  note  was 
given,  and  that  the  directors  were  therefore  individually  liable.  It 
appeared  that  the  association,  at  the  time  the  note  was  given,  was 
fully  incorporated  in  every  respect,  except  that  it  had  failed  to  file  its 
articles  of  incorporation  with  the  Secretary  of  State,  as  the  statute  re- 
quired.    It  was  held  that  the  directors  were  individually  liable. 

In  an  Illinois  case,*  the  defendants  were  held  liable  as  partners  for 
goods  sold  to  an  assumed  corporation,  of  which  they  were  members. 
The  defect  in  the  incorporation  consisted  in  a  failure  to  file  the 
articles  of  incorporation  with  the  clerk  of  the  city  where  the  corpo- 
ration was  to  transact  its  business.  In  .that  case  the  court  said : 
"  There  is  a  manifest  difference  where  a  corporation  is  created  by  a 
special  charter,  and  there  have  been  acts  of  user,  and  where  indi- 
viduals seek  to  form  themselves  into  a  corporation  under  a  general 
law.  In  the  latter  case  it  is  only  in  pursuance  of  the  provisions  of 
the  statute  for  such  purpose  that  corporate  existence  can  be  acquired. 
And  there  would  seem  to  be  a  distinction  between  a  case  where,  in 
a  suit  between  a  corporation  and  a  stockholder  or  other  individuals, 
the  plea  of  nul  tiel  corporation,  is  set  up  to  defeat  a  liability  which 
he  may  have  contracted  with  the  other,  and  the  case  of  a  suit  against 
individuals  who  claimed  exemption  from  individual  liability  on  the 
ground  of  their  having  become  a  corporation  formed  under  the  pro- 

•  Kaiser  v.  Lawrence  Savings  Bank,  56         *  Burt  v.  Salisbury,  55  Mo.  316. 
Iowa,  104.  '  *  Bigelow  v.  Gregory,  73  111.  197. 

2  Mokelumne    Hill    Mining    Co.    v. 
■Woodbury,  14  Cal.  424. 
VOL.  I.  —  2 
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visions  of  a  general  statute.  In  the  latter  case  a  stricter  measure  of 
compliance  with  statutory  requirements  will  be  required  than  in  the 
former."  ^  A  de  facto  corporation  exists  when  there  has  been  an 
honest  attempt  to  comply  with  the  requirements  of  the  charter  or 
general  law,  but  in  some  respects  the  attempt  has  failed.  Thus, 
where  twenty-fawr  persons  subscribed  articles  of  incorporation,  whUe 
the  statute  required  twenty-five,  and  filed  the  same  pursuant  to  the 
statute,  and  exercised  the  powers  and  franchises  which  would  have 
belonged  to  them  if  duly  incorporated,  they  become  de  facto  a  corpo- 
ration, and  a  defendant  in  an  action  brought  by  the  corporation  can- 
not question  the  validity  of  its  incorporation.  That  can  be  done 
only  in  an  action  by  the  people,  brought  for  the  purpose  of  testing 
its  right  to  the  corporate  powers  and  franchises  which  it  has  assumed. 
It  was  also  held  in  the  same  case,  that  a  resolution  of  the  com- 
mon council  of  a  city  giving  to  a  railroad  corporation  permission  to 
lay  its  tracks  in  the  streets  of  the  city,  is  not  the  grant  of  a  fran- 
chise, but  is  simply  a  license.  N"o  estate  or  property  right  whatever 
was  granted  to  it,  for  the  city  had  no  power  to  grant  any,  nor  to 
confer  upon  it  any  franchise.  The  streets  are  held  in  trust  for  the 
people,  and  are  not  corporate  or  municipal  property.  Therefore, 
where  the  city  reserved  the  right  to  revoke  the  license  for  non-com- 
pliance with  its  conditions,  it  may  do  so  by  resolution,  without 
obtaining  a  judgment  declaring  the  forfeiture.^ 

While  some  diversity  of  opinion  is  found  in  the  courts  of  the 
dififerent  States  as  to  when  the  existence  of  a  corporation  may  be 
questioned,  if  at  all,  in  a  collateral  proceeding,  the  authorities  are 
almost  unanimous  in  holding  that  such  collateral  inquiry  cannot  be 
made  touching  the  corporate  existence  of  a  de  facto  corporation  when 
there  was  a  lawful  authority  for  its  creation.^  And  where  one  deals 
with  a  de  facto  corporation  as  such,  the  existence  of  whose  corporate 
powers  he  is  estopped  from  denying,  a  member  of  the  corporation 
cannot  be  held  by  him  upon  his  contract  made  with  the  corporation 
as  a  copartner.    And  it  does  not  foUow,  as  a  rule  of  law,  if  the  legal 

1  See  also  Abtott  v.  Omaha  Smelting  Kondell  v.  Fay,  32  Cal.  354 ;  Baker  v. 
Co.,  4  Neb.  416,  and  Harris  ».  McGregor,  Administrator  of  Backus,  32  111.  110  ;  Tar- 
29  Cal.  125.  bell  v.  Page,  24  id.  46  ;  Jones  v.  Cincin- 

2  Buffalo  City  Railway  Co.  v.  K.  Y.  nati  Type  FoundiyCo.,  14  Ind.  89;  Hub- 
Cent.,  &c.  R.  Co.,  Buffalo  Sup.  Ct.,  1880.  bard  v.  Chappel,  id.  601  ;  Heaston  v.  Cin., 
As  to  the  last  point,  see  also  Chicago,  &c.  &c.  R.  Co.,  Iff  id.  279  ;  "Washington  Col- 
E.  E.  Co.  V.  People,  13  111.  547.  lege  v.   Duke,  14  Iowa,   17 ;  Slocnm  v. 

'  Cochran  v.  Arnold,  58  Penn.  St.  405 ;    Providence,  &c.  Co.,  10  E.  1. 114. 
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existence  of  the  corporation  could  be  attacked  and  overthrown,  col- 
laterally or  otherwise,  that  the  members  of  such  de  facto  corporation 
would  be  liable  as  members  of  a  copartnership.^ 

A  corporation  de  facto  may  exercise  the  rights  conferred  by  the 
charter  and  discharge  all  the  functions  of  a  corporation  against  every- 
body except  the  State,  and  an  objection  will  not  lie  on  the  part  of 
an  adverse  party  to  a  plea  in  behalf  of  a  corporation,  that  the  per- 
sons making  the  plea  as  ofELcers  of  the  corporation  are  not  legally 
such.  The  managers  or  directors  of  a  corporation  are  usually  selected 
by  its  proprietors  or  stockholders ;  whether  they  select  eligible  per- 
sons or  not,  or  the  persons  selected  are  appointed  in  a  legal  way  or 
not,  is  a  matter  of  no  concern  to  third  persons.  If  the  officers 
selected  are  ineligible,  or  are  elected  irregularly  or  illegally,  but  are 
allowed  by  the  proprietors  of  the  corporation  to  take  control  of  its 
property,  and  to  exercise  its  functions  and  powers,  they  become 
officers  de  facto,  and  as  such  may  act  for  and  bind  the  corporation. 
An  officer  de  facto  is  one  who  has  the  reputation  of  being  the  officer 
he  assumes  to  be  and  yet  is  not  a  good  officer  in  point  of  law.^ 
Prom  a  very  early  time  it  has  been  held  that  the  acts  of  de  facto 
officers  are  binding  upon. the  corporation,  until  they  are  lawfully 
ousted,  especially  so  far  as  their  acts  create  rights  in  favor  of  third 
persons.'  A  suit  brought  by  the  de  facto  officers  of  a  corporation 
cannot  be  defeated  by  showing  that  such  officers  were  not  legally 
elected.  That  fact  constitutes  no  defence  whatever  to  the  action, 
especially  in  a  case  where  there  are  no  other  officers  claiming  to 
represent  the  corporation.* 

Not  only  may  a  de  facto  railroad  corporation  sue  and  be  sued,  but 
it  may  also  exercise  the  right  of  eminent  domain,  and  construct  and 
operate  its  road,  and  is  entitled  in  aU  respects  to  the  immunities 
and  privileges  which  are  possessed  by  a  dejure  corporation,  except 
as  against  the  State.^    The  question  as  to  whether  such  a  corporation 

1  Ossipee  Mfg.  Co.  v.  Canney,  54  N.  H.         *  King  v.  Bedford  Level,  6  East,  369. 
295  ;  Fuller  v.  Eowe,  57  N.  Y.  26  ;  "Whip-         »  Doremus  v.  Dutch  Reformed  Church, 

pie  V.  Parker,  29   Mich.  380  ;  Abbott  v.  3  N.  J.  Eq.  349. 

Omaha  Smelting  Co.,  4  Neb.  423  ;  Tarbell         *  Charitable  Association   v.    Baldwin, 

V.  Page,  24  111.  47  ;  Stowe  v.  Flagg,  72  id.  1  Met.  (Mass.)  359;  Green  B.Cady,  9  Wend. 

397.    The  case  of  Fay  i».  Noble,  7  Cush.  (N.  Y.)  414 ;  Mechanics'  National  Bank 

(Mass.)  189,  is  a  strong  authority  and  di-  of  Newark  v.  Burnet  Manufacturing  Co., 

reotly  in  point,  that  a  partnership  liability  33  N.  J.  Eq.  486. 

does  not  attach  to  the  members  of  an  ir-         '  Beisner  v.  Strong,  24  Kan.  410 ;  Mc- 

regularly  organized  or  illegally  assumed  Auley  v.  Columbus,  &c.  B.  E.  Co.,  83  111. 

corporation.      Humphrey   v,  Mooney,   6  348. 
Col.  682. 
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is  exempt  from  indictment  for  a  public  nuisance  necessarily  created 
by  it  in  the  construction  and  operation  of  its  road,  has  not  been 
directly  decided,  but  the  courts  would  doubtless  be  inclined  to  hold 
that,  so  long  as  the  State  had  not  adopted  measures  to  deprive  the 
corporation  of  its  franchises,  it  must  be  treated  as  ratifying  its  acts, 
and,  until  the  corporation  was  declared  illegal,  would  be  estopped 
from  prosecuting  it  for  the  exercise  of  an  act  which,  as  a  corporation 
dejure,  it  could  legally  exercise.^ 

Sec.  10.  Acceptance  of  the  grant  or  amendments  thereto.  —  In  the 
case  of  a  corporation  created  by  special  charter,  there  must  be  an 
acceptance  of  the  grant  by  the  corporators  in  order  to  create  a 
corporation,  as  no  one  can  be  made  a  corporator  against  his  will;^ 
but  unless  the  statute  expressly  provides  the  mode  in  which  such 
acceptance  shall  be  signified,  it  may  be  inferred  from  the  exercise 
by  them  of  corporate  acts  under  the  grant,^  and  it  is  not  necessary 
that  the  records  of  the  corporation  should  show  a  formal  acceptance.* 
It  is  sufficient,  if  it  is  shown  that  they  have  exercised  any  of  the 
powers  granted,^  and  from  such  acts  an  acceptance  may  be  inferred.® 


1  See  chapter  on  "Ntjisances.'' 

»  State  V.  Dawson,  16  Ind.  40;  Haslett 
V.  Watherspoon,  1  Strobh.  (S.  C.)  209; 
Lincoln,  &c.  Bank  v.  Richardson,  1  Me. 
81.  The  sovereign  authority  cannot  com- 
pel persons  to  become  a  corporation.  The 
grant  is  in  the  first  instance  a  mere  offer 
of  corporate  powers  and  privileges,  which 
they  may  accept  or  not,  at  their  option. 
But  if  they  assume  to  act  under  the  grant, 
they  then  become  a  corporation  and  sub- 
ject to  all  liabilities  as  such.  Charles 
Eiver  Bridge  v.  Warren  Bridge,  7  Pick. 
(Mass.)  34,4;  Ellis  v.  Marshall,  269;  Attor- 
ney-General V.  Draper  &  Co.,  6  Beav.  882; 
Askew's  Case,  4  Burr.  2200. 

'  Illinois  Kiver  R.  R.  Co.  v.  Zimmer, 
20  111.  654 ;  Lyons  v.  Orange,  &c.  R.  R. 
Co.,  32  Md.  18  ;  Goodin  v.  Evans,  18  Ohio 
St.  150  ;  Dayton,  &c.  E.  E.  Co.  v.  Hatch, 
1  Dis.  (Ohio)  84  ;  Hope,  &o.  Ins.  Co.  v. 
Beokmann,  47  Mo.  93 ;  Covington  v.  Co- 
vington, &c.  Bridge  Co.,  10  Bush  (Ky.), 
69  ;  Logan  v.  McAllister,  2  Del.  Ch.  176  ; 
Heath  u.  Silverthom  Lead,  &c.  Co.,  39 
Wis.  146 ;  Cincinnati,  &c.  R.  E.  Co.  v. 
Cale,  29  Ohio  St.  126;  Talladega  Ins.  Co. 
V.  Landers,  43  Ala.  115 ;  State  ».  Daw- 
son, 16  Ind.  40. 

*  Russell  V.  McLellan,  14  Pick.  (Mass.) 


63;  Taylor  v.  Newbem,  2  Jones  (N.  C.) 
Eq.  141 ;  School  District,  &c.  v.  Gibbs, 
2  Cush.  (Mass.)  39  ;  Sumrall  v.  Sun  Mu- 
tual Ins.  Co.  4  Ohio,  27 ;  Hudson  v.  Car- 
man, 41  Me.  84  ;  Mead  v.  Keeler,  24  Barb. 
(N.  Y.)  20  ;  Taylor  v.  Griswold,  14  N.  J. 
L.  283. 

'  Riddle  v.  Proprietors,  &c.,  7  Mass.  184; 
Com.  V.  CuUen,  18  Penn.  St.  133  ;  Goshen 
Turnpike  v.  Sears,  7  Conn.  86.  Not  only 
acceptance,  but  also  due  organization  of  a 
corporation,  may  be  presumed  from  a  long 
exercise  of  corporate  rights.  Middlesex 
Husbandmen,  &c.  v.  Davis,  3  Met.  (Mass.) 
133  ;  Gifford  v.  N.  J.  R.  R.  Co.,  10  N.  J. 
Eq.  171. 

'  Taylor  «.  Newbern,  ante;  Bangor, 
&o.  E.  R.  Co.  II.  Smith,  47  Me.  34 ;  We- 
tumpka,  &c.  R.  R.  Co.  ».  Bingham,  5  Ala. 
657  ;  Androscoggin  Bridge  Co.  ■».  Bragg, 
11  N.  H.  102  ;  South  Meadow  Dam  Co. 
V.  Gray,  30  Me.  547  ;  Penobscot  Boom 
Co.  V.  Lamson,  16  Me.  224  ;  Crump  v, 
U.  S.  Mining  Co.,  7  Gratt.  (Va.)  852; 
Dedham  Bank  v.  Chickering,  3  Pick. 
(Mass.)  335  ;  Narragansett  Bank  ii.  Atlan- 
tic Silk  Co.,  3  Met.  (Mass.)  282.  Gmnts 
beneficial  to  a  corporation  may  be  pre- 
sumed to  have  been  accepted,  and  when 
acts  of  the  corporation  are  shown  which 
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And  where  the  corporators  applied  for  the  grant,  it  is  held  that  no 
proof  of  acceptance  is  required ;  ^  but  this  is  subject  to  the  condition 
that  the  grant  is  identical  with  that  applied  for ;  because,  if  the  legis- 
lature imposes  restrictions  or  conditions  which  materially  differ 
from  the  rights  and  privileges  applied  for,  it  could  hardly  be  said 
that  the  mere  circumstance  that  a  grant  was  applied  for,  binds  the 
corporators  nolens  volens.  And  the  acceptance  is  in  such  cases 
treated  as  being  unconditional,  because  a  corporation  can  only 
accept  the  grant  m  toto,  and  cannot  accept  it  in  part,  and  reject  it 
in  part.2  Before  acceptance  of  the  grant,  it  may  be  repealed  or 
withdrawn  at  any  time,^  although  no  power  of  repeal  is  reserved  in 
the  grant*  But  after  its  acceptance  by  the  corporators,  the  power 
of  repeal,  unless  reserved  in  the  act,  is  gone ;  and  the  corporators 
cannot  withdraw  from  the  duties  and  liabilities  which  the  charter 
imposes,  unless  discharged  by  a  forfeiture  or  repeal.^  The  acceptance 
of  an  amendment  to  the  charter,  or  law  under  which  the  corporation 
is  formed,  which  the  legislature  would  have  no  power  to  make  with- 
out the  consent  of  the  corporation,  may  be  established  by  showing 
that  the  corporation  has,  since  its  enactment,  done  acts  authorized 
by  the  amendment,  but  which  without  the  amendment,  would  have 
been  unauthorized.®  Thus,  in  an  Ohio  case^  the  charter  of  a  railroad 
corporation,  incorporated  by  a  special  act  of  the  legislature,  empow- 
ered the  directors  to  transact  all  the  business  of  the  company,  but 
did  not  expressly  authorize  subscription  to  the  capital  stock  in  real 
estate.  This  privilege  was  subsequently  conferred  by  a  general  rail- 
road act  upon  all  railroad  corporations  then  existing  that  might 

would  not  be  authorized  except  for  such  (Md.)  1 ;  Lincoln  v.  Kennebec  Bank,  1 

grant,  this  presumption  becomes  absolute,  Me.  79  ;  111.  River  R.  R.  Co.  v.  Zimmer, 

even  though  the  act  provides  for  a  special  20   111.   654  ;   Galena,   &c.   E.  R.  Co.  v. 

mode  of  acceptance,  which  has  not  been  Appleby,   28   111.  283  ;  Winter  v.  Mus- 

pursued.     Owen  ».  Purdy,  12  Ohio  St.  73 ;  cogue  B.  E.   Co.,    11   Ga.  438;  Joy  v. 

Bangor,  &c.  R.  R.  Co.  ■».  Smith,  47  Me.  34.  Plank  Road  Co.,  11  Mich.  155  ;  Fry  v. 

1  State  V.  Dawson,  16  Ind.  272  ;  Per-  Lexington,  &c.  R.  R.  Co.,  2  Met.  (Ky.) 
kins  V.  Sanders,  56  Miss.  733  ;  Hawes  v.  314. 

Anglo-Saxon  Petroleum  Co.,  101  Mass.  385.         5  Goshen    Turnpike    Co.   v.    Sears,   7 

2  Rex  V.  Westwood,  7  Bing.  1 ;  Ewre  Conn.  86  ;  Riddle  v.  Proprietors,  &c.,  7 
V.  Strickland,  Cro.  Jac.  240 ;  Rex  v.  Pass-  Mass.  169  ;  Busey  ■».  Hooper,  35  Md.  15. 
more,  3  T.  R.  199  ;  Rex  v.  Amery,  1  id.         °  Kenton  County  Court  v.  Bank  Lick 
575  ;  Bushwick,   &c.  Bridge  Co.  v.  Eb-  Turnpike  Co.,  10  Bush.  (Ky.)  529  ;  Hope 
bets,  3  Edw.  (N.  Y.)  Ch.  353.  Ins.  Co.  v.  Koeller,  47  Mo.  93;  Illinois 

'  Mississippi  Society  v.  Musgrave,  44  River  R.  R.  Co.  v.  Zimmer,  20  111.  654 ; 

Miss.  820  ;  7  Am.  Rep.  723.  Lincoln  v.   Kennebec  Bank,   ante ;    6a- 

*  State  V.  Dawson,  16  Ind.  40  ;  State  lena,  &c.  R.  R.  Co.  «.  Appleby,  28  111. 

■».  Roosa,  11  Ohio  St.  16  ;  Chesapeake,  &c.  283. 
Co.  V.  Baltimore,  &c.  R.  R.  Co.,  4  G.  &  J.         '  Goodin  v.  Evans,  18  Ohio  St.  150. 
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accept  the  powers  so  conferred.  After  the  passage  of  the  general 
act,  the  directors  entered  on  the  records  of  the  company  a  resolution 
that  subscriptions  to  the  capital-stock  might  be  made  in  real  estate. 
The  company  then  received  real  estate  subscriptions  to  its  stock, 
and  sold  and  conveyed  the  same  to  bond  fide  purchasers,  with  the 
knowledge  of  such  subscribers,  and  without  objection  on  their  part 
until  many  years  after,  when  the  stock  had  become  worthless,  and 
the  enterprise  for  which  the  company  was  organized  had  been 
abandoned.  In  an  action  by  a  subscriber  to  recover  back  the  land 
conveyed  by  him  to  the  company  on  such  subscription,  it  was  held 
that  proof  of  the  exercise  of  the  privileges  conferred  by  the  general 
act  upon  the  company,  under  a  resolution  of  the  directors,  and  with 
the  acquiescence  of  the  parties  to  the  suit,  was  sufficient  evidence, 
as  between  them,  that  the  company  had  accepted  the  powers  con- 
ferred in  that  section,  and  was  thereby  authorized  to  take  and  con- 
vey land  received  by  it  on  subscriptions  for  its  capital  stock.^  Of 
course,  as  to  amendments  which  the  legislature  has  authority  to 
make  without  the  consent  of  the  corporation,  they  are  binding  upon 
the  corporation  at  all  events;^  but  an  amendment  which  fundamen- 
tally changes  the  object  and  purposes  of  the  act  of  incorporation, 
may  be  resisted  by  the  corporation  and  cannot  be  made  binding 
upon  it  without  its  consent.^ 

Sec.  11.  Organization.  —  All  conditions  precedent  set  forth  in  the 
charter  or  general  law  must  be  substantially  performed,  before  a 
legal  organization  of  the  corporation  can  be  effected ;  and  too,  the 
mode  provided  in  the  charter  must  be  substantially  pursued,  and  all 
the  requirements  of  the  charter  or  general  law  must  be  complied 
■with.*  If  the  charter  provides  for  the  giving  of  notice  to  the  cor- 
porators or  stockholders  in  a  certain  way,  and  of  a  certain  time  be- 
fore the  first  meeting  for  the  organization  of  the  corporation,  notice 
must  be  given  in  the  mode,  and  of  the  duration  provided ;  although 
mere  irregularities  in  this  respect  cannot  be  taken  advantage  of  col- 
laterally,^ and  if  enough  has  been  done  to  create  a  corporation  de 

1  See  also,  to  the  same  effect,  Hope  Ins.  Cal.  354 ;  Buffalo,  &c.  E.  K.  Co.  v.  Cary, 
Co.  V.  Beckmann,  47  Mo.  93  ;  Bangor,  &c.     26  N.  Y.  75. 

E.  E.  Co.  V.  Smith,  47  Me.  34.  6  Lehman  v.   Warner,   61   Ala.   455 ; 

2  Navigation  Co. ».  Coon,  6  Penn.  St  372.     Cochran  v.  Arnold,   58   Penn.   St.  399; 
»  Fry   V.  Lexington,  &o.   E.  E.   Co.,     Eaton  v.  Aspiuwall,  19  N.  Y.  119 ;  Ciu- 

2  Met.  (Ky.)  314;  Joy  v.  Jackson,  &o.  cinnati,  &c.  E.  E.  Co.  v.  Danville,  &c. 

Plank  Eoad  Co.,  11  Mich.  155.  E.  E.  Co.,  75  111.  113  ;  Taggart  v.  West- 

*  Burt  V.  Farrar,  24  Barb.  (N.  Y.)  518  ;  ern,  &c.  E.  E.  Co.,  24  Md.  563  ;  Hanover, 

Oraville,  &o.  E.  E.  Co.  v.  Plumas  Co.,  37  &c.  E.  E.  Co.  v.  Haldeman,  82  Penn.  St. 
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fwdo,  defects  in  the  organization  may  be  waived  by  a  legislative 
recognition  of  the  corporation  as  a  subsisting  one.^  But  an  illegally 
organized  corporation  has  no  valid  existence,  and  can  have  no  prop- 
erty in  money  advanced  for  its  use  by  private  parties.^  So  too,  it  is 
held  that  there  is  a  distinction  between  the  effect  of  a  special  charter 
granted  by  the  legislature,  and  the  organization  of  a  corporation 
under  the  general  law ;  and  that,  while  in  the  former  case  the  char- 
ter is  conclusive  evidence  against  all  persons  dealing  with  the  cor- 
poration formed  under  it,  yet,  where  the  organization  is  effected 
under  the  general  law,  while  it  is  binding  upon  the  members,  the 
creditors  of  such  corporation  are  not  precluded  from  showing  fraud, 
in  order  to  set  aside  the  immunity  which  a  charter /airZy  obtained  is 
intended  to  furnish.*  But  where  a  special  charter  is  granted  by  the 
legislature,  the  fact  that  it  was  obtained  by  false  or  fraudulent  repre- 
sentations to  the  legislature  cannot  avail  as  a  defence  to  an  action 
brought  by  it.*  Until  the  State  sees  fit  to  interfere,  the  charter  is  a 
subsisting  one,  and  such  fraud  is  not  a  defence  even  in  an  action  to 
recover  the  amount  of  a  subscription  to  the  stock.^    In  order  to 


36 ;  Swartwout  v.  Michigan,  &c.  E.  R. 
Co.,  24  Mich.  389;  Frost  v.  Frostburg 
Coal  Co.,  24  How.  (U.  S.)  278;  South 
Meadow  Dam  Co.  v.  Gray,  30  Me.  547 ; 
Cayuga  Lake  Co.  v.  Kyle,. 64  N.  Y.  185; 
Eakright  v.  Logansport,  &c.  B.  B.  Co., 
13  Ind.  404  ;  Buffalo,  &c.  B.  B.  Co.  v. 
Gary,  26  N.  Y.  75. 

1  Attorney-General  ».  B.  B.  Co.,  35 
Wis.  425 ;  Atlantic,  &o.  B.  R.  Co.  v.  St. 
Louis,  66  Mo.  228;  Baltimore  &  Ohio 
R.  B.  Co.  V.  Marshall  Co.,  3  "W.  Va.  319  ; 
McAuley  ».  Columbus,  &c.  B.  E.  Co.,  83 
111.  348  ;  In  re  K  Y.  Elevated  B.  E.  Co., 
70  N.  Y.  327. 

2  Com.  1).  France,  3  Brews.  (Penn.) 
148. 

'  Paterson  v.  Arnold,  45  Penn.  St.  410. 

*  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  (Mass.)  344.  Nor  can 
fraud  or  bad  faith  on  the  part  of  the  pro- 
moters in  the  organization  of  the  company, 
or  in  the  procurement  of  the  charter,  be 
made  the  subject  of  inquiry  collaterally. 
Garrett  v.  Dillsburgh,  &c.  B.  E.  Co.,  78 
Penn.  St.  465.  Nor  can  it  be  shown,  to 
defeat  proceedings  by  a  railroad  company 
to  take  lands,  that  the  corporators  pro- 
cured the  charter  for  private  purposes 
merely,  and  were  exercising  the  corporate 


privileges  in  abuse  of  the  law,  or  that 
there  was  no  public  necessity  for  the  road. 
Pamero  v.  Hazleton,  &c.  R.  R.  Co.,  33 
Ohio  St.  429.  In  Smith  v.  Mississippi,  &c. 
R.  R.  Co.,  14  Miss.  179,  it  was  held  that, 
in  an  action  by  a  bank  upon  a  note  paya- 
ble to  itself,  the  defendant  cannot  be  per- 
mitted to  inquire  into  the  organization  of 
the  bank.  See  also  State  v.  Fagan,  22 
La.  An.  545,  where  it  was  held  that  the 
objection  that  parties  actingunder  a  charter 
granted  by  the  State  have  not  completed 
the  works  within  the  time  specified  in  the 
law,  cannot  be  urged  by  third  persons  in 
a  suit  brought  by  the  State  to  restr^ 
them  from  interfering  with  the  grantees 
of  the  franchise.  It  can  only  be  urged  by 
the  State,  in  a  suit  by  the  State  to  have 
the  charter  forfeited. 

s  Smith  V.  Mississippi  R.  B.  Co.,  14 
Miss.  179  ;  McConahy  v.  Turnpike,  Co.,  1 
Penn.  426 ;  s.  C.  16  S.  &  B.  (Penn.)  140. 
A  formal  defect  in  the  organization  will  not 
defeat  an  action  brought  by  the  corpora- 
tion to  recover  in  trespass  for  the  wrong- 
ful taking  of  property  out  of  its  possession, 
Perall  &  Brooks  Paper  Co.  ■».  Willett,  1 
Bobt.  (N.  Y.)  131;  nor  in  an  action  upon 
a  contract  made  with  it.  Eagle  Works  v. 
ChurchUl,  2  Bos.  (N.  Y.)  166. 
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amount  to  a  defence,  the  defendant  must  show  that  a  fraud  was  com- 
mitted upon  him;  ^  and  in  the  case  last  cited,  proof  that  the  organiza- 
tion was  effected  by  fictitious  subscriptions  to  a  large  part  of  the 
stock,  of  which  the  defendant  was  ignorant  and  h/  means  of  which  fie 
was  defrauded,  was  held  a  sufficient  defence  to  an  action  upon  his 
subscription  for  stock.  But  in  the  case  of  colorable  subscriptions, 
they  are  held  to  be  binding  upon  the  subscribers  themselves,  and 
also  upon  the  other  subscribers  who,  upon  the  final  discovery  of  the 
fact,  fail,  within  a  reasonable  time  after  the  discovery  of  the  fact,  to 
take  measures  to  stop  the  further  proceedings  of  the  corporation.^ 
But  neither  fraud  in  the  distribution  of  the  stock,  nor  colorable  sub- 
scriptions thereto,  will  defeat  the  legality  of  the  organization,  unless 
the  thing  is  arrested  in  limine.^  Nor  will  a  court  of  equity  interfere, 
even  though  a  stockholder  brings  proceedings  to  arrest  further  action, 
if  matters  have  proceeded  so  far  before  discovery  of  the  fraud,  that 
the  parties  liable  to  be  injuriously  affected  thereby  cannot  be  put 
in  statu  quo.*  Where  there  is  a  corporation  de  facto,  strict  proof  of 
the  corporate  character  is  dispensed  with,  and  the  validity  of  its 
existence  can  only  be  tested  by  the  State.^ 

Sec.  12.  Formation  of  under  general  la'ws.  —  In  those  States 
where  railroad  companies  are  authorized  to  be  formed  under  the 
general  laws,  a  literal  compliance  with  the  statute  is  not  required,  and 
it  is  sufficient  if  the  substantial  requisites  are  performed.^  Thus, 
where  the  statute  requires  that  an  affidavit  shall  be  attached  to  a 
certificate  filed,  of  the  payment "  in  good  faith  "  of  ten  per  cent  of  the 
capital,  in  cash,  any  affidavit  setting  forth  that  such  payment  has 
been  made,  but  omitting  the  words  "in  good  faith,"  was  held  to 
amount  to  a  substantial  compliance  with  the  statute,  and  sufficient,^ 
and  the  conditions  precedent  provided  in  the  statute  have  been  com- 
plied with.    But,  until  such  conditions  have  been  complied  with,  the 


1  McConahy  v.  Turnpike  Co.,  ante.  by  the  State,   Thompson  v.  Candor,   60 

2  Walker  v.  Devereaux,  4  Paige  Ch.  111.   214  ;  Truckee,  &c.  Turnpike  Co.  v. 
(N.  Y.)  229.  CarapheU,  44  Cal.  89  ;  People  v.  Cham- 

'  Selma  &  Tennessee  E.  E.  Co.  ■».  Tip-  hers,  42  id.  201 ;   and  this  is  held  to  be 

ton,  5  Ala.  787 ;  Hayne  v.  Beauchamp,  the  case  even  though  the  act  of  ineorpora- 

13  Miss.  515 ;  Johnston  v.  S.  W.  E.  E.  tion  is  unconstitutional.     Commissioners 

Bank,  3  Strobh.  (S.  C.)  263.  ■».  Shields,  62  Mo.  247. 

*  Walker  v.  Devereaux,  ante.  '  People  v.   Stockton  E.  E.    Co.,   45 

«  Jones  V.  Dana,  24  Barb.  (N.  Y.)  395.  Cal.  306  ;  Harvey  v.  Lloyd,  3  Penn.  St. 

The  regularity  of  such  an  organization  can  331. 

only  be  questioned  by  quo  warranto,  scire  '  People  v.  Stockton,  &o.  E.  E.  Co., 

facias,  or  other  proper  proceeding  brought  ante. 
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corporation  has  no  legal  existence ;  ^  and  consequently,  in  the  case  of 
a  railroad  corporation,  would  have  no  authority  to  condemn  lands  for 
the  purpose  of  constructing  its  roads,^  nor  would  it  be  entitled  to  the 
protection  against  the  consequences  of  its  acts,  necessary  for  the 
prosecution  of  its  business,  which  would  exist  in  the  case  of  a  rail- 
road constructed  by  a  legal  corporation.  If  the  statute  expressly 
declares  that  the  corporation  shall  exist  when  certain  things  have 
been  done,  the  corporation  is  set  on  foot  upon  the  completion  of  such 
requisites,  although  the  statute  in  other  respects  has  not  been  com- 
plied with ;  and  if  such  requisites  have  not  been  complied  with,  the 
corporation  is  not  set  on  foot,  although  all  the  other  statutory 
requirements  have  been  fulfilled.*  The  organization  of  a  corporation 
is  effected  as  soon  as  its  first  meeting  has  been  held  and  the  proper 
of&cers  are  elected.* 

Sec.  13.  Franchise  of  —  What  Is.  —  The  franchises  of  a  railroad 
corporation,  are  embodied  in  the  right  conferred  hy  its  charter,  to  do 
and  perform  certain  acts,  which,  except  for  such  grant,  would  be  illegal. 
Among  these,  is  the  right  to  form  a  corporation ;  the  right  to  take 
lands  for  the  construction  of  its  road ;  the  right  to  operate  its  road ; 
and,  generally,  to  perform  the  functions  of  a  railroad  corporation.^ 
These  franchises  are  derived  exclusively  from  the  charter  or  the 
statute  under  which  they  are  formed,  and  may  be  classified  as  "  pre- 
rogative "  and  "  ordinary ; "  and  the  distinction  between  these  classes 
is  of  the  highest  importance.  "  Prerogative  "  franchises  are  those 
which  arise  ■  from  a  special  grant,  and  cannot  be  legally  exercised 
within  the  State,  either  by  an  individual  or  corporation,  without  such 
special  authority,  and  consequently,  such  as  can  only  be  exercised 
within  the  jurisdiction  conferring  it ;  and  of  this  character  are  those 
specifically  named  supra  in  this  section.  In  the  case  of  a  railroad 
company,  it  may  be  said  that  power  to  exercise  the  right  of  eminent 
domain  is  a  franchise,  and  this  is  so  even  though  the  right  acquired 

1  trtley  V.  Union  Tool  Co.,   11  Gray  Earle,  13  Pet.  (IT.  S.)  519.     "  The  term 

(Masa.),  139.  'franchise'"  says  Butler,  J.,  ia  Bridge- 

"  See  chapter  on  "Eminent  Domain."  -port  v.  N.Y.  &  New  Haven  R.  B.  Co.,  36 

*  Merrick  v.  Reynolds  Engine,  &c.  Co.,  Conn.  255,  "  has  several  significations, 
101  Mass.  381 ;  Hawes  v.  Anglo-Saxon  and  there  is  some  confusion  in  its  use.  The 
Petroleum  Co.,  101  id.  385  ;  Utley  v.  better  opinion  deduced  from  the  authori- 
ITnion  Tool  Co.,  11  Gray  (Mass.),  139.  ties  seems  to  he  that  it  consists  of  the  en- 

*  Hawes  v.  Anglo-Saxon  Petroleum  tire  privileges  embraced  in  and  constituting 
Co.,  ante.  its  grant,"  and  does  not  embrace  the  prop- 

^  State  V.  Boston,  &c.  R.  R.  Co.,  25  erty  acquired  by  the  exercise  of  the  fran- 
Vt.  433 ;  Chicago,  &c.  R.  R.  Co.  v.  Dun-  chise,  and  has  no  assignable  or  marketable 
bar,   95  111.   571 ;  Bank  of  Augusta  v.     value.   Id. 
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is  merely  a  right  to  use  the  land  in  common  with  the  public  or  some 
other  corporation.  It  is  not  essential  to  a  franchise,  in  its  legal  sense, 
that  it  should  in  all  cases  be  exclusive.  But  it  must  exist  by  a  title 
greater  than  that  of  a  mere  licensee  of  a  municipal  corporation,^  as, 
in  this  country,  corporate  franchise  can  emanate  only  from  the  sover- 
eign power.  The  term  "  franchise  "  is,  in  law,  sometimes  used  to  mean 
an  exclusive  right  held  by  grant  from  the  sovereign  power,  —  such 
in  its  nature  that  the  same  right  cannot  be  granted  to  another  with- 
out an  invasion  of  the  franchise  of  the  first  grantee.  The  strictly 
legal  signification  of  the  word  is  not  always  confined  to  exclusive 
rights ;  but  the  term  is  used  in  law  to  designate  powers  and  privileges 
which  are  not  exclusive  in  their  nature.  The  Supreme  Court  of  the 
United  States,  speaking  through  TANKif,  C.  J.,  said:  "Franchises  are 
special  privileges  conferred  by  government  upon  individuals,  and 
which  do  not  belong  to  the  citizens  of  the  country,  of  common  right."  ^ 
The  term,  according  to  Blackstone,  embraces  in  its  legal  meaning  sev- 
eral kinds  of  rights,  some  exclusive  and  some  not  exclusive.'  Kidd 
says :  "  A  corporation  is  a  political  person  capable  of  enjoying  a 
variety  of  franchises.''  Spencee,  J.,  says  :  "  If  there  are  certain  im- 
munities and  privileges  in  which  the  public  have  an  .interest,  as  con- 
tradistinguished from  private  rights,  and  which  cannot  be  exercised 
without  authority  derived  from  the  sovereign  power,  it  would  seem 
to  me  that  such  immunities  and  privileges  must  be  franchises."  * 
And  so  the  supreme  court  of  New  York  held  in  that  case,  vmani- 
mously,  that  the  right  of  an  insurance  company  to  carry  on  banking 
business  was  a  franchise,  although  the  judges  dififered  on  the  ques- 
tion whether  the  defendant  in  that  case  had  lawful  right  to  such 
franchise.^ 

The  mere  grant  of  the  right  to  build  a  railroad  between  given  ter- 
mini creates  no  implied  obligation  by  the  State  to  not  thereafter 
grant  the  right  to  build  other  railroads  parallel  with  it  between  the 
same  termini.^    Nor  does  it  imply  an  obligation  on  behalf  of  the 

1  Chicago,  &c.  R.  R.  Co.  v.  People,  73  Bridge  Co.,  11  Pet.  (U.  S.)  420;  Hudson 
111.  547.  &  Delaware  Canal  Co.    ».   New  York  & 

2  Bank  of  Augusta  i).  Earle,  13  Pet  Erie  R.  Co.,  9  Paige  (N.  Y.),  323;  Illinois 
(U.  S.)  595.  &  Michigan  Canal  v.  Chicago  &  R.  I.  R. 

3  2  Bl.  Com.  21.  Co.,  14  111.  814.    In  East  Tennessee,  Vir- 
*  People  V.  MiroL  Ins.   Co.,  15  John,     ginia  &  Georgia  Railroad  Co.,  plaintiff  in 

(N.  Y.)  387.  error  v.  Hainblin  County,  102  U.  S.  273, 

'  Chicago  &  Western  Indiana  Railroad  a  decree  in  chancery  ordered,  in  case  an- 

Co.  *.  Dunbar,  95  111.  571.  other  sale  should  not  be  made,  that  com- 

'  Charles  River  Bridge  Co.  v.  Warren  missioners  might  sell   "  all  the  property 


SEC.  14.J  DOMICILE  OF:    BESIDENCB,   ETC.  27 

State  that  other  raiboads,  with  their  tracks  and  switches,  shall  not 
thereafter  be  granted  the  right  to  cross  the  State  in  a  different  direc- 
tion, and  thas  pass  over  its  tracks  and  switches.^  The  public  wel- 
fare especially  requires  that  the  business  of  carrying  shall  be  open 
to  competition  as  far  as  possible  ;  and  no  monopoly  in  that  regard, 
however  limited  the  sphere  of  its  operation,  can  be  presumed  to  have 
been  intended  by  the  legislature  in  the  enactment  of  the  general 
law  for  the  formation  of  railroad  corporations.^ 

"Ordinary"  franchises  are  such  rights  and  privileges  which,  al- 
though conferred  by  the  charter,  are  nevertheless  common  incidents 
of  similar  corporations,  and  may  be  exercised  in  any  jurisdiction  in 
which  their  exercise  is  not  expressly  prohibited,*  and  which  may 
be  exercised  by  individuals  without  any  special  grant  of  authority. 
Among  these  is  the  right  to  exercise  corporate  functions ;  to  sue  and 
be  sued  as  such;  to  hold  property  as  such  ;  to  be  exempt  from  the 
individual  debts  of  its  stockholders ;  and  to  be  solely  liable  for 
the  debts  and  contracts  of  the  corporation.*  The  corporation  itself 
is  not  a  franchise,  but  it  is  the  attributes  of  the  corporation  which 
comprise  the  franchises  thereof,  its  special  powers  and  rights.* 
These  definitions  and  distinctions  have  been  referred  to  in  this  place, 
because  their  observation  will  become  important  in  many  instances 
in  the  progress  of  our  work. 

Sec.  14.  Domicile  of :  Residence,  &o.  —  The  domicile  of  a  corpo- 
ration must  necessarily  be  in  the  State  under  whose  laws  it  was 

and  franchises  of"  a  railroad  company,  "rights, privileges,andfranchises," "rights, 

M.,  for  himself  and  others,  made  an  offer  powers,  and  privileges,"  and  the  like.  This 

for  the  railroad,  in  which  he  said,  "I  ex-  case  is  distinguishable  from  Humphrey  v. 

pact  a  full  and  perfect  title  to  the  road,  in-  Pegues,  16  Wall.  (IT.  S.)  244,  where  it  was 

eluding  the  State's  interest,  franchises  and  held  that  an  immunity  from  taxation  did 

privQeges."   This  proposition  was  accepted  pass  under  a  transfer  of  "  all  the  powers, 

by  the  commissioners,  and  the  sale,  report-  rights  and  privileges  "  of  a  railway  corpora- 

ed  to  the  court,  was  confirmed  by  decree,  tion. 

which  treated  the  sale  as  one  of  the  "  prop.         l  Chicago  &  Alton  K.  Co.  v.  Joliet,  Lock- 

erty  and  franchises  "  of  the  company,  and  port  &  Aurora  Ey.  Co.,  105  111.  388. 

directed  the  commissioners  "  in  conformity         '  Lake  Shore  ■».  Chicago,   97  111.  506; 

with  the  previous  decrees,"  to  "make  title  Central  City  v.  Fort  Clark,  81  id.  253, 

to  the  purchasers  according  to  the  terms  of  distinguished  ;    Connecting   Bailroad   v. 

the  contract  and  former  decrees  of  this  Union,  &c.,  107  IlL  84. 

court;  ■'  and  it  was  held  that  the  purchas-         '  State  v.  Boston,  Concord,  &  Montreal 

ers  acquired  title  only  to  the  property  and  E.  E.  Coi,  25  Vt.  433. 

franchises  of  the  company,  and  that  an         *  Morgan  v.  Louisiana,  94  TJ.  S.  217 ; 

immunity  from  taxation  would  not,  under  Atlantic,  &c.  E.  E.  Co.  v.  Georgia,   98 

the  rule  in  Morgan  v.  Louisiana,  93  XT.  S.  U.  S.  359. 

217,  pass  to  the  purchasers.     The  term         *  Kyd  on  Corporations,  15. 

"franchises"  is   not    synonymous    with 
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created,  and  this  is  treated  as  its  location ;  and  in  the  case  of  railroad 
corporations,  unlike  most  business  corporations,  they  are  usually- 
created  by  the  laws  of  the  State  in  which  the  road  is  built ;  and  in 
any  event,  because  they  derive  all  their  power  to  take  lands,  and  all 
the  privileges  incident  to  the  operation  of  the  roads,  from  the  laws 
of  such  State,  and  therefore  owe  allegiance  thereto,  they  are  subject 
to  such  restrictions  and  conditions  as  it  may  impose.  In  other  words, 
they  are  treated,  for  all  purposes  of  jurisdiction,  as  citizens  of  the 
State  under  whose  laws  they  were  organized.^  If  they  were  created 
by  the  concurrent  action  of  two  or  more  States,  their  domicile  is  in 
each,  although  the  principal  ofiBce  is  only  maintained  in  one  of  them ; 
and  their  meetings  may  be  held  in  either.^  A  corporation,  like  indi- 
viduals, may  have  a  domicile  in  one  State  and  a  residence  in  another. 
Its  domicile,  as  we  have  seen,  is  in  the  State  creating  it,  but  its 
residence  is  in  the  place  where  its  principal  office  is  located  and  its 
principal  operations  are  conducted,  and  may  be  in  a.  foreign  State, 
as  well  as  in  the  State  to  which  it  owes  its  corporate  life.^    In  an 


1  Minot  V.  Philadelphia  R.  R.  Co.,  2 
Ahh.  (U.  S.  C.  C. )  323 ;  Poraeroy  v.  N.  Y., 
&o.  R.  R.  Co.,  i  Blatchf.  (U.  S.  C.  C.) 
120  ;  Baltimore,  &o.  R.  R.  Co.  ■».  Glenn, 
28  Md.  287  ;  Hatch  v.  Chicago,  &c.  R.  R. 
Co.,  6  id.  105.  And  the  same  rule  pre- 
vails as  to  all  coi-porations.  New  Eng- 
land Ins.  Co.  V.  Detroit,  &c.  Co.,  10  Am. 
Law  Reg.  N.  S.  383;  Atkins  v.  Fibre 
Disintegrating  Co.,  7  Blatchf.  (U.  S.  C.  C.) 
555;  Paul  o.  Virginia,  8  Wall.  (U.  S.) 
168. 

2  Covington,  &o.  Bridge  Co.  v.  Mayer, 
31  Ohio  St.  317. 

'  Louisville,  &c.  R.  E.  Co.  v.  Lettson, 
2  How.  Pr.  (N.  Y.)  497  ;  N.  Y.  &  Erie 
R.  R.  Co.  V.  Shepard,  5  McLean  (U.  S. 
C.  C. ),  455  ;  King  v.  Gardner,  Cowp.  70 ; 
Thorn  V.  N.  Y.  Central  R.  R.  Co.,  26 
N.  J.  L.  121  ;  Androscoggin,  &c.  R.  R. 
Co.  V.  Stevens,  17  Me.  434.  A  foreign 
corporation  doing  business  in  Rhode  Island 
has  only  such  powers  as  have  been  con- 
ferred upon  it  by  its  charter  or  by  the  laws 
of  the  State  to  which  it  owes  its  existence. 
It  gains  no  additional  powers  by  doing 
business  here,  because  this  State  does  not 
give  it  any,  but  only  allows  it,  as  a  matter 
of  comity,  to  exercise  such  as  it  has.  Con- 
sequently, an  assignment  for  creditors 
made  in  Rhode  Island  would  have  no  va- 


lidity under  the  laws  of  this  State  when 
made  by  a  New  York  corporation,  the  laws 
of  that  State  prohibiting  such  an  assign- 
ment by  a  corporation.  Pierce  v.  Cromp- 
ton,  13  R.  I.  64.  The  Maryland  legisla- 
ture having  required  every  foreign  insurance 
company  doing  business  in  that  State  to 
execute  a  power  of  attorney  appointing  an 
agent  upon  whom  process  might  be  served, 
to  have  the  same  effect  as  if  served  on  the 
company,  and  by  the  act  defining  "  pro- 
cess" to  be  any  writ  issued  upon  any  action 
by  any  court,  Jield,  that  a  foreign  insur- 
ance company,  having  executed  such  a 
power  of  attorney,  has  agreed  to  be  "  found" 
in  the  State  as  fully  as  if  it  were  a  domes- 
tic corporation  ;  and  that  service  of  pro- 
cess of  the  United  States  Circuit  Court  on 
such  an  agent  is  valid,  notwithstanding 
the  suit  may  be  upon  a  cause  of  action  of 
which  the  State  courts  could  not  take  ju- 
risdiction, because  of  an  act  of  the  legisla- 
ture restricting  their  jurisdiction,  in  suits 
against  foreign  corporations,  to  cases  where 
the  plaintiff  is  a  citizen  or  the  cause  of  ac- 
tion has  arisen  within  the  State.  Lafayette 
Ins.  Co.  V.  French,  18  How.  (TJ.  S.)  407 ; 
Ex  parte  SohoUenberger,  96  U,  S.  360 ; 
Myer  v.  Insurance  Co.,  40  Md.  601  ;  Crom- 
well V.  Insurance  Co.,  49  id.  382  ;  Mer- 
chants' Mfg.  Co.  V.  Grand  Trunk  R.  Co., 
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English  case  Wilde,  B.}  said,  "  The  '  home '  of  a  corporation  must  be 
taken  to  be  that  place  which  is  occupied  as  such, —  where  their 
profits  come  home  to  them,  whence  orders  emanate,  and  where  the 
chief  of&cers  of  the  company  are  to  be  found."  In  other  words, 
where  its  principal  ojffice  is  located.  Especially  is  this  the  case  for 
the  purpose  of  ascertaining  the  jurisdiction  of  courts  in  actions  for 
or  against  it,  and  the  residence  of  its  members  has  no  bearing  upon 
this  question.  But  in  most  of  the  States,  as  to  railroad  corporations, 
it  is  held  that  they  are,  for  many  purposes,  to  be  regarded  as  con- 
structively residents  of  each  county,  city  or  town  through  which  the 
road  passes.^    But  for  ordinary  purposes  they  are  treated  as  having 


13  Fed.  Rep.  (D.  S.)  358  ;  Mohr  v.  Insur- 
ance Co.,  12  id.  474 ;  Brownell  v.  Troy  & 
Boston  R.  Co.,  3  id.  761 ;  Moch  v.  Vir- 
ginia Fire  Ins.  Co.,  10  id.  700  ;  Grover  v. 
American  Ex.  Co.,  11  id.  386  ;  Carstairs  v. 
Mechanics'  &  Traders'  Insurance  Co.,  13 
Fed.  Rep.  484.  A  foreign  corporation,  that 
by  the  laws  of  a  State  within  which  it 
comes  on  business  can  sue  and  be  sued,  is 
not  a  non-resident  in  the  sense  that  would 
prevent  it  from  setting  up  the  statute  of 
limitations  as  a  defence  in  an  action  against 
it.  See  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  588  ;  Ohio  &  Miss.  E.  Co.  v.  "Wheel- 
er, 1  Black  (U.  S.),  295 ;  Eunyan  v.  Cos- 
ter's Lessee,  14  Pet.  (U.  S.)  129 ;  Louis- 
ville, C.  &  C.  R.  Co.  V.  Letson,  2  How. 
(TJ.  S.)  497  ;  Covington  Drawbridge  Co.  v. 
Shepherd,  20  id.  227,  233 ;  Paul  v.  Vir- 
ginia, 8  Wall.  (U.  S.)  168  ;  Pennsylvania 
Co.  ».  Sloan,  1  Bradw.  (111.)  364  ;  Bristol  v. 
Chicago  &  Alt.  R.  Co.,  15  111.  436  ;  Penley 
V.  Waterhouse,  1  Iowa,  ■  498 ;  Savage  v. 
Scott,  45  id.  132  ;  MoCabe  v.  Illinois  Cen- 
tral Railroad  Co.,  13  Fed.  Rep.  489.  A 
New  York  joint-stock  company  po-ssessing 
the  right,  by  the  law  under  which  it  was 
organized,  to  sue  and  be  sued  in  the  name 
of  its  president  or  treasurer,  is  a  citizen  of 
the  State  of  New  York  in  the  same  sense 
that  corporations  are  citizens  of  the  States 
under  whose  laws  they  are  organized  ;  and 
such  joint-stock  company  may,  by  the  comi- 
ty of  States,  sue  and  be  sued  in  the 
name  of  such  officer  in  the  Federal  courts 
as  a  citizen  of  New  York,  even  though 
shareholders  of  such  joint-stock  company 
are  citizens  of  the  same  State  as  the  ad- 
verse party  to  the  suit.    In  determining 


what  such  joint-stock  companies  are,  re- 
gard is  to  be  had  to  their  essential  attri- 
butes rather  than  to  any  mere  name  by 
which  they  may  be  known.  If  the  essen- 
tial franchises  of  a  corporation  are  con- 
ferred upon  a  joint-stock  company,  it  is 
none  the  less  a  corporation  because  the- 
statute  calls  it  something  else,  or  even  des- 
ignates it  as  an  "unincorporated  associa- 
tion." Fargo  V.  Louisville,  New  Albany  & 
Chicago  Railway  Co.,  6  Fed.  Rep.  84. 

'  Adams  v.  Great  Western  Railway  Co., 
6  H.  &  N.  404.  See  also  remarks  of 
AIaetin,  B. 

'■'  Glaize  v.  South  Carolina  R.  R.  Co., 
1  Strobh.  (S.  C. )  L.  70 ;  Baldwin  v.  Miss- 
issippi, &c.  R.  R.  Co.,  5  Iowa,  518  ;  Rich- 
ardson V.  Burlington,  &c.  R.  R.  Co.,  8  id. 
260  ;  People  v.  Fredericks,  48  Barb.  (N.  Y.) 
173.  A  railroad  company  is  not  to  be 
treated  as  a  non-resident  of  a  county 
through  which  its  road  passes,  so  as  to  be 
sued  by  short  summons.  Belden  v.  N.  Y. 
&  Harlem  R.  R.  Co.,  15  How.  Pr.  (N.  Y.) 
17  ;  nor  can  they  be  taxed  as  non-resi- 
dents. People  V.  Fredericks,  ante.  So 
they  are  treated  as  residents  of  such 
counties  to  the  extent  that  they  may  sue 
or  be  sued  in  any  of  them.  Baldwin  ». 
Mississippi,  &c.  R,  B.  Co.,  ante.  In 
Pond  V.  Hudson  River  R.  R.  Co.,  17  How. 
Pr.  (N.  Y.)  543,  it  was  held  that  a  corpo- 
ration having  several  places  of  business 
may  be  deemed  a  resident  of  each  ;  but  the 
doctrine  of  this  case  conflicts  with  that  of 
Hubbard  ».  National  Protection  Co.,  11 
id.  149,  and  is  sustainable  only  in  excep- 
tional instances. 
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their  residence  only  in  the  place  where  their  principal  office  is 
located,  and  their  principal  business  is  transacted ;  ^  and  a  contrary- 
doctrine  would  result  in  serious  inconvenience,  if  not  disaster,  to  the 
interests  of  a  corporation.  It  is  well  established  that  when  a  corpo- 
ration owning  a  road  which  runs  through  several  States  is  char- 
tered by  each  of  them,  it  is  by  a  useful  fiction  to  be  considered,  for 
purposes  of  jurisdiction,  a  citizen  of  each  of  the  States ;  and  where 
such  a  corporation  is  sued  in  one  of  the  States  in  which  it  holds  a 
charter,  as  a  citizen  of  that  State,  it  cannot  set  up  that  it  is  likewise 
a  citizen  of  another.^  The  fiction  that  makes  two  or  three  corpora- 
tions out  of  what  is  in  fact  one,  is  established  for  the  purpose  of 
giving  each  State  its  legitimate  control  over  the  charters  which  it 
grants ;  but  the  acta  and  neglects  of  the  corporation  are  done  by  it 
as  a  whole.' 

When  a  foreign  corporation  avails  itself  of  the  privileges  of  doing 
business  in  a  State  whose  laws  authorized  it  to  be  sued  there  by  ser- 
vice of  process  upon  an  agent,  its  assent  to  that  mode  of  service  is 
•  implied ;  and  it  consents  to  be  amenable  to  suit  by  such  mode  of 
service  as  the  laws  of  the  State  provide,  when  it  invokes  the  comity 
of  the  State  for  the  transaction  of  its  affairs ;  and  waives  the  right  to 
object  to  the  mode  of  service  of  process  which  the  State  laws  au- 
thorize.* Indeed  a  corporation  is,  for  jurisdictional  purposes,  to  be 
regarded  as  a  citizen  of  the  State  under  the  laws  of  which  it  is  or- 
ganized. Where,  by  the  local  law,  a  foreign  corporation  is  amenable 
to  suit  in  the  courts  of  the  State,  service  being  made  upon  an  agent 
within  the  State,  the  Federal  courts  may  be  regarded  as  courts  of 

•  Adams  ».  Great  Western  Railway  Co.,  Co.,  18  Fed.  Eep.  140.    Opinion  by  Lffw- 

6  H.  &  N.  404  j  Androscoggin,  &o.  E.  E.  ell,  J. 

Co.  V.  Stevens,   17  Me.    434  ;  Thorn  v.         *  Eailway   Co.  v.  Whitton,    13  Wall. 

Central  R.   R.   Co.,   ante ;    Hubbard   v.  (U.  S.)  286  ;  Payne  D.  Hook,  7  id.   427; 

National  Protection  Ins.  Co.,  11  How.  Pr.  The  Moses  Taylor,  4  id.  411  ;  Insurance 

(U.   Y. )   149.     A  corporation  having  a  Co.  v.  Morse,  20  id.  445;  Lafayette  Ins. 

principal  office  in  a  State  is  a  resident  of  Co.i).French,18  How.(TJ.S.)  404  ;Railroad 

the  place  where  such  office  is  located,  and  Co.  ■».  Harris,  12  Wall.  (U.  S.)  65 ;  Ex  parte 

the  circumstance  that   it  has  secondary  Sohollenberger,  96  U.  S.  369  ;  Moulin  v. 

offices  in  other  parts. of  the  State  does  not  In.surance  Co.  25  N.  J.  L.,  67;  Bushel  v. 

change  the  rule.    Hubbard  v.   National  Commonwealth    Ins.    Co.,   15  Sg.  &  R. 

Protection  Ins.  Co.,  ante.  (Penn.)  176;  Libbey  v.  Hodgdon,  9  N.  H. 

2  Ohio,  &c.,  R.  Co.  V.  Wheeler,  1  Black  394  ;  St.  Louis  Ins.  Co.  v.  Cohen,  9  Mo. 

(XT.  S.),  286;  Railroad  Co.  v.  Kroutz,  104  422  ;  Hayden  v.  Androscoggin  Mills,  1 

U.S.  5 ;  Missouri,  &c.  R.  Co.  v.  Texas,  &c.  Fed.  Rep.  93;  Newby  v.  Van  Oppen,  41 

R.  Co.,   10  Fed.  Rep.   497 ;  Callahan  v.  L.  J.  Q.  B.  148  ;  Moch  v.  Virginia  Fire 

Louisville,  &c.  E.  Co.,  11  id.  586.  Ins.  Co.,  10  Fed.  Rep.  386 ;   Merchants' 

8  Railway  Co.  v.  Whitton,    IS  Wall.  Mfg.  Co.  v.  Grand  Trunk  Railway  Co.,  13 

270 ;  Home  v.  Boston  &  Maine  Railway  Fed.  Rep.  86. 
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the  State,  and  may  take  jurisdiction  upon  such  service  as  would  be 
good  in  a  State  court.^  A  Federal  court, has  no  jurisdiction  over  a 
foreign  corporation,  in  the  absence  of  local  law  conferring  jurisdic- 
tion on  the  State  courts,  though  the  corporation  does  business 
through  an  agent,  and  has  an  office  within  the  district  where  the 
court  is  held.2  It  is  always  a  question  of  legislative  intent  whether 
the  legislature  of  a  State  has  adopted  as  its  own  a  corporation  of 
another  State,  or  merely  licensed  it  to  do  business  in  the  State. 
If,  however,  the  effect  of  the  legislation  be  to  adopt  the  corporation, 
it  becomes,  for  the  purposes  of  jurisdiction,  a  corporation  created  by 
the  State  adopting  it.-'' 

Corporations  are  not  treated  as  citizens,  according  to  the  general 
sense  in  which  such  term  is  employed,  and  it  has  been  held  that 
they  are  not  to  be  treated  as  such  under  that  clause  in  the  constitu- 
tion which  declares  that  "  the  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  States."  * 
They  are,  however,  for  most  purposes  treated  as  persons,  and  as  such 
are  entitled  to  the  rights  and  remedies  conferred  upon  "  persons  "  by 
statute,  if  they  come  within  the  equities  of  such  statute.®  Thus 
they  are  deemed  "persons"  under  a  statute  imposing  taxes  upon 

1  Railroad  Co.  v.  Hams,  12  Wall.  65;  controyersy   between  citizens  of  different 

Ex  parte  Schollenberger,  96  U.  S.   369 ;  States.     EaOroad  Co.  -o.  Letson,  2  How. 

Hayden  v.  Androscoggin  MOls,  1  Fed.  Rep.  (U.  S.)  497  ;  Marshall  w.  Raili-oad  Co.,  16 

93 ;  Runkle  v.  Insurance  Co.,.  2  id.  9  ;  How.   (tJ.  S.)  314  ;  Bank  of  Augusta  v. 

Brownelli).  R.  Co.,  3  id.  761 ;  Williams  v.  Earle,  13  Pet.  (TJ.  S.)  519;  Dodge  v.  Wool- 

Transp.  Co.,  14  Off.   Gaz.   523;  Wilson  sey,  18  How.  (U.  S.)  331 ;  Whitney  u.  Bal- 

Pack.  Co.  ■!;.  Hunter,  7  Reporter  (Boston),  timore,  1  Hughes  (IT.  S.  C.  C),  90;  Up- 

455.  hoff  V.  Chicago,  St.  Louis,  &  New  Orleans 

"  Eaton  V.  St.  Louis  Shakspear  Mining  Railroad  Co.,  5  Fed.  Rep.  96. 
and  Smelting  Co.,  6  Fed.  Rep.  138.  *  Paul  v.  Virginia,  a»ie. 

'  Railroad    Co.    v.    Harris,    12  Wall.         ^  Lehigh  Bridge  Co.  v.  Lehigh  Coal, 

(U.  S.)  65;    Railroad  Co.  ■».  Wheeler,   1  &c.   Co.,   4  Rawle  (Penn.),   9  ;   Boyd   v. 

Blaok(U.S.),  286;  Railway  Co.  I).  Whitton,  Craydon    Railway    Co.,   4  Bing.    N.  C. 

13  Wall.  (U.  S.)  270;  MuUer  v.  Dows,  94  669  ;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  513  ; 

U.  S.  444;  Ex  parte  SchoUenherger,  96  id.  State  of  Indiana  v.  Woram,  6  Hill  (N.  Y.), 

369;  Railroad  0).  Vance,  id.  450  ;  Williams  33;    State    v.    Nashville    University,    4 

V.  Railroad  Co.,  3  Dill.  (U.  S.)  267  ;  Wil-  Humph.    (Tenn.)    157  ;    Cortes    v.   Kent 

son  Co.  1).  Hunter,  11  Chi.  L.  N.  267.  The  Water  Works  Co.,  7  B.  &  C.  314 ;  Field 

incorporators  of  a  Kentucky  corporation  v.  N.  Y.   Central  R.  E.   Co.,   29   Barb. 

are  conclusively  presumed  to  be  citizens  of  (N.  Y. )  176  ;  Wright  v.  N.  Y.   Central 

that  State;  and,   therefore,  a  suit  com-  E.  R.   Co.,  28  id.   80;  Olcott  v.  Tioga 

menced  in  the  State  court  by  a  citizen  of  R.  R.  Co.,  20  N.  Y.  210  ;  Mineral  Paint 

Kentucky  against  a  corporation  chartered  R.  R.  Co.  v.  Keep,  22  111.  9 ;  Queen  v. 

as    a    single   consolidated    company   by  Middletown  Mfg.  Co,,  16  John.  (N.  Y.) 

the   several  States,  including  Kentucky,  5 ;  La  Forge  v.  Exchange  Ins.  Co.,  22 

through  which  it  operates  a  railroad,  can-  N.  Y.  352. 
not  be  removed  to  the  Federal  court,  as  a 
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"  persons."  ^  So  within  statutes  relating  to  Tisury,^  of  limitations,^ 
and  penal  statutes ;  *  and  generally  it  may  be  said  that  they  are 
treated  as  persons  under  all  statutes,  except  when,  from  the  sense  in 
which  the  term  is  used,  it  is  evident  that  it  was  not  intended  to 
apply  to  them.^  Strictly  speaking,  a  corporation  has  no  legal 
existence  outside  the  State  creating  it;  but  by  courtesy  they  are 
permitted  to  discharge  their  functions  in  other  States,  subject,  how- 
ever, to  such  reasonable  restrictions  as  such  sovereignty  may  see  fit 
to  impose.'  In  the  case  of  a  railroad  corporation  whose  road  ex- 
tends through  two  or  more  States,  although  incorporated  and  known 
in  both  by  the  same  name,  and  operated  by  one  set  of  officers,  as  it 
owes  its  corporate  existence  to,  and  exercises  its  franchises  in  each 
State,  it  is  in  each  State  a  separate  corporation,  a  legal  entity,  so  to 
speak,  and  subject  to  the  legislative  control  of  each  State,  to  the 
extent  that  its  road  exists  in  each  State,  although  the  same  corpora- 
tors may  compose  both  entities^     In  other  words,  it  is  a  separate 

lature  of  Ohio  had  given  it  authority  to 
act  therein,  did  not  change  the  rule  ;  and 
that  where  such  corporation,  after  its  stock 
had  been  subscribed  for  in  Indiana,  mi- 
grated to  Ohio,  and  there  established  its 
principal  office,  and  there  issued  a  call  for 
instalments  due  upon  such  subscriptions, 
payable  at  its  office  in  Ohio,  it  was  held 
that  such  subscriptions  could  not  be  col- 
lected, because  such  corporate  acts  ex- 
ercised in  Ohio  were  inoperative  and  void. 
See,  also,  McCord  v.  Aspinwall,  20  Ind. 
498;  Aspinwall  v.  Somes,  20  id.  498.  In 
Memphis,  &c.  E.  E.  Co.  i>.  State  of  Ala- 
bama, U.  S.  Sup.  Ct.,  March  30,  1883,  it 
appeared  that  the  Memphis  &  Charleston 
Railroad  Co.  was  made  by  the  statutes  of 
Alabama  an  Alabama  corporation,  and 
also  previously  incorporated  in  Tennessee. 
It  was  held  that  these  facts  were  not  suffi- 
cient to  uphold  a  motion  to  remove  into 
the  Circuit  Court  of  the  United  States  a 
suit  brought  against  it  in  Alabama  by  a 
citizen  of  Alabama;  because,  being  a  corpo- 
ration of  the  State  of  Alabama,  it  has  no 
existence  in  that  State  as  a  legal  entity  or 
person,  except  under  and  by  force  of  its 
incorporation  by  that  State;  and  although 
also  incorporated  in  the  State  of  Tennes- 
see, must,  as  to  all  its  doings  within  the 
State  of  Alabama,  be  considered  a  citizen 
of  Alabama,  which  cannot  sue  or  be  sued 
by  another  citizen  of  Alabama  in  the  courts 


1  Clinton  Mfg.  Co.  v.  Morse,  cited  in 
People  V.  irtica  Ins.  Co.,  15  John.  (N.  Y.) 
358. 

^  Thornton  v.  Bank  of  Washington,  3 
Pet.  (U.  S.)  36;  Grand  Gulf  Bank  :;. 
Archer,  16  Miss.  151  ;  Commercial  Bank 
V.  Nolan,  7  How.  (U.  S.)  508. 

'  Olcott  V.  Tioga  R.  E.  Co.,  ante. 

*  United  States  v.  Smedey,  11  Wheat. 
(U.S.)  392. 

5  Com.  17.  Phenix  Bank,  11  Met.  (Mass.) 
129. 

6  N.  0.  J.  &  G.  N.  R.  R.  Co.  V.  Wal- 
lace, 50  Miss.  244  ;  County  of  Alleghany 
V.  Cleveland,  &c.  R.  R.  Co.,  51  Penn.  St. 
228  ;  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler, 
1  Black  (U.  S.),  286;  Day  v.  Newark 
Rubber  Co.,  1  Blatohf.  (U.  S.  C.  C.)  628  ; 
Union  Branch  R.  R.  Co.  v.  East  Tenn., 
&c.  E.  R.  Co.,  14  Ga.  327;  State  v. 
Northern  Central  R.  E.  Co.,  18  Md.  193  ; 
Sprague  v.  Hartford,  &c.  E.  E.  Co.,  5 
E.  I.  233 ;  Bishop  v.  Brainerd,  28  Conn. 
289. 

'  Ohio,  &e.  B.  R.  Co.  v.  Wheeler,  1 
Black  (U.  S.),  286.  In  an  Indiana  case, 
Aspinwall  v.  Ohio,  &o.  R.  R.  Co.,  20  Ind. 
492,  it  was  held  that  the  mere  circum- 
stance that  the  legislature  gave  authority 
to  a  railroad  corporation  established  by  it 
to  own  and  manage  a  certain  railroad  in 
Ohio,  did  not  warrant  a  change  of  domicile, 
and  that  the  circumstance  that  the  legis- 
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corporation  in  each  State,  and  subject  to  the  laws  of  each  State  within 
(lie  respective  jurisdictions,  however  those  laws  may  conflict  as  to  the 
operation  of  the  road ;  ^  and  it  is  not  believed  that  the  several  States 


of  the  United  States.  Ohio  &  Mississippi 
R.  Co.  V.  "Wheeler,  1  Black  (U.  S.),  286;  Eail- 
wayGo.D.Whitton,13"Wall.(ir.S.)270.  In 
an  action  between  a  citizen  of  the  State  of 
Nebraska  and  a  railroad  company,  which, 
originally  incorporated  under  the  laws  of 
the  State  of  Iowa,  had  extended  its  road 
into  the  State  of  Nebraska,  had  filed  a, 
copy  of  its  original  articles  of  incorporation 
with  the  State  secretary,  and  in  other  re- 
spects had  complied  with  the  State  laws 
governing  such  companies,  held,  on  a  plea 
to  the  jurisdiction  of  the  court,  that  under 
the  laws  of  the  State  of  Nebraska  the  com- 
pany had  become  a  domestic  corporation, 
and  that  service  upon  the  managing  agent 
of  the  company  for  the  State  of  Nebraska 
is  not  sufficient  service  on  the  Iowa  cor- 
poration, though  the  line  through  both 
States  is  under  one  management,  one  set 
of  officers,  one  board  of  directors,  one  set 
of  stockholders ;  though  the  general  offices 
are  in  Iowa  ;  and  though  the  agent  makes 
his  reports  to  the  general  offices,  Connolly 
V.  Taylor,  2  Pet.  (0.  S.)  556  ;  Railroad  Co. 
V.  Harris,  12  Wall.  (U.  S.)  65  ;  Ex  parte 
SchoUenberger,  96  U.  S.  369;  Knott  v. 
Insurance  Co.,  2  Woods  (U.  S.),  479  ; 
Stout  V.  Sioux  City  &  Pacific  Railroad  Co., 
8  Fed.  Rep.  71. 

1  State  V.  Northern  Central  Railway 
Co.,  18  Md.  193 ;  Sprague  v.  Hartford, 
&c.  R.  R.  Co.,  5  R.  I.  233 ;  County  of 
Alleghany  v.  Cleveland,  &c.  R.  R.  Co.,  51 
Penn.  St.  228.  In  Ohio  &  Miss.  R.  R. 
Co.  V.  Wheeler,  1  Black  (U.  S. ),  286,  it 
appeared  that  the  plaintifi'  was  incorpo- 
rated in  the  States  of  Ohio  and  Indiana 
under  the  same  name  and  for  the  same 
purposes,  and  that  the  defendant,  a  citizen 
of  Indiana,  subscribed  for  a  portion  of  the 
stock  of  the  road.  The  plaintiff  had  its 
principal  office  in  the  State  of  Ohio,  and 
brought  an  action  against  the  defendant 
in  the  Circuit  Coui-t  of  the  United  States 
to  recover  the  amount  of  his  subscription, 
claiming  that  such  court  had  jurisdiction 
by  reason  of  its  being  a  citizen  of  Ohio. 
The  defendant  pleads  to  the  jurisdiction, 
that  at  the  time  of  his  subscription,  and 
VOL.  I.  —  3 


ever  since,  he  was  a  citizen  of  Indiana,  and 
that  the  plaintifTs  road  was  constructed  in 
that  State  under  the  authority  of  the 
legislature  of  Indiana.  The  court  held 
that  the  Circuit  Court  had  no  jurisdiction, 
upon  the  ground  that  a  corporation  is  a 
citizen  only  of  the  State  by  which  it  is 
created,  and  that,  in  the  case  of  a  corpo- 
ration established  by  the  concurrent  action 
of  two  States,  and  carrying  on  its  business 
in  both,  cannot  have  one  and  the  same 
legal  existence  in  both,  but  has  a  separate 
existence  in  each,  and  therefore  is  a  citizen 
of  each,  and  therefore  coidd  not  unite  as 
plaintiffs  in  a  suit  in  the  courts  of  the 
United  States  against  a  citizen  of  either  of 
those  States.  Taney,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said,  after  refer- 
ring to  numerous  decisions  of  the  court  in 
previous  cases :  "It  follows  from  these 
decisions  that  this  suit  in  the  corporate 
name  is,  in  contemplation  of  law,  the  suit 
of  the  individual  persons  who  compose  it. 
...  It  is  true  that  a  corporation  by  the 
name  and  style  of 'the  plaintiffs  appears  to 
have  been  chartered  by  the  States  of  In- 
diana and  Ohio,  clothed  with  the  same 
capacities  and  powers,  and  intended  to 
accomplish  the  same  objects,  and  it  is 
spoken  of  in  the  laws  of  the  States  as  one 
corporate  body,  exercising  the  same  powers 
and  fulfilling  the  same  duties  in  both 
States.  Yet  it  has  no  legal  existence  in 
either  State  except  by  the  laws  of  the  State; 
and  neither  State  could  confer  upon  it  a 
corporate  existence  in  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there  exer- 
cised. It  may  indeed  be  composed  of,  and 
represent  under  the  corporate  name,  the 
same  natural  persons.  But  the  legal  entity 
or  person,  which  exists  by  force  of  lam, 
can  have  no  existence  beyond  the  limits  of 
the  State  or  sovereignty  which  brings  it 
into  life,  and  endues  it  with  its  faculties 
and  powers."  In  the  County  of  Alleghany 
V.  The  Cleveland,  &c.  R.  R.  Co.,  51  Penn. 
St.  228,  the  defendant  company  was  created 
by  the  laws  of  Ohio  to  construct  a  railroad 
therein,  and  subsequently  was  authorized 
by  the  State  of  Pennsylvania  to  extend  its 
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could,  if  they  would,  abandon  their  jurisdiction  and  control  over 
that  portion  of  the  road  erected  within  its  limits,  by  a  corporation 
deriving  its  existence,  powers,  and  privileges  from  its  laws ;  but  it 
might,  undoubtedly,  authorize  such  corporation  to  establish  its  prin- 
cipal of&ce,  and  exercise  its  corporate  functions  in  another  State,  as 
it  would,  in  the  case  of  long  lines  of  railways  extending  through 
several  States,  under  one  management,  be  impracticable  for  the  cor- 
poration to  maintain  a  principal  of&ce  in  each  State  ;^  and  the 
maintenance  of  such  principal  office  outside  the  limits  of  the  State, 
does  not  interfere  with  the  jurisdiction  or  control  of  each  State, 
over  that  portion  of  the  road  existing  within  its  borders.  But  where 
a  railroad  corporation  is  created  by  the  laws  of  one  State,  with  au- 
thority to  construct  a  railroad  within  its  borders,  and  into  or  through 
another  State,  while  the  act  creating  the  corporation  is  operative  to 
give  it  vitality  and  corporate  power,  yet  it  does  not,  of  course,  give 
it  any  authority  to  take  lands,  etc.,  in  such  other  State  for  the  con- 
struction of  its  road ;  yd,  if  such  other  State  recognizes  it  as  a  corpora- 
tion, and  to  further  its  objects,  confers  upon  it  the  necessary  authority 


road  into  that  State.  The  action  having 
been  brought  in  a  State  court  of  Penn- 
sylvania, the  defendant  petitioned  for  a 
removal  of  the  cause  into  the  tTnited  States 
courts,  upon  the  ground  that,  as  it  was 
created  and  had  its  principal  office  in 
Ohio,  it  was  a  citizen  of  Ohio,  while  the 
plaintiff  was  a  citizen  of  Pennsylvania. 
The  petition  was  denied,  the  court  holding, 
upon  the  authority  of  Ohio  &  Mississippi 
E.  R.  Co.  ■».  Wheeler,  1  Black  (U.  S.), 
286,  that,  as  the  corporation  was  created 
by  the  concurrent  action  of  two  States, 
it  must  he  treated  as  a  citizen  of  both 
States,  or  rather  as  a  separate  corporation 
in  each  State,  and  consequently  that  an 
action  could  not  be  brought  by  a  citizen 
of  Pennsylvania  against  it  in  the  United 
States  court.  See,  also,  to  the  same  ef- 
fect, Baltimore,  &c.  E.  E.  Co.  v.  Wight- 
man,  29  Gratt.  (Va. )  431  ;  McGregor  v. 
Erie  E.  E.  Co.,  35  N.  J.  L.  115  ;  But  see 
Eailway  v.  Stringer,  32  Ohio  St.  468 ;  and 
Baltimore,  &c.  R.  E.  Co.  v.  Cary,  28  id. 
208,  where  it  was  held  that  when  a  foreign 
corporation  leases  the  railroad  of  a  do- 
mestic corporation.  It  does  not  thereby 
lose  its  character  as  a  foreign  corporation  ; 
and  in  an  action  against  it  for  an  injury 
inflicted  by  it  upon  a  citizen  of  Ohio,  upon 


the  road  lying  in  Ohio,  it  is  entitled  to 
have  the  action  removed  into  the  United 
States  court.  Tn  Covington,  &c.  Bridge 
Co.  ®.  Mayer,  31  Ohio  St.  317,  the  bridge 
company  was  chartered  by  the  States  of 
Ohio  and  Kentucky  to  erect  a  bridge  across 
the  river  to  connect  the  two  States.  It  was 
originally  incorporated  by  the  legislature 
of  Kentucky,  and  subsequently  the  legis- 
lature of  Ohio,  by  an  act  for  that  purpose, 
after  reciting  in  extenso  the  Kentucky  act 
creating  the  corporation,  declared  that 
"the  corporation  thereby  created  shall  be, 
and  the  same  is  made,  a  body  corporate 
and  politic  of  this  State,  with  the  same 
franchises,  rights,  and  privileges,  and  sub- 
ject to  the  same  duties  and  liabilities,  as 
are  specified  in  the  above  recited  act,"  &o. 
In  an  action  to  test  the  validity  of  a  tax 
assessed  upon  one-half  of  its  capital  stock 
paid  in,  under  a  statute  of  Ohio,  it  was 
held  that  the  corporation  must  be  treated 
as  »  single  corporation,  clothed  with  the 
powers  of  two  corporations,  and  had  its 
domicile  in  both  States,  so  that  meetings 
held  in  either  were  legal. 

1  See  remarks  of  HovBY,  J.,  in  Mead 
V.  Housatonic  E.  E.  Co.,  45  Conn.  224 ; 
Aspinwall  v.  Ohio,  &o.  E.  E.  Co.,  ante. 
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to  take  lands,  etc.,  for  the  construction  of  its  road,  without  attempting 
to  re-incorporate  it  in  such  Staie,  it  does  not  thereby  become  a  new  cor- 
poration m  such  State,  but  is  a  domestic  corporation  in  the  State  cre- 
ating it,  and  a  foreign  corporation  in  the  other  State,  which  has  not 
endowed  it  with  corporate  life,  but  merely  conferred  upon  it  author- 
ity to  exercise  its  corporate  functions,  with  which  it  was  previously 
invested,  within  its  jurisdiction.  But  the  grant  of  such  authority  to 
a  foreign  corporation  does  not  transfer  the  control  over  the  property 
acquired  by  it  to  the  foreign  State,  to  the  exclusion  of  the  State 
granting  such  authority,  but  the  latter  State  stiU  retains  jurisdiction 
and  control  over  the  same,^  at  least,  to  the  extent  necessary  to  pre- 
serve the  rights  of  the  State,  and  of  its  citizens,  in  the  property.^ 
Indeed  the  action  of  the  State  in  such  cases  may  be  said  to  amount 
merely  to  a  license  to  such  foreign  corporation  to  take  property  for 
its  corporate  purposes,  and  to  exercise  its  corporate  functions  within 
the  State,  and,  unless  a  definite  time  is  fixed  upon,  there  can  be  no 
question  but  that  it  may  revoke  such  license  at  any  time.  And, 
even  though  a  definite  term  within  which  such  rights  may  be  exer- 
cised is  fixed  upon  in  the  act  conferring  authority,  yet,  as  the  State 
does  not  thereby  surrender  its  jurisdiction  over  the  property,  there 
can  be  no  question  but  that  it  may  revoke  such  license  at  any  time 
within  the  term  named,  if  such  corporation  exercises  such  authority 
in  a  manner  inconsistent  with  its  corporate  powers,  or  not  fairly 
within  the  scope  of  the  authority  granted.^  That  one  State  may 
permit  a  corporation  created  in  another  State  or  country,  to  exercise 
its  functions  therein,  and  may  impose  certain  restrictions  as  a  con- 
dition precedent  thereto,  is  well  settled.  But  such  corporation,  by 
accepting  such  conditions,  does  not  become  a  new  corporation  in 
such  State,  but  remains  a  domestic  corporation  of  the  State  creating 
it,  and  a  foreign  corporation  in  the  State  under  whose  license  it 
acts ;  and  it  is  subject  to  the  laws  of  each  State,  however  diverse 
they  may  be.  This  is  well  illustrated  by  the  legislation  in  reference 
to  insurance  companies.  They  are  admitted  into  different  States  to 
do  business  upon  certain  conditions,  and  whenever  they  fail  to  com- 
ply with  such  conditions  the  State  may  revoke  their  license,  and  from 

1  Eaton  &  H.  E.  E.  Co.  ■».  Huat,  20  MuUer  v.  Dows,  94  U.  S.  444.    See  post, 

Ind.  457.  chapter    on     "  Consolidation  ; "     also 

*  Mead  v.  Housatonic  E.  E.  Co.,  45  "Moktgaoes." 
Conn.  199 ;  McElrath  v.  Pittsburgh,  &c.         *  See  post,  chapter  on  "  State  Con- 

E.  E.  Co.,  55  Penn.  St.   189;  Hand  v.  tkol." 
Savannah,  &c.  E.  E..  Co.,  12  S.  C.  314 ; 
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that  time  their  right  to  transact  business  therein  is  gone,  notwith- 
standing they  may  have  erected  expensive  buildings  therein,  in  which 
to  transact  their  business,  and  made  other  heavy  expenditures  upon 
the  faith  of  such  license.  The  withdrawal  of  such  license  does  not 
impair  the  corporate  powers  of  such  companies,  but  simply  prevents 
them  from  doing  business  in  the  State  which  has  withdrawn  their 
authority;  and  the  same  rule,  under  similar  circumstances,  would 
prevail  as  to  aU  foreign  corporations,  for  whatever  purpose  estab- 
lished.i 


1  Baltimore,  &c.  E.  E.  Co.  v.  Glenn, 
28  Md.  287  ;  Weymouth  -o.  Washington, 
&c.  E.  E.  Co.,  1  MoArthur  (U.  S.  C.  C), 
19.  Corporations  are  the  creatures  of  local 
law,  and  have  no  claim  to  recognition 
heyond  the  jurisdiction  creating  them; 
therefore,  as  compensation  for  recognition 
elsewhere,  they  are  amenable  to  such  terms 
as  other  States  may  impose.  Paul  v,  Vir- 
ginia, 8  Wall.  (U.  S. )  168  ;  State  v.  Fos- 
dick,  21  La.  An.  434 ;  Phenix  Ins.  Co.  v. 
Com.,  5  Bush  (Ky.),  68;  Home  Ins.  Co. 
V.  Davis,  29  Mich.  238  ;  Wood  Mowing, 
&c.  Co.  V.  Caldwell,  54  Ind.  270 ;  Liver- 
pool, &c.  Ins.  Co.  11.  Mass.,  10  Wall. 
(U.  S.)  S66;  Land  Grant. E.  E.  Co.  v. 
Coffey  Co.,  6  Kan.  245;  Ducat «.  Chicago, 
48  111.  172;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  521 ;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  585;  Williams 
V.  CresweU,  15  Miss.  817 ;  Hadley  v. 
Freedman's  Savings  Bank,  2  Tenn.  Ch. 


122;  Lamb  v.  Lamb,  13  Bankr.  Eeg.  17; 
Ins.  Co.  V.  Morse,  20  Wall.  (U.  S.)  445. 
When  a  corporation  created  by  the  laws  of 
one  State  comes,  by  its  officers,  within  the 
jurisdiction  of  another,  and  there  engages 
in  business  or  undertakes  to  act,  it  be- 
comes amenable  to  the  laws  of  the  latter 
State,  and  to  the  process  of  its  courts, 
upon  the  same  principles  and  to  the  same 
extent  that  natural  persons  or  companies 
incorporated  by  such  latter  State  would 
be.  If  such  a  corporation  is  guilty  of  a 
wrong,  or  commits  a  trespass,  within  the 
latter  State,  it  cannot  escape  the  conse- 
quences of  its  illegal  acts  by  setting  up  its 
existence  under  a  foreign  government 
Austin  V.  N.  Y.  &  Erie  E.  E.  Co.,  25 
N.  J.  L.  381 ;  People  v.  Central  E.  E.  Co. 
of  New  Jersey,  48  Barb.  (N.  Y.)  478 ; 
Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  2 
Paine  (U.  S.  C.  C),  501. 
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Sec.  15.  Meaning  of  the  term.  —  The  capital  of  a  corporation  is 
commonly  denominated  its  capital  stock,  from  the  circumstance 
that  it  is  divided  into  shares,  which  represent  the  interest  of  each 
holder  in  the  property  of  the  corporation.  When  the  term  stock  is 
used  in  reference  to  a  corporation,  it  can  refer  to  nothing  else  than 
the  interest  of  the  holders  in  the  property  of  the  corporation  ;  ^  and 

1  People  V.  Commissioners  of  Texas,  "  stock  "  as  used  in  reference  to  a  corpo- 
23  N.  Y.  192 ;  Jones  v.  Terre  Haute,  &c.  ration,  when  it  means  anything  else  than 
B.  R.  Co.,   57  N.  Y.  196.      The  word    the  capital  of  a  corporation,  can  refer  to 
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this  includes  not  only  the  capital  of  the  company,  but  all  its  profits 
and  surplus,  until  it  is  separated  from  the  capital,  and  a  dividend 
is  declared,^  or,  under  the  provisions  of  the  charter  or  law  under 


nothing  else  than  the  interests  of  the  share- 
holders or  individuals.  Such  interests 
are  called  "stock;"  and  the  sum  total 
of  them  is  appropriately  enough  called 
the  stock  of  a  coi-poration.  The  profits 
and  surplus  funds,  whenever  they  may 
have  accrued,  are,  until  separated  from 
the  capital  by  the  declaring  of  a  divi- 
dend, a  part  of  the  stock  itself,  and  will 
pass  with  the  stock  under  that  name  in 
a  transfer  or  bequest.  Phelps  a.  Fann- 
ers' &  Mechanics'  Bank,  26  Conn.  269. 
If  the  charter  oi  a  corporation  sets  apart  a 
fund  as  capital,  out  of  which  debts  are  to 
be  paid,  it  amounts  to  a  contract  with 
those  who  become  creditors  on  the  faith  of 
it,  that  the  fund  shall  not  be  withdrawn 
and  appropriated  to  the  use  of  the  owner 
or  owners  of  the  capital  stock.  Curran  v. 
Arkansas,  15  How.  (U.  S.)  304  ;  Woodo. 
Dummer,  3  Mas.  (U.  S.  C.  C. )  308. 

1  In  Phelps  i^.  Farmers'  &  Mechanics' 
Bank,  26  Conn.  269,  the  defendant's 
charter  provided  that  in  addition  to  their 
fixed  capital  the  bank  shall'  be  open  at  all 
times  for  subscriptions  from  the  funds  of 
the  State,  the  school  funds,  or  the  funds 
of  any  coEege,  ecclesiastical  society,  school, 
or  corporation  for  charitable  purposes 
within  the  State,  provided  that  the  shares 
so  subscribed  shall  not  be  transferable, 
but  may  at  any  time  be  withdrawn  on 
twelve  months'  notice  to  the  directors,  and 
shall  not  exceed  twenty-five  per  cent  of 
the  shares  subscribed  by  individuals.  Un- 
der these  provisions,  sundry  charitable 
corporations  subscribed  from  time  to  time 
for  shares  in  the  bank.  In  1857,  the  bank 
having  a  surplus  fund  of  about  $90,000, 
mostly  earned  before  these  subscriptions 
were  made,  declared  from  such  fund  a 
dividend  of  fifteen  per  cent,  payable  to 
this  class  of  stockholders  as  well  as  the 
others.  This  action  was  brought  to  re- 
strain the  bank  from  paying  the  dividend 
to  the  charitable  corporations.  But  the 
court  refused  the  injunction  and  dis- 
missed the  bill,  Ellsworth,  J.,  saying : 
"It  is  contended  that  when  these  cor- 
porate bodies  subscribe  under  the  10th 
section  of  this  charter  (the  provisions  of 


which  are  to  be  found  in  the  bank  char- 
ters generally),  they  hold  their  stock  just 
like  the  other  shareholders,  and  of  course 
are  entitled  to  share  as  others  in  all  the 
dividends  and  property  of  the  bank.  "We 
think  this  latter  view  is  the  correct  one. 
The  charter  speaks  of  these  subscriptions 
as  'shares  of  stock,'  and  for  aught  we  see 
they  are  throughout  placed  on  the  same 
footing  with  other  shares  of  stock,  saving 
only  that  they  may  not  be  transferred, 
and  may  be  withdrawn  after  notice,  at 
par,  so  long  as  the  bank  is  solvent.  TJie 
profits  of  a  hank,  no  matter  when  made, 
until  separated  from  the  stock  by  declaring 
a  dividend,  are  mere  increment  and  aug- 
mentation of  the  stock.  They  are  properly 
stock  themselves,  composing  a  part  of 
the  stock  of  the  bank,  and  will  pass  with 
the  stock  under  that  name,  either  by  con- 
tract, bequest,  or  levy  of  execution.  The 
impossibility  of  ascertaining  the  exact 
state  and  condition  of  the  bank  at  the 
moment  of  subscribing  (and  subscriptions 
of  this  class  are  made,  not  at  any  fixed 
time,  but  at  the  pleasure  of  the  party),  is 
a  weighty  consideration  why  undeclared 
profits  should  be  held  to  be  a  part  of  the 
stock  itself.  If  a  bank  has  a  certain  de- 
fined surplus,  which  has  actually  been 
separated  and  made  distinct,  and  is  so 
known  and  treated  by  contracting  parties 
or  by  the  statute,  it  is  possible  that  it 
may,  in  that  case,  be  held  to  possess  a 
new  character  and  be  dealt  with  accord- 
ingly; but  it  must  be  a  very  peculiar 
case,  differing  essentially  from  what  we 
have  here.  This  $90,000  had  not  been 
separated  from  the  other  profits,  but  was 
mixed  indiscriminately  with  them,  and 
was  attached  to  and  constituted  a  part  of 
each  share  of  the  stock  until  the  dividend 
of  the  11th  of  May,  1857.  The  case  in 
this  court  of  the  United  Society  v.  Eagle 
Bank,  7  Conn.  456,  is  against  the  views  of 
the  petitioner.  There  the  court  held  that 
the  society  by  its  subscription  became  a 
part  of  the  corporation  and  held  its  shares 
like  the  other  stockholders,  and  that  its 
inability  to  transfer  its  stock,  and  its  privi- 
lege to  withdraw  at  par,  made  no  differ- 
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which  the  corporation  was  created,  it  has  been  set  apart  as  a  fund 
out  of  which  debts  are  to  be  paid ;  in  which  case  such  fund  cannot 
be  withdrawn  and  appropriated  to  the  use  of  the  owners  of  stock.^ 

The  capital  of  a  corporation  is  generally  fixed  in  the  charter,  or 
in  the  articles  of  association  when  the  company  is  formed  under  the 
general  law,  and  includes  only  the  amount  to  be  raised  by  subscrip- 
tion ;  ^  and,  unless  authority  is  given  in  the  charter  or  the  general 
statute  to  do  so,  it  can  neither  be  increased  nor  diminished  without 
the  consent  of  the  legislature.^  But  in  most  railway  charters  au- 
thority is  given  to  increase  the  capital  stock ;  or  if  the  charter  does 
not  contain  such  a  provision,  it  is  given  by  general  law.  Strictly 
speaking,  the  capital  of  a  corporation  is  the  sum  which  the  legis- 
lature has  permitted  the  corporation  to  invest,  primarily,  in  its  busi- 
ness, or  which  the  corporation  has  itself  decided  so  to  invest.  This 
gross  sum  is  divided  into  shares  of  an  equal  amount  and  value ;  and 
the  interest  which  the  holder  of  these  shares  acquires  in  the  prop- 
erty of  the  corporation,  is  measured  thereby.* 


ence  in  its  character  as  a  stockholder. 
Indeed  these  qualifications  pre-suppose 
that  these  corporate  bodies  are  stockhold- 
ers ;  for  why  else  does  the  charter  provide 
that  they  shall  not  transfer  their  stock, 
and  may  on  notice  withdraw  it  at  par." 

1  Curran  v.  Arkansas,  15  How.  (IT.  S.) 
304 ;  "Wood  v.  Dummer,  3  Mas.  (U.  S.) 
308;  Randi).  Hubhell,  lis  Mass.  461. 

2  St.  Louis,  &o.  E.  E.  Co.  v.  Loftin,  30 
Ark.  693  ;  The  State  v.  Morristown  Fire 
Association,  23  !N'.  J.  L.  195.  The  amount 
of  shares  subscribed,  and  not  the  sum  ac- 
tually paid  in,  constitutes  the  capital  of  a 
corporation.  Hightoweri;.  Thornton,  8Ga. 
486;  State  Bank  v.  Milwaukee,  18  Wis.  281. 

'  In  re  Ebbse  Vale  Steel,  &o.  Co., 
L.  R.  4  Ch.  D.  827. 

*  In  Connecticut  {New  Haven  v.  City 
Bank,  3X  Conn.  106)  it  is  held  that  the 
capital  of  a  bank  embraces  all  its  prop- 
erty, real  or  personal.  In  that  case  by  the 
terms  of  the  charter  the  capital  stock  was 
to  consist  of  five  thousand  shares  of  one 
hundred  dollars  each.  There  was  also  « 
provision  in  its  charter,  that  the  corpora- 
tion, as  soon  as  it  was  organized,  should 
subscribe  one  hundred  thousand  dollars, 
being  one  thousand  shares  to  the  capital 
stock  of  the  Hampshire  and  Hampden 
Canal  Co.,  and  in  consideration  of  such 


subscription,  which  was  duly  made,  that 
the  capital  stock  of  such  bank  should  be 
exempt  from  taxation  until  the  tolls  col- 
lected by  such  canal  company  should  be 
suflicient  to  pay  a  dividend  of  six  per  cent 
per  annum,  after  which  the  stock  of  said 
bank  should  be  liable  to  taxation  the 
same  as  other  bank  stock.  The  canal 
company  did  not  collect  tolls  to  enable  it 
to  pay  such  a  dividend,  but  the  legisla- 
ture subsequently  passed  a  law  providing 
that  "  the  real  estate  belonging  to  any 
bank,  over  and  above  what  may  be  re- 
quired and  used  by  such  bank  for  the 
transaction  of  its  appropriate  businessj 
shall  be  liable  to  be  assessed  and  set  in 
the  list  of  such  corporation  in  the  town 
where  such  real  estate  is  situated,  and 
shall  be  liable  to  taxation  to  the  same 
extent  as  if  owned  by  individuals."  The 
defendant  bank,  out  of  its  capital  stock, 
purchased  a  lot,  and  erected  a.  building 
for  its  banking  purposes,  at  a  cost  of 
$28,000  ;  and  a  portion  of  this  building 
which  was  not  needed  or  used  for  its 
banking  purposes,  was  rented  to  other 
parties  for  other  uses  and  purposes.  The 
value  of  such  portion  of  the  building  was 
assessed  at  $6,000,  and  upon  this  sum  a 
tax  was  assessed  against  the  bank  of  the 
plaintiff.    The  defendant  resisted  the  tax 
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For  instance,  if  the  capital  is  divided  into  shares  of  the  nominal 
value  of  one  hundred  dollars,  the  interest  of  the  holder  of  a  single 

interests  in  it  all  always  continuing  in 
the  same  proportion  as  in  the  aggregate 
capital    originally    advanced.      So   that, 
whether  in  the  form  of  money,  hills  of 
exchange,  or  any  other  property  in  pos- 
session or  in  action  into  which  the  money 
originally  contributed  has  been  changed 
or  which  it  has  produced,  all  is,  as  the 
original    contribution    was,     the    capital 
stock  of  the  bank,   held  as  the  original 
contribution  was,  for  the  exclusive  benefit 
of  the  original  contributors  and  those  who 
represent  them.     The  original  contribu- 
tors and  those  who  represent  them  are  the 
stockholders.     Each  one  of  them  holds  an 
undivided  portion  of  the  entire  stock,  and 
together  they  hold  all  the  stock  of  the 
corporation.     The  stock  certificate  which 
each  of  them  holds  is  the  muniment  of 
his  title,  specifying  his  proportion  of  in- 
terest in  all  the  property  of  the  corpora- 
tion, and  all  these  stock  certificates  to- 
gether represent  the  entire    property  of 
the  bank,  in  whatever  form  it  may  exist. 
By  the  terms  of  the  charter  the  capital 
stock  of  the  bank  was  to  consist  of  five 
thousand  shares,  of  one  hundred  dollars 
each.     Had  that  amount  been  subscribed 
and  at  once  paid  in,  the  money  so  accu- 
mulated would  have  been  the  capital  stock 
of  the  bank,  and  as  such  exempted  from 
taxation.     And  when  one  hundred  thou- 
sand dollars  of  the  money  thus  accumulated 
had  been  paid  out  by  the  bank  on  its  sub- 
scription for  stock  of  the  Hampshire  and 
Hampden  Canal  Corporation,  that  canal 
stock  took  the  place  of  the  money  paid  for 
it,  and  became  pro  tanto  capital  stock  of 
the  City  Bank,  and  exempt,  as  the  money 
was,  from  taxation.     And  so,  when  after- 
wards,  for  debts    previously  contracted, 
houses,  lands,  or  goods  were  necessarily 
taken  in  payment,  such  houses,  lands  or 
goods  became,  in  lieu  of  the  money  for 
which  they  were  received,   part   of   the 
capital  stock,  and  entitled  to  the  same 
exemption.     Otherwise  the   canal  stock 
thus  purchased,   and  the  houses,  lands, 
and  goods  thus  acquired,  might  be  taxed, 
and  thus  the  promised  exemption,  pur- 
chased by  the  shareholders,  and  assured 
to  them  by  the  charter,  would  be  rendered 


upon  the  ground  that  its  assessment  was 
virtually  an  assessment  upon   its  capital 
stock,   and  therefore  a  violation  of  the 
contract  between  it  and  the  State;  and 
the    court  sustained  this   view,  holding 
that  the  capital  stock  of  a  bank  embraces 
all  its  property,   real   or  personal.      In 
passing  upon  the  question,  SANroED,  J., 
said:  "The  absolute  inviolability  of  the 
contract  between  the  sovereign  powers  of 
the  State  and  the  City  Bank,  by  which 
the  former  undertook  that  the  'capital 
stock  '  of  the  latter  should  be  and  forever 
remain  free  from  taxation  (until  the  hap- 
pening of  an  event  not  yet  arrived)  is  con- 
ceded.    The  only  question  between   the 
parties  is,    what   is  'the  capital  stock' 
thus  exempted  ?    The  object  for  which  a 
banking  company  is  incorporated  is  well 
understood  and  needs  no  elucidation  or 
remark.     But  in  the  solution  of  the  ques- 
tion now  submitted  to  us  we  may  derive 
some   assistance  from   the   consideration 
that,  although  created  for  the  purposes  of 
trade,  the  corporation  had  originally  noth- 
ing to  trade  in.     All  its  property,  its  capi- 
tal,  its  stock,  was   contributed  by  indi- 
vidual   subscribers     from     their   private 
funds,  and  was  by  them  intrusted  to  its 
keeping  and    its   management  for   their 
benefit,  taking  from  it  no  tangible  prop- 
erty in  return,  nothing  but  the  evidence 
of  their  contributions  and  their    conse- 
quent interest  in  the  common  fund  or 
capital    stock  thus  contributed.     Origi- 
nally then,    'the    capital   stock   of    the 
bank '  was  all  the  property  of  every  kind, 
everything  which  the  bcmk  possessed.     And 
this  'capital  stock,'  all  of  it,  in  reality 
belonged  to  the  contributors,  it  being  in- 
trusted to  the  bank  to  be  used  and  traded 
with  for  their  exclusive  benefit ;  and  thus 
the  bank  became  the  agent  of  the  contrib- 
utors, so  that  the  transmutation  of  the 
money  originally  advanced  by  the  sub- 
scribers,  into  property  of   other   kinds, 
though  it  altered  the  form  of  the  invest- 
ment, left  its  beneficial  ownership  unaf- 
fected ;    and    every   new    acquisition    of 
property,  by  exchange  or  otherwise,  was 
an  acquisition  for  the  original  subscribers 
or  their  representatives,  their  respective 
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share,  in  the  entii-e  property  of  the  corporation,  is  as  one  hundred 
dollars  is  to  the  whole  amount  of  the  capital;  and  its  real  value  is 


worthless  and  delusive.  We  see  no  rea- 
son for  a  distinction  in  this  respect  be- 
tween real  estate  so  taken  by  the  bank  in 
payment  of  a  debt,  and  the  real  estate 
which  is  the  subject  of  this  controversy. 
The  right  to  erect  a  building,  suitable 
and  proper  for  the  transaction  in  it  of  the 
business  authorized  by  the  legislature,  is 
undeniable.  The  grant  of  a  right  carries 
with  it  as  an  incident  the  grant  of  suit- 
able and  proper  means  to  enable  the 
grantee  to  exercise  that  right  and  to  reap 
and  enjoy  its  fruits.  And  the  case 
states  that  the  building  erected  by  the 
City  Bank  was  a  suitable  and  proper  one 
for  a  banking  house  in  that  locality.  It 
became  as  legitimately  the  property  of 
the  bank,  legally  acquired  and  held  under 
the  charter,  as  the  houses  and  lands  taken 
in  payment  of  debts  previously  contracted. 
The  entire  cost  of  the  building  was  paid, 
and  properly  paid,  out  of  'the  capital 
stock '  existing  in  the  form  of  money, 
and  thus  the  building  became  what  the 
money  paid  for  it  was,  capital  stock  in  its 
stead.  In  putting  on  the  second  story  of 
the  building  the  directors  may  have  made 
an  unprofitable,  or  otherwise  ill-advised 
investment  of  the  stock  ;  but  of  such  in- 
vestment, unless  it  was  illegal,  none  but 
the  stockholders  can  complain.  And  if 
the  bank  has  violated  its  charter  by  in- 
vesting a  part  of  its  capital  in  a  way  pro- 
hibited, it  may  be  liable  to  the  forfeiture 
of  its  franchises,  but  this  is  not  the  time 
or  the  place  for  the  infliction  of  such  a 
penalty.  But  the  primary  object  of  the 
bank  in  erecting  the  building  was  the  ac- 
commodation of  the  proper  business  of  the 
bank,  and  the  temporary  renting  of  the 
room  was  but  an  incident  to  the  owner- 
ship, neither  affecting  the  title  to  the  prop- 
.  erty  nor  the  right  to  hold  it  free  from 
taxation.  We  are  satisfied  that  the  prop- 
erty in  question  is  to  be  regarded  as  part 
of  the  capital  stock  of  the  corporation, 
and  therefore  exempted  from  taxation  by 
the  express  provisions  of  the  charter. 
We  cannot,  in  the  absence  of  explicit 
declarations  to  that  effect,  impute  to  the 
legislature  an  intention  to  provide  merely 
that  the  shareholders  should  be  indivi- 


dually exempt  from  taxation  on  account 
of  their  respective  interests  in  the  prop- 
erty of  the  bank,  while  it  retained  the 
power  and  right  to  assess  and  tax  all  or 
any  portion  of  that  property  against  the 
•bank  itself.  Such  reservation  of  right 
would  render  the  promised  exemption  a 
worthless  figment.  But  it  is  said  there  is 
an  obvious  distinction  between  the  real 
property  of  a  corporation  and  the  shares 
of  capital  stock  in  the  hands  of  its  stock- 
holders, and  we  may  add  that  there  is  the 
same  difference  between  the  personal  prop- 
erty of  the  corporation  and  its  stock  in 
the  hands  of  the  stockholders ;  but  this 
consideration  goes  but  a  very  little  way,  if 
at  all,  toward  the  solution  of  the  question 
now  before  us.  That  question  is,  whether 
the  promised  exemption,  which  confes- 
sedly covers  the  intangible  ideal  rights 
called  shares  in  the  hands  of  the  stock- 
holders, covers  also  the  property,  real  and 
personal,  in  which  the  whole  value  of 
those  shares  consists  ;  whether  it  is  possi- 
ble to  impose  a  tax  upon  the  latter, 
without  having  the  entire  burden  of  the 
imposition  fall  upon  the  former  ;  and  if 
it  is  not,  whether  the  construction  con- 
tended for  by  the  town  can  be  the  true 
construction  of  the  grant.  And  for  the 
purposes  of  this  question,  we  can  see 
no  difference  between  the  real  and  per- 
sonal property  held  by  the  corpora- 
tion. The  shares  of  the  capital  stock 
cover  and  include  them  both.  In  regard 
to  corporations  whose  stock  is  not  by  the 
terms  of  their  charters  exempt  from  taxa- 
tion, the  statute  is  imperative,  that  all 
real  estate  belonging  to  any  bank  or  in- 
surance company,  or  other  private  cor- 
poration, over  and  above  what  may  be 
required  and  used  hy  such  bank,  &o.,  for 
the  transaction  of  its  appropriate  business, 
shall  be  liable  to  be  assessed  and  set  in  the 
list  of  such  corporation  in  the  town  where 
such  real  estate  is  situated,  and  shall  be 
taxed  to  the  same  extent  as  if  owned  by 
an  individual.  But  that  statute  in  no 
manner  affects  corporations  whose  stock 
or  property  is  by  their  charters  exempted 
from  taxation.  An  examination  of  the 
oases  to  which  our  attention  was  invited 
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measured,  not  necessarily  by  the  capital  of  the  corporation,  but  by 
the  actual  value  of  the  property  owned  by  the  corporation.^  That 
is,  while  the  nominal  value  of  a  share  of  the  stock  of  a  corporation 
is  one  hundred  dollars,  its  actual  value  is  either  more  or  less  than 
that  sum,  according  to  the  actual  value  of  the  property  of  the  corpo- 
ration, after  deducting  its  debts.  Consequently,  while  the  capital 
of  a  corporation  may  be  expressly  fixed  at  a  certain  sum  by  the  leg- 
islature, so  that  it  can  neither  be  increased  nor  diminished  by  the 
corporation  without  the  consent  of  the  legislature,  yet  the  actual 
value  of  the  property  employed  in  the  prosecution  of  its  business 
may  lawfully  (in  the  absence  of  any  express  provision  to  the  con- 
trary) be  largely  in  excess  thereof;  and  the  sum  in  excess  of  the 
capital,  after  the  liquidation  of  its  indebtedness,  is  treated  as  "  sur- 
plus "  capital,  and  proportionately  increases  the  value  of  each  share 
of  the  stock.  In  a  New  York  case  ^  it  was  held  that  a  limit  im- 
posed upon  the  capital  stock  of  a  corporation  does  not  operate  as  a 
limitation  upon  the  amount  of  property  which  it  may  own,  either 
real  or  personal,  or  of  the  amount  of  its  liabilities  or  outstanding 
obligations.  Such  a  limit  is  rather  regarded  as  the  sum  upon  which, 
calls  may  be  made  upon  subscribers,  and  upon  which  dividends  are 
to  be  paid  to  the  stockholders.  Accordingly  it  was  held  that  where 
the  capital  of  a  corporation  w^as  limited  to  one  million  of  dollars,  the 
company  was  not  thereby  restricted  from  expending  two  millions  of 
dollars  in  their  business,  and  from  incurring  debts  on  bond  and 
mortgage  for  such  excess.  Strictly,  for  most  purposes,  especially 
for  the  purposes  of  taxation,  the  capital  of  a  railroad  corporation  is 
the  sum  subscribed  by  stockholders,  or  which  is  to  be  so  subscribed, 
and  does  not  include  the  lands  granted  to  it,  either  by  a  State  or  by 
Congress.' 

by  the  counsel  for  the  town,  has  failed  to         •  .Tones  v.  Terre  Hante,  &c.  E.  B.  Co., 

convince  us  of  the  incorrectness  of  the  57  N.  Y.  196. 

views  above  expressed.       In  no  one  of         *  Barry  v.  Merchants'  Exchange  Co., 

those  cases  has  the  precise  question  before  1  Sandf.  (N.  Y.)  280. 
us  been  decided,  and  in  all  of  them  the         ^  St.  Louis,  &c.  K.  B.  Co.  v.  Loftin, 

decisions  seem  to  have  been  governed  by  30  Ark.    693  ;   Hightower  v.   Thornton, 

some  peculiar  local  statute  and  by  consid-  8  Ga.  486  ;  State  v.  Morristown  Fire  As- 

erations  which  we  think  inapplicable  in  snciation,  23  N.  Y.  L.  195.    The  accum- 

the  case  before  us."    But  in  State  v.  Mor-  ulated    profits    which   have    never   been 

ristown  Fire  Association,   23  N.  Y.  L.  divided  are  not  a  part  of  its  capital  stock 

195  ;  State  Bank  v.  Milwaukee,  18  Wis.  for  the  purposes  of  taxation,  or  of  exemp- 

281,  a  diflferent  view  was  adopted,  and  tion  from  taxation.     State  Bank  v.  Mil- 

neither  the  property  nor  accrued  profits  wankee,  18  Wis.  281. 
were  regarded  as  a  part  of  the  capital  stock. 
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Sec.  16.  Commissioners  to  take  Subscriptions :  Powers  of.  —  It 
is  often  the  case,  especially  where  special  charters  are  granted  for 
the  construction  of  a  railroad,  and  the  formation  of  a  corporation 
for  that  purpose,  that  commissioners  are  appointed  to  open  books 
and  take  subscriptions  to  the  stock ;  and  in  such  cases,  the  act  of 
incorporation  does  not  become  operative  until  the  subscribers  to  the 
stock  are  determined,  and  the  commissioners  have  distributed  it  and 
decided  who  are  to  hold  it.^  The  securing  of  the  subscriptions  is  a 
ministerial  act,  and  may  be  performed  by  an  agent,  but  the  distrihu- 
tion  of  the  stock  is  a  judicial  act,  and  requires  the  commissioners  to 
act  in  person ;  and  the  presence  of  the  whole  board  is  necessary, 
although  the  act  of  a  majority  is  binding.' 

The  commissioners  in  receiving  subscriptions  do  hot  act  in  the 
capacity  of  agents  or  trustees  for  the  subscribers,  but  rather  in  that 
of  public  officers ;  and  if  they  omit  to  open  the  books  for  receiving 
subscriptions,  or  to  apportion  the  stock  according  to  the  require- 
ments of  the  statute,  they  may  be  compelled  to  perforni  these  duties 
by  mandamiis.  If  in  the  distribution  of  the  stock  it  is  assigned  to 
any  one  not  entitled  to  hold  it,  the  apportionment  is  not  void,  but 
such  subscriber  will  in  equity  be  riegarded  as  holding  it  in  trust  for 
all  the  subscribers  or  for  the  party  entitled ;  and  a  party  who  cMmS 
to  have  been  injured  by  a  wrong  distribution  of  stock,  and  who  seeks 
redress,  should  file  his  biR  in  behalf  of  himself  and  of  all  others  in- 
terested in  the  distribution,  and  should  make  all  those  to  whom 
stock  has  been  distributed  defendants,  so  that  the  court  can  have  all 
parties  interested  before  them.  The  commissioners  do  not  represent 
those  parties  to  whom  the  stock  has  been  distributed  by  them.  The 
bill  should  also  contain  a  prayer  for  a  preliminary  injunction,  if  that 
is  desired.  The  complainant,  by  receiving  his  money  deposited  in 
payment  of  the  first  instalment,  relinquishes  all  right  to  interfere  in 
this  mode. 

If  the  commissioners  have  a  discretion  to  distribute  the  stock  as 
they  deem  most  for  the  interests  of  the  corporation,  they  are  not 
obliged  to  give  a  portion  to  each  subscriber.  Thus,  where  a  distribu- 
tion is  required  to  be  made  among  all  the  subscribers,  and  no  discre- 
tion is  vested  in  the  commissioners,  it  must  be  maide  among  them 
all  in  proportion  to  their  subscriptions.     But  if  the  person  making 

1  Walker  v.  Devereux,   4  Paige    Ch.  White,  41  Me.  612,  where  a  majority  of 

(N.  Y.)  239.  the  commissioners  is  held  to  be  a  compe- 

'  Crocker  v.  Crane,  21  Wend.  (N.  Y.)  tent  quorum. 
217.     But  see  Penobscot,  &c.  K.  R.  Co.  v. 
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the  distribution  has  an  arbitrary  discretion  in  selecting  the  persons 
to  whom  the  distribution  shall  be  made,  he  may  distribute  it  all  to 
one  or  more,  as  he  sees  fit;  and  no  court  has  any  power  to  revise  the 
exercise  of  such  discretion,  provided  it  is  done  in  good  faith.  And, 
if  there  is  nothing  in  the  charter  to  the  contrary,  the  commissioners 
may  become  subscribers  and  apportion  shares  to  themselves.  In 
cases  where  commissioners  have  such  a  discretion  in  the  distribution 
of  the  stock,  it  is  a  fraud  upon  them  and  upon  the  law  for  persons 
to  subscribe  for  stock  in  their  own  names,  under  a  secret  agreement 
to  hold  it  in  trust  for  others  if  stock  should  be  apportioned  to  such 
subscribers,  —  this  being  done  with  the  purpose  of  securing  stock  to 
such  persons  as  the  commissioners  would  not  allow  to  h'old  it.  Such 
a  trust,  being  illegal,  is  void,  and  the  subscriber  acquires  an  absolute 
title  to  the  stock  assigned  him  as  against  the  person  for  whose  bene- 
fit he  subscribed  for  it,  and  it  is  only  by  a  bUl  brought  against 
him  directly  that  he  can  be  compelled,  if  at  all,  to  surrender  the 
shares  to  the  bond  fide  subscribers.^  Where  the  statute  makes  it 
the  duty  of  the  commissioners  to  require  the  payment  "  in  cash  "  of 
a  certain  per  cent  of  the  subscription,  they  have  no  authority  to 
take  "  checks  "  or  "  notes  "  for  the  amount,^  and  if  they  do  so,  and 
the  payment  of  such  advance  is  a  condition  precedent,  their  acts 
invalidate  the  organization  of  the  corporation. 

The  commissioners  have  no  powers  beyond  those  given  them  by 
statute;  consequently  it  would  seem  that  they  have  no  authority  to 
take  conditional  subscriptions,  or  in  any  event  to  make  any  repre- 
sentations or  assurances  as  to  the  purposes  of  the  corporation  upon 
which  a  subscriber  has  a  right  to  rely  in  making  his  subscription.^ 

Sec.  17.  Subscriptions  to,  by  individuals :  Consideration  of  Status 
of  Subscribers.  — The  contract  of  a  subscriber  for  the  stock  of  a  rail- 
road or  other  proposed  corporation  is  subject  to  the  same  rules  and 
principles  as  apply  to  other  contracts,  so  far  as  relates  to  a  consider- 
ation. The  consideration  for  such  a  subscription  may  be  said  to  be 
the  agreement  by  the  corporation  to  give  him,  for  the  money  or  other 
property  subscribed,  the  shares  stipulated  for  in  the  particular  cor- 
poration, of  the  nominal  value  agreed  for,  and  to  carry  out  the 

1  Walker  v.  Devereux,  ante.  by    commissioners    upon    condition,    see 

*  Crocker  v.  Crane,  a/nte.  Eransville,  &c.  E.  R.  Co.  v.  Shearer,  10 

»  Bedford   E.   E.   Co.   ■».    Bowser,   48  Ind.  24i ;  Jewett  v.  Lawrenceburgh,  &c. 

Penn.  St.  29;  Pittsburgh,  &c.  E.  B.  Co.  v.  E.  E.  Co.,  id.  539  ;  Martin  v.  Pensacola, 

Biggar,  34  id.  455  ;  Babbington  v.  Pitts-  &c.  E.  E.  Co.,  8  Fla.  370  ;  New  Albany 

burgh,  ice.  B.  E.  Co.,  34  id.  358.    But  E.  E.  Co.  v.  McConnick,  10  Ind.  499. 
holding  that  subscriptions  may  be  received 
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enterprise  so  that  it  shall  be  substantially  the  same  as  that  described 
in  the  subscription  paper  and  documents  referred  to  therein.  The 
obligation  to  give  the  shares  when  the  subscription  is  accepted,  is 
concurrent  with,  and  a  consideration  for,  the  subscriber's  obligation 
to  pay  for  them  the  sum  subscribed.^  The  right  and  advantages 
of  membership  in  a  corporation  are  of  themselves  a  sufficient  con- 
sideration for  a  subscription  to  its  stock.^  No  particular  form  is 
necessary,  as,  whatever  may  be  the  form  or  language  of  subscription, 
every  person  who,  in  any  manner,  becomes  a  subscriber  for,  or  en- 
gages to  take  any  portion  of  the  stock,  thereby  impliedly  assumes  to 
pay  for  the  same  according  to  the  conditions  of  the  subscription 
paper  and  of  .the  charter;'  and  an  express  promise  to  pay  is  not 
necessary.  If  the  subscription  itself  does  not  specifically  embrace 
the  terms  of  the  contract,  a  contract  to  take  and  pay  for  the  stock 
is  implied  from  the  subscription.* 

John.  (N.  Y.)  237;  Pickeiing  v.  Temple- 
ton,  2  Mo.  App.  424  ;  Northern,  &c.  R.  R. 
Co.  V.  Miller,  10  Barh.  (N.  Y.)  266  ;  Berne 
V.  Cahawba,  &c.  R.  R.  Co.,  3  Ala.  666  ; 
Brigbam  v.  Mead,  10  Allen  (Mass.  J,  245  ; 
Spear  v.  Crawford,  14  Wend.  (N.  Y.)  20. 

*  Fry  V.  Lexington  &  Big  Sandy  R.  R. 
Co.,  2  Met.  (Ky.)  214.  But  in  Salem  MiU 
Dam  Co.  v.  Ropes,  6  Pick.  (Mass. )  25,  it 
is  held  that  a  mere  subscription  for  stock 
creates  no  promise,  and  gives  no  security 
to  the  corporation  beyond  the  value  of  the 
stock;  but  a  promise  superadded  gives  a 
right  of  action,  where  there  are  parties  in 
being  to  give  and  take  the  promise.  This 
distinction  is  reasonable ;  for  as  the  ob- 
jects for  which  such  corporations  are  ap- 
plied for  and  granted  are  generally  experi- 
mental, and  as  expenses  must  be  incurred 
in  trying  the  experiment,  it  is  right  and 
just  that  those  who  embark  in  the  same 
cause  should  be  holden  to  each  other  for  a 
fair  apportionment  of  the  expenses ;  and  it 
is  not  unjust,  if  a  majority  of  those  who 
associate  should  determine  to  complete  the 
object,  that  those  in  whose  promises  they 
confide  to  bear  their  proportion  of  the  ex- 
pense, should  be  compelled  to  pay.  But 
all  such  promises  are  in  their  nature  con- 
ditional, and  depend  upon  the  terms  on 
which  they  are  made,  with  reference  to  the 
capacity,  duties,  and  powers  of  the  other 
party  to  the  contract,  the  corporation ; 
who  cannot  extend  the  efiect  of  the  prom- 


1  Parker  v.  Northern,  &c.  R.  R.  Co., 
33  Mich.  23  ;  Mahan  v.  Wood,  44  Cal. 
462.  The  rights  of  the  parties  are  concur- 
rent and  dependent.  St.  Paul,  &c.  R.  R. 
Co.  V.  Robbius,  23  Minn.  489. 

2  Lake  Ontario  R.  R.  Co.  v.  Mason,  16 
N.  Y.  451  ;  Selma,  &e.  R.  R.  Co.  v.  Tip- 
ton, 5  Ala.  687 ;  Buffalo,  &c.  R.  R.  Co.  v. 
Dudley,  14  N.  Y.  336;  Kennebec,  &c. 
R.  R.  Co.  V.  Jarvis,  34  Me.  366  ;  Thigpen 
t>.  Mississippi  Central  R.  R.  Co.,  32  Miss. 
348 ;  Birmingham,  &c.  E.  E.  Co.  v.  White, 

1  Q.  B.  282 ;  East  Tennessee,  &c.  R.  E.  Co. 
II.  Gammon,  5  Sneed  (Tenn.),  567  ;  Hart- 
ford fc  New  Haven  E.  E.  Co.  v.  Kennedy, 
12  Conn.  499  ;  Danbury,  &c.  R.  R.  Co.  v. 
Wihon,  22  Conn.  435. 

•  Ogdensburg,  &c.  R.  E.  Co.  v.  Frost, 
21  Barb.  (N.  Y.)  541 ;  Buckfield  Branch 
E.  R.  Co.  V.  Irish,  39  Me.  44 ;  Danbury 
&  Norwalk  R.  R.  Co.  v.  Wilson,  22  Conn. 
435;  Small  v.  Herkimer  Manufacturing  Co., 

2  N.  Y.  330 ;  Kennebec,  &c.  R.  R.  Co.  v. 
Palmer,  34  Me.  364 ;  Hartford,  &c.  R.  R. 
Co.  V.  Kennedy,  12  Conn.  499  ;  Hartford, 
&c.  R.  R.  Co.  V.  Croswell,  5  Hill  (N.  Y.), 
383;  Sagory  v.  Dubois,  3  Sandf.  Ch. 
(N.  Y.)  466;  Connecticut  &  Passumpsie 
Eiver  R.  E.  Co.  v.  Bailey,  24  Vt.  465  ; 
Lake  Ontario,  &c.  R.  R.  Co.  v.  Mason,  16 
N.  Y.  451 ;  Rensselaer,  &c.  E.  E.  Co.  v. 
Barton,  16  N.  Y.  457  ;  Seymour  v.  Stur- 
gess,  26  id.  134 ;  Burr  v.  Wilcox,  22  id. 
551 ;  Dutchess  Cotton  Co.  v.  Davis,  14 
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It  is  only  necessary,  in  the  absence  of  any  statutory  requirement, 
that  the  subscription  should  embody  a  complete  contract  on  loth 
$ides ;  ^  and,  as  is  shown  by  the  cases  cited  in  the  last  note,  if  it  fails 
to  do  this  the  subscription  is  not  binding.  But  a  contract  may  be 
made  out  in  form  from  detached  memoranda  made  by  a  person  au- 
thorized to  act  for  the  subscribers  in  that  respect,^  and  mere  formal 
defects  will  not  iavalidate  it ;  as,  if  the  subscription  to  a  railroad 
does  not  correctly  describe  the  termini  of  the  road  as  brnlt.^ 

Sec.  18.  How  may  be  made.  —  In  order  to  constitute  a  valid  and 
binding  subscription  for  stock,  the  contract  must  be  in  writing,  as 
there  can  be  no  such  thing  as  a  mbscrvption  by  parol.*  But,  even 
.though  the  charter  or  statute  provides  that  books  for  subscriptioa 
shall  be  opened,  the  use  of  subscription  papers  instead  of  books  does 
not  invalidate  the  subscription ;  ^  and  a  subscription  for  stock,  made 
in  a  small  blank-book,  before  the  stock-book  for  subscriptions  was 
opened,  and  which  was  never  entered  in  or  regularly  transferred  to 
the  stock-book,  was  held  to  be  valid  and  binding.®  If  a  subscript 
tion  is  in  other  respects  unexceptionable,  the  fact  that  it  was  not 
made  in  a  book  opened  by  the  company  for  that  purpose,  does  not 
affect  its  validity  if  it  is  accepted  and  acted  upon  by  the  company 
as  a  subscription;''  and  no  notice  of  its  acceptance  as  such  is  neces- 

ise  beyond  the  original  meaning  and  extent         *  Pittsburgh  &  Steubenville  K.  B.  Co.  v. 

of  it,  any  more  than  the  other  party  can  Gaz^am,  32  Fenn.  St.  340. 
limitit,     Odd  Fellows  Hall  Co.  v.  Glazier,  *  Hamilton,   &c.   Plank  Boad  Co.   v. 

5  Hair.  (Del.)  172 ;  Kpnnebec  &  Portland  Kice,  7  Barb.  (N.  Y.)  157 ;  Brownlee  v. 

E.  E,  Co.  V.  Kendall,  31  Me.  470.     But  if  Ohio,  &c.   E.  E.  Co.,  18  Ind.  68;  Ash- 

a  member  of  a  turnpike  corporation  ex-  tabula,  &c.  B.  E.  Co.  v.  Smith,  15  Ohio 

pressly  promise  the  corporation  to  pay  his  St.  328. 

proportion  of  the  legal  assessments,  such         ^  Brownlee  v.  Ohio  B,  B.  Co.,  a/rUe. 
promise  is  good  in  law,  and  an  action  may         ^  Ashtabula,  &c.  B.  B.  Co.  v.  Smith, 

be  maintained  for  the  breach  of  it,  not-  15  Ohio  St.  328.     A  subscription  may  be 

withstanding  the  general  remedy  of  for-  made  by  letter   (Household  Ins.   Co.  v. 

feiture  provided  by  statute.     Worcester  Grant,  L.  B.  4  Exchq.  D.  216),  or  indeed 

Turnpike  Corporation  v.  Willard,  5  Mass.  may  be  made  out  in  the  same  manner  as 

90.  other  ordinary  contracts,  as,  by  letters, 

1  Eeed  v.  Bichmond  Street  B.  B.  Co.,  telegrams,  or  other  documents,  which  lead 

50  Ind.   342 ;  Bucher  v.  Dillsburg,  &c,  up  to  and  make  a  mutually  binding  con- 

E.  B.  Co.,  76  Penn.  St.  396  j  Dutchess,  tract.    But,  if  the  statute  provides  the 

&c.  E.  E.  Co.  «.  Mabbett,  68  N.  Y.  397 ;  manner  in  which  subscriptions  must  be 

Belfast,  &c.  E.  B.  Co.  v.  Moore,  60  Me.  made,  it  must  be  substantially  complied 

561.  with.      Monterey,    &c.    B.    B.    Co.    v. 

t  Iowa,  &c.  E.  E.  Co.  «.  Perkins,  28  Hildreth,    53    Cal.    123  ;    Charlotte,   &c. 

Iowa,  281.  E-  B.  Co.  v.  Blakely,  3  Strobh.  (S.  C.) 

^  Cayuga  Lake  B.  B.  Co.  v,  Eyle,  64  245.    The  rule,  when  a  contract  is  sought 

N.  Y.   185 ;  Boston,  &c.  B.  B.   Co.  v.  to  be  made  by  letter,  is  that  where  an 

Wellington,  113  Mass.  1%  p£fer  is  so  mode  by  one  party,  and  accepted 
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saxy,^  unless  the  charter  or  statute  so  require,  in  which  case  such  notice 
as  the  statute  requires  must  be  given ;  ^  and  if  neither  the  kind  nor 
length  of  notice  is  stated,  reasonable  personal  notice  must  generally 
be  given ;  ^  although  in  the  case  last  cited  it  was  held  that  this  rule 
does  not  apply  to  a  defaulting  subscriber  to  the  stock  of  a  railroad 
company,  when  such  personal  notice  is  not  required  by  the  charter 
or  the  terms  of  the  subscription. 

But  this  doctrine  must  be  taken  subject  to  the  qualification  that, 
if  the  charter  or  general  law  not  only  provides  that  books  shall  be 
opened,  but  that  commissioners  shall  be  appointed  to  open  books 
and  receive  subscriptions  to  the  stock,  a  subscription  otherwise 
made,  and  not  accepted  by  the  commissioners,  is  not  valid.  Thus, 
in  a  Michigan  case  *  under  the  general  railroad  law,  a  railroad  com- 
pany was  organized  with  articles  of  association  which  fixed  the 
amount  of  capital  stock,  and  named  five  commissioners  to  open  sub- 
scriptions to  the  stock.  The  commissioners,  however,  never  opened 
such  books,  but  subscriptions  were  obtained  by  an  agent  for  the 
company  upon  subscription  papers,  and  the  plaintiff  in  error  sub- 
scribed a  certain  sum  thereon,  which  he  afterwards  upon  several 
occasions  promised  to  pay.      In  an  action  by  the  company  to 


in  that  or  any  other  mode  by  the  other  Lycoming   Ins.  Co.,    9    Fenn.   St.   839 ; 

party,  ivithin,  a  reasonable  time,  the  con-  Adams  v.   Lindsell,    1  B.   &  Aid.   681 ; 

tract  is  complete;  and  if  the  letter  of  Hutchinson  v.  Blakeman,  3  Met.  (Ky.) 

acceptance  is  deposited  in  the  mail  within  80.   But  see  McCullough  v.  Eagle  Ins.  Co., 

a  reasonable  time,  the  fact  that  it  is  de-  1  Pick.  (Mass.)  278,  and  Kelly,  C.  B., 

layed,  or  even  not  received  at  all  by  the  in  British  Am.  Tel.  Co.  v.  Colson,  L.  B. 

other  party,  will  not  affect  the  validity  of  6  Exehq.  108  contra;  but  the  doctrine  of  the 

the  contract ;  and  this  rule  applies  as  well  Massachusetts  case  is  not  approved,  and 

to  the  sale  of,  or  subscription  for,  shares  in  the  English  rule  is  against  the  views  of 

,  a  corporation  as  to  any  other  contract.  Kellt,  C.  B.     If,  however,  the  sending  of 

Bunlop  V.  Higgins,  1  H.  L.  Cas.   381 ;  the  letter  of  acceptance  is  delayed  by  the 

Gillespie «.  Edmonston,  11  Humph.  (Tenn.)  fault  or  negligence  of  the  acceptor  or  his 

653  ;  Wheat  v.  Cross,  31  Md.  99 ;  Potts  v.  agents,  no  contract  exists.    Maclay  v.  Har- 

Whitehead,  20  N.  Y.  Eq.  55  ;  Washburn  vey,  90  111.  525  ;  Averill  v.  Hedge,  ante  ; 

V.  Fletcher,  42  Wis.  152  ;  Household  Eire  MoTier  v.  Frith,  6  Wend.  (N.  Y.)  103; 

Ins.  Co.  r.  Grant,  41  L.  T.  N.  s.  298 ;  Dun-  Adams  v.  Lindsell,  ante. 

can  V.  Topham,  8  C.  B.  225  ;  Taylor  v.  l  Brownlee  v.  Ohio,  &c.  E.  R.  Co.,  amte. 

Merchants'  Fire  Ins.  Co.,  9  How.  (U.  S.)  *  Eppes  v.  Mississippi,  &c.  E.  E.  Co., 

390 ;  Abbott  v.  Shepherd,  48  N.  H.  14 ;  35  Ala.  33 ;  Cole  v.  Joliet  Opera  House, 

Averill  v.  Hedge,  12  Conn.  436  ;  Harris's  79  111.  96 ;  Mansfield,  &c.  E.  E.  Co.  v. 

Case,  L.  E.  7  Ch.  App.  587 ;  Townsend's  Hall,  26  Ohio  St.  310. 

Case,  L.  E.  13  Eq.  148 ;  Trevor  v.  Wood,  »  Eutland,  &c.  E.  E.  Co.  „.  Thrall,  35 

36  N.  Y.  307 ;  Levy  v.  Cohen,  4  Ga.  1 ;  Vt.  356 ;  Grubbs  v.  Vicksburg,  &c.  E.  E. 

Stockton  V.   Collins,   7  M.   &  W.   515 ;  Co.,  50  Ala.  398. 

Hobb's  Case,  L.   E.  4  Eq.  9  ;  Falls  v.  *  Schurtz  v.  Schoolcraft  &  Three  Elvers 

Gaither,  9  Port.  (Ala.)  614 ;  Hamilton  v.  R.  E.  Co.,  9  Mich.  269. 
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recover  the  subscription,  the  court  held  that  there  could  be  no  recov- 
ery, because  no  persons  but  the  commissioners  named  could  accept 
the  subscriptions ;  and,  as  there  bad  been  no  such  acceptance,  the 
subscriptions  were  not  binding.  So,  where  the  charter  or  statute 
provides  that  subscriptions  shaE  only  be  made  in  a  certain  way, 
subscriptions  made  in  any  other  way  are  not  binding.  Thus,  where 
the  statute  provided  that  subscriptions  to  the  stock  of  a  railway 
company,  could  only  be  made  "  in  the  manner  to  be  provided  in  its 
by-laws ; "  it  was  held  that  a  valid  subscription  to  such  stock  could 
not  be  made  until  the  company  had  defined  by  such  by-laws  the 
mode  in  which  the  subscriptions  should  be  made,  and  that  subscrip- 
tions made  lefon  such  by-laws  were  adopted,  where  nothing  had 
been  done  by  the  subscriber  to  create  an  estoppel,  were  not  bind- 
ing, although  subsequently  such  by-laws  were  made  and  expressly 
adopted  such  subscriptions.^ 

Sec.  19.  Form  of.  —  Although  the  charter  or  the  statute  pre- 
scribes a  form  for  the  making  of  subscriptions,  yet  if  it  is  also 
provided  that  the  company  shall  have  all  the  powers  of  a  corpora- 
tion at  common  law,  a  subscription  following  the  language  of  the 
form,  but  also  containing  additional  stipulations,  not  inconsistent 
with  the  form  prescribed,  and  which  would  have  been  competent 
for  the  parties  to  make  at  common  law,  is  valid.^ 

1  Carlisle  v.  Saginaw,  &c.  R.  K.  Co.,  said  company  set  opposite  onr  respectiye 

27  Mich.  316  ;  10  Am.  By.  Eep.  283.  names,  and  agree  to  pay  therefor  in  such 

*  Fisher  v.  Evansville,  &c.  K.  R.  Co.,  time  and  manner  as  required  by  said 
7  Ind.  467.  In  an  action  by  a  ralli'oad  company."  To  this  the  defendant  sub- 
company  to  recover  from  one  subscribing  scribed  his  name,  designating  ten  as  the 
for  shares  of  its  stock  the  balance  due  for  number  of  shares,  and  one  thousand  dol- 
such  shares,  it  appeared  that  the  plaintiff  lars  as  the  amount  he  would  pay.  This 
was  organized  under  the  general  act  of  book  was  then  in  the  possession  of  one 
1850,  its  articles  of  association  were  filed,  A.,  who  afterward  became  a  director  of 
and  it  became  a  corporation  March  23,  the  company.  The  names  of  the  defend- 
1872.  The  defendant  was  not  one  of  the  ant  and  others  who  subscribed  in  the 
corporators  named  in  those  articles.  A  book  were  entered  in  the  stock-ledger  of 
short  time  before  the  organization  of  the  the  company  as  stockholders,  and  defend- 
corporation,  the  defendant  and  other  per-  ant  and  others  were  notified  to  pay  calls 
sons,  for  the  purpose  of  aiding  and  encour-  of  instalments  on  the  stock.  The  defend- 
aging  the  construction  of  the  contemplated  ant  paid  two  instalments  of  ten  per  cent 
railroad,  subscribed  the  following  instru-  each  upon  his  subscription,  and  took  from 
ment,  contained  in  a  pocket  memorandum-  the  agent  of  the  corporation  a  receipt, 
book:  "We,  the  undersigned,  in  consid-  wherein  it  was  set  forth  that  the  payment 
eration  of  and  for  the  purpose  of  becoming  was  on  his  subscription  to  the  capital 
stockholders  in  the  Buffalo  &  Jamestown  stock  of  the  corporation.  Thereafter  he 
K.  R.  Co.,  do  hereby  subscribe  and  take  refusedtopayfurther  instalments,  and  this 
the  number  of  shares,  of  one  hundred  dol-  action  was  brought.  It  was  held  that  there 
lars  each  share,  of  the  capital  stock  of  was  a  valid  subscription  by  defendant  to 
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Where  neither  the  charter  nor  general  law  provides  the  form  in 
which  subscriptions  shall  be  taken,  any  form  which  shows  the  inten- 
tion of  the  party  to  become  a  stockholder  is  sufficient.  A  subscrip- 
tion in  this  form, "  Phenix  Warehousing  Co.  Daniel  D.  Badger,  250 
shares,"  without  stating  the  par  value  of  the  shares,  has  been  held 
sufficient,  because,  as  the  subscription  is  made  with  reference  to  the 
charter,  reference  thereto  fixes  the  amount,  and  the  terms  of  the. 
contract.^ 


the  stock  of  the  coTporation,  both  at  com- 
mon law  and  under  the  provisions  of  the 
statute.  While  the  suhseription  was  not 
valid  and  binding  before  the  complete  for- 
mation of  the  corporation,  because  there 
was  no  party  with  whom  the  defendant 
could  then  contract,  yet  after  the  corpo- 
ration was  formed  it  accepted  the  sub- 
scription and  recognized  the  defendant  as 
a  stockholder,  and  he  recognized  himself 
as  such,  and  ratified  and  confirmed  his 
subscription  by  payments  thereon.  He 
thus,  within  all  the  authorities,  upon 
general  principles,  became  a  stockholder 
in  the  company,  liable  to  pay  the  full 
amount  of  his  subscription.  Upton  v. 
Tribilcoek,  91  U.  S,  65;  Buffalo  &  N.  Y. 
City  E.  R.  Co.  v.  Dudley,  14  N.  Y.  336. 
And  there  was  a  substantial  compliance 
with  the  statute  in  relation  to  subscrip- 
tions. The  articles  of  association  of  the 
corporation  set  forth  that  it  was  to  buUd 
a  railroad  from  Buffalo  to  the  Pennsylva- 
nia State  line.  The  road  was  built  to  a 
point  twelve  miles  short  of  the  State  line, 
and  was  not  built  further.  It  did  not 
appear  that  the  company  had  taken  any 
action  which  would  disable  it  from  build- 
ing these  twelve  miles.  It  was  held,  that 
these  facts  did  not  relieve  defendant  from 
his  subscription.  After  the  commence- 
ment of  this  suit  a  mortgage  on  the  rail- 
road and  its  franchises  was  foreclosed,  and 
the  property  sold  to  purchasers,  and  it  was 
held  that  this  did  not  furnish  a  defence  to 
this  action.  Buffalo,  &c.  R.  R.  Co.  i>. 
Gifford,  87  N.  Y.  294.  The  case.  Lake 
Ont.  Sh.  E.  Co.  V.  Curtiss,  80  U.  Y. 
219,  was  distinguished. 

1  Phenix  Warehousing  Co.  v.  Badger, 

6  Hun  (N.  Y.),  292  ;  Buffalo,  &c.  E.  E. 

Co.  V.  Dudley,  14  N.  Y.  836;  Dayton  v. 

Borst,  31  id.  435;  Lake  Ontario,  &c.  E.  R. 
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Co.  V.  Mason,  16  id.  451 ;  Kulton  v.  Clay- 
ton, 54  Iowa,  525  ;  Hawley  v.  Upton, 
102  U.  S.  314.  In  Spear  v.  Crawford, 
14  Wend.  (N.  Y.)  20,  the  writing  sub- 
scribed was  in  these  words  :  "  We,  the 
subscribers,  do  hereby  severally  agree  to 
take  the  shares  by  us  subscribed  in  the 
Harlem  Canal  Company."  A  certain  num- 
ber of  shares  was  set  opposite  the  name  of 
each  subscriber.  The  question  presented 
was,  whether  the  mere  agreement  to  take 
shares  rendered  the  defendant  liable  to 
pay  for  them.  The  court  held  that  it  did. 
In  Hartford  &  New  Haven  E.  R.  Co.  v. 
Kennedy,  12  Conn.  500,  the  word  "sub- 
scriber "  was  used  in  what  was  claimed  to 
he  the  subscription  to  stock.  It  was  held 
that  the  subscriber  was  liable  to  pay  for 
the  stock,  without  a  promise  to  do  so  in 
so  many  words.  The  court  said  :  "It  is 
true,  a  promise  to  pay  in  precise  terms 
does  not  appear  to  have  been  made.  The 
defendant  has  not  affixed  his  signature  to 
an  instrument  which  contains  the  words, 
'  I  promise  to  pay,'  but  he  has  done  an 
equivalent  act.  He  has  contracted  with 
the  plaintiff  to  become  a  member  of  the 
corporation,  and  to  be  interested  in  its 
stock."  In  Rensselaer  &  W.  Flank  Eoad 
Co.  V.  Barton,  16  If.  Y.  460,  the  court 
said:  "Whatever  may  be  the  form  or 
language  of  a  subscription  to  the  stock  of 
an  incorporated  company,  any  person  who 
in  any  manner  becomes  a  subscriber  for, 
or  engages  to  take  any  portion  of,  the 
stock  of  such  company,  thereby  assumes 
to  pay  according  to  the  conditions  of  the 
charter."  See,  also,  Small  v.  Herkimer  " 
Manufacturing  &  Hydraulic  Co.,  2  N.  Y. 
335  ;  Dayton  v.  Borst,  31  N.  Y.  437  ; 
Hartford  &  New  Haven  E.  R.  Co.  v.  Cros- 
weU,  5  HUl  (N.  Y.),  384  ;  Waukon  &  Mis- 
sissippi R.  E.  Co.  V.  Dwyer,  49  Iowa,  121. 


60  CAPITAL  STOCK  —  WHAT  IS.  [CHAP.  II. 

Sec.  20.    Effect  of  Subscription :  Taking  Stock  at  less  than  par. 

When  the  subscripticm,  is  accepted  by  the  corporation,  the  subscriber 
becomes  a  stockholder,  although  no  certificate  is  issued  to  him,  and 
thereupon  becomes  liable  as,  and  entitled  to  all  the  privileges  of,  a 
member.  Thus  in  a  recent  ease^  the  defendant,  in  1871,  was  re- 
quested by  R,  the  agent  of  an  insurance  company,  to  subscribe  for 
its  stock.  In  consequence  of  the  inducements  offered,  he  subscribed 
the  paper  and  delivered  it  to  the  agent :  "  The  Great  Western  Insur- 
ance Company.  [$200.]  Capital  stock  $500,000,  with  liberty  to 
increase  to  $5,000,000.  Stock  non-assessable.  Organized  July  20th, 
1857,  under  act  of  Legislature  approved  March  4th,  1857)  Know  aU 
men  by  these  presents,  that  for  and  in  consideration  of  ten  shares  of 
the  capital  stock  of  the  Great  "Western  Insurance  Company  of  Chi- 
cago, 111.,  received  by  me,  I  am  held  and  firmly  bound,  and  agree  to 
pay  the  Great  Western  Insurance  Company  of  Chicago  the  sum  of 
two  hundred  dollars  in  instalments,  as  follows  :  twenty-five  per  cent 
thereof  upon  receipt  of .  stock-certificate,  twenty-five  per  cent  in 
three  months  from  date  hereof,  twenty-five  per  cent  six  months  from 
date  hereof,  twenty-five  per  cent  nine  months  from  date,  with  in- 
terest 10  per  cent  after  due."  At  the  time,  he  paid  the  agent  $25. 
No  certificate  of  stock  was  ever  given  to  him,  and  he  demanded 
none,  and  paid  no  assessments.  The  company  became  bankrupt. 
In  an  action  by  the  assignee  in  bankruptcy  against  defendant  as  a 
stockholder,  it  was  held  that  he  was  such,  and  liable  for  the  amount 
of  stock  set  forth  in  the  paper  signed  by  him.^ 

If  neither  the  charter  nor  general  law  specifies  the  manner  in 
which  subscriptions  shall  be  taken,  and  the  power  to  accept  sub- 
scriptions is  vested  in  the  company,  an  unconditional  subscrip- 
tion to  its  stock  made  in  any  form,  which  is  accepted  by  it,  is 
valid ; '  because  in  such  cases  the  company  has  the  power  to  accept 


1  Hawley  «.  Upton,  102  U.  S.  814.  v.  Saginaw,  &c.  E.  R.  Co.,  27  Mich.  815 

'  Upton  V.  Tribilcook,  91  U.  S.  46  ;  (see  also  Scliurtz  v.  Schoolcraft,  &o.  B.  E, 

Webster  ®.  Upton,  91  id.  65.  Co.,9Mich.  269),  the  Uw  provided  that  the 

•  Wellensburgh,  &o.  Plank  Road  Co.  v.  company  should,  by  its  by-laws,  designate 

Young,   12   Md.    476.     The  doctrine  of  a  mode,  and  not  having  done  so  ■  until 

this  case  is  not  in  conflict  with  that  of  after  certain  subscriptions  had  been  made, 

the  Michigan  case  cited  below,  because  in  it  is  clear  that  it  could  not  vitalize  such 

this  case  there  was  no  specific  mode  for  subscriptions  by  its  subsequent  compli- 

taking  the  subscriptions  provided  by  the  ance  with  the  law,  unless  the  subscriber 

charter,   and  no    proof   that    the    mode  had  done  some  decisive  act  which  estopped 

adopted  was  at  variance  with  any  law  him  from  setting  up  such  objection, 
applicable  to  the  subject;  while  in  Carlisle 
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subscriptions  in  amy  form,  and  if  enough  has  been  done  by  the 
subscribers  to  create  an  obligation  to  take  and  pay  for  the  stock, 
when  the  company  accepts  the  subscription  it  becomes  mutually  bind- 
ing, however  it  was  made.^  Thus  it  has  been  held  that  a  corpora- 
tion may  recover  upon  a  subscription  to  its  stock  procured  by  one 
who  acted  as  agent,  although  at  the  time  he  was  not  authorized  to 
take  such  subscriptions,  provided  the  company  mbseguently  ratified 
his  acts  in  that  respect;  and  the  bringing  of  an  action  to  recover  such 
subscription  was  held  a  sufficient  ratification  by  thera.^ 

A  subscription  to  the  stock  of  a  railroad  corporation  creates  a 
debt  against  the  subscribers  in  favor  of  the  corporation,  from  which 
he  cannot  relieve  himself  by  assignment  or  transfer  without  the 
sanction  of  the  proper  officers  ;^  and  not  only  does  it  create  a  debt 
in  favor  of  the  corporation,  but  it  is  also  an  undertaking  with  all  the 
other  subscribers;  and  even  though  fraudulent  as  between  the  par- 
ties, it  is  enforceable  for  the  benefit  of  the  other  parties  in  interest,* 
or  of  the  creditors  of  the  corporation.  If  stock  has  been  subscribed 
for  at  its  par  value,  but  with  an  understanding  with  the  corporation 
that  a  sum  less  than  par  shall  be  received  in  full  therefor,  and 
which  is  actually  paid,  the  subscriber  is  liable  to  the  creditors  of  the 
corporation  for  the  difference  between  the  sum  paid  and  the  par 

1  In  Mobile  &  Ohio  E.  E.  Co.  v.  Yan-  is  not  sufiScient  to  evidence  an  acceptance 
del,  6  Sneed  (Tenn. ),  294,  a  subscription  where  the  subscription  is  otherwise  in- 
made  at  a  meeting  not  authorized  by  the  valid  ;  but  in  such  cases  there  must  be 
corporation,  but  which  was  afterwards  an  actual  acceptance.  Northern  Central 
transferred  to  its  books,  was  held  enforcea-  lUichigan  E.  E.  Co.  v.  Eslow,  40  Mich, 
ble,  because,  by  the  acceptance  of  the  sub-  222.  The  corporation  may  elect  to  re- 
ecription  by  it,  the  action  at  such  meeting  ject ,  such  subscriptions  taken  by  persons 
was  ratified  and  adopted.  South  Bay  not  authorized  by  it.  Taggart  v.  West- 
Meadow  Go.  V.  Gray,  30  Me.  547.  In  em  Maryland  E.  E.  Co.,  24  Md.  663  ; 
Parker  v.  Northern  Central  Michigan  Walker  v.  Mobile,  &c.  E.  E.  Co.,  34  Miss. 
E.  E.  Co.,  33  Mich.  23,  it  was  held  that  245 ;  Mobile,  &c.  E.  E;  Co.  v.  Yandal, 
subscriptions  are  only  binding  upon  a  5  Sneed  (Tenn.),  294 ;  Melvin  v.  Haitt, 
subscriber  when  the  corporation  is  also  52  N.  H.  61.  But  after  it  has  ratified  the 
bound,  —  that  is,  when  the  contract  is  act,  the  subscription  becomes  binding  upon 
mutual ;  and  consequently  that,  as  in  it,  and  it  may  be  shown  by  parol  that  the 
that  State,  the  statute  creates  no  obli-  corporation  accepted  it.  Mansfield,  &c. 
gation  on  the  corporation,  except  upon  E.  E.  Co.  v.  Brown,  26  Ohio  St.  223. 
subscriptions  regularly  made,  no  others  But,  until  the  corporation  has  ratified  it, 
can  be  enforced  unless  they  were  made  the  subscription  may  be  revoked  by  the 
upon  some  actual  consideration  or  agree-  subscriber,  but  not  afterward.  Lowe  v. 
ment  binding  the  company.  E.  &  K.  E.  E.  Co.,  1  Head  (Tenn. ),  659. 

*  Walker  v.  Mobile  &  Ohio  E.  E.  Co.,         '  Grafi"  v.  Pittsburgh,  &c.  E.  E.  Co., 

34  Miss.   245.     But  it  seems  that  the  31  Penn.  St.  489. 

commencement  of  an  action  for  a  sub-         *  Graflf  v.  Pittsburgh,  &o.  E.  E.  Co., 

scription,  or  even  a  demand  of  payment,  ante. 
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value  of  the  stock^  Thus  in  the  case  last  cited,  where  the  defend- 
ants subscribed  and  agreed  to  pay  certain  sums  of  money  toward 
the  increased  capital  stock  of  a  corporation,  with  the  understanding 
that  they  were  to  receive  stock  therefor  at  sixty-six  and  two-thirds 
cents  upon  the  dollar,  and  this  arrangement  was  carried  out,  and 
certificates  for  the  stock  delivered  to  them,  it  was  held  that  the 
assignee  in  bankruptcy  of  the  corporation  might  still  collect  the 
remaining  one-third  of  the  par  value  of  the  stock  for  the  benefit  of 
its  creditors.^  And  the  creditors  and  stockholders  of  an  insolvent 
corporation  may  unite  in  a  suit  in  equity  in  behalf  of  themselves 
and  other  creditors  and  stockholders,  to  enforce  the  liabUity  of 
holders  of  unpaid  shares  of  the  capital  stock  of  such  corporation; 
and  where  stockholders  are  indebted  to  the  corporation  on  stock 
subscriptions,  the  sum  due  may  be  reached  by  a  creditor's  bill; 
and  where,  by  any  dealings  between  the  corporations  and  its  stock- 
holders, the  capital  stock,  which  is  a  fund  for  the  payment  of  its 
debts,  is  wrongfully  div'erted,  a  creditor  can  reach  it.  The  court 
of  equity  assists  him,  not  in  the  exercise  of  its  jurisdiction  over 
trusts,  but  in  the  exercise  of  its  auxiliary  jurisdiction  in  behalf  of 
creditors.*  If  a  stockholder  is  indebted  to  the  corporation  on  ac- 
count of  his  subscription  to  the  stock,  a  court  of  equity  wiU  aid  a 
creditor  of  the  corporation  to  reach  this  fund  by  a  proper  decree,* 

1  riinn  V.  Bagley,  7  Fed.  Eep.  call  in  the  subscriptions  to  the  capital 

^  Hawley  v.  Upton,  102  U.  S.   314  ;  stock    by   instalments,   in  such   propor- 

StuTgisv.  Stetson,  1  Bissell  (C  S.  C.  C),  tions,   and  at  such  times  and  places  as 

246  ;  Parker  v.  North  C.   M.  R.  Co.,  33  they  should  think  proper;  that  the  stock, 

Mich.  24  ;  Cutter  v.  Powell,  6  T.  R.  324  ;  property,  and  affairs  of  the  corporation 

Pittsburgh  &  C.  R.  R.  Co.  v.  Stewart,  41  should  be  managed  by  the  directors,  who 

Penn.  St.  54  ;  Currie's  Case,  3  De  G.  J.  &  were  required  to  be  stockholders  ;    and 

S.  367 ;  Carling's  Case,  L.  R.  1  Ch.  D.  that  they  should  have  power  to  establish 

115;  De  Ruvigne's  Case,  5  id,  886;  Ander-  such  rules  and  regulations  as  they  should 

son's  Case,  7  id.  94  ;  Foreman  v.  Bigelow,  think  expedient.    The  act  also  provided, 

18  N.  B.  R.  (TJ.  S. )  457;  Upton  v.  Tri-  in  effect,  that  within  three  months  not 

bUcock,  91  U.  S.  45  ;  Chubb  v.  Upton,  less  than  five  thousand  dollars  of  the  cap- 

95  id.  666;  Pullman  v.  Upton,  96  id.  328;  ital  stock  should  be  actually  paid,  which 

Hatch  V.  Dana,  101  id.  205.  should  not  be  withdrawn  so  as  to  reduce 

'  Walser  v.  Seligman,   13  Fed.  Rep.;  the    same    below  five    thousand   dollais. 

Thompson's     Liability   of    Stockholders,  After  the  stockholders  had  paid  in  forty 

§  15.  per  cent  on  their  subscriptions,  the  cor- 

*  In  Ward  v.  Griswoldville  Mfg.  Co.,  poration  became  insolvent,  having  no  via- 

16  Conn,   593,    the  act  incorporating  a  ible  property.      On  a,  bill  in  chancery, 

manufacturing    company    provided   that  brought  by  certain  creditors,  for  the  ben- 

the    capital    stock    of    the    corporation  efit  of  all,  against  the  stockholders,  pray- 

should  not  exceed  fifty  thousand  dollars;  ing  that  they  might  be  compelled  to  pay 

that  a  share  of  the  stock  should  be  one  in  the  remaining  sixty  per  cent  (or  so 

hundred  dollars;  that  the  directors  might  much  thereof  as  should  be  necessary),  to 
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either  compelling  the  directors  to  make  or  collect  an  assessment^  or 
compelling  payment  by  its  own  processes.^  The  portion  of  a  sub- 
scription remaining  unpaid  is  a  part  of  the  corporate  capital,  and 
subject  to  the  claims  of  creditors  ;  and  this  is  so,  notwithstanding  a 
stipulation,  in  the  contract  of  subscription,  that  it  shall  be  payable 
only  on  the  call  of  the'  company.  Such  a  condition  is  operative  as 
between  stockholders,  but  cannot  be  permitted  to  defeat  the  rights 
of  creditors.' 

Sec.  21.  Subscription  does  not  necessarily  make  the  Subscriber 
a  Member  of  the  Corporation.  —  A  person  is  not  made  a  member  by 
a  mere  subscription,  especially  when  his  subscription  is  conditional.* 
His  subscription  may  be  treated  as  in  the  nature  of  an  application 
to  become  a  shareholder  in,  and  member  of,  the  corporation ;  andi, 
upon  the  acceptance  of  his  subscription  by  the  corporation,  he  at 
once  becomes  so.    The  rule  may  be  said  to  be,  that,  to  make  a  per- 


he  applied  in  payment  of  the  debts  of  the 
corporation,  it  was  held,  first,  that  the  ob- 
ligation which  the  stockholders  assumed, 
by  their  subscription  to  the  capital  stock 
of  the  corporation,  was  to  pay  the  sum  of 
one  hundred  dollars  on  each  share,  in  such 
instalments  and  at  such  times  as  should 
be  required  by  the  directors  ;  second,  that 
the  amount  of  the  shares  subscribed,  and 
not  the  sum  actually  paid  in,  constituted 
the  capital  stock  of  the  corporation;  third, 
that  when  further  instalments  became 
necessary  to  meet  the  debts  of  the  corpo- 
ration, it  was  the  duty  of  the  directors  to 
cause  them  to  be  made,  the  discretionary 
power  of  the  directors  being  modal  only, 
relating  to  the  time  and  manner  of  pay- 
ment; fourth,  that  this  duty  might  be 
enforced  by  a  decree  in  chancery ;  and, 
consequently,  that  the  relief  sought  should 
be  granted.  See  also  Adler  v.  Milwaukee 
Patent  Brick  Co.,  13  Wis.  62  ;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  (TJ.  S. )  380  ; 
Marsh  v.  Burroughs,  1  Wood  (U.  S.  C.  C), 
463  ;  Henry  v.  Vermillion,  &e.  E.  E.  Co., 
17  Ohio,  187. 

^  Briggs  V.  Fenniman,  8  Cow.  (N.  Y.) 
396  ;  Hightowerc.  Thornton,  8  Ga.  493; 
Salmon  v.  Hamborough  Co.,  1  Cas.  in  Ch. 
204.  In  Gibson  v.  Lewis,  11  Bankr.  Eeg. 
247  (U.  8.  C.  C.)  the  charter  of  a  rail- 
road company  provided  that,  in  default 
by  any  stockholder  to  pay  an  assessment 


on  his  stock  after  a  prescribed  notice,  the 
stock,  and  any  payments  thereon,  should 
be  forfeited  to  the  company.  The  com- 
pany failing  to  pay  the  accrued  interest 
on  its  mortgage  bonds,  the  bondholders 
were  about  to  institute  proceedings  against 
it  to  compel  an  assessment  of  the  neces- 
sary and  proper  contributory  payments  on 
stock,  which  they  alleged  had  not  been 
properly  paid  for.  On  a  bill  filed  to  re- 
strain a  distribution  of  the  assets  in  bank- 
ruptcy of  a  firm  holding  such  stock,  until 
proof  could  be  made  of  the  expected  as- 
sessments on  the  shares  of  the  bankrupts 
as  a  debt  in  bankruptcy,  it  was  held,  that 
there  should  be  primarily  a  decree  comr 
polling  the  company  to  make  the  necessary 
and  proper  assessments  upon  the  stock, 
and  to  prevent  the  use  of  any  fictitious 
certificates  indicating  that  the  stock  had 
been  fully  paid  for;  that  secondary  relief 
should  be  to  compel  the  making  and 
allowance  of  proof  in  the  bankruptcy  pro- 
ceedings of  the  amount  previously  ascer- 
tained as  due  for  the  assessment  on  the 
shares  of  the  stock  which  were  held  by 
the  bankrupts. 

*  Briggs  V.  Penniman,  ante;  Slee  v. 
Bloom,  19  Johns.  (N.  Y.)  484;  Pettibone 
V.  McGraw,  6  Mich.  441. 

*  Curry  v.  Woodward,  53  Ala.  371. 

*  Chase  v.  Sycamore,  &c,  E.  E.  Co.,  38 
111.  215. 
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son  a  shareholder  in  a  corporation  where  he  has  subscribed  for  the 
stock,  it  is  not  necessary  that  he  should  have  received  a  certificate, 
or  paid  for  the  stock.  A  corporation  may,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  give  credit  for  its  stock,  as  well 
as  for  any  other  property  sold  by  it.  Certificates  only  constitute 
proof  of  property,  which  may  exist  without  them.  When  the  corpo- 
ration has  agreed  that  a  person  shall  be  entitled  to  a  certain  number 
of  shares  in  its  capital,  to  b6  paid  for  in  a  manner  agreed  vpon,  and 
that  person  has  agreed  to  take  and  pay  for  them  accordingly,  he 
becomes  their  owner  by  a  valid  contract  made  upon  a  valuable 
consideration.^ 

Sec.  22.  Conditions  in  Charter.  —  If  the  charter  contains  any 
condition  precedent,  unless  such  condition  is  complied  with  by  the 
subscriber  he  does  not  become  a  shareholder,  even  though  the  cor- 
poration has  accepted  his  subscription.  Thus  there  are  a  class  of 
cases  in  which  it  is  held  that  a  corporation,  whose  charter  and  by- 
laws require  each  subscriber  to  its  capital  stock  to  pay  a  given  per- 
centage of  his  subscription  in  cash  at  the  time  of  subscribing,  cannot 
enforce  payment  of  a  subscription  where  the  required  cash  payment 
has  not  been  made.^  But  even  under  such  a  provision  it  is  held 
that  such  payment  may  be  made  by  check  upon  a  bank  in  which 
the  subscriber  has  funds  to  meet  it,*  unless  the  bank,  for  cause  arid 
in  good  faith,  refuses  to  pay  it.*  So,  where  payment  has  been  made 
by  note,  which  has  been  negotiated  by  the  corporation,  and  paid  by 
the  subscriber  at  maturity,  the  transaction,  upon  the  payment  of  the 
note,  is  treated  as  a  payment  in  cash.^  But  this  doctrine  is  not 
believed  to  be  sound,  and  statutes  providing  that  "  each  subscriber 
shall  at  the  time  of  subscribing  pay  five  dollars  on  each  share  for 
which  he  may  subscribe,"  are  believed  to  be  directory  rather  than 


1  Chaffln  tt.  Cummings,  37  Me.  83.  Henderson,  8  S.  &  E.  (Penn.)  217 ;  Jen- 
See  also  Spear  v.  Crawford,  14  Wend,  kina  ».  ITnion  Turnpike  Co.,  1  Cai.  Cas. 
(N.  y.)  20  ;  Chester  Glass  Co.  i>.  Dewey,  (N.  Y.)  86  ;  Highland  Turnpike  Co.  v. 
16  Mass.  94  ;  Re  South  Mountain  Mining  McKean,  11  Johns.  (N.  Y.)  98  ;  Sturgis 
Co.,'  7  Sawyer  [V.  S.  C.  C),  30  ;  Mitchell  v.  Stetson,  1  Biss.  (U.  S.  C.  C.)  246  ;  Fos- 
V.  Beckman  (CaL)  ;  Schaeflfer  v.  Missouri  dick  v.  Sturgis,  id.  255 ;  State  Insurance 
Ins.  Co.,  46  Mo.  248  ;  Beckett  v.  Hous-  Co.  V.  Redmond,  13  Fed.  Rep.  641 ;  Peo- 
ton,  32  Ind.  393.  pie  v.  Chambers,  42  Cal.  201. 

2  Pearce  v.  M.  &  I.  R.  Co.,  21  How.  »  People  v.  Stockton,  &c.  R.  R.  Co.,  45 
(U.  S.)  441 ;  Black  R.  &.  U.  R.  R.  Co.  v.  Cal.  306. 

Clark,  25  N.  Y.  208  ;  Crocker  v.  Crane,         ♦  Comins  v.  Coe,  117  Mass.  45. 

21  "Wend.  (N.  Y)  211 ;  Beach  v.  Smith,         '  Ogdenshurg,  &c.  R.  R.  Co.  v.  "Woolev, 

30  N.  Y.  116  ;  Hibemia  Turnpike  Co.  v.  3  Abb.  App.  Dec.  (N.  Y.)  398. 
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mandatory,  and  not  in  the  nature  of  a  condition  precedent ;  ^  and  a 
subscriber  who  fails  to  comply  with  this  requirement  cannot  avail 
himself  of  his  laches  in  that  respect  to  avoid  his  subscription.^  Of 
course,  where  conditions  are  imposed  by  contract,  they  may  be 
waived  by  either  party ;  and  where  neither  the  charter  nor  general 
law  either  expressly  or  impliedly  provides  the  manner  in  which 
subscriptions  shall  be  paid,  the  proper  officers  may  receive  payment 
therefor  in  any  species  of  property.^ 

Thus,  in  an  early  Vermont  case,*  by  section  four  of  the  statute 
incorporating  the  Vermont  Central  E.  K.  Co.,  certain  persons  named 
are  constituted  commissioners  for  receiving  subscriptions  to  the 
capital  stock  of  the  company ;  and  it  was  enacted  as  follows :  "  And 
every  person,  at  the  time  of  subscribing,  shall  pay  to  the  commis- 
sioners five  dollars  on  each  share  for  which  he  may  subscribe,  and 
each  subscriber  shall  be  a  member  of  said  company ; "  and  it  was 
further  enacted,  that  when  one  thousand  shares  should  be  sub- 
scribed, the  commissioners  might  issue  a  notice  for  the  stockholders 
to  meet  and  elect  directors.  The  defendant,  after  some  other  shares, 
but  less  than  one  thousand,  had  been  subscribed  for,  subscribed  for 
fifty  shares,  and,  instead  of  paying  to  the  commissioners,  in  money, 
five  dollars  upon  each  share  at  the  time  of  subscribing,  he  gave 
them  his  promissory  note  for  that  amount,  being  two  hundred  and 
fifty  dollars,  which  was  made  payable  to  "  The  Commissioners  of 
the  Vermont  Central  E.  E.  Co."  on  demand,  for  value  received. 
This  note  was  received  from  the  commissioners  by  the  corporation 
upon  its  organization.  And  it  was  held  that  the  note  was  given 
upon  sufficient  consideration,  and  that  it  was  a  valid  note  in  the 
hands  of  the  corporation,  and  that  an  action  might  be  sustained 
upon  the  note  in  the  name  of  the  corporation.  It  was  also  held 
that  the  provision  in  the  charter,  that  each  subscriber  should  be  a 
member  of  the  company,  and  the  fact  that  others  had  subscribed  for 
stock  previous  to  the  defendant's  subscription,  were  sufficient  to 
show  that  the  corporation  was  in  esse  at  the  time  of  making  the 

'  East  Gloucestershire  E.  R.  Co.  «.  Bar-  Smith  v.   Plank  Road  Co.,  30  id.  650; 

tholomew,  L.  R.  3  Exchq.  15  ;  McEwen  v.  Beach  v.  Smith,  28  Barb.  (N.  Y.)  254. 

West  London,  &c.  R.  E.  Co.,  L.  R.  6  Ch.  *  Lake  Ontario,  &o.  E.  E.  Co.  v.  Mason, 

665;  Chafan  v.   Cummings,  37  Me.  76;  16  N.  Y.  451. 

Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H.  »  East  N.  Y.,  &o.  R.E.  Co.  v.  Light- 

491 ;  Haynes  v.  Brown,  36  id.  545  ;  Ches-  hall,  6  Robt.  (N.  Y.)  407. 

ley  V.   Pierce,   32  id.  402  ;    Black  River  *  Vermont  Central  E.  R.  Co.  v.  Cloyes, 

R.  R.  Co.  V.  Clarke,  25  K  Y.  208  ;  Hall  21  Yt.  30 ;  1  Am.  E.  R.  Cas.  226. 
V.  Selma,  &c.  E.  E.   Co.,  6  Ala.  741 ; 
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note,  and  so  capable  of  taking  the  promise  through  their  agents,  the 
commissioners,  notwithstanding  their  light  to  organize  was  mSLde  to 
depend  upon  certain  conditions,  which  were  not  fully  complied 
with  until  after  the  note  was  executed.  "  We  do  not  think,"  says 
Bennett,  J.,  "  that  the  simple  fact  that  the  commissioners  accepted 
the  note  of  the  defendant  in  lieu  of  money,  or,  as  the  case  finds,  in 
settlement  of  the  sum  which  was  to  have  been  paid  upon  the  makr- 
ing  of  the  subscription,  can  have  the  effect  to  give  the  defendant 
the  right  to  repudiate  his  contract,  or  render  it  void  for  want  of  con- 
sideration. The  corporation  having  accepted  this  note  as  so  much 
cash,  could  not  certainly  deny  to  the  defendant  the  rights  and  privi- 
leges of  a  corporator." 

Sec.  23.  Subscriber  cannot  be  released  by  Corporation.  —  Where 
a  person  has  actually  subscribed  for  stock  in  a  corporation,  he  can- 
not withdraw  therefrom  without  the  consent  of  all  the  stockholders ; 
therefore  the  erasure  of  his  name  from  the  subscription-book  does 
not  release  him  from  his  contract.^  And  it  is  generally  held,  in  this 
country,  that  the  corporation  cannot,  to  the  detriment  of  either  cred- 
itors or  other  stockholders,  release  either  a  stockholder  or  subscriber 
from  the  liability  which  his  contract  imposes.*  In  the  case  last 
cited,  the  court  says :  "  It  has  been  settled  by  numerous  decisions 
that  the  directors  of  a  company  are  incompetent  to  release  an  origi- 
nal subscriber  to  its  capital  stock,  or  to  make  any  arrangement  with 
him  by  which  the  company,  its  creditors,  or  the  State  shall  lose  any 
of  the  benefits  of  his  subscription.  Every  such  arrangement  is  re- 
garded in  equity  not  merely  as  ultra  vires,  but  as  a  fraud  upon  the 
other  stockholders,  upon  the  public,  and  upon  the  creditors  of  the 
company."  ^  There  are  dicta  to  be  found  in  some  of  the  cases  to  the 
effect  that  a  release  wiU  be  good  if  lond  fde  and  upon  a  good  con- 
sideration, or  if  the  corporation  is  not  indebted ;  *  but  neither  the 
hona  fides  of  the  transaction,  nor  the  fact  that  the  corporation  is  not 

1  Johnson  v.  'Watash,  &e.  R.  E.  Co.,  16  v.  Bruce,  17  TS.  Y.  507.     But  the  great 

Ind.  389.  weight  of  authority  is  the  other  way,  and 

*  Burke  D.  Smith,  16  Wall.  (U.   S.)  for  the  reasons  stated  in  the  text  neces- 

890.  sarily  must  be,   or  the  most  important 

'  See  also  to  the  same  effect  Mann  v.  principle  relating  to  the  status  of  corpora- 

Cooke,  20  Conn,  178.    In  re  Bachman,  tions   is  overthrown.      Putnam  v.   New 

12  Bankr.  Reg.  223  ;  Bedford  R.  R.  Co.  v.  Albany,  4  Biss.  (IT.  S.  C.  C. )  365  ;  Slee  v. 

Bowser,  48  Penn.  St.  29 ;  Mann  v.  Currie,  Bloom,  19  Johns.  (N.  Y.)  456  ;  Melvin  v. 

2  Barb.  (N.  Y.)  294  ;  Osgood  ».  King,  42  Lamar  Ins.  Co.,  80   111.  446;  Hughes  v. 

Iowa.      In  some  cases  an  exception  has  Antietam  &c.  Co.,  34  Md.  816. 
been  made  to  this  rule.     Cooper  v.  Fred-         *  Firkel  ».  Joliet  Opera  House,  79  IlL 

eiick,  9  Ala.  738  ;  City  Bank  of  Columbus  834;  Melvin  v.  Lamar  Ins.  Co. ,  80  111.  459. 
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indebted,  can  give  to  such  an  act  any  validity,  in  view  of  the  fact 
that  the  officers  of  the  company,  except  it  is  expressly  conferred  by 
statute,  have  no  power  to  enter  into  any  such  arrangement.  The 
principle  upon  which  this  doctrine  rests,  is,  that  the  capital  of  a 
corporation  paid  in,  or  agreed  to  be  paid  in,  is  a  fund  held  in  trust 
by  the  corporation  for  its  creditors  and  stockholders,  which  cannot 
be  squandered  or  given  away  by  the  trustees ;  ^  and  this  fund  can 
be  reached  in  a  court  of  equity  by  the  creditors  of  the  corporation  ;2 
and  the  directors  cannot  release  a  subscriber  from  his  engagement 
when  his  liability  as  such  has  once  been  Jkced ; '  and  to  surrender  a 
subscription  is  not  within  the  general  powers  of  directors.  Where 
the  board  have  assumed  to  allow  a  subscriber  (even  under  a  con- 
tract prior  to  his  subscription)  to  surrender  his  stock,  and  have  a 
return  of  the  assessments  already  paid  by  him,  this  operates  as  a 
fraud  on  other  stockholders,  and  any  one  of  them  may,  by  bill  in 
equity,  have  the  money  so  withdrawn  refunded,  and  the  subscriber 
thus  released  declared  liable  on  his  subscription,  the  same  as  other 
subscribers.* 

Sec.  24.  Contract  is  several.  —  Such  contracts  are  several,  although 
many  persons  sign  the  same  contract,  and  an  action  can  only  be 
maintained  against  each  signer  upon  the  contract  made  by  him.^ 

^  Upton  V.  Tribilcock,  91  IT.  S.  45  ;  was  about  to  obtaiu  a  judgment  in  a  judi- 

Sanger  v.  TJpton,  91  id.  45  ;  Webster  v.  eial  proceeding,  held,  that  such  preference 

Upton,  91  id.  65  ;  Van  Cott «.  Van  Brunt,  could  not  be  upheld,   but  that  the  two 

2  Abb.  (N.  Y.)  N.  0.  283  ;  Marsh  v.  Bur-  judgments  must  stand  on  a  footing  of 

roughs,  1  Wood  (U.  S.  C.  C),  463  ;  Bas-  equality  in  respect  to  the  commencement 

sett  V.  St.  Albany  &c.  Co.,  47  Vt.  313  ;  of  the  lien,  and  share  pro  rata  in  the  pro- 

Schenck  v.   Andrews,    57    N.   Y.    133  ;  ceeds  of  the  property  available  for  their 

Schaeffer  v.   Missouri,   &c.   Ins.   Co.,  46  payment.   Druro  u.  Cross,  7  Wall.  (U.  S.) 

Mo.  248  ;  Currier  v.  Lebanon  Slate  Co.,  302  ;    Jackson  v.  Ludeling,  21  id.  616 ; 

56  N.  H.  262.     The  directors  of  a  cor-  Blchards  v.  Kew  Hampshire  Ins.  Co.,  43 

poration  stand  in  confidential  relations  to  N.  H.  263. 

its  creditors,  toward  whom  they  are  bound         ^  Marsh  v.  Burroughs,  ante  ;  Bassett  i>. 

to  act  with  perfect  fairness.     They  are  at  St.  Albans,  &o.  Co.,  47  Vt.  313  ;  Sohaef- 

least  quasi  trustees  for  the  creditors  ;  and  fer  v.  Missouri,  &c.  Ins.  Co.,  46  Mo.  248. 
where  the  corporation  is  insolvent,  good         *  Putnam  v.   New    Albany,    4    Biss. 

faith  forbids  that  the  directors  should  use  (U.  S.  C.  C. )  365  ;  Firkel  ».  Joliet  Opera 

their  position  to  save  themselves  or  one  of  House  Co.,  79  111.  344  ;  Hughes  «.  Antie- 

their  number  at  the  expense  of  other  cred-  tarn  Mfg.  Co.,  34  Md.  316  ;   Osgood  ». 

itors.    Where  the  board  of  directors  of  an  King,  42  Iowa,  478. 
insolvent  corporation   confessed  a   judg-         *  Melvin  v.  Lamar  Ins.  Co.,  80  111. 

ment  against  the  corporation  in  favor  of  446. 

one  of  their  number,  who  was  also  the         ^  prfce  v.  Grand  Bapids,  &c.  E.  R.  Co., 

president  of  the  corporation  and  prinfiipal  18  Ind.  137  ;  Erie  &  N.  Y.  R.  R.  Co.  v. 

stockholder,  with  a  view  of  giving  him  Patrick,  2  Abb.  App.  Cas.  (N.  Y.)  72  ; 

priority  of  lien  over  another  creditor,  who  2  Keyes  (K.  Y.),  256. 
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Therefore,  where  two  subscriptions  are  made  to  the  same  stock  by 
the  same  person,  one  as  an  individual  and  another  in  some  other 
capacity,  —  as  an  executor,  trustee,  etc.,  —  separate  actions  must  be 
brought  for  the  recovery  of  each.^  Each  subscription  is  an  indepen- 
dent undertaking,  and  in  no  way  affected  by  the  terms  of  other 
subscriptions.^ 

Sec.  25.  Agreements  to  Subscribe.  —  A  mere  agreement  to  sub- 
scribe for  stock  in  a  corporation  is  not  a  subscription  for  stock ;  ^  but 
under  such  an  agreement,  a  person  is  liable  for  all  the  actual  damages 
resulting  to  the  corporation  from  his  failure  to  subscribe,  and  in  such 
cases  the  par  value  of  the  stock  is  not  the  measure  of  recovery.* 

Sec.  26.  Agreement  to  take  and  fiU.  —  An  agreement  to  take 
a  certain  number  of  shares  of  the  capital  stock  of  a  company, 
entered  into  in  writing  before  the  company  is  incorporated,  is  held 
by  some  of  the  cases  to  create  at  least  an  implied  contract  to  pay, 
which  will  sustain  an  action  by  the  corporation  when  it  comes  into 
existence  to  recover  calls  on  the  stock,^  and  an  agi-eement  to  "take 
and  fill "  a  certain  number  of  shares  is  equivalent  to  a  promise  to 
take  and  pay  for  them.*  Of  course,  agreements  to  take  stock,  as  a 
rule,  always  relate  to  corporations  which  exist  only  in  contempla- 
tion, and  are  to  be  thereafter  formed ;  and  there  is  always  an  implied 
condition  connected  with  such  agreements,  that  such  agreement 
shall  only  be  operative  when  the  corporation  comes  into  existence, 
and  unless  this  implied  condition  is  complied  with,  the  agreement  has 
no  validity.  And  agreeably  to  the  common-law  rule,  that,  in  order 
to  give  validity  to  a  promise,  there  must,  at  the  time  when  it  was 
made,  be  a  person  in  esse  to  receive  it,  it  is  difficult  to  see  how  such 
a  subscription  made  before  the  corporation  was  incorporated,  can  be 

1  Erie,  &c.  R.  R.  Co.  v.  Patrick,  ante.  *  Penobscot,  &c.  E.  R.  Co.  v.  Dunn,  39 

2  Connecticut  &  Passxunpsio  E.  E.  Co.  Me.  587  ;  and  is  liable  to  pay  all  assess- 
V.  Bailey,  24  Vt.  465.  ments  legally  made  thereon,    Buckfleld 

>  Mount  Sterling    Coal  Road  Co.   v.  Branch  E.  R.  Co.  v.  Irish,  39  id.  44 ;  Fry 

Little,  14  Bush  (Ky.),  429.  v.  Lexington,  &g.  E.  E.  Co.,  2  Met.  (Ky.) 

*  Thrasher  v.  Pike,  &c.  E.  E.  Co.,  25  314  ;  Troy,  &o.  E.  E.Co.  v.  Tibbetts,  18 

111.  393.  Barb.  (N.  Y.)  298  ;  City  Hotel  v.  Dickin- 

6  Buffalo  &  N.  Y.  City  R.  R.  Co.  v.  son,  6  Gray  (Mass.),  586  ;  Northern  R.  R. 

Dudley,  14  N.  Y.  336  ;  Johnson  v.  Wa-  Co.  t>.  MiUer,  10  Barb.  (N.  Y.)  260  ;  Buf- 

bash,  &c.  R.  R.  Co.,  16  Ind.  389  ;  Penob-  falo,  &o.  E.  R.  Co.  v.  Dudley,  14  N.  Y. 

scot  E.  E.  Co.  V.  Dnmmer,  40  Me.  172  ;  336  ;  Fort  Edward,  &c.  Plank  Eoad  Co.  v. 

Anderson  v.  Newcastle,  &o.  R.  R.  Co.,  12  Payne,  17  Barb.  (N.  Y.)  567  ;  Merrimao 

Ind.  376 ;  Tanica,  &o.  R.  R.  Co.  ■v.  Nee-  Mining  Co.  v.  Levy,  54  Penn.  St.  227  ; 

ley,  21  111.  71 ;  Midland  Great  Western  Dayton  v.  Borst,  81  N.  Y.  435. 
Railway,  16  M.  &  W.  804  ;   Hughes  v. 
Antietam  Mfg.  Co.,  34  Md.  316. 
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enforced,  unless  the  subscriber,  aft&r  the  incorporation,  does  some 
act  in  affirmance  of.  his  former  promise.^  There  is  a  wide  distinction 
between  subscriptions  taken  after  incorporation,  but  before  organiza- 
tion, and  those  taken  before  any  incorporation  exists ;  because,  in  the 
former  case  the  corporation  has  come  into  existence,  although  it  has 
no  power  to  enforce  its  rights  as  such  until  after  organization.^  when, 
if  the  corporation  accepts  such  subscriptions,  a  right  to  recover  the 
same,  which  had  previously  been  suspended,  attaches  by  virtue  of 
the  subscription.^  The  legal  formation  of  a  corporation,  for  the  pur- 
poses named  in  the  charter,  is,  however,  a  condition  precedent  to  the 
right  to  enforce  the  subscriber's  obligation*  Even  if,  as  is  held  in 
some  of  the  cases,  organization  is  essential  to  the  existence  of  a  cor- 
poration,* yet  there  is  no  question  but  that  the  subscriber,  who  made 
his  subscription  hefc/re  organization,  may  subsequently  ratify  it  by 
any  such  decisive  acts  as  indicate  his  intention  to  be  bound  thereby, 
so  as  to  give  it  full  validity.*  When  a  corporation  is  formed  under 
the  general  statutes,  the  articles  of  association  stand  as  the  charter 
when  properly  filed  or  recorded  as  provided  by  the  statute ;  ^  and  in 
some  of  the  States  it  is  held  that  a  subscription  to  the  stock  becomes 
obligatory  before  the  final  steps  are  taken,*  while  in  others,  it  is  held 
that  such  subscriptions  do  not  become  obligatory  until  all  the  essen- 
tial steps  to  give  the  corporation  full  vitality  have  been  taken.* 

1  Monterey  v.  S.  &  V.  K.  E.  Co.,  53  Cal.  Mon.  (Ky.)  43  ;  Selma  Turnpike  Co.  v. 

123  ;  Strasburg  E.  E.  Co.  v.  Eohtemact,  Tipton,  5  Ala.  78. 

21  Penn.  St.  220 ;  Thrasher  v.  Pike  Co.  »  Stores,  J.,  in  Danbury,  &o.  E.  E. 
E.  E.  Co.,  25  ni.  393  ;  Goff  ».  Winchester  v.  "Wilson,  22  Conn.  453. 

College,  6  Bush  (Ky.),  443  ;  Mt.  Star-         *  Ashuelot  Boot  &  Shoe  Co.  v.  Hoit, 

Ung  Coal  Eoad  Co.  v.  Little,  14  id.  429  ;  56  N.  H.  548  ;  Athol  Music  Co.  v.  Carey, 

Gleaves  v.  Brick  Church  Turnpike  Co.,  1  116  Mass.  471 ;  Starrett  v.  Eockland  F.  & 

Sneed  (Tenn.),  491.  M.  Ins.  Co.,  65  Me.  374. 

"  Vermont  Mining,  &c.  Co.  v.  Wind-         «  Starrett  v.  Ins.  Co.,  anU. 
ham  Co.  Bank,  44  Vt.  489 ;  Marlborough         6  Penobscot  E.  E.  Co.  v.  Dummer,  40 

Branch  E.   E.   Co.    o.   Arnold,    9    Gray  Me.    172;   Kennebec,  &c.   E.   E.  Co.  v. 

(Mass.),  159;  Low®.  Conn.  &  Passumpsio  Palmer,   34    id.   366;     ChafSn  v.   Cnm- 

Eiver  E.  E.  Co.,  45  N.  H.  376  ;  Diman  v.  mings,   37  id.   76  ;  Lexington,  &c.  E.  E. 

Providence,  W.  &  B.  E.  E.  Co.,  5  E.  I.  Co.  v.  Chandler,  13  Met.  (Mass.)  311. 
130 ;  Stoops  B.  Greensburgh,  &o.  Plank         '  Cincinnati,  &c.  E.   E.  Co.  ■».  Dan- 

Eoad  Co.,  10  Ind.  47  ;  Eathbone  „.  Tioga  Tille,  &e.  E.  E.  Co.,  75  111.  113. 
NaT.  Co.,  2  "W.  &  S.  (Penn.)  74  ;  Oregon         '  Anderson    v.  Newcastle,  &c.  E..  B. 

Centra]  E.  E.  Co.  v.  Scoggin,  3  Oregon,  Co.,    12  Ind.  376  ;  Hughes  v.  Antietam 

161;  Danbury,  &o.  E.  E.  Co.  t.  Wilson,  Mfg.   Co.,   34  Md.   316;   Hamilton,  &o. 

22  Conn.  435  ;  Hartford,  &o.  E.  E.  Co.  v.  Plank  Eoad  Co.  v.  Eice,  7  Barb.  (N.  Y.) 
Kennedy,  12  id.  499  ;   Ashuelot  Boot  &  157. 

Shoe  Co.  ».  Hoit,  56  N.  H.  548 ;  Lackey  »  Garrett  v.  DiUsburg,  &c.  E.  E.  Co., 
V.  Eichmond,  &c.  Turnpike  Co.,  17  B.     78  Penn.   St.   465  ;   EikhofF  v.  Brown's 
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To  entitle  a  person  to  become  a  member  of  a  corporation  whicli 
is  being  organized,  his  contract  to  take  shares  therein  must  be  in 
writing,  and  he  mutually  binding  on  both  parties.  A  verbal  promise 
to  take  shares,  while  the  stock  is  being  subscribed  which  is  necessary 
to  authorize  an  organization,  does  not  constitute  the  promisor  a 
stockholder  or  member  of  such  corporation,  and  a  promise  to  pay  for 
such  shares  is  without  a  sufficient  consideration  to  support  it.  A 
recovery  on  such  promise  to  pay  cannot  be  had,  in  the  absence  of 
facts  showing  that  the  promisor  is  estopped  from  setting  up  such 
want  of  consideration.^  The  criterion  of  liability  in  such  cases  is 
whether  any  act  has  been  done  which  compels  the  corporation  to 
recognize  the  promisor  as  a  stockholder.  If  the  corporation  is  not 
bound,  the  promisor  is  not,  ^  as  there  is  no  consideration  to  sup- 
port the  promise  and  it  is  a  mere  nudum  pactum  ;  ^  and  a  note  and 
mortgage  given  to  secure  such  promise  cannot  be  enforced.* 

Sec.  27.  Colorable  or  fictitious  Subscriptions.  —  Where  a  sub- 
scription is  made  by  one  for  another,  without  authority  from  such 
person,^  or  where  it  is  made  by  one  person  for  the  benefit  of  two 
persons,  and  there  is  no  firm  of  that  name,  the  person  making  the 
subscription  is  alone  liable  thereon.*  Thus,  in  the  case  cited  from 
New  York,  a  subscription  signed  by  B.  Spencer  in  the  name  of 
B.  &  S.  M.  Spencer  was  held  to  be  binding  upon  B.  Spencer,  there 
being  no  iirm  of  the  name  of  B.  &  S.  M.  Spencer,  and  no  authority 
shown  to  subscribe  for  such  stock  for  S.  M.  Spencer  jointly  with 
himself  But,  where  a  subscription  is  made  in  the  name  of  another 
without  authority,  such  person  may  ratify  and  adopt  the  subscrip- 

Kotary    Sewing   Machine    Co.,    68   Ind.  J.  Stone  Co.,  29  N.  J.  Eq.  188  ;  P.  &  S. 

888  ;    BuflFalo,  &c.   R.  B.   Co.  v.  Hatch,  E.  E.  Co.  v.  Gazzam,  32  Penn.  St.  340 ; 

20  N.  Y.  157  ;  Erie,  &c.  R.  E.  Co.  v.  Thames  Tunnel  Co.  v.  Sheldon,  6  B.  &  C. 
Owen,  32  Barb.  (N.  Y.)  616 ;  Phenix  341 ;  Fanning  v.  Insurance  Co.,  37  Ohio 
Warehousing   Co.   v.   Badger,   67  N.  Y.  St.  539 ;  41  Am.  Rep.  517. 

294  ;  Ashuelot  Boot  &  Shoe  Co.  v.  Hoit,  ^  Thames  Tunnel  Co.  v.  Sheldon,  6  B. 

amie;    Lake  Ontario,   &o.  E.  R.  Co.    v.  &  C.  341;  Fanning  v.  Ins.  Co.,  37  Ohio 

Mason,  16  N.  Y.  451.  St.  539. 

•  Valk  V.  Crandall,  1  Sandf.  (N.  Y.)         '  Johnson,  J.,  in  Fanning  v.  Ins.  Co., 

Ch.  179  ;  Tonica  &o.  E.  E.  Co.  ■».  Stein,  ante. 

21  111.  96 ;  Chester  Glass  Co.  v.  Dewey,         *  Fanning  v.  Ins.  Co.,  emte. 

16    Mass.   94;    Spear   v.    Crawford,    14         °  In  State  ii.  Smith,  48  Vt.  266,  a  per- 

Wend.  (N.  Y.)  20  ;  Selma  &  Tenn.  E.  E.  son  who  made  suhsoription  in  the  name  of 

V.  Tipton,  5  Ala.  787  ;  Phillips  Limerick  another,  was  held  liable  as  a  subscriber. 
Academy  v.  Davis,   11  Mass.  113  ;  New         »  Union  Hotel  Co.  v.  Hersee,  79  N.  Y. 

Bedford  J.   Co.  v.  Adams,  8  Mass.  138;  754.     See  s.  c.  15  Hun  (N.  Y.),  371,  for 

Essex  Turnpike  Co.  v.  Collins,  4  Mass.  statement  of  fects.     Ticonic  Water  Power 

292  ;  Lake  Ontario,  A.  fc  K.  Y.  E.  E.  Co.  Co.  v.  Lang,  63  Me.  480. 
V.  Mason,  16  N.  Y.  451 ;  Vreeland  v.  N. 
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tion,  and  thereafter  is  liable  upon  it  the  same  as  though  it  had  been 
originally  made  by  himself.^  But  the  question  as  to  whether  the 
person  in  whose  name  the  subscription  was  so  made  has  ratified  it 
or  not,  is  a  mixed  one  of  law  and  fact.^  A  subscription  may  be 
made  by  one  partner  in  the  name  of  the  firm,^  or  by  an  attorney  or 
agent  in  the  name  of-  his  principal,  although  the  charter  provides 
that  it  shall  not  be  lawful  for  any  person  to  subscribe  in  the  name 
of  another  person.* 

If  a  person  subscribes  for  shares  in  a  fictitious  name,  if  the  identity 
of  the  person  subscribing  can  be  ascertained,  he  will  be  held  liable 
upon  the  subscription  the  same  as  though  he  had  subscribed  for  them 
in  his  own  name ;  and  such  also  is  the  case  where  subscriptions  are 
made  by  a  parent  in  the  name  of  his  infant  children,  but  really  for 
his  own  benefit;  although  in  such  cases  it  is  optional  with  the 
corporation  whether  to  accept  the  subscription  or  to  treat  it  as 
fraudulent,  if  done  immediately  upon  discovering  the  fraud ;  ^  but, 
if  the  corporation  recognizes  the  subscription .  as  valid,  and  does  any 
decisive  act  evincing  an  acceptance  thereof,  it  is  thereby  estopped 
from  treating  it  as  fraudulent.®  Thus,  in  the  case  last  cited,  the 
plaintiff  subscribed  for  stock  in  the  defendant  bank  in  the  names  of 
his  children,  who  for  many  years  exercised  acts  of  ownership  over 
the  stock  and  voted  upon  it,  without  objection  on  the  part  of  the 
directors,  and  it  was  held  that  the  corporation  was  thereby  estopped 
from  treating  the  subscription  as  if  it  was  a  fraudulent  use,  by 
the  original  subscriber,  of  mere  names,  to  secure  a  greater  number 
of  votes  than  he  would  have  been  entitled  to  if  the  stock  stood  in 
his  own  name.  If  a  subscription  is  fraudulently  made,  and  by  col- 
lusion between  the  subscriber  and  the  directors,  the  subscriber  will 
not  be  permitted  to  take  advantage  of  such  fraud  to  defeat  the  rights 
and  interests  of  lonA  fideholieis  of  stock  or  creditors  of  the  corpora- 
tion,^ as  a  subscription  is  not  only  an  undertaking  to  the  company, 

1  McCuUy  V.  Pittsburgh,  &c.  R.  E.  Co.,         '  Ogdensbnrgh,  &c.  E.  R.  Co.  v.  Frost, 

32  Penn.   St.   26  ;    Creed    v.    Lancaster  21  Barb.  (N.  Y.)  541. 
Bank,  1  Ohio  St.  1  ;  Eutland,  &c.  E.  E.         *  State  u.  Lehre,  7  Eich.  (S.  C.)  234. 
Co.  V.  Lincoln,  29  Vt.  206  ;  Pittsburgh,         6  State  v.  Smith,  48  Vt.  266  ;  Creed 

&c.  E.  E.  Co.  V.  Gazzam,  32  Penn.  St.  v.  Lancaster  Bank,  1  Ohio  St.  1. 
340 ;  Philadelphia,  &c.  E.  E.  Co.  v.  Cow-         «  Id. 

eU,  28  id.  329  ;  Penobscot  B.  E.  Co.  v.         1  Minor  v.  Mechanics'   Bank,   1  Pet. 

Dummer,  40  Me.  172.  (U.  S. )  46  ;  Walker ».  Devereanx,  4  Paige's 

"  Eutland,  &e.  E.  E.  Co.  v.  Lincoln,  Ch.  (N.  Y.)  229  ;  Selma,  &c.  E.  E.  Co.  v. 

ante  ;  Philadelphia,  &o.  R.  R.  Co.  v.  Cow-  Tipton,  5  Ala.  787  ;  Hayne  v.  Beauchamp, 

ell,  28  Penn.  St.  329.  13  Miss.  515. 
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but  with  all  other  subscribers ;  and  even  if  fraudulent,  and  made  for 
the  purpose  of  inducing  subscriptions,  it  is  to  be  enforced  for  the 
benefit  of  the  others  in  interest ;  and  a  subscriber  will  not  be  per- 
mitted to  set  up  as  a  defence  that  the  subscription  was  a  feigned  and 
fraudulent  one,  and  that  the  company  was  a  party  to  the  fraud.^ 
And  when  a  person  subscribes  for  stock,  he  cannot  exonerate  him- 
self from  liability  to  the  company  therefor,  by  assignment  of  the 
same  to  another  without  the  consent  of  the  company,  unless  author- 
ized so  to  do  by  statute  or  the  articles  of  association ;  and  he  is 
liable  for  all  assessments  legally  made  on  the  shares,^  as  the  capital 
stock  of  a  corporation  is  treated  as  a  trust  fund  for  the  benefit  of  its 
creditors.^ 

Sec.  28.  Absolute  Subscriptions,  —  cannot  be  changed  by  parol.  — 
When  the  subscription  is  accepted,  mutual  rights  are  conferred; 
upon  the  part  of  the  subscriber  to  have  the  shares,  and  upon  the 
corporation  to  have  the  pay  therefor,  according  to  the  terms  of  the 
subscription.*  If  the  subscription  is  absolute  in  its  terms,  it  cannot, 
in  the  absence  of  fraud,  be  contradicted  by  parol  proof  of  an  extrin- 
sic agreement  that  it  should  not  be  demanded  except  upon  a  certain 
contingency ;  ^  or  that  it  might  be  paid  in  work,  instead  of  money ;  ® 

I  Graff  V.  Pittsburgh,  &o.  R.  R.  Co.,  31  dlesex  Fac.  Co.,,  14  Pick.  (Mass.)  483  ; 

Penn.  St.  489.  McLaren  v.  PenniDgton,  1  Paige  (N.  Y.), 

'^  Buckfield,  &c.  R.  R.  Co.  v.  Irish,  39  752 ;  Osgood  i).  Ogden,  4  Keyes  (N.  Y.), 

Me.  44  ;  Fay  v.  Lexington,  &c.,  R.  R.  Co.,  10. 

2  Met.  (Ky.)  314;  City  Hotel  w.  Dickinson,         *  Marsh  v.  Burroughs,  1  Wood  (U.  S. 

6 Gray  (Mass.),  586  ;  Buffalo,  &c.  R.  R.Co.  C.  C),  463. 

V.  Dudley,  14  N.  Y.  336  ;  Dayton  v.  »  Cedar  Rapids,  &c.  R.  R.  Co.  v.  Wil- 
Borst,  31  id.  435  ;  Northern  R.  R.  Co.  v.  letts,  15  Iowa,  456  ;  Roche  v.  Roanoke 
Miller,  10  Barb.  (N.  Y.)  260  ;  Fort  Ed-  Classical  Seminary,  56  Ind.  198 ;  Jack  v. 
ward,  &c.  v.  Payne,  17  id.  567  ;  Merri-  Naber,  15  Iowa,  450.  But  see  Evans- 
mac  Mining  Co.  i).  Levy,  64  Penn.  St.  ville,  &c.  R.  R.  Co.  v.  Wright,  38  Ind. 
227.  64.     Any  private  agreement  between  the 

'  In  re  Bachman,  12  Bankr.  Reg.  223.  subscriber  and  the  agent  receiving  the  sub- 

And  in  case  a  corporation  is  being  wound  scription,  is  wholly  inoperative,  whether 

up,  and  its  affairs  are  in  the  hands  of  a  it  relates  to  not  being  called  on  to  pay  the 

receiver,  a  shareholder,  who  is  also  a  credi-  subscription,  —  Upton  v.   Tribiloock,  91 

tor  under  another  contract,  is  not  entitled  U.  S.  45;  Swartwoutv.  Michigan,  &c.  E.  R. 

to  set  off  the  debt  due  to  him  thereon  Co.,  24  Mich.  389  ;  Syracuse,  &c.  R.  R. 

against  calls  made  by  the  receiver  on  his  Co.  *.  Gore,  4  Hun  (N.  Y.),  392  ;   Graff 

stock,  nor  to  set  off  anticipated  dividends  v.  Pittsburgh,  &c.  R.  R.  Co.,  31  Penn.  St. 

against    such    calls.      See  Brice's    Ultra  489  ;    Blodgett  v.   Morrill,   20  Vt.  510 ; 

Vires,   553 ;   Ex  parte  Henry  Winsor,  3  Robinson  v.  Pittsburgh,  &c.  R.  R.  Co.,  32 

Story  (U.  S.  C.  C),  411  ;  Cutler  v.  Mid-  Penn.  St.  334  ;  Kennebec,  &c.  R.  R.  Co.  v. 


•  Whitehall,  &c.  R.  E.  Co.  v.  Myers,  16  Abb.  Pr.  bt.  s.  (S.  Y.)  34  ;  Ridgefield,  &e. 
R.  R.  Co.  V.  Brush,  43  Conn.  86. 
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or  that  the  suhscribers  shall  not  be  called  upon  to  pay  for  the  stock, 
or  to  pay  assessments  thereon ;  ^  because  to  permit  such  proof  would 
impugn  that  universal  and  salutary  rule,  that  a  written  contract  can 
neither  be  added  to  nor  subtracted  from  by  proof  of  a  parol  contract 
altering  or  varying  its  terms,  and  would  be  a  fraud  on  all  subsequent 
subscribers.^  But  in  Pennsylvania,  proof  of  parol  conditions  is  held 
to  be  admissible  when  they  form  a  part  of  the  res  gestce ;  *  and  the 


Waters,  34  Me.  369  ;  Roche  v.  Roanoke 
Classical  Seminary,  56  Ind.  198,  —  or  to 
any  other  matter.  Thus,  in  an  Indiana 
case  the  appellee  was  authorized  by  its 
charter  to  construct  a  railway  from  Law- 
rencehurgh  to  Indianapolis,  by  way  of 
Greensburgh,  with  a  branch  from  the  lat- 
ter place  to  Milford.  The  appellant,  a 
citizen  of  Milford,  made  an  unconditional 
subscription  to  the  stock  of  the  company, 
and  paid  it  out,  — the  company  promising 
that  the  branch  should  be  made  to  Milford, 
which  had  not  been  done  at  the  com- 
mencement of  this  suit.  The  appellant 
took  and  still  holds  his  certificate  of  stock 
without  any  offer  to  cancel,  or  assign  it  to 
the  company.  Suit  was  brought  by  appel- 
lant to  recover  the  money.  It  was  held 
that  the  parol  promise  to  construct  the 
branch  to  Milford  could  not  be  proven  as 
a  part  of  the  written  contract  of  subscrip- 
tion ;  and  hence,  the  money  paid  could 
not  be  recovered  on  the  ground  of  a  breach 
of  contract.  And  also,  that  a  recovery 
could  not  be  had  on  the  ground  of  fraud  ; 
the  parol  promise  and  representation 
being,  under  the  circumstances,  no  more 
than  the  expression  of  an  existing  inten- 
tion to  make  the  branch.  McAllister  v. 
Indianapolis  &  Cincinnati  R.  R.  Co.,  15 
Ind.  11.  In  Cairo,  &c.  R.  R.  Co.  v.  Par- 
ker, 84  111.  613,  in  an  action  on  a  note 
payable  "  when  the  track  of  said  railroad 
shall  be  built "  through  a  certain  county, 
"and  when  the  cars  shall  have  run 
thereon,"  it  was  held  that  a  further  con- 
dition could  not  be  engrafted  thereon  by 
parol,  that  such  conditions  were  to  have 
been  performed  in  two  years. 

1  Choteau  Ins.  Co.  v.  Floyd,  74  Mo. 
286.  In  this  case,  a  release  from  liability 
upon  such  subscription  given  by  the  dir- 
ectors, was  held  not  to  be  of  any  avail  in 
an  action  to  recover  the  amount,  thereof, 
because   without    consideration    and   in 


fraud  of  the  other  stockholders  and  the 
creditors  of  the  company.  In  Robinson 
V.  Pittsburgh,  &c.  E.  R.  Co.,  32  Penn.  St. 
334,  it  was  held  not  to  be  a  defence  to  an 
action  upon  a  subscription,  that  the  presi- 
dent of  the  corporation  requested  the  de- 
fendant to  make  it,  and  that  it  was  made 
with  the  understanding  with  him  that  the 
defendant  was  not  to  pay  for  or  hold  the 
stock  subscribed,  and  that  the  same  was 
to  be  cancelled. 

^  Robinson  v.  Pittsburgh,  &c.  R.  R. 
Co.,  32  Penn.  St.  334 ;  Connecticut  & 
Paasumpsic  River  R.  R.  Co.  v.  Bailey,  24 
Vt.  465 ;  Cunningham  o.  Edgefield,  &c. 
E.  R.  Co.,  2  Head  (Tenn.),  23 ;  North 
Carolina  R.  R.  Co.  «.  Leach,  4  Jones 
(N.  C.)  L.,  340  ;  Thighen  v.  Mississippi 
Central,  &c.  R.  R.  Co.,  32  Miss.  348  ; 
Madison,  &c.  Plank  Road  Co.  v.  Steams, 
6  Ind.  379 ;  Kennebec  &  Portland  R.  R. 
Co.  V.  Waters,  34  Me.  369  ;  Johnson  v. 
Pensacola,  &c.  R.  E.  Co.,  9  Fla.  299 ; 
Jack  V.  Naber,  15  Iowa,  450  ;  Cedar  Rap- 
ids, &c.  E.  R.  Co.  V.  "Willetts,  .15  id.  450. 
But  see  Jewett  v.  Lawrenceburgh,  &c.  R. 
E.  Co.,  10  Ind.  539,  where,  when  the 
original  subscription  was  not  produced, 
such  evidence  was  held  admissible ;  and 
such  would  doubtless  be  the  case  when  the 
condition  was  omitted  from  the  writing 
through  the  fraud  of  the  company. 

'  In  Einesmith  v.  People's  Freight  E.  R. 
Co.,  90  Penn.  St.  262,  in  an  action  for  the 
amount  of  a  subscription,  the  defendant 
alleged  that  it  was  expressly  stipulated  by 
the  agent  of  the  company,  in  the  presence 
of  S.,  that  the  defendant's  subscription 
was  not  to  be  paid  until  a  certain  amount 
had  been  subscribed.  The  agent,  on  cross- 
examination,  denied  having  made  such 
representations.  Defendant  then  called  a 
witness  to  prove  that  the  agent  had  made 
such  representations,  although  they  were 
made  at  a  time  previous  to  the  subscrip- 
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representations  of  an  agent  may  always  be  given  in  evidence  to  show 
the  fraud  by  which  subscriptions  to  the  stock  of  a  corporation  were 
obtained,  if  such  representations  were  a  part  of  a  scheme  of  fraud 
participated  in  by  the  of&cers  of  the  corporation  authorized  to  man- 
age its  affairs,  or  if  the  representations  were  such  as  the  subscriber 
might  reasonably  presume  the  agent  had  authority  to  make.^ 

Sec.  29.  Conditional  Subscriptiona,  —  as  to  amount  of  Stock.  — 
There  is  now  no  question  but  that  a  subscriber  may,  at  the  time  he 
subscribes  to  the  capital  stock  of  a  railroad  or  other  corporation, 
annex  any  reasonable  and  legal  condition  thereto,  which  must  be 
performed  in  order  to  give  validity  thereto,^  if  there  is  nothing  in 
the  charter  or  general  law  which  prohibits  it;^  and  this  is  so,  whether 

tion.    The  court  excluded  the  offer,  and  it  ton  Mfg.   Co.  v.  Parker,  14  N.  H.  543  j 

was  held  that  the  testimony  should  have  Contoocook,  &o.  E.  E.  Co.  v.  Barker,  32  id. 

heen  admitted,  as  tending  to  corrohorate  363  ;  N.  H.  Central  R.  R.  Co.  v.  Johnson, 

the  defendant,  and  as  part  of  the  res  gesUe.  30  id.  390  ;  AUman  v.  Havana,  &c.  E.  R. 

McCarty  v.  Salinsgrove,  &o.  E.  E.   Co.,  Co.,  88  111.   521  ;  Shurtz  v.  Schoolcraft, 

87  id.  332.     But  see  MoClure  v.  People's  &c.  E.   E.  Co.,  9  Mich.  269 ;  Selma,  &c 

Freight  R.  R.  Co.,  90  id.  269.  E.   E.    Co.   v.   Anderson,   51  Miss.  829  ; 

1  Custar  V.  Titusville  Gas,  &c.  Co.,  63  Cooper  v.  MoKee,  53  Iowa,  239 ;  Santa 
Pa.  St.  881.  Cruz  E.  R.  Co.  v.  Schwartz,  58  Cal.  106  ; 

2  Oldtown,  &c.  R.  R.  Co.  v.  Yeazie,  39  Eicheeld  &  N.  Y.  E.  E.  Co.  v.  Brush,  43 
Me.  571;  Penohscot,  &o.  E.  E.  Co.  v.  Conn.  86  ;  Tower  i(.  Detroit,  &c.  E.  E.  Co., 
Dummer,  40  id.  172  ;  Penobscot,  &c.  E.  34  Mich.  328  ;  Stowell  v.  Stowell,  9  Am. 
R.  Co.  ■».  Dunn,  39  id.  587 ;  Penohscot  &  Eng.  R.  R.  Co.  (Mich.)  598 ;  Paris,  &c. 
R.  R.  Co.  V.  Wliite,  41  id.  512  ;  Somerset,  R.  E.  Co.  v.  Henderson,  89  111.  86  ;  Caunt- 
&c.  E.  E.  Co.  !>.  Clarke,  61  id.  379  ;  Bel-  wright  v.  Deeds,  37  Iowa,  508 ;  B.  C.  & 
fast,  &c.  E.  R.  Co.  V.  Cottrell,  66  id.  185  ;  M.  R.  R.  Co.  v.  Whitney,  43  id.  113  ; 
Somerset,  &c.  R.  R.  Co.  ■!}.  Cushing,  45  id.  Conrtright  v.  Strickler,  37  id.  382 ;  La- 
524 ;  Bucksport,  &c.  R.  R.  Co.  v.  Buck,  moille  Yalley  R.  R.  Co.  v.  Marsh,  49  Vt. 
68  id.  81  ;  Peoria,  &c.  E.  R.  Co.  v.  Pres-  37 ;  Hanover  Junction,  &c.  E.  R.  Co.  v. 
ton,  35  Iowa,  115 ;  Burlington,  &c.  R.  E.  Haldeman,  82  Peun.  St.  36  ;  North  & 
V.  Boestler,  15  Iowa,  655  ;  Rhey  v.  Ebens-  South  R.  R.  Co.  v.  Winfrie,  51  Ga.  318  ; 
burgh,  &o.  Plank  Road  Co.,  27  Penn.  St.  Emmitt  v.  Springfield,  &c.  E.  E.  Co.,  81 
261  ;  Cumberland  Yalley  E.  E.  Co.  v.  Ohio  St.  23  ;  Mansfield,  &c.  E.  R.  Co.  v. 
Raab,  9  Watts  (Penn.),  458 ;  Chantiers,  Brown,  26  id.  223  ;  Livesey  v.  Omaha 
&o.  R.  R.  Co.  V.  Hodgens,  85  Penn.  St.  Hotel  Co.,  5  Neb.  50  ;  Monroe  v.  Fort 
501 ;  Fisher  v.  Evansville,  &c.  E.  R.  Co.,  Wayne,  &c.  E.  E.  Co.,  28  Mich.  272  ; 
7  Ind.  407  ;  Milwaukee,  &o.  E.  E.  Co.  v.  Cass  v.  Pittsburgh,  &c.  E.  E.  Co.,  80 
Field,  12  Wis.  340  ;  Penobscot,  &o.  E.  E.  Penn.  St.  31  j  Ashtabula,  fie!  E.  R.  Co, 
Co.  V.  Bartlett,  12  Gray  (Mass.),  244  ;  v.  Smith,  15  Ohio  St.  828 ;  Chamberlain 
Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  v.  Painesville,  &o.  E.  E.  Co.,  15  id.  225. 
(Mass.)  23  i  9  id.  187  ;  Worcester,  &c.  E.  '  Chamberlain  v.  Painesville,  &o.  R. 
E.  Co.  V.  Hinds,  8  Cush.  (Mass.)  110  ;  E.  Co.,  15  Ohio  St.  225  ;  Kiiksey  o.  Flor- 
Stoneham  Branch  E.  E.  Co.  v.  Gould,  2  ida,  &c.  E.  E.  Co.,  7  Fla.  23 ;  Cumberland 
Cush.  (Mass.)  277  ;  Troy  &  Greenfield  R.  Valley  E.  R.  Co.  v.  Raab,  9  Watts  (Penn.), 
E.  Co.  V.  Newton,  8  id.  596 ;  Nutter  v.  458  ;  Fort  Edward,  &o.  Plank  Road  Co.  v. 
Lexington,  &c.  E.  E.  Co.,  6  id.  85;  Baile  v.  Payne,  15  N.  Y.  588.  A  condition  which 
Calvert  College,  &c.,  47  Md.  117  ;  Hughes  contravenes  the  provisions  of  the  charter, 
V.  Antietam  Mfg.  Co.,  34  id.  816  ;  Little-  or  which  requires  some  act  to  be  done  by 
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the  sul)scription  is  made  under  the  supervision  of  commissioners,  or 
of  the  officers  of  the  company .^  But,  in  order  to  prevent  a  recovery 
upon  the  subscription,  it  must  amount  to  a  condition  precedent; 
that  is,  it  must  he  of  such  a  character  as  to  show  that  the  subscriber 
intended  to  make  his  liability  to  pay  the  sum  subscribed  dependent 
upon  the  performance  by  the  corporation  of  some  specific  act  or 
thing,  and  such  must  be  the  legal  eifect  of  the  language.  Thus,  a 
subscription  to  the  stock  of  a  railroad  company  for  a  certain  amount, 
with  the  words,  "  to  be  expended  between  the  C.  river  and  the  east 
line  of  the  State,"  was  held  not  to  be  a  condition  precedent,  but 
rather  to  amount  to  a  direction  or  request  as  to  the  manner  in  which 
the  money  should  be  expended.*  But  a  subscription  which  clearly 
shows  that  the  subscriber  intended  to  make  his  liability  to  pay 
dependent  and  conditional  upon  the  doing  of  some  specific  act  by 
the  corporation,  cannot  be  enforced  until  such  condition  is  performed. 
Thus,  if  the  subscription  is  for  fifty  shares,  provided  ten  thousand 
shares  are  subscribed,  or,  that  the  company  shall  not  organize  or 
enter  upon  the  enterprise  contemplated  until  a  certain  number  of 
shares  are  subscribedj  such  condition  is  a  condition  precedent,  and 
the  corporation  cannot  enforce  the  subscription  until  the  condition  is 
performed ;  ^  and  where  the  charter  fixes  the  capital  stock,  and  pro- 
vides that  the.  full  amount  shaU  be  subscribed,  the  taking  up  of  the 
entire  amount  is  a  condition  precedent  to  the  enforcement  of  a  sub- 
scription, the  same  as  though  it  had  been  expressly  written  in  the 
contract, — upon  the  ground  that  if  this  were  not  so,  the  proportional 
risk  of  a  subscriber  in  the  enterprise  would  be  varied  without  his 
consent ;  because  by  fixing  the  capital,  either  by  the  legislature  or 
the  officers  of  the  corporation,  that  amount  is  treated  as  essential  to 
the  success  of  the  enterprise,  and  the  subscribers  cannot  be  held, 

the  corporation  which  it  has  no  power  to  mere  agents  with  limited  powers,   they 
do,  or  which  it  is  prohibited  from  doing,  have  no  power  to  annex  conditions  to  a 
is  void.    Peters  v.  Lincoln,  &c.  E.  R.  Co.,  suhscription,  and  can  offer  to  suhscrihers 
4  McCrary  (U.  S.  C.  C),  269  ;  Pittsburgh,  no  other  terms  than  those  prescribed  by 
&C.   E.  E.   Co.    V.   Woodrow,    1  Pittsb.  the  legislature.      Bedford  E.  E.   Co.   v. 
(Penn.)  450.  Bowser,  48  Penn.  St.  29  ;  Pittsburgh,  &c. 
1  Pittsburgh,  &c.  E.  E.  Co.  v.  Stewart,  E.  E.  Co.  ■».  Biggars,  34  id.  455  ;  Baliing- 
41  Penn.  St.  54  ;  New  Albany,  &c.  E.  E,  ton  v.  Pittsburgh  E.  E.  Co.,  34  id.  158. 
Co.  V.  McCormick,  10  Ind.  499  ;  Evans-         ^  Lane  v.  Brainerd,  30  Conn.  565. 
ville,  &c.  E.   E.  Co.   .;.  Sheuner,  10  id.  '  Penobscot  &  Kennebec  E.  E.  Co.  v. 
244  ;  Jewett  v.  Lawrenoeburgh,  &c.  E.  E.  Dunn,  39  Me.  587  ;  Philadelphia  &  West- 
Co.,  10  id.  539  ;  Martin  v.  Pensacola,  &c.  Chester  E.  E.  Co.  v.  Hickman,  28  Penn. 
E.  E.  Co.,  8  Pla.  370.    But  in  Pennsyl-  St.  318  ;  Penobscot  E.  E.  Co.  v.  White, 
vania  it  is  held  that  as  commissioners  are  41  Me.  612. 
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until  h/  raising  the  full  amount,  the  success  of  the  enterprise  is  as- 
sured ;  ^  and  when  a  condition  is  thus  imposed  by  the  statute,  the 
legislature,  by  afterwards  reducing  the  capital  stock  to  the  sum 
actually  subscribed,  cannot  give  validity  to  such  prior  subscriptions, 
because  the  condition,  although  only  implied,  is  a  part  of  the  con- 
tract, which  the  legislature  cannot  impair.^ 

But,  unless  the  charter,  or  general  law,  or  the  subscription  itself 
expressly  makes  such  a  condition,  or  it  is  fairly  implied  from  the 
language  thereof,  the  raising  of  the  full  amount  of  the  capital  stock 
is  not  a  condition  precedent.^  Where  the  amount  of  capital  stock 
or  the  number  of  shares  is  not  fixed  by  the  charter,  it  may  be  fixed 
by  the  stockholders  or  directors ;  *  but  if  the  statute  provides  that 
the  directors  shall  fix  the  number  of  shares,  they  must  discharge  this 
duty  before  an  assessment  can  be  laid ;  ®  but  it  seems  that,  although 
the  proper  method  of  fixing  the  number  of  shares  is  by  a  vote  of 


1  In  Salem  Mill  Dam  Co.  v.  Eopes,  9 
Pick.  (Mass.)  187,  the  charter  provided 
that  the  capital  stock  of  the  corporation 
should  consist  of  five  thousand  shares, 
and  that  the  whole  number  should  be 
subscribed  for  before  an  assessment  should 
be  laid.  Thirty  shares  out  of  the  whole 
■number  were  subscribed  for  by  A.  on  ac- 
count of  B.,  but  without  authority;  and  it 
was  held  that  under  this  state  of  facts,  an 
assessment  was  not  authorized,  as  the  stock 
had  not  been  fully  subscribed  for.  In 
this  case  the  question  was  raised,  but  not 
decided,  whether,  if  a  certain  number  of 
subscriptions  had  been  made  by  persons 
who  were  insolvent,  the  assessment  would 
be  invalidated.  But  in  Penobscot  R.  E. 
Co.  V.  White,  41  Me.  612,  it  was  held  not 
competent  for  a  stockholder  to  show,  for 
the  purpose  of  avoiding  a  subscription 
under  a  similar  condition,  that  a  number 
of  shares  had  been  subscribed  for  by  per- 
sons who  were  insolvent,  unless  it  is  also 
shown  that  the  corporation  acted  in  bad 
faith  in  receiving  them.  Upon  the  gen- 
eral question,  see  Norwich,  &c.  Nav.  Co. 
D.  Theobald,  M.  &  M.  151;  Memphis 
Branch  R.  R.  Co.  v.  Sullivan,  67  Ga.  240  ; 
Somerset  R.  R.  Co.  v.  Clarke,  61  Me. 
379  ;  N.  H.  Central  R.  R.  Co.  v.  John- 
son, 30  N.  H.  390 ;  Oldtown,  &c.  R.  R. 
Co.  V.  Veazie,  39  Me.  571  ;  Livesey  v. 
Omaha  Hotel  Co.,  6  Neb.  50  ;  Peoria,  &c. 


R.  E.  Co.  V.  Preston,  35  Iowa,  116  ;  Fry 
V.  Lexington,  &c.  R.  R.  Co.,  2  Met.  (Ky.) 
314  ;  Dail  v.  Mt.  Sterling  Coal  Road  Co., 
13  Bush  (Ky.),  32  ;  Contoocook,  &c.  E.  E. 
Co.  V.  Barker,  32  N.  H.  336. 

^  Oldtown,  &c.  R.  E.  Co.  o.  Veazie, 
ante. 

'  City  Hotel  v.  Dickinson,  6  Gray 
(Mass. ),  686  ;  Kennebec,  &c.  R.  R.  Co.  v. 
Jarvis,  34  Me.  360 ;  Willamette  Freight- 
ing Co.  V.  Stanners,  4  Oregon,  261  ;  York, 
&c.  R.  E.  Co.  V.  Pratt,  40  Me.  447; 
Waterford,  &c.  E.  E.  Co.  o.  Dalbiac,  6 
Exchq.  443  ;  Lexington,  &c.  R.  E.  Co.  v. 
Chandler,  13  Met.  (Mass.)  311 ;  Perkins 
V.  Sanders,  66  Miss.  633 ;  Somerset,  &c. 
R.  R.  Co.  V.  Gushing,  46  Me.  524 ;  Nut- 
ter V.  Lexington,  &c.  R.  R.  Co.,  6  Gray 
(Mass.),  86;  Boston,  Barre,  &  Gardner 
E.  R.  Co.  V.  Wellington,  113  Mass.  79 ; 
Hunt  V.  Kansas,  &c.  Bridge  Co.,  11  Kan. 
412  ;  Aronwick  E.  R.  Co.  v.  Cady,  11 
R.  I.  131 ;  Fox  V.  AUensvUle,  &c.  Turn- 
pike Co.,  46  Ind.  81  ;  Hoagland  v.  Cin- 
cinnati, &o.  R.  R.  Co.,  18  Ind.  452; 
Hamilton,  &c.  Plank  Road  Co.  v.  Rice, 
7  Barb.  (N.  Y.)  157. 

*  Pike  V.  Bangor,  &c.  E.  R.  Co.,  68 
Me.  445  ;  Somerset,  &c.  R.  R.  Co.  v.  Gush- 
ing, 45  id.  524. 

'  Troy  &  Greenfield  E.  E.  Co.  v.  New- 
ton,  8  Gray  (Mass.),  596. 
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the  directors,  yet  it  may  be  done  by  voting  to  close  the  books  when 
a  certain  number  of  shares  have  been  taken,  as  that  act  indicates 
that  they  are  satisfied  that  the  number  of  shares  represented  on  the 
books  is  sufficient.!  When  a  charter  provides  that  the  capital 
stock  shall  not  be  more  than  a  certain  sum,  nor  less  than  a  certain 
sum  named,  and  the  charter  provides  that  an  assessment  may  be 
laid  when  the  minimum  sum  named  in  the  charter  is  subscribed,  it 
may  be  laid,  although  the  number  of  shares  to  be  raised  has  not  been 
fixed  by  the  directors.^ 

In  all  cases  where  a  subscription  is  made  upon  condition  that  a 
certain  amount  of  stock  shall  be  subscribed  for,  it  is  necessary  that 
bond  fide  subscriptions  to  that  amount  should  be  made  by  persons 
who  are  at  the  time  of  subscribing  apparently  solvent ;  *  and  must  be 
unconditional,  or  the  condition  must  be  shown  to  have  been  per- 
formed or  waived.*  Indeed,  such  a  condition  requires  that  the  sub- 
scriptions should  all  stand  upon  common  ground,  free  from  all 
conditions,  and  be  binding  upon  the  persons  making  them.^  Conse- 
quently, a  subscription  which  is  payable  in  depreciated  currency  ®  or 
which  is  made  by  a  contractor  upon  special  and  peculiar  terms,''  or 
which  is  colorable  or  fictitious,®  cannot  be  included. 

Sec.  .30.  Kind  of  Conditions 'Which  maybe  imposed.  —  As  pre- 
viously stated,  any  condition  may  be  imposed  by  the  subscriber 
which  is  reasonable  in  view  of  the  enterprise  contemplated,  and 
which  is  not  in  contravention  of  the  charter  or  any  general  law;  and 
such  conditions  are  binding  upon  the  corporation,  and  unless  per- 
formed are  a  defence  to  an  action  to  recover  the  subscription ;  ^  and 
the  burden  is  upon  the  company  to  show  that  it  has  substantially 


1  Lexington,  &o.  R.  B.  Co.  v.  Chandler,  Greenfield  R.  R.  Co.  v.  Newton,  8  Gray 

13  Met.  (Mass.)  311.  (Mass.),  569. 

"  Penobscot  R.  R.  Co.  v.  Bartlett,  12         '  Salem  Mill  Dam  Co.  v.  Ropes,  ante. 
Gray  (Mass.),  244  ;  White  Mountain R.  R.         ^  Cabot,  &c.  Bridge  v.  Chapin,  6  Cush, 

Co.  V.  Eastman,  34  N.  H.  124.  (Mass.)  50. 

'  Phillips  «.  Covington,  &c.  Bridge  Co.,  '  Boston,  &c.  B.  R.  Co.  v.  'Wellington, 

2  Met.  (Ky.)219;  Salem  Mill  Dam  Co.  ■».  113  Mass.  79;  Oskaloosa,  &o.  Works  v. 

Ropes,  9  Pick.  (Mass.)  187  ;  Moriadnook  Parkhurst,  6  N.  W.  Rep.  235. 
R.  R.  Co.  V.  Felt,  52  N.  H.  379 ;  Penob-         8  Memphis  Branch  R.  R.  Co.  v.  Sulli- 

scot  R.  R.  Co.  V.  Dummer,  40  Me.  172 ;  van,  67  Ga.  240. 

Lewey's  Island  R.  R.  Co.  v.  Bolton,  48         '  Hanover  Junction,  &o.  B.  R.  Co.  v. 

Me.  461  ;  Belfast,  &c.  R.  R.  Co.  v.  Cot-  Haldeman,  82  Penn.  St.  36 ;  Belfast,  &o. 

trell,  66  Me.  185.  R.  R.  Co.  v.  Moore,  60  Me.  561  ;  Burke 

*  Boston,  Barre,  &  Gardner  E.  R.  Co.  v.  Smith,  16  Wall.  (U.  S.)  390 ;  Hender- 

V.  Wellington,    113  Mass.   79 ;   Troy  &  son,  &o.  B.  R.  Co.  v.  Leavell,  16  B.  Hon. 

(Ky.)  358, 
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performed  the  condition;^  and  the  subscriber  does  not  become  a 
member  of  the  corporation  until  such  condition  is  performed.^ 

Of  course,  a  condition,  in  order  to  be  operative,  must  have  been 
made  when  the  stock  was  subscribed  for,  or  else  it  must  be  shown 
that  it  was  subsequently  made  with  the  consent  of  all  the  parties ;  ^ 
and  it  is  valid,  although  made  in  a  distinct  writing  from  that  con- 
taining the  subscription  itself,  unless  it  op&rtutes  as  a  fraud  upon  the 
other  syhscribers ;  *  and,  if  there  is  no  proof  as  to  when  the  condition 
was  made,  it  wiU  be  presumed  to  have  been  made  at  the  time  of 
subscribing.^ 

Sec.  31.  Condition  as  to  Location.  —  A  condition  contained  in  a 
subscription  to  the  stock  of  a  railroad  company,  that  the  road  shall 
be  located  over  a  certain  route,  is  valid,  and  the  subscription  cannot 
be  enforced  if  the  condition  is  not  complied  with,  —  subject  to  the 
provision  that  the  location  designated  is  within  the  purview  of  the 
charter.*    And  a  contract  to  pay  money  as  a  gratuity  in  considera- 


1  Pittsburgh,  &c.  E.  E.  Co.  v.  Hick- 
man, 28  Penn.  St.  318 ;  People's  Ferry 
Co.  1).  Balch,  8  Gray  (Mass.),  303  ;  Mon- 
adnock  E.  E.  Co.  ■».  Felt,  52  N.  H. 
379 ;  Bucksport,  &c.  E.  E.  Co.  v.  Buck, 
65  Me.  536 ;  Eidgefield,  &c.  E.  E.  Co.  v. 
Eeynolds,  46  Conn.  375;  Chase  ■».  Syca- 
more, &c.  E.  E.  Co.,  38  111.  215 ;  Union 
Hotel  Co.  V.  Hersee,  15  Hun  (N.  Y.),  371 ; 
Santa  Cruz  E.  E.  Co.  v.  Schwartz,  53  CaL 
106 ;  People  v.  Holden,  82  111.  93.  And 
according  to  some  of  the  cases,  it  is  held 
that  the  subscriber  is  entitled  to  notice 
that  the  condition  is  performed  before 
action  is  brought.  Chase  v.  Sycamore, 
&c.  E.  E.  Co.,  ante.  But  it  is  not  be- 
lieved that  this  doctrine  is  accurate,  as 
the  question  as  to  whether  the  condition 
has  been  performed  or  not  is  one  of  fact, 
which  the  corporation  takes  the  risk  of 
being  able  to  establish,  or  of  failing  in  its 
suit.  New  Albany,  &c.  E.  E.  Co.  v.  Mc- 
Cormick,  10  Ind.  499  ;  Brudlove  v.  Mar- 
tinsville, &c.  E.  E.  Co.,  12  id.  114  ;  Jewett 
V.  Lawrenceburgh,  &c.  E.  E.  Co.,  10  id. 
639  ;  Evansville  &  Indianapolis  E.  E.  Co. 
n.  Shearer,  10  id.  244 ;  Shearer  v.  Evans- 
ville, &c.  E.  E.  Co.,  12  id.  452. 

"  McMillan  v.  Maysville,  &c.  E.  E.  Co., 
15  B.  Mon.  (Ky.)  218;  Chase  v.  Syca- 
more, &c.  E.  E.  Co.,  ante. 

»  N.  H.  Central  E.  E.  Co.  v.  Johnson, 


30  N.  H.  390.  It  would  seem  that  the 
commissioners  may  consent  to  a  subse- 
quent condition.  Thus  in  Montpelier,  &c. 
E.  E.  Co.  V.  Langdon,  45  Vt.  137,  the 
defendant  on  the  19th  of  January,  1869, 
subscribed  for  one  hundred  shares  in  the 
defendant  road,  of  one  hundred  dollars  each. 
At  a  legal  meeting  of  the  commissioners  of 
the  corporation  held  Dec.  29th  prox., 
the  defendant  in  the  presence  of  the  com- 
missioners annexed  to  his  subscription  the 
following  condition  :  "  Condition  that  re- 
sponsible individuals  of  Montpelier  shall 
subscribe  fifty  thousand  doUars,  within 
one  year  from  above  date,  and  a  list  of 
subscribers  and  amount  of  each  given  me 
January  19,  1870."  It  was  held  that  the 
true  meaning  of  this  condition  was  that 
the  defendant's  subscription  —  he  being  a 
resident  of  Montpelier —  was  to  be  counted 
towards  the  fifty  thousand  dollars  named 
therein. 

*  "White  Mountain  E.  E.  Co.  v.  East- 
man, 34  N.  H.  124. 

5  Eobinson  v.  Pittsburgh,  &c.  E.  B. 
Co.,  32  Penn.  St.  334. 

8  NashviUe,  &c.  E.  E.  Co.  v.  Baker, 
2  Cold.  (Tenn.)  574  ;  Charlotte,  &c.  E.  E. 
Co.  V.  Blakely,  3  Strobh.  (S.  C.)  245; 
Miller  i>.  Pittsburgh,  &c.  E.  E.  Co.,  40 
Penn.  St.  237  ;  Burlington,  &c.  E.  E.  Co. 
V.  Boestler,  15  Iowa,  555 ;  Swartwout  v. 
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tion  that  a  railway  corporation  will  locate  its  road  over  a  certain  route 
or  to  a  certain  point,  is  valid  and  binding,  and  is  predicated  upon  a 
sufficient  consideration,  and  is  not  opposed  to  public  policy  unless  the 
public  interest  is  sacrificed  by  it.^    But  in  ITew  York,  under  a  char- 


MicMgan  Air  Line  B.  B.  Co.,  24  Mich. 
389  ;  Dea  Moines  Valley  E.  E.  Co.  v. 
Graff,  27  Iowa,  99  ;  'Woonsockefc,  &c.  E.  E. 
Co.  V.  Sherman,  8  E.  I.  564 ;  Warner  v. 
Calleuder,  20  Ohio  St.  190  ;  Smith  v. 
Allison,  23  Ind.  366 ;  Browulee  v.  Ohio, 
&c.  R.  R.  Co.,  18  Ind.  68  ;  North  Mis- 
souri E.  E.  Co.  II.  Winkler,  29  Mo.  318 ; 
North  Missouri  E.  R.  Co.  v.  Miller,  34  id. 
19 ;  Buffalo,  &e.  R.  R.  Co.  v.  Pottle,  23 
Barb.  (N.  Y.)  21;  Jewett  v.  Lawrence- 
burgh,  &c.  R.  R.  Co.,  10  Ind.  539 ;  Mc- 
Millan V.  Maysville,  &c.  R.  R.  Co.,  15 
B.  Mon.  (Ky.)  218;  Chamberlain  i>.  Paines- 
ville,  &c.  R.  E.  Co.,  15  Ohio  St.  225; 
Ashtabula,  &c.  E.  R.  Co.  v.  Smith,  15 
Ohio  St.  328  ;  Paris,  &c.  R.  R.  Co.  v. 
Henderson,  89  111.  86  ;  Cooper  v.  McKee, 
53  Iowa,  239 ;  Detroit,  &c.  R.  R.  Co.  v. 
Starues,  38  Mich.  698 ;  Henderson,  &c. 
R.  E.  Co.  V.  Leavell,  18  B.  Mon.  (Ky.) 
358;  Martin  v.  Pensacola,  &c.  E.  E.  Co., 
8  Fla.  370  ;  Trott  v.  Sarchett,  10  Ohio  St. 
241  ;  Mansfield,  &c.  E.  E.  Co.  v.  Brown, 
26  Ohio  St.  223  ;  Parks  v.  Evansville,  &o. 
E.  E.  Co.,  23  Ind.  567  ;  Parker  o.  Thomas, 
19  Ind.  213;  Ehey  v.  Ebensburgh,  &c. 
Plank  Road  Co.,  27  Penn.  St.  261 ;  Cum- 
berland Valley  R.  R.  Co.  v.  Baub,  9  Watts 
(Penn.),  458  ;  Caley  v.  Philadelphia,  &c. 
R.  R.  Co.,  80  Penn.  St.  363  ;  Bucksport, 
&c.  R.  R.  Co.  V.  Brewer,  67  Me.  295  ; 
Merrill  v.  Reeves,  50  Iowa,  504 ;  Agri- 
cultural, &c.  E.  E.  Co.  V.  Winchester,  13 
Allen  (Mass.),  29 ;  First  National  Bank  v. 
Hurford,  29  Iowa,  579 ;  Spartanburgh, 
&c.  E.  E.  Co.  V.  Graffenried,  12  Eich. 
(S.  C.)  275;  Taggart  v.  Western  Md. 
E.  R.  Co.,  24  Md.  563 ;  Racine  Co.  Bank 
*.  Ayres,  12  Wis.  512  ;  Michigan  Midland 
&  Canada  R.  E.  Co.  v.  Bacon,  33  Mich. 
466 ;  Iowa,  &c.  R.  E.  Co.  v.  Bliobenes, 
41  Iowa,  267  ;  Toledo,  &c.  E.  R.  Co.  v. 
Johnson,  49  Mich.  148 ;  Cayuga  Lake 
E.  E.  Co.  V.  Kyle,  5  T.  &  C.  (N.  Y.)  659  ; 
Cedar  Eapids  &c.  E.  E.  Co.  v.  Spofford, 
41  Iowa,  292 ;  Berryman  v.  Cincinnati 
Southern  R.  R.  Co.,  14  B.  Mon.  (Ky.) 
755 ;  Moore  v.  Hanover  Junction  E.  E. 


Co.,  94  Penn.  St.  324 ;  Crane  v.  Indiana, 
&o.  E.  E.  Co.,  59  Ind.  165. 

1  In  First  National  Bank  of  Cedar 
Eapids  V.  Hendrie,  49  Iowa,  402 ;  31  Am. 
Bep.  153,  the  defendant  gave  his  notes  for 
specific  sums  to  secure  the  construction  of 
the  Cedar  Rapids  &  Missouri  Baili'oad, 
from  Cedar  Eapids  to  Council  Bluffs.  As 
located,  the  road  reached  the  Missouri 
Elver  many  miles  north  of  Council  Bluffs ; 
but  the  officers  of  the  corporation  informed 
the  citizens  of  Council  Bluffs  that  if  .suf- 
ficient inducements  were  offered  by  way  of 
contributions  by  them,  the  route  should 
be  changed  so  as  to  strike  the  river  at  that 
city  ;  and,  in  pursuance  of  that  proposi- 
tion, the  notes  in  suit  were  executed,  and 
the  road  was  buUt  to  Council  Bluffs.  Pay- 
ment was  resisted  upon  the  ground  that 
the  notes  were  given  under  a  contract 
which  was  void,  as  being  opposed  to  pub- 
lic policy.  But  the  court  held  otherwise. 
Beck,  J.,  saying:  "Counsel  for  defend- 
ants insist  that  corporations  organized  for 
building  and  operating  railroads  are  pub- 
lic in  their  character,  and  are  charged  with 
duties  which  require  them  to  construct 
and  operate  their  roads  so  as  best  to  serve 
the  interests  of  the  public.  In  the  appli- 
cation of  the  principle  it  is  insisted  that 
raiL-oads  ought  to  be  located  in  view  of 
the  public  interest,  and  that  their  location 
should  not  be  changed  to  promote  the 
interest  of  the  corporations  or  their  offi- 
cers. If  we  admit  these  propositions  to  be 
sound,  we  are  not  prepared  to  concede  that 
this  case  is  brought  within  the  rules  advo- 
cated by  counsel.  It  is  not  made  to  ap- 
pear that  the  public  interest  did  not 
demand  the  construction  of  the  road  to 
Council  Bluffs,  and  that  its  first  location 
to  another  point  on  the  Missouri  Biver 
was  in  conflict  with  public  policy,  and  the 
change  of  location  was  therefore  required 
by  the  duty  and  obligation  of  the  corpora- 
tion as  understood  by  counsel  Whatever 
may  have  been  the  motive  of  the  corpora- 
tion in  making  the  change  of  location,  it 
surely  appears  to  have  been  in  accord  with 
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ter  authorizing  absolute  subscriptions  for  the  construction  of  a  public 
highway,  subscriptions  conditional  on  the  adoption  of  a  particular 
locality  or  terminus  have  been  held  to  be  void,  as  being  opposed  to 
public  policy,  in  that  they  tend  to  induce  a  location  which  wiU 
subserve  private  interests  to  the  detriment  of  the  public,  and  operate 
as  a  fraud  upon  absolute   subscribers;^  and  this  rule  has  been 


the  public  interest.  We  ihay  judicially 
take  notice  of  the  location,  history,  and 
population  of  the  city  of  Council  Bluifs, 
and  also  of  the  fact  that  the  tenninus  of 
the  road  at  the  Missouri  Kiver,  first  pro- 
posed, was  at  a  point  of  very  inconsidera- 
ble importance.  The  interest  of  the 
public  would  be  better  served  by  the  road 
terminating  at  the  largest  town  upon  the 
Missouri  River  within  the  borders  of  the 
State,  rather  than  at  a  point  where  no  town 
or  city  was  built.  The  connection  which 
the  road  would  have  at  Council  Bluffs  with 
other  railroads  was  also  a  matter  of  public 
concern,  and  should  have  influenced  the 
choice  of  that  city  as  a  terminal  point.  It 
follows  that  the  construction  of  the  road 
to  Council  Bluffs  was  not  in  conflict  with 
public  policy.  But  counsel  contend  that 
the  payment  of  money  by  the  parties  in- 
terested to  secure  the  location  of  the  road 
as  demanded  by  the  public  interest  is  in 
conflict  with  public  policy ;  in  other  words, 
that  the  corporation  cannot  receive  money 
as  a  gratuity  for  the  construction  of  its 
railroad  to  Council  Bluffs.  But  this  court 
has  sustained  statutes  authorizing  taxes  in 
aid  of  railroad  corporations  to  be  voted  by 
the  people,  on  condition  that  their  roada 
were  built  through  the  town  or  township 
where  the  vote  was  had.  Stewart  v.  Su- 
pervisors of  Polk  County,  30  Iowa,  9. 
Notes  and  contracts  conditioned  for  the 
payment  of  money  upon  the  completion 
of  railroads  to  points  indicated  have  been 
held  to  be  supported  by  sufficient  con- 
sideration. Des  Moines  Valley  R.  B.  Co. 
V.  Graff,  27  id.  99 ;  First  National  Bank 
of  Cedar  Rapids  v.  Hurford,  29  id.  579 ; 
Burlington,  &o.  B.  R.  Co.  v.  Palmer,  42 
id.  222.  We  conclude  that  under  the  de- 
cisions of  this  court,  the  contract  upon 
which  the  notes  in  suit  were  given  are  not 
in  conflict  with  public  policy."  Rose  v. 
San  Antonio,  &c.  R.  R.  Co.,  81  Tex.  49  j 
Carlisle  v.  Terre  Haute  R.  R.  Co.,  6  Ind. 
318  ;  Michigan,  &c.  R.  R.  Co.  v.  Corbett, 


33  Mich.  458 ;  Cumberland  Valley  R.  R. 
Co.  V.  Baub,  9  Watts  (Penn.),  458  ;  Cedar 
Rapids  &c.  R.  R.  Co.  v.  Spofford,  41  Iowa, 
292  ;  Berryman  v.  Cincinnati,  &c.  R.  R. 
Co.,  14  Bush  (Ky.),  775;  Michigan,  &c. 
R.  R.  Co.  V.  Bacon,  33  Mich.  466 ;  Mc- 
Clure  V.  Missouri,  &c.  R.  R.  Co.,  9  Kan. 
373.  An  action  was  brought  upon  a  rail- 
way subscription,  conditioned  to  he  paid 
in  instalments,  as  might  from  time  to  time 
be  called  for  by  the  directors,  provided 
the  same  should  be  expended  upon  a  cer- 
tain line  of  road  to  be  thereafter  located 
by  the  company.  It  was  held  that  the 
petition,  showing  neither  the  road  con- 
structed nor  an  offer  nor  readiness  to  ex- 
pend the  money  subscribed,  according  to 
the  condition,  was  defective  ;  that  upon  a 
demuiTer  by  the  plaintiff  to  an  answer  to 
such  petition,  such  defects  in  the  petition 
require  such  demurrer  to  be  overruled. 
Trott  V.  Sarchett,  10  Ohio  St.  241.  If  a 
railway  company  is  authorized  to  build  its 
road  in  three  sections,  and,  after  the  com- 
pletion of  the  first  section,  subscriptions 
are  obtained  for  the  second  and  third  to- 
gether, the  same  may  be  collected,  although 
it  does  not  appear  where  or  how  they  are 
to  be  expended.  Agi'icultural  Branch 
R.  R.  Co.  1).  Winchester,  13  Allen  (Mass.), 
29.  In  another  case  the  act  incorporating 
a  company  required  it  to  commence  work 
as  near  simultaneously  as  possible  in  sec- 
tions, and  provided  that  the  subscribers 
might  designate  the  section  on  which  they 
desired  their  subscriptions  to  be  used.  On 
an  action  upon  the  subscription  of  a  stock- 
holder, it  was  held  that  it  was  no  defence 
that  the  company  had  abandoned  work  on 
one  section,  and  had  determined  to  appro- 
priate the  funds  of  the  company  on  an- 
other section.  Vicksburg,  Shreveport,  & 
Texas  R.  R.  Co.  v.  McEean,  12  La.  An. 
688. 

1  Butternuts  v.  Oxford  Turnpike  Co., 
1  Hill  (N.  Y.),  518;  Fort  Edward,  &e. 
Turnpike  60.  v.  Payne,  15  N.  Y.  583. 
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applied  in  the  case  of  railroads ;  ^  but  this  doctrine  is  believed  to  be 
unsound,  and  is  not  followed  in  other  States,  and,  if  generally 
applied,  would  often  result  disastrously  to  this  species  of  enterprise. 
It  is  a  relic  of  the  old  and  untenable  doctrine  relative  to  the 
powers  of  corporations,  which  is  repudiated  by  the  progressive 
spirit  of  the  law,  and  the  utter  fallacy  of  which  has  been  demon- 
strated by  experience.^  Even  though  no  condition  is  expressed 
in  the  subscription,  yet,  if  the  charter  or  the  subscription-paper 
itself  fixes  the  route,  a%y  material  change  therein  releases  the  sub- 
scriber from  his  obligation  to  pay.^  Where  there  is  a  condition  as 
to  the  route,  and  there  is  a  variation  therefrom  in  the  final  construc- 
tion of  the  road,  the  subscriber  may  show  that  as  to  him  the  varia- 
tion is  material.  Thus,  a  contract  of  subscription  to  stock  provided 
for  the  building  of  a  railroad,  according  to  the  survey  made  by  a 
certain  railroad  company.  The  original  route  ran  within  five  hun- 
dred feet  of  the  defendant's  mill;  but  after  the  subscription  was 
made,  the  route  was  changed  so  that  the  road  was  1200  feet  from  the 
mill.  He  contended  that  this  change  was  material ;  that  it  was  the 
location  of  the  original  survey  which  induced  his  subscription ;  and 
that  his  interests  were  seriously  compromised  by  the  alteration :  and 
the  court  rejected  the  evidence.  It  was  held  that  the  court  erred, 
and  that  he  should  have  been  permitted  to  show  that  the  alteratioli 
in  the  route  was  as  to  him  a  material  variation.*  If  the  route  is 
fixed  by  the  charter,  although  the  contract  of  subscription  is  silent 

1  tJtica.  &o.  E.  R.  Co.  v.  Brinckerhoff,  completing  the  road  between  West  Union 

21  Wend.  (N.  Y.),  139.  and  the  point  of  intersection  named,  while 

'  See  upholding  the  validity  of  such  it  failed  to  construct  its  road  to  West 

contracts,  in  addition  to  the  cases  already  Union  from  the  other  direction,  and  that 

cited,  Troy,  &c.  E.  E.  Co.  v.  Newton,  1  the  road  must  have  heeu  completed  to 

Gray  (Mass.),  544;  Bucksport,  &c.  E.  E.  West  Union  on  the  one  side  and  half  the 

Co.  V.  Brewer,   67  Me.  295 ;  Eoberts  v.  grading  done  on  the  other.    B.  C.  E.  & 

Mobile,   &c.   E.  E.    Co.,   32  Miss.    373 ;  M.  E.  E.  Co.  v.  Whitney,  43  Iowa,  113. 

Belfast,  &c.  E.  E.  Co.  v.  Moore,  60  Me.  As  to  the  construction  to  be  put  upon  con- 

661  ;  Taylor  v.  Fletcher,  15  Md.  80.  ditions,  see  Hanover  Junction,  &c.  E.  E. 

'  Caley  v.  Philadelphia  &  Chester  Co.  Co.  ■».  Haldeman,  82  Pa.  St.  36  ;  15  Am. 

E.  E.   Co.,  80  Penn.  St.  363.     By  the  E'y  Eep.  442 ;  Emmitt  v.  Springfield,  &Ci 

terms  of  a  contract  between  W.  and  a  E.  E.  Co.,  31  Ohio  St.  23 ;  16  Am.  E'y 

railway  company,  he  became  bound  to  pay  Eep.  266  ;  Mansfield,  Coldwater,  &  Lake 

the  latter  fifteen  hundred  dollars  if  within  Michigan  E.  E.  Co.  v.  Brown,  26  Ohio  St. 

a  specified  time  it  should  have  completed  223 ;   13  Am.   E'y  Eep.   341 ;  North  & 

its  road  to  West  Union  and  have  done  half  South  E.  E.  Co.  v.  Winfrie,  51  Ga.  318  ; 

the  grading  between  that  place  and  the  Lamoille  Valley  E.  E.  Co.  v.  Maish,  49 

point  of  intersection  with  the  M.  &  St.  P.  Vt.  37. 

Eailway.     It  was  held  that  the  company         *  Moore ».  Hanover  Junction  E.  E.  Co., 

had  not  complied  with  the  contract  by  94  Fenn.  St.  324. 
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in  that  respect,  any  material  variation  therefrom  invalidates  the  sub- 
scription ;  ^  and  a  subscription-paper  which  sets  out  the  termini  of 
a  railway,  and  the  route  over  which  it  will  be  constructed,  operates 
as  a  contract  that  the  termini  and  the  route  shall  be  as  stated ; 
and  if  the  company  materially  changes  them,  a  subscriber  will  be 
released.  Thus,  a  railway  company  took  subscriptions  for  its  road, 
with  specified  route  and  termini;  it  passed  a  resolution  changing 
them  in  material  points ;  and  it  was  held  that  this  was  evidence  of 
abandonment  of  the  route  in  the  subscription.^ 

But  there  need  not  be  a  literal  compliance  with  the  provisions  of 
the  statute ;  it  will  be  sufficient  if  the  statute  is  substantially  an- 
swered in  that  respect.'  And  this  is  the  case  even  where,  after  the 
subscription  is  entered  into,  a  relocation  of  the  road  is  made.  Thus, 
a  railway  company,  having  filed  a  location  in  which  the  line  was  di- 
vided into  three  divisions,  and  in  which  a  portion,  extending  to  a 
point  in  the  town  of  P.,  was  designated  as  the  first  division,  was 
subsequently  empowered  by  statute  to  build  its  road  in  sections,  and 
.  the  road  was  so  built ;  afterwards  a  new  location  was  filed,  in  which 
the  line  was  not  divided  into  sections,  and  no  point  in  the  town  of 
P.  was  indicated  as  the  end  of  the  first  section.  In  an  action  by 
the  company  to  recover  assessments  against  one  who,  before  the  re- 
location, had  subscribed  for  stock  in  the  first  section,  it  was  held 
that  the  failure  to  fix  the  end  of  the  first  section  in  the  relocation 
did  not  release  the  stockholder.* 

A  change  of  terminus,  which  it  is  within  the  power  of  the  cor- 
poration to  make,  where  the  contract  of  subscription  does  not 
expressly  contain  anything  which  makes  the  validity  of  the  sub- 
scription dependent  upon  the  construction  of  the  road  to  a  particu- 
lar point,  will  not  invalidate  the  subscription,^  or  a  note  even, 
given  as  a  gratuity  in  aid  of  the  enterprise,  although  the  change 
was  made  to  injure  a  subscriber  to  the  capital  stock;®  because  in 

1  This  is  upon  the  ground  that  the  '  Cayuga  Lake  R.  R.  Co.  v.  Kyle  5 
charter  is  treated  as  forming  a  part  of  the    T.  &  -C.  (N.  Y.)  569. 

contract,  and  the  parties  are  presumed  to  *  Boston,  Barre,  &  Gardner  R.  R.  Co. 

contract  with  refsrence  to  its  provisions,  v.  Wellington,  113  Mass.  79. 

Burrows  v.  Smith,  10  N.  Y.  650 ;  Buck-  «  Jewett  «.  Valley  R.  R.  Co.,  34  Ohio 

field,  &a.  R.  R.  Co.  o.  Irish,  39  Me.  44;  St.  601. 

Danbury,  &o.   R.  R.  Co.  v.  Wilson,  22  «  Greenville,  &o.  R.  R.  Co.  v.  Johnson, 

Conn.   435  ;  Oldtown,  &o.  R.  R.  Co.  v.  8  Baxter  (Tenn. ),   332 ;  Whitehall,   &c, 

Veazie,  39  Me.  679.  R.  R.  Co.  v.  Myers,  16  Abb.  Pr.  (N.  Y.) 

2  Caley  V.  Philadelphia  &  Chester  Co.  n.  s.  34. 
R.  R.  Co.,  80  Pa.  St.  363. 
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such  cases  the  subscription  is  absolute,  and  the  officers  are  to  be 
allowed  to  follow  their  own  judgment  in  carrying  out  the  enterprise,  so 
long  as  they  keep  within  the  purview  of  the  powers  conferred  upon 
the  ooqioration.  But  if  the  charter  or  articles  of  association,  or  the 
subscription-paper  itself,  expressly  contemplates  the  construction  of 
a  railroad  by  the  corporation  from  a  certain  point  to  another,  both 
of  which  are  designated,  it  has  been  held  that  the  building  of  a 
road  for  part  of  the  way  and  leasing  another  road  for  the  balance,  is 
not  a  compliance  with  the  condition.  Thus,  a  subscription  bound 
the  maker  to  pay  three  hundred  dollars  upon  the  completion  of  a 
certain  railroad.  The  articles  of  incorporation  described  the  initial 
point  of  the  road  as  G.  The  road  was  built  within  three  and  a  half 
miles  of  G.,  and  there  connected  with  another  railroad,  over  which 
its  trains  were  run  to  G.,  and  it  was  held  that  this  was  not  a  com- 
pliance with  the  condition  ;i  and  a  similar  doctrine  was  held  in  a 
later  case  in  that  State,^  where  the  company  leased  a  part  of  its 
line  of  another  company.  But  in  Illinois  it  has  been  held  that 
where  the  condition  was  that  the  road  should  be  completed  and  in 
operation  between  two  towns  named,  within  five  years ;  and  within 
three  years  it  was  completed  to  within  a  mile,  as  to  one  of  the 
towns ;  and  from  that  time,  by  connecting  with  the  track  of  another 
road  over  that  mile,  ran  its  trains  and  supplied  all  the  demands  of 
the  travelling  public  between  the  two  towns, —  there  was  a  substan- 
tial compliance,  and  the  subscription  was  collectible.^ 

But  where  the  condition  was  that  the  road  should  be  completed 
and  in  operation  to  M.  by  a  certain  time,  and  it  appeared  that  there 
was  a  large  township  by  that  name,  and  a  village  of  the  same  name 
which  had  a  well-known  existence,  though  not  incorporated,  it  was 
held  that  the  court  might  determine  whether  the  township  or  the 
village  was  intended ;  and  that  a  ruling  that  the  village  was  meant 
was  correct.* 

A  condition  that  a  depot  should  be  located  within  three-fourths 
of  a  mile  of  the  corporate  limits  of  the  town  of  C,  was  held  to  be 
complied  with  by  locating  a  depot  within  that  distance  measur- 
ing by  a  straight  line,  though  the  side  tracks  and  switches  were 
uot.^ 

A  subscription  payable  on  condition  "  that  a  depot  be  established 

*  Cooper  V.  McKee,  53  Iowa,  239.  *  Ogden  v.  Kirby,  79  111.  555. 

'  Lawrence  v.  Smith,  57  Iowa,  701.  '  Courtright  v.  Strickler,   37  Iowa, 

»  People  i>.  Holden,  82  IlL  93.  382. 
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within  eighty  rods  of  the  present  town  of  W.,"  was  held  to  be  gov- 
erned by  the  recorded  plat  of  the  town  at  the  date  of  the  note,  and 
not  by  a  subseq^uent  extension  of  the  town  limits.^ 

But  where  such  a  condition  provided  for  a  payment  to  be  made 
when  the  road  should  intersect  with  another  at  W.,  and  should 
be  "permanently  located  to  and  within  the  limits  of  the  town  of  W., 
with  a  station  at  the  same,"  it  was  held  that  a  construction  of  the 
road  through  the  town,  and  of  the  depot  just  outside  of  its  limits,  was 
not  a  compliance  with  the  terms  of  the  contract.^  But  an  action  will 

,  not  be  defeated,  upon  a  subscription  with  a  condition  that  the  sub- 
scriber will  pay  "  as  soon  as  the  cars  shall  run  to  B.  upon  a  com- 
pleted railroad  from  B.,"  by  the  circumstance  that  the  company  does 
not  own  the  rolling  stock  by  which  the  road  is  operated ;  ^  nor,  if  the 
charter  expressly  provides  that  it  may  make  leased  roads  a  part  of 
its  line ;  because  in  that  case,  the  charter  being  deemed  to  be  a  part 
of  the  contract,  the  leasing  of  such  links  in  its  route  would  doubt- 
less be  treated  as  a  building  of  the  road  contemplated,  within  the 
meaning  of  the  contract. 

Sec.  32.  Condition  as  to  Time.  —  So  also,  conditions  relating  to 
the  time  within  which  the  road  or  a  part  thereof  shall  be  constructed 
or  put  under  contract  are  not  only  valid,  but  must  be  substantially 
complied  with  to  render  the  subscription  operative.*  But  in  order 
to  have  the  effect  of  a  condition  precedent,  such  intention  must 

•  clearly  appear  from  the  language  used.  Thus,  where  by  the  terms 
of  a  promissory  note  the  maker  undertook  to  pay  a  certain  sum  to  a 
railway  company  two  years  after  its  trains  should  be  running  to  a 
point  specified,  in  consideration  of  the  construction  of  the  line  and 
the  opening  of  a  certain  street  within  sixty  days,  held,  that  the  fail- 
ure to  construct  the  road  and  open  the  street  within  sixty  days  did 
not  relieve  the  payer  from  the  obligation  of  payment.^  So  where 
in  a  written  instrument  the  obligor  became  bound  to  pay  a  certain 
sum  of  money  to  a  railway  company  when  the  line  should  be  com- 
pleted and  the  cars  running  between  designated  points,  the  words, 
"  the  road  to  be  finished  by  September  1,  1872,"  were  held  not  to 
imply  a  condition  precedent.     The  obligor  was  not  released  from 

1  Davenport,  &o.  E.  K.  Co.  v.  Eogers,         *  Burlington,  &c.  E.  R.  Co.  v.  Boestler, 

39  Iowa,  298.  15  Iowa,  555  j  Connecticut  &  Passumpsic 

2  Davenport,  &e.  R.  E.  Co.  v.  O'Conner,     Eiver  E.  R.  Co.  v.  Baxter,  32  Vt.  805. 

40  Iowa,  477.  b  Traer  v.  Stuart,  46  Iowa,  15. 
8  Courtright  v.  Deeds,  87  Iowa,  503. 
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payment  by  the  fact  that  the  road  was  not  completed  at  the  time 
fixed  in  the  instrument,^ 

In  an  Illinois  case,^  in  an  action  upon  a  note  given  to  a  railroad 
company,  to  be  paid  "  when  the  track  of  said  railroad  shall  be  laid 
through  White  County,  and  cars  shall  run  thereon,"  the  defendant 
pleaded  that  the  sole  consideration  was  that  such  road  should  be 
built  within  three  years  from  the  date  of  the  note,  and  averred  that 
such  road  was  not  built  within  three  years,  etc.  It  was  held  that 
the  circuit  court  erred  in  overruling  a  demurrer  to  the  defendant's 
plea.  The  plea  was  bad  on  general  demurrer.  Nothing  will  be  im- 
ported into  these  conditions  beyond  what  they  express  upon  their 
face.  The  parties  having  undertaken  to  put  in  writing  the  terms 
upon  which  they  have  contracted,  they  are  bound  by  the  writing  and 
no  presumptions  wiU  be  raised  in  their  favor,  beyond  those  which  the 
writing  clearly  sustains.  If  the  condition  is  to  pay  if  the  road  is 
completed  by  a  certain  time,  substantial  compliance  therewith  must 
be  shown,^  and  a  mere  colorable  compliance  with  the  condition  will 
not  suffice.  Thus,  where  a  subscription  was  made  upon  the  con- 
dition that  the  road  should  be  built,  equipped,  and  trains  running  to 
a  given  point  by  a  certain  day,  it  was  held  that  the  fact  that  the 
company  ran  an  engine,  tender,  and  one  passenger  car,  and  one  or 
two  flat  cars  over  the  road  two  days  before  the  time  limited,  but 
places  on  the  road  were  only  half  tied,  and  regular  trains  were  not 
run  over  the  road  until  several  months  after,  did  not  show  a  com- 
pliance with  the  condition  which  bound  the  subscriber  to  pay  his 
subscription.* 

1  Davis  V.  Cobban,  39  Iowa,  392 ;  20  of  the  train,  and  that  the  track  was  con- 
Am.  Ey.  Rep.  83.  structed  "upon,  or  as  near  as  practicable 

"  Cairo,   &c.   E.  E.   Co.   v.   Delap,    7  upon,  the  east  line  of  the  lands  owned  by 

Brad.  (111.)  60.  said  defendant,  and  at  all  points  within 

'CD.  &  M.  E.  E.  Co.  V.  Schewe,  45  fifty  feet  of  said  east  line,"  alleging  no 

Iowa,  79  ;  Chartiers  E.  E.  Co.  v  Hodgens,  reason  for  not  building  the  track  on  the 

85  Penn.  St.  501 ;  Stowell  v.  Stowell,  9  east  line,  and  no  waiver  of  that  condition. 

Am.  &  Eng.  E.  E.  Cas.  (Mich.)  598.  It  was  held  that  the  complaint  was  bad  in 

*  Paris,  &c.  R.  E.  Co.  v.  Henderson,  not  showing  performance  of  the  condition 
89  111.  86.  In  an  action  upon  a  contract  precedent.  Crane  v.  Indiana  North  & 
which  stipulated  that  the  obligor  would  South  Ey.  Co.,  59  Ind.  165.  Where  a 
pay  a  certain  sum  to  a  railway  company,  subscription  in  aid  of  a  railway  is  subject 
oncondition  that  the  company  would  build,  to  a  condition  that  the  railroad  shall  be 
equip,  and  run  a  train  of  cars  over  a  rail-  completed  and  in  operation  between  two 
road  between  given  points,  by  a  certain  certain  points  by  a  day  named,  if  a  sub- 
time,  running  on  the  east  line  of  the  stantial  performance  of  those  conditions  is 
obligor's  land,  the  complaint  alleged  the  shown,  proof  that  a  depot  was  not  built, 
building  of  the  road  between  the  points  and  a  station  agent  appointed  for  such 
within  the  time  named,  and  the  running  place  by  the  day  named,  will  not  neces- 
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Sec.  33.  Construction  of  Conditions.  —  Conditions  annexed  to  a 
subscription  will  be  construed  according  to  the  intention  of  the 
parties,  —  to  be  gathered  from  the  subscription  as  applied  to  the 
subject  matter  to  which  it  relates.  Thus,  in  a  Vermont  case  ^ 
a  subscription  provided  that  the  money  subscribed  should  be  ex- 
pended in  the  construction  of  the  road  from  St.  Johnsbury,  Vt.,  to 
Derby  Line,  and  also  that  it  should  not  be  binding  until  the  whole 
road  from  St.  Johnsbury  to  Derby  Line  should  be  put  under  con- 
tract for  grading.  It  was  held  that  this  was  not  a  mere  description 
of  the  road,  requiring  the  whole  to  be  put  under  contract  before  the 
subscription  was  payable,  but  that  it  created  an  express  condition  to 
the  validity  of  the  subscription,  that  the  road  should  be  put  under 
contract  as  far  north  as  Derby  Line;  and  that  the  term  "Derby 
Line,"  in  the  absence  of  any  evidence  as  to  its  meaning,  except  the 
subscription  itseK  and  the  fact  that  the  charter  fixed  the  northern 
terminus  in  the  north  line  of  Derby,  must  be  construed  to  mean 
the  north  line  of  Derby.  But  the  defendant  having  shown  that  the 
words  "  Derby  Line,"  in  common  usage,  meant  a  village  of  that  name 
in  Derby,  it  was  held  that  it  became  a  question  of  fact  for  the  jury 


sarily  defeat  a  recovery  on  the  subscrip- 
tion. Ogden  V.  Kirby,  79  111.  555.  And 
the  same  principle  was  applied  where  the 
railroad  was  not  completed  until  two  and 
a  half  months  after  the  time  specified. 
Des  Moines  Valley  E.  E.  Co.  v.  Graff,  27 
Iowa,  99.  A  voluntary  subscription  in 
aid  of  a  proposed  railroad,  when  accepted 
and  the  road  completed  in  accordance  with 
the  conditions  of  the  promise,  becomes  a 
valid  and  binding  contract.  And  if  such 
a  promise  is  made  to  an  existing  company, 
its  successors,  or  assigns,  the  completion 
of  the  road  by  its  successor,  to  whom  it 
has  assigned  all  its  franchises  and  prop- 
erty, including  such  subscription,  will 
enable  the  latter  to  enforce  the  promise  in 
its  own  name  ;  the  building  and  opening 
of  the  road  is  the  essence  of  the  agreement. 
Michigan,  &a.  E.  E.  Co.  v.  Bacon,  33 
Mich.  466 ;  Scotland  County  v.  Thomas, 
94  U.  S.  682.  In  Strangham  «.  Indianap- 
olis, &c.,  E.  E.  Co.,  88  Ind.  185,  in  an 
action  upon  a  subscription-paper,  the  com- 
plaint set  out  the  contract,  which  was  as 
follows  :  "  Ten  days  after  the  completion 
of  the  I.  and  St.  L.  railroad  from  I.  H. 
county,  and  the  running  of  a  train  of  cars 


thereon,  I  promise  to  pay  to  the  order  of 
said  railroad  company,  at  the  bank  of  D., 
the  sum  of  one  hundred  dollars,  without 
any  relief  whatever  from  valuation  or  ap- 
praisement laws.  The  consideration  of 
this  note  is,  the  construction  of  said  road 
as  aforesaid,  within  one-half  mile  of  the 
town  of  D.,  and  the  promise  and  agree- 
ment of  said  company  that  by  means  of 
said  road  and  its  connections,  the  com- 
pany will  run  trains  through  from  I.  L., 
within  two  years  from  the  first  day  of  Jan- 
uary, 1869,"  —  dated  November  25, 1868, 
and  signed  by  the  defendant,  —  and 
averred  performance  within  the  time  and 
in  the  manner  mentioned. 

It  was  held  that  the  contract,  being 
capable  of  performance  within  one  year, 
was  not  within  the  statute  of  frauds  and 
that  if  the  contract  had  originally  been 
within  the  statute,  and  therefore  not  bind- 
ing on  the  plaintiff,  yet  c^ter  performcmce 
by  the  company,  the  maker  could  not  de- 
fend on  the  ground  that  he  alone  had 
signed  the  instrument. 

1  Conn.  &  Pass.  Eiver  E.  E.  Co.  v. 
Baxter,  32  Vt.  805  ;  People  v.  Holden, 
82  lU.  98. 
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to  determine  wtich  point  was  meant  by  the  term.  And  for  this 
purpose  parol  evidence  was  admitted  to  show  that  the  route  adopted, 
terminating  in  the  north  line  of  Derby,  and  not  at  Derby  Line  vil- 
lage, was  more  feasible,  and  better  for  the  company  and  for  the  pub- 
lic, than  any  route  leading  to  that  village.  And  it  was  held  that  if 
the  plaintiff's  agent  who  obtained  the  subscription  represented  that 
the  route  intended  by  the  written  condition  was  the  one  terminating 
at  Derby  Line  village,  and  the  defendant  subscribed  in  reliance  upon 
such  representation,  the  plaintiff  was  bound  thereby,  whether  such 
representation  was  made  fraudulently  or  not. 

The  terms  of  subscription  to  aid  in  the  construction  of  a  railway 
contained  a  stipulation  that  the  money  should  be  paid  "  in  instal- 
ments of  five  per  cent  so  long  as  the  work  should  be  in  actual 
progress,"  and  that  if  the  railway  company  named  should  fail  to  con- 
struct the  road,  then  the  amount  subscribed  should  be  paid  on  the 
same  terms  and  conditions  to  any  other  company  which  would  grade 
and  tie  a  road  between  the  points  designated.  It  was  held  that  the 
grading  and  tieing  were  not  conditions  precedent  to  the  payment  of 
the  subscription.^  A  subscription  to  be  paid  when  the  road  "is 
completed,"  is  held  to  be  payable  when  the  road  is  put  in  a  condi- 
tion for  regular  business,^  and  the  question  as  to  whether  it  has 
been  so  completed  is  one  of  fact  for  the  jury.^ 

A  subscription  was  made  under  a  condition  that  if  the  plaintiff's 
railroad  should  be  permanently  located  and  constructed  through 
Lexington,  "  we  will  pay  the  sums  set  opposite  our  names,  in  equal 
instalments,  at  six,  twelve,  and  eighteen  months  from  the  1st  of  July, 
1873,  unto  Thomas  Mitchell  as  trustee  ...  to  be  used  and  applied 
by  him  only  towards  paying  the  damages,  costs,  &c.  in  acquiring  the 
right  of  way,  &c."  It  was  held  that  the  completion  of  the  road  was 
not  a  condition  precedent  to  the  payment  of  the  money  subscribed.* 

A  railway  company  being  about  to  construct  its  line  through  a 
town,  the  citizens,  among  whom  was  one  A.,  agreed  to  subscribe  to 
the  company  $150,000,  of  which  A.  agreed  to  pay  $500,  and  also  to 

1  Iowa  Northern  Central  Bailway  Co.  ^  Tower  v.  Detroit,  Lansing,  &  Lake 

V.  Bliobenes,  41  la.  267.     Voluntary  sub-  Michigan  E.  E.  Co.,  34  Mich.  328. 

aoriptions  in  aid  of  a  proposed  railway,  '  Toledo,   &c.  E.  E.  Co.  v.  Johnson, 

when  accepted,  and  the  road  is  constracted  49  Midi.  148. 

in  accordance  with  the  conditions  of  the  *  Berryman  v.  Cincinnati,  &c.  E.  E. 

promise,  hecome  valid  and  binding  con-  Co.,  14  Bush  (Ky.),  755. 
tracts.     Michigan,    Midland,    &    Canada 
E.  E.  Co.  V.  Bacon,  33  Mich.  466. 
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furnish  suitable  depot  grounds.  The  company  undertook  to  com- 
plete its  road  in  one  year.  Subsequently  the  citizens  provided  depot 
grounds  which  proved  unsuitable,  and  it  was  thereupon  agreed  that 
they  should  buy  other  grounds,  and  that  the  amount  paid  therefor 
by  each  citizen  should  be  credited  on  his  subscription.  A.  paid  his 
whole  $500  to  buy  depot  grounds,  the  title  to  which  afterwards 
became  vested  in  the  company.  Subsequently,  the  company  having 
failed  to  complete  its  road  within  the  time  stipulated,  A.  brought 
suit  against  it  to  recover  his  $500.  It  was  held  that  there  was  no 
new  contract  substituted  for  the  old  one,  and  that  the  company  was 
not  released  from  its  obligation  to  complete  the  road  in  the  time 
specified,  and,  therefore,  that  the  plaintiff  was  entitled  to  recover.^ 

In  an  Iowa  case,^  a  contract  of  subscription  bound  the  defendant 
to  pay  a  certain  sum  to  a  railroad  company  upon  the  construction  of 
its  road  to  a  depot,  to  be  located  within  three-fourths  of  a  mile  of 
the  corporate  limits  of  the  town  of  C,  for  which  defendant  was  to 
receive  certificates  of  stock.  By  a  subsequent  contract  he  surren- 
dered his  certificates  of  stock  on  condition  that  the  company  should 
construct  its  road  by  D.  to  said  town  of  C.  It  was  held  that  under 
proper  construction  of  these  contracts,  defendant  was  liable  on  com- 
pletion of  the  road  to  a  depot  located  within  the  distance  of  the  cor- 
porate limits  stipulated  in  the  original  contract.  In  determining  the 
distance  mentioned,  the  measurement  should  be  by  a  straight  line 
from  the  corporate  limits  to  the  depot ;  and  if  the  depot  is  in 
the  prescribed  limit,  it  is  sufficient,  though  all  the  side-tracks  and 
switches  are  not.  And  it  was  held  that-  under  such  a  subscription, 
the  jury  were  properly  instructed  that  the  point  from  which  measure- 
ment is  to  be  made,  in  order  to  determine  whether  the  depot  is  built 
within  the  distance  prescribed,  must  be  the  corporate  limits  of  the 
town,  without  regard  to  buildings  or  improvements. 

In  a  Texas  case,^  a  railway  company  obligated  itself  to  locate  its 
depot  at  the  nearest  practicable  point  within  one  mile  of  the  court- 
house, and  it  was  held  that  the  word  "practicable,"  as  used  by  the 
parties,  was  not  synonymous  with  "  possible,"  and  that  the  com- 
pany was  only  bound  to  locate  its  depot  at  the  nearest  point 
within  one  mile  of  the  court-house  at  which  it  could  be  located 
with  reasonable  and  proper  cost,  with  reference  to  all  the  circum- 

1  Texas  &  Pacific  R.  R.  Co.  v.  Fitch,  '  Courtright  v.  Strickler,  37  Iowa,  882. 
12  Am.  &  Eng.  R.  R.  Cas.  (Tex.)  812.  »  Wooters  v.  International,  &c.  B.  E. 

Co.,  54  Tex.  294. 


SEC.  33.]  CONSTEUCTION  OP  CONDITIONS.  79 

stances,  and  in  view  of  the  olijects  and  purposes  inducing  the  con- 
tract. But  where  the  road  or  depot  is  to  be  located  within  a  certain 
distance  of  a  given  point,  the  distance  is  not  to  be  measured  by  the 
travelled  way,  but  in  a  straight  line  from  the  point  designated.^ 

A  stipulation  to  locate  a  road  and  station  "within  the  limits  "  of  a 
town  is  not  met  by  the  location  of  a  station  just  outside  the  limits 
of  the  town.^  A  subscription  containing  a  condition  that  the  road 
shall  be  located  through  a  certain  town,  becomes  absolute  upon  the 
location  of  the  road  through  such  place,  and  payment  then  becomes 
due,  although  the  road  has  not  been  constructed.^ 

Where  a  subscription  was  made  for  stock  in  a  railway  company, 
payable  at  such  times  and  in  such  instalments  as  the  directors 
may  prescribe,  provided  the  road  is  "  permanently  located "  on  a 
given  route,  and  that  a  "freight-house  and  depot  be  built"  at  a 
point  named,  it  was  held,  (1.)  that  on  the  permanent  location  of 
the  road,  in  accordance  with  the  terms  proposed,  the  subscription 
became  absolute ;  (2.)  that  the  provision  in  relation  to  the  erection 
of  the  buildings  was  a  stipulation  merely,  and  its  performance  was 
not  a  condition  precedent  to  the  right  to  collect  the  amount  of  the 
subscription ;  (3.)  that  the  giving,  by  a  subscriber,  of  his  note  for  the 
balance  of  his  subscription,  and  taking,  therefor,  from  the  company, 
a  receipt  stipulating  that,  when  paid,  the  amount  of  the  note  should 
be  applied  on  his  stock,  was  prima  facie  a  waiver  of  conditions 
precedent.*  Where  a  subscription  was  made  to  the  capital  stock  of 
a  railroad  company,  upon  condition  that  the  final  location  of  the 
road  should  be  upon  a  certain  route,  the  permanent  location  of  the 
road  contemplated  by  the  contract  was  held  to  be  the  adoption  by 
the  directors  of  the  route  mentioned.^ 

So  where  railroad  stock  was  subscribed  for,  with  a  proviso  that 
the  "  road  shall  be  built "  in  a  specified  locality,  the  permanent  lo- 
cation of  the  road  in  the  place  designated  was  held  to  be  a  sufiBcient 

1  Cedar  Falls,  &c.  R.  E.  Co.  v.  Rich,  Woonsocket,  &c.  R.  E.  Co.  ■».  Sherman, 
33  Iowa,  113.  8  E.   I.   664;  North  Mo.   R.  R.   Co.   v. 

2  Davenport,  &c.  R.  R.  Co.  v.  O'Con-  "Winkler,  29  Mo.  218  ;  Warner  v.  Callen. 
nor,  40  Iowa,  477.  dar,  15  Ohio  St.  190. 

*  Mansfield,  &c.  E.  R.  Co.  v.  Stout,  26  *  Chamberlain  v.  Painesville  &  Hudson 

Ohio  St.  241;  Parker  v.  Thomas,  28  Ind.  R.  E.  Co.,  15  Ohio  St.  225;  Ashtabula, 

277 ;  McMillan  u.  Maysville,  &o.   E.  E.  &c.  E.  R.  Co.  v.  Smith,  15  Ohio  St.  328. 

Co.   15  B.   Mon.   (Ky.)   218  ;   O'Neal  v.  A  condition  as  to  the  location  of  a  depot 

King,  3  Jones  (N.  C. ),  L.  617;  Miller  v.  doesnot  invalidate  a  subscription.   Racine 

Pittsburgh,  &c.   R.  R.  Co.,  40  Penn.  St.  County  Bank  «.  Ayres,  12  Wis.  512. 

237 ;  Branham  v.  Record,  42  Ind.  181  ;  ^  Smith  v.  Allison,  23  Ind.  366. 
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compliance  with  the  condition  to  make  the  subscriber  liable  for  calls 
on  his  subscription.^ 

Where  a  subscription  is  made  upon  condition  that  the  railway 
shall  "  pass ''  through  a  certain  county,  the  construction  of  the  road 
through  such  county  is  not  a  condition  precedent  to  the  collection 
of  the  subscription ;  it  is  sufficient  if  the  road  is  thus  permanently 
located.* 

In  a  Pennsylvania  case,'  the  plaintiff  subscribed  for  twenty  shares 
in  the  P.  and  C.  E.  11.  Co.  on  the  express  condition  that  the  com- 
pany should  "  locate  and  construct  its  road  "  along  a  certain  route. 
He  paid  one  instalment  and  a  part  of  a  second,  but  delayed  the  pay- 
ment of  the  balance,  until  the  company  suspended  operations.  The 
road  had  been  located  as  required,  but  had  not  yet  been  constructed. 
It  was  held  that  the  construction  was  not  a  condition  precedent ; 
that,  the  company  having  located  its  road  as  agreed  upon,  the  de- 
fendant could  not  complain  that  it  had  not  been  constructed,  when 
he  himself  had  refused  performance  of  his  contract.  The  undertak- 
ing was  that  the  subscription  sheuld  be  paid  in  accordance  with  the 
calls,  and  upon  the  part  of  the  company  that  the  location  should  be 
made  as  stipulated,  and  that  the  construction  should  proceed  as  fast 
as  possible.  The  suspension  of  work,  long  after  defendant's  stock 
became  due,  was  held  to  be  no  defence  to  the  action. 

In  a  Kentucky  case,*  the  appellant  with  others,  agreed  to  pay  to 
the  Maysville  and  Lexington  E.  E.  Co.,  on  each  share  of  stock  sub- 
scribed by  them,  upon  condition  that  said  railway  should  be  so  lo- 
cated £tnd  constructed  as  to  make  the  town  of  Carlisle  a  point,  "  at 
such  times  and  places  as  may  be  required  by  the  board  of  directors." 
It  was  held  that  the  subscribers  were  bound  to  pay  their  subscrip- 
tions upon  the  location  of  it  so  as  to  make  Carlisle  a  point,  and  that 
its  construction  by  the  company  was  not  a  condition  precedent  j 
and  that  the  failure  of  the  company  to  complete  the  Maysville  and 
Lexington  railroad  did  not  have  the  effect  to  release  the  subscribers 
for  stock  from  the  payment  of  their  subscriptions  as  they  may  be 
necessary  to  pay  debts  incurred. 


1  'Warner  v.  Callender,   20  Ohio  St.  Chamberlain    v.    Painesville   &    Hudson 

190  ;    Swartwont  v.   Michigan  Air  Line  E.  E.  Co.,  ib.  225. 

E.  E.  Co.,  24  Mich.  889.  »  Miller  v.  Pittsburgh,  &o.  E.  E.  Co., 

s  Korth  Missouri  E,  E.  Co.  v.  Wink-  40  Penn.  St.  287. 

ler,  29  Mo.  818  ;  Ashtabula  &  New  Lis-  *  McMillan  v.  Maysville  &  Lexington 

bon  E.  E.  Co.  v.  Smith,  15  Ohio  St.  828  ;  E.  E.  Co.,  15  B.  Hon.  (Ky.)  218. 
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In  a  Ehode  Island  case/  a  subscription  was  made  with  the  con- 
dition that  it  should  be  payable  "  if  the  road  was  built  through  the 
village  of  P."  It  was  held  that  the  condition  was  complied  with 
when  the  road  was  in  good  faith  located  and  designed  to  be  buUt 
through  that  village,  and  a  portion  of  the  route  buUt,  although  none 
of  the  road  was  completed. 

It  is  not  a  good  defence  to  an  action  brought  upon  a  stock  sub- 
scription, to  aver  that  at  the  time  the  subscription  was  made,  the 
soliciting  agent  of  the  company  agreed  in  writing,  separate  from  the 
contract  of  subscription,  that  if  the  citizens  of  a  named  place  and 
vicinity  would  subscribe  a  given  sum  to  such  stock,  the  proposed 
road  should  be  located  within  a  given  distance  of  such  place ;  and 
that  such  subscription  should  be  expended  on  a  certain  part  of  said 
road ;  and  that  the  subscription  was  made  in  consideration  of  such 
agreement;  and  that  said  agreement  was  not  performed  by  the 
company.^ 

In  a  Missouri  case  *  certain  persons  entered  into  a  contract  in  the 
following  form :  "  We,  the  subscribers,  bind  and  obligate  ourselves 
to  subscribe  to  the  capital  stock  of  the  North  Missouri  E.  E.  Co.  the 
sums  set  opposite  our  names,  one-half  the  amount  to  be  paid  in  six 
months,  and  one-half  in  twelve  months  from  this  date,  on  condition 
that  a  depot  is  located  on  the  land  of  D.,  which  adjoins  High  Hill. 
This  subscription  is  made  to  comply  with  the  terms  on  which  the 
directors  of  said  company  have  made  the  location  of  a  depot  on 
said  D.'s  land."  It  was  held  that  this  was  a  subscription  in  jore- 
senti,  and  not  a  mere  agreement  to  subscribe  in  the  future ;  and  that 
the  subscription  became  absolute  upon  the  location  of  the  depot  at 
the  designated  place.  And  generally,  where  it  can  be  done  without 
doing  violence  to  the  language  used,  these  conditions  will  be  con- 
strued favorably  to  the  furtherance  of  the  enterprise.  Indeed,  the 
same  rules  prevail  as  to  the  construction  of  this  class  of  contracts,  as 
to  others,  and  the  true  intent  and  meaning  of  the  parties  will  be 
regarded  ;  and  in  order  to  ascertain  the  meaning  of  the  parties,  the 
circumstances  attending  the  agreement  may  be  shown.* 

1  'Woonsooket   Union    E.  E.    Co.    ■».  to  run  within  twenty  roda  of  St.  Omer. 

Sherman,  8  E.  I.  564.  Jewett  v.  Lawrenceburgh,  &c.  E.  E.  Co., 

'  Brownlee  v.  Ohio,  Indiana  &  Illinois  10  Ind.  639. 

E.  E.  Co.,  18  Ind.  68,  where  the  condi-  '  North  Missouri  E.  E.  Co.  v.  Miller, 

tion  in  the  suhscription  was  that  the  road  31  Mo.  19. 

should  be  located  within  twenty  rods  of  *  Detroit,  &o.   K.  E.   Co.  v.  Stames, 

St.  Omer.     It  was  held  that  the  meaning  33  Mich.  698. 
was,  that  the  road  should  be  constructed 
VOL.  I.  —  6 
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Where  a  subscription  was  made  for  a  given  number  of  shares  of 
stock  in  a  railroad  company,  payable  at  such  times  and  in  such  in- 
stalments as  the  directors  might  prescribe,  provided  the  road  should 
be  "permanently  located"  on  a  given  route,  and  that  a  "freight- 
house  and  depot  be  built "  at  a  point  named,  it  was  held  that  the 
provision  in  relation  to  the  erection  of  the  buildings  was  a  stipula- 
tion merely,  and  its  performance  not  a  condition  precedent  to  the 
right  to  collect  the  amount  of  the  subscription.^ 

A  person  subscribed  for  shares  in  the  stock  of  a  railroad  company, 
on  the  express  condition  that  the  company  should  locate  and  con- 
struct their  railroad  along  a  specified  route,  and  having  paid  one 
instalment  and  part  of  the  second,  delayed  the  payment  of  the  bal- 
ance, as  the  calls  were  made,  until  the  company,  before  the  road  was 
constructed  along  the  route  mentioned,  suspended  operations ;  after 
which  payment  was  refused  on  the  ground  that  though  the  road  had 
been  located  by  the  company,  they  had  not  constructed  it,  according 
to  the  condition  in  the  subscription.  In  an  action  for  the  subscrip- 
tions, it  was  held,  that  the  promise  of  subscription  being  precedent 
to  that  of  construction  upon  the  part  of  the  company,  the  defendant 
could  not  insist  upon  performance  by  the  railroad  company  while 
he  refused  performance  on  his  part ;  and  that  the  road  having  been 
located  as  stipulated,  and  completed  so  far  as  the  means  of  the  com- 
pany would  allow,  it  was  a  compliance  with  the  condition,  and  that 
the  plaintiffs  were  entitled  to  recover.  The  condition  in  the  con- 
tract of  subscription  was  not  a  condition  precedent,  and  did  not 
require  the  completion  of  the  road  before  payment  could  be  re- 
quired, but  only  that,  when  located  and  constructed  it  should  occupy 
the  route  designated ;  the  undertaking  being,  on  the  part  of  the  sub- 
scriber, to  pay  as  calls  should  be  made  by  the  directors,  and  on  the 
part  of  the  company  to  locate  as  stipulated,  and  to  construct  as  fast 
as  their  means  would  allow.'' 

If  the  condition  relates  to  the  construction  of  the  road,  the  fact 
that  it  was  constructed  by  another  company  will  not  defeat  the 
subscription;^  as,  the  object  being  to  secure  the  construction  of  the 
road,  unless  expressly  so  stated  it  is  of  no  importance  to  the  sub- 


1  Chamberlain  v.  Painesville  &  Hud-         «  Miller  v.  Pittsburgh  &  Connellsville 
son  E.  R.  Co.,   15  Ohio  St.  225;  Ashta-    E.  E.  Co.,  40  Penn.  St.  237. 
bula  &  New  Lisbon  E.  R.  Co.  v.  Smith,         »  Michigan,  &c.  E.  E.   Co.  ■».  Bacon, 
15  Ohio  St.  328.  33  Mich.  466 ;  Detroit,  &c.  E.  E.  Co.  v. 

Stames,  arUe. 
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scribers  who  builds  it,  if  it  is  built  in  pursuance  of  the  plan  existing 
when  the  subscription  was  entered  into. 

Sec.  34.  Waiver  of  Conditions.  —  The  subscriber  may  waive  per- 
formance of  the  conditions  under  which  his  subscription  was  made,-' 
and  this  may  be  done  by  any  act  as  a  member  of  the  corporation 
under  his  subscription ;  because  until  his  subscription  becomes  op- 
erative by  a  performance  of  the  condition,  he  does  not  become  a 
member ;  ^  therefore,  when  he  acts  as  a  member,  it  is  fuU  evidence 
that  he  has  waived  the  condition  and  elected  to  treat  the  subscrip- 
tion as  absolute.  Thus,  acting  as  judge  of  an  election  held  by  the 
corporation,  has  been  held  to  amount  to  a  waiver  of  any  condition 
to  a  subscription  to  its  stock,  and  to  render  it  absolute ;  ^  and  such 
also  is  the  effect  of  any  acts  of  co-operation  by  the  subscribers  with 
the  corporation,  which  are  peculiar  to  members  thereof.*  So  too, 
if  the  subscriber  pays  his  subscription  ^  before  the  condition  is  per- 
formed, or  gives  his  unconditional  notes  for  the  same,  he  prima  facie 
waives  the  condition.'    But,  where  instalments  are  paid  by  a  sub- 


1  Lane  v.  Brainerd,  30  Conn.  567  ; 
Hanover  Junction,  &o.  R.  B.  Co.  v.  Hal- 
deman,  82  Penn.  St.  36 ;  Liveaey  «. 
Omaha  Hotel  Co.,  5  Neb.  50;  Montpelier, 
&c.  E.  E.  Co.  V.  Langdon,  45  Vt.  137; 
Wilmington,  &c.  R.  E..  Co.  v.  Eobeson, 
5  Ired.  (N.  C.)  391  ;  Eefoi-med  Dutch 
Church  V.  Brown,  17  How.  Pr.  (N.  Y.) 
287  ;  Parker  v.  Thomas,  19  Ind.  213  ; 
Memphis  Branch  E.  R.  Co.  v.  Sullivan, 
57  Ga.  240. 

s  North  Mo.  R.  R.  Co.  v.  Winkler,  29 
Mo.  318  ;  Chamberlain  v.  PainesvUle,  &c. 
E.  R.  Co.,  15  Ohio  St.  225. 

«  Pittsburgh,  &o.  E.  E.  Co.  o.  Proud- 
iit,  2  Pittsb.  (Penn.)  85.  Voting  on  his 
stock,  Dayton,  &c.  E.  E.  Co.  v.  Hatch, 
1  Dis.  (Ohio)  84. 

4  Hutchins  v.  Smith,  46  Barb.  (N.  Y.) 
235  ;  Bedford  E.  R.  Co.  v.  Bowser,  48 
Penn.  St.  291;  Cabot,  &c.  Bridge  Co.  -o. 
Chapin,  6  Cush.  (Mass.)  50;  Dayton,  &c. 
E.  R.  Co.  V.  Hatch,  1  Dis.  (Ohio)  84; 
N.  H.  Central  E.  E.  Co.  v.  Johnson,  30 
N.  H.  407;  Clarke  v.  Thomas,  34  Ohio  St. 
46;  Atlantic  Cotton  Mill  v.  Abbott,  9 
Cush.  (Mass.)  423  ;  Eeformed  Protestant 
Dutch  Church  v.  Brown,  ante. 

'  An  express  condition  upon  which  a 
note  was  made  payable,  "  that  a  depot  be 
established   within    eighty   rods   of  the 


present  town  of  Wheatland,"  was  not  ful- 
filled by  the  building  of  a  depot  within 
eighty  rods  of  the  limits  of  the  town  as 
extended  after  the  note  was  given.  The 
recorded  plat  of  the  town  at  the  date  of 
the  execution  of  the  note  will  govern  in 
the  construction  of  the  contract.  Where 
a  note  for  railway  shares  was  given  upon 
the  condition  that  "  a  depot  be  estab- 
lished within  eighty  rods  of  the  present 
town  of  Wheatland,"  and,  before  the  de- 
pot was  established,  the  maker  made  cer- 
tain voluntary  payments,  and  it  was  held 
that  he  could  not  recover  the  sums  paid  if 
no  promise,  fraud,  or  mistake  were  shown. 
Davenport  &  St.  Paul  E.  E.  Co.  v.  Eogers, 
39  Iowa,  298. 

«  Slipher  v.  Earhart,  83  111.  173  ; 
O'Donald  v.  Evansville,  &c.  E.  E.  Co., 
14  Ind.  267;  Evansville,  &o.  R.  E.  Co.  v. 
Wampler,  19  id.  347  ;  Henderson,  &c. 
E.  R.  Co.  V.  Moss,  2  Duv.  (Ky.)  242; 
Parker  v.  Thomas,  19  Ind.  213 ;  Evans- 
ville, &c.  E.  R.  Co.  V.  Dunn,  17  id.  603; 
Baker  v.  Evansville,  &c.  E.  E.  Co.,  14  id. 
363 ;  McDaniel  v.  Evansville,  &c.  E.  R. 
Co.,  14  id.  464;  Williams  v.  Evansville, 
&c.  E.  R.  Co.,  14  id.  428.  The  giving  of 
a  note  some  time  after  the  subscrip- 
tion is  entered  into,  cannot  be  treated 
as  a  part  of  the  contiact  of  subscription. 
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scriber  without  knowledge  of  the  fact  that  the  conditions  have  not 
been  performed,  or  under  a  false  or  fraudulent  assurance  by  officers 
of  the  company  that  they  have  been  performed,  when  in  fact  they 
have  not  been,i  or  when  such  notes  are  given  as  a  part  of  the  orig- 
inal contract,  and  in  pursuance  of  it,  no  waiver  can  be  predicated 
thereon. 

Sec.  35.  Defences  to  Actions  for  Subscriptions :  Change  in  Charter. 
—  A  subscription  to  the  stock  of  a  corporation  is  a  contract  between 
the  subscriber  and  the  corporation,  and  is  open  to  the  same  defences 
as  would  be  admissible  in  the  case  of  ordinary  contracts.  There  are 
many  implied  conditions  incident  to  such  contracts,  beyond  the  pro- 
visions which  appear  upon  their  face.  Thus,  where  a  charter  has  been 
obtained  for  a  railroad,  or  articles  of  association  have  been  filed,  the 
subscription  for  stock  therein  is  a  contract  to  pay  for  stock  in  a  cor- 
poration for  the  construction  of  a  railroad  substantially  as  provided 
in  the  charter,  and  subject  to  the  powers  therein,  and  by  the  general 
law  conferred  upon  the  company.  Consequently,  if  after  the  sub- 
scription has  been  made,  the  company  procures  a  new  charter  mate- 
rially and  fundamentally  changing  the  original  plan,  or  procures 
amendments  thereto  which  have  that  effect,  the  subscriber  is,  in 
equity  at  least,  not  bound  to  pay  his  subscription  for  the  further- 
ance of  the  new  enterprise,  because  he  has  not  contracted  to  take 
stock  in  the  enterprise  contemplated  in  such  new  or  amended  char- 
ter.2  No  more  definite  rule  as  to  what  changes  in  the  plans  or 
charter  of  the  company  will  absolve  a  subscriber  from  liability 
thereon  can  be  given  than  that  any  such  changes  in  the  charter, 
and  character  of  the  enterprise,  as  materially  infringe  the  essential 
terms  of  the  contract  entered  into,  or  as  engraft  upon  it  more  onerous 
terms  or  conditions,  which  were  not  contemplated  under  the  charter 
as  existing  when  the  subscription  was  made,  will  have  that  effect. 
Thus,  in  a  Vermont  case,®  it  was  held  that  a  corporation  created  for 

But  if  given  at  the  time,  or  in  pursuance  E.  R.  Co.,  7  Ind.  369;  Marietta,  &c.  E.  K. 

of  an  express  provision  therein  that  a  note  Co.  v.  Elliott,  10  Ohio  St.  57;  Memheim, 

should  he  given,  it  would  probably  not  be  &o.  Plank  Eoad  Co.  v.  Amdt,  31  Penn.  St. 

treated  as  a.  waiver.    Id.  317;  Witter  v.  Mississippi,  &c.  E.  E.  Co., 

1  Eidgefield,  &c.  E.  E.  Co.  v.  Brush,  20  Ark.   463 ;   Stevens  «.  Rutland,   &c. 

43  Conn.  86  ;  Morris,  &c.  Co.  v.  Nathan,  R.  E.  Co.,    29   Vt.   545  ;    Livingston  v. 

2  Hall  (N.  Y.),  239;  Oldtown,  &o.  E.  E.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573;  Winters 

Co.  V.  Veazie,  39  Me.  571;  Somerset,  &o.  v.  Muscogee  E.  E.  Co.,  11  Ga.  438  ;  Ever- 

E.  E.  Co.  V.  Cushing,  45  id.  524  ;  Livesey  hart  v.  West  Chester  E.  E.  Co.,  28  Penn. 

V.  Omaha  Hotel  Co.,  ante.  St.  339  ;  Champion  v.  Memphis,  &o.  R.  E. 

"  Kenosha,   &c.  R.  R.   Co.   v.  Marsh,  Co.,   35  Miss.  692. 

17  Wis.  13;  Sparrow  v.  Evansville,  &c.  *  Stevens   i;,   Rutland    &    Burlington 
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the  purpose  of  constructing  a  raikoad  between  certain  termini  will 
be  enjoined,  at  the  instance  of  a  stockholder  who  has  not  assented 
thereto,  from  using  the  funds  of  the  corporation,  or  pledging  its 
credit,  for  the  purpose  of  extending  the  road  beyond  such  termini ; 
and  that  the  rule  is  not  changed  by  the  fact  that  the  extension  was 
authorized  by  the  legislature  and  approved  by  a  majority  of  the 
stockholders.  The  doctrine  expressed  in  this  case  is  in  accordance 
with,^  and  mainly  predicated  upon,  an  early  New  York  case  ^  which 
has  been  criticised'  and  doubted*  in  later  New  York  cases;  but 
the  rule  stated  therein,  in  so  far  as  it  relates  to  the  effect  of  a  fun- 
damental alteration  in  the  contract  relations  of  the  parties,  seems  to 
be  well  sustained,  both  upon  principle  and  authority ;  ^  because 
neither  the  legislatwre  nor  a  majority  of  the  stockholders  can,  without 
his  assent  or  concurrence,  bind  a  subscriber  to  a  contract  other  than 
that  which  he  entered  into  at  the  time  of  subscribing  for  the  stock.^ 

The  nile  may  be  said  to  be  that,  if  the 
name  and  fundamental  purposes  of  a  cor- 
poration are  changed  under  such  circum- 
stances that  it  can  be  said  to  operate  as  a 
fraud  upon  the  subscribers  to  the  original 
stock,  they  are  thereby  released  from  their 
subscriptions.  Thus,  by  the  supplement 
to  an  act  incorporating  an  iron  and  rail- 
road company,  the  name  of  the  company 
was  changed,  and  authority  was  given  to 
purchase  and  cancel  the  original  stock; 
and  the  main  purpose  of  the  new  com- 
pany was  to  be  that  of  a  general  transpor- 
tation company.  It  was  held  to  be  a  fair 
question  for  the  jury,  whether  a  combi- 
nation to  change  the  fundamental  purpose 
of  the  original  act  by  the  supplement,  and 
divert  the  stock  of  an  original  subscriber 
to  this  new  end,  was  not  a  fraud  upon 
him;  and  if  they  so  found,  that  an  action 
upon  the  original  subscription  could  not 
be  sustained.  Southern  Penn.  Iron  Co.  v. 
Stevens,  87  Penn.  St.  190;  Burrows  v. 
Smith,  10  N.  Y.  550 ;  McCray  v.  Junction 
R.  Co.,  9  Ind.  359;  Booe  v.  Same,  10  id. 
93;  Union  Locks  &  Canals  v.  Towne,  1 
K.  H.  44 ;  Thompson  v.  Guion,  5  Jones 
(N.  C),  113;  Marietta,  &o.  K.  R.  Co.  v. 
Elliott,  10  Ohio  St.  57;  'Woodhouse  v. 
Commonwealth  Ins.  Co.,  64  Penn.  St.  307. 
But  a  change  in  the  act  of  incorporation 
enlarging  the  powers  of  the  company,  but 
not  authorizing  a  material  departure  from 
the  original  design  for  which  it  was  insti- 


R.  R.  Co.,  29  Vt.  545.  But  see  Rutland, 
&e.  R.  R.  Co.  V.  Thrall,  35  Vt.  536,  where 
it  was  held  that,  if  the  proposed  change 
of  route  was  abandoned,  the  original  sub- 
scriptions may  be  enforced. 

1  Hartford,  &c.  R.  R.  Co.  v.  Croswell, 
5  Hill  (N.  Y.),  383. 

"  McCuUough  V.  Moss,  1  Den.  (N.  Y.) 
580. 

'  Schenectady,  &c.  R.  R.  Co.  v. 
Thatcher,  11  N.  Y.  102. 

*  Buffalo,  &c.  R.  R.  Co.  v.  Dudley, 
14  N.  Y.  336. 

*  Marietta,  &o.  R.  B.  Co.  v.  Elliott, 
10  Ohio  St.  57  ;  Kenosha,  &c.  R.  B.  Co. 
r.  Marsh,  17  Wis.  13;  Sparrow  v.  Evans- 
ville,  &c.  R.  R.  Co.,  7  Ind.  369  ;  Union 
Locks,  &c.  V.  Towne,  1  N.  H.  44  ;  "Witter 
V.  Mississippi,  &c.  R.  R.  Co.,  28  Ark.  462 ; 
Winter  v.  Muscogee  R.  R.  Co.  11  Ga.  438; 
Supei-visors  v.  Memphis,  &c.  R.  B.  Co., 
32  Miss.  378.  But  it  is  questionable 
whether  the  change  in  the  charter  in 
Hartford  R.  R.  Co.  v.  Croswell,  ante, 
would  now  be  regarded  as  a  fundamental 
alteration  of  the  contract.    See  post. 

*  Everhart  v.  Philadelphia,  &c.  E,.  R. 
Co.,  28  Penn.  St.  339  ;  Southern  Penn. 
Iron  &  R.  R.  Co.  v.  Stevens,  87  Penn. 
St.  190;  Fry  v.  Lexington,  &c.  B.  B.  Co., 
2  Met.  (Ky.)  314;  Troy,  &c.  B.  R.  Co. 
V.  Kerr,  17  Barb.  (N.  Y.)  581 ;  Kean  v. 
Johnson,  9  N.  J.  Eq.  401;  Illinois  Grand 
Trunk  R.  R.  Co.  v.   Cook,   29  111.  237. 
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Thus,  in  the  New  York  case  before  cited,^  the  defendant  subscribed 
to  ten  shares  of  stock  under  a  charter  for  the  purpose  of  establishing 
a  railroad  from  Hartford  to  New  Haven.  Subsequently,  the  cor- 
poration procured  an  amendment  to  its  charter,  authorizing  it  to 
procure  steamboats  not  exceeding  $200,000  in  value,  to  use  in  con- 
nection with  their  railway,  and  to  issue  additional  stock ;  and  the 
act  was  accepted  by  the  directors  and  a  majority  of  the  stockholders, 
but  the  defendant  never  assented  thereto ;  and  in  an  action  to  recover 
the  amount  of  his  subscription,  it  was  held  that  he  was  released 
from  liability  upon  his  subscription,  because  of  the  alteration  in  the 
plaintiff's  charter,  which  worked  a  radical  change  in  the  contract  into 
which  the  defendant  entered. 

In  an  early  Massachusetts  case,^  this  principle  was  acted  upon. 
In  that  case,  an  action  was  brought  upon  a  subscription  contract  for 
stock,  by  which  the  defendant  agreed  to  take  one  share,  and  pay  all 
assessments  upon  it.  The  ground  of  defence  was,  that  the  location 
of  the  turnpike  had  been  changed  by  an  act  of  the  legislature  passed 
after  the  defendant's  subscription,  at  the  instance  of  the  corporation 
and  without  the  assent  of  the  defendant.  It  was  held  that  the  de- 
fendant was,  by  the  acts  stated,  released  from  his  subscription,  the 
court  saying :  "  The  plaintiffs  rely  on  an  express  contract,  and  were 
bound  to  prove  it  as  they  allege  it.  Here,  the  proof  is  of  an  engage- 
ment to  pay  an  assessment  for  making  a  turnpike  in  a  certain  speci- 
fied direction.  The  defendant  may  truly  say, '  Non  haec  in  foedera 
veni.'  He  was  not  bound  by  the  application  of  the  directors  to  the 
legislature  for  the  alteration  of  the  course  of  the  road,  nor  by  the 
consent  of  the  corporators  thereto."  ^    But  the  doctrine  of  the  Vei> 

tilted,  would  not  release  those  who  have  *  Hartford,  &c.  R.  K.  Co.  v.  Croswell, 

suhscribed  for  the  stock.    Pacific  R.  v.  1  Hill  (N.  Y.),  888. 

Hughes,  22  Mo.  291.    A  change  in  the  ^  Middlesex  Turnpike  Co.  v.  Locke, 

name  of  a  corporation  does  not  affect  the  8  Mass.  268. 

validity  of  a  stock  subscription.    Bucks-  ^  Indiana  &  Ebensburgh  Turnpike  Co. 

port,  &o.  R.  R.  Co.  V.  Buck,  68  Me.  80.  v.   Phillips,   2   Penn.   St.   184 ;  Bery  i>. 

A  subscriber  to  the  capital  stock  of  a  cor-  Marietta,  &c.  R.  R.  Co.,  26  Ohio  St.  678; 

poration  agrees  to  be  subject  to  the  rea-  Nugent  v.  Supervisors,  19  Wall.  (U.  S.) 

sonable  rules  and  regulations  which  may  241 ;  Davies  v.  Sweeney,  60  N.  Y.  468; 

from  time  to  time  be  adopted,  and  he  can-  South  Georgia,  &c.   R.  R.   Co.  v.  Ayres, 

not  avoid  payment  of  his  subscription  be-  66  Ga,  280  ;  Sparrow  v.  Evansville,  &c. 

cause  the  charter  has  been  amended  on  R.  R.  Co.,  7  Ind.  869  ;  Rutland,  &c.  R.  R. 

the  application  of  the  directors,  and  the  Co.  ■».  Thrall,  85  Vt.  586 ;  Marietta,  &c. 

amendment  accepted  by  them,  reducing  R.  R.  Co.  v.  Elliott,  10  Ohio  St.  57;  Man- 

the  number  of  days'  notice  of  the  call  for  heim,  &c.  Plank  Road  Co.  v.  Arndt,  31 

subscriptions.    Illinois  River,  &o.  E.  Co.  Penn.  St.   317;  Hester  v.  Memphis,  &o. 

V.  Beers,  27  111.  186.  R.  R.  Co.,  82  Miss.  878;  Eines  v.  Plank 
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mont  case  ^  is  not  followed  in  several  of  the  States,  and  where  an 
amendment  to  the  charter  simply  confers  upon  the  corporation  the 
right  to  extend  its  line  beyond  the  terminus  named  in  the  charter,^ 
and  it?  is  not  intended  to  use  the  funds  resulting  from  the  original 
subscription  to  construct  it ;  although,  in  some  of  the  States,  an  in- 
crease in  the  capital  stock  without  the  assent  of  the  subscribers  is 
held  such  a  change  of  the  contract  as  releases  them  from  liability  for 
the  subscription ; '  and  the  same  rule  was  also  applied  where  the 
charter  was  so  amended  as  to  stop  short  of  its  original  terminus,  and 
pass  by  a  different  route.* 

But  where  an  extension  of  the  line  is  granted  by  the  legislature, 
either  by  an  additional  charter  or  by  an  amendment  of  the  old  one 
which  does  not  contemplate  the  use  of  the  funds  obtained  under  the 
subscription  for  its  construction,  a  subscriber  will  not  be  released 
from  his  obligation ;  nor  will  the  mere  acceptance  by  the  company 
of  an  amendment  to  its  charter  authorizing  it  to  build  a  branch 
road,  without  any  steps  being  taken  hy  the  company  to  appropriate 
its  funds  to  the  building  of  the  branch,  be  a  ground  for  releasing  a 
stockholder  who  had  not  consented  to  the  amendment.^ 

Sec.  36.  'When  Consent  of  all  to  the  Change  is  Necessary.  —  Under 
the  provisions  of  the  national  Constitution,  prohibiting  the  States 
from  making  any  law  impairing  the  obligation  of  contracts,  no  fund- 
amental change,  even  though  authorized  by  subsequent  legislation, 
can  be  made  in  the  charter  of  a  private  pecuniary  corporation  with- 
out the  consent  of  all  the  stockholders,  unless  the  legislature  *  has 

Eoad  Co.,  30  Ala.  92;  Barret  i).  Alton,  name  of  the  company,  or  the  length  and 

&o.  E.  R.  Co.,  13  111.  504;  New  Orleans,  termini  of  the  road  had  been  materially 

&c.    B.  B..   Co.  V.  Harris,   27  Miss.  517;  changed. 

Pacific  R.  R.  Co.  v.  Eenshaw,  18  Mo.  210;  *  Hawkins  v.  Mississippi  &  Tennessee 
Fry  V.  Lexington,  &c.  B.  R.  Co.,  2  Met.  E.  E.  Co.,  35  Miss.  688. 
(Ky.)  314;  Carlisle  v.  Terre  Haute,  &c.  *  Mowrey  v.  Indianapolis,  &c.  B.  E. 
E.  R.  Co.,  6  Ind.  316;  Marsh  v.  Fulton  Co.,  4  Biss.  78.  See  also  City  of  Coving- 
County,  10  Wall.  (0.  S.)  676;  Buffalo,  &c.  ton  V.  Covington,  &e.  Bridge  Co.,  10 
E.  E.  Co.  V.  Dudley,  14  N.  Y.  336.  Bush  (Ky.),  69  ;  AUen  v.  Buchanan,  9 
1  Stevens  v.  Rutland,  &c.  E.  E.  Co.,  Phil.  (Pa.)  283.  Any  fundamental  change 
29  Vt.  545.  in  the  character  of  a  corporation  relieves  a 

*  Cross  V.  Peach  Bottom  E.  E.  Co.,  90  non-assenting  suhsoriber  from  liability. 
Penn.  St.  392.  Plank  Eoad  Co.  v.   Amdt,  31  Penn.  St. 

.    '  Hughes  V.   Antietam  Mfg.  Co.,  34  317 ;    Nugent  v.   Supervisors,    19  Wall. 

Md.  316;  Bery  v.  Marietta,  &c.  E.  E.  Co.,  (U.  S.)  241  ;  Supervisors  of  Fulton  Co.  v. 

26  Ohio  St.  673.  Miss.  &  Wab.  E.  E.  Co.,  21  111.  338  ;  Hart- 

*  Winter  v.  Muscogee  E.  B.  Co.,  11  Ga.  ford  &  N.  H.  B.  E.  Co.  v.  Croswell,  5  Hill 
438.  But  see  Delaware  &  Atlantic  B.  E.  (N.  Y.),  383;  Eailroad  Co.  v.  Leach,  4 
Co.  V.  Trick,  23  N.  J.  L.  321,  where  it  was  Jones  (N.  C),  Eq.  340  ;  Firat  National 
held  to  be  no  defence  to  a  call  that  the  Bank  of  Charlotte  v.  City  of  Charlotte, 
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provided  otherwise  in  the  charter.  But  such  alterations  of  the  char- 
ter of  a  private  corporation,  when  merely  auxiliary,  may  be  adopted 
by  a  majority  of  the  corporators,  and  such  acceptance  will  bind  the 
whole ;  but,  if  such  alterations  are  fundamental,  the  acceptance  must 
be  unanimous.^ 

The  acceptance  of  a  charter  amendment,  like  the  acceptance  of  an 
original  charter,  may  be  proved  by  showing  that  the  corporation  has 
done  corporate  acts  authorized  by  the  amendment,  but  which  with- 
out it  would  have  been  unauthorized.  And,  where  a  corporation  by 
its  conduct  accepts  the  benefits  of  an  act  amending  its  charter,  it 
must  take  the  act  as  a  whole,  with  its  burdens  also.^  Where  the 
charter  of  a  company  requires  its  stock  to  consist  of  not  less  than  a 
given  number  of  shares,  no  action  can  be  maintained  for  subscrip- 
tions to  stock  until  the  required  number  of  shares  are  taken.  A 
subsequent  alteration  of  the  charter  reducing  the  amount  of  the  cap- 
ital will  not  affect  prior  subscribers.*  And  the  corporation,  having 
fixed  the  amount  of  the  capital  stock  under  such  a  charter,  cannot 
change  it,  either  by  its  own  act  or  through  the  intervention  of  the 
legislature,  without  the  assent  express  or  implied  of  all  the  sub- 
scribers. 

A  subscriber  to  shares  in  a  corporation  contracts  with  reference 
to  the  charter ;  and  the  number  of  shares  to  be  subscribed,  or  the 
whole  capital  stock  necessary  to  do  the  contemplated  business,  con- 
stitutes an  important  element  in  the  contract.  For  the  corporation 
to  release  subscriptions  so  as  to  reduce  the  capital  largely  and  ma- 
terially, may  operate  as  a  release  of  other  subscribers.    A  mere 

(N.  C).  In  American  Printing  House  v.  left  to  the  preaidenta  of  the  State  boards 
Trustees,  104  U.  S.  711,  the  plaintiff  cor-  of  trustees.  The  contributors  thereupon 
poration  was  organized  in  Kentucky  for  demanded  a  return  of  their  money,  and 
the  purpose  of  printing  books  for  the  the  Kentucky  corporation  brought  suit 
Wind,  and  provided  in  its  charter  that  the  against  the  Louisiana  board  to  recover 
presidents  of  the  State  boards  of  trustees  the  same.  It  was  held  that  the  change 
contributing  to  the  general  scheme  ahould  in  the  charter  was  such  as  to  excuse  the 
constitute  a-  board  of  visitors  with  the  defendant  from  making  payment  to  the 
right  to  visit  the  printing-house,  examine  plaintiff,  especially  since  the  original  con- 
its  books,  investigate  the  proceedings  of  tributors  insisted  on  a  return  of  their 
its  trustees,  and  to  appoint  new  ones  in  money. 

ease  of  mismanagement.    With  this  pro-         i  State  v.  Accommodation  Bank  of  La., 

vision  in  view  a  board  of  trustees  was  26  La.  Ann.  288. 

organized  in  Louisiana  and  received  con-         '  Kenton  County  Court  v.  Bank  Lick 

tributions  for  the  Kentucky  coi'poration.  Turnpike  Co.,  10  Bush  (Ky.),  529. 
Subsequently  the  charter  of  the  latter  cor-         »  Oldtown   &  Lincoln  E.   E.   Co.  v. 

poration  was  altered  by  the  legislature  so  Veazie,  89  Me.  571 ;  Penobscot  E.  E.  Co. 

that  the  right  of  visitation  was  no  longer  v.  Dummer,  40  Me.  172. 
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nominal  subscription,  to  fulfil  the  letter  and  break  the  spirit  of  the 
contract,  is  no  substantial  compliance  with  the  charter,  and  when 
released  because  it  was  nominal,  it  becomes  equivalent  to  no  sub- 
scription ab  initio.  But  if  a  subscriber  to  stock  of  a  railroad  com- 
pany acquiesces  in  the  progress  of  the  work,  by  payment  of  his 
subscription,  assessed  or  otherwise,  he  cannot  afterwards  object, 
either  to  the  failure  originally  to  get  subscribers  to  the  whole  stock, 
or  to  a  material  amendment  of  the  charter;  but  the  fact  that  he 
merely  pays  his  assessments  to  have  the  route  surveyed  is  not  suffi- 
cient to  show  such  acquiescence.  And,  where  the  question  of  acqui- 
escence has  been  fairly  submitted  to  the  jury,  and  has  been  passed 
upon  by  them,  with  evidence  enough  to  sustain  the  verdict,  the 
appellate  court  will  not  interfere.^ 

Sec.  37.  Subscriber's  assent,  effect  of.  —  If  a  subscriber  assents  to 
a  change  in  the  character  of  the  enterprise  or  concurs  therein,  either 
expressly  or  h/  his  long  continued  silence  and  apparent  acquiescence,  he 
is  estopped  from  disputing  his  acquiescence  in  the  alteration  of  the 
original  scheme.  If  a  subscriber  knows  of  the  alteration  in  the 
charter,  and  does  not  desire  to  be  bound  thereby,  it  has  been  sug- 
gested that  it  is  his  duty,  at  least  seasonably  to  object  thereto,  or 
perhaps  to  proceed  against  the  corporation  for  an  injunction  or 
mandamus  to  prevent  the  change ;  and  that  failing  to  do  so,  he  is 
estopped  from  setting  up  such  change  in  defence.^     In  the  case 

1  Memphis  Branch  R.  R.  Co.  v.  Sulli-  from  liability  a  person  subscribing,  who 
van,  57  Ga.  240.  "Where  the  defendant  had  also  voted  at  the  organization  and  for 
subscribed  for  two  shares  in  the  capital  election  of  directors,  in  right  of  his  sub- 
stock  of  a  corporation  on  certain  condi-  scription  ;  and  in  an  action  by  the  oom- 
tions  named  therein,  none  of  which  had  pany  against  such  stockholder  for  the  sum 
reference  to  the  number  of  shares  sub-  subscribed,  that  it  was  error  to  instruct 
scribed  for,  and  paid  three  assessments  the  jury  that  the  defendant  was  relieved 
thereon,  and  the  shares  were  afterwards,  by  the  change  if  he  did  not  know  of  it, 
to  pay  further  assessments,  sold  for  a  sum  and  referring  the  question  of  his  knowl- 
less  than  the  assessments,  it  was  held  that  edge  to  them.  Bedford  R.  R.  Co.  v. 
the  defendant  was  liable  for  the  balance,  Bowser,  48  Fenn.  St.  28. 
though  the  minimum  number  of  shares  ^  No.  Carolina  R.  R.  Co.  v.  Leach,  4 
required  by  law  had  not  been  subscribed.  Jones  (IS.  C),  L.  340.  In  this  case 
York  &  Cumberland  R.  R.  Co.  v.  Pratt,  Battle,  J.,  very  carefully  examined  the 
40  Me.  447.  In  a  Pennsylvania  case,  grounds  of  the  doctrine  stated  in  the  text, 
where,  after  subscribing  for  stock  under  and  as  his  opinion  is  regarded  as  of  high 
an  act  of  assembly  which  required  sub-  authority  upon  this  question,  and  is  often 
soriptions  to  a  certain  amount  before  cor-  cited,  we  give  it  here.  He  said  :  "It  is 
porate  authority  should  be  granted,  a  admitted  that  the  eastern  terminus  of  the 
subsequent  act  was  passed  reducing  the  plaintiff's  road  was  materially  changed 
amount  of  subscriptions  required,  under  from  the  point  designated  in, the  charter, 
which  the  company  was  organized,  it  was  and  the  defendant  contends  that  he  was 
held  that  the  change  would  not  release  thereby  released  from  his  obligation  to  pay 
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cited  in  the  last  note  the  defendant  sought  to  avoid  the  payment  of 
his  subscription  to  the  stock  of  the  defendant's  road,  upon  the 

the  charter.  In  the  latter  case  there  is 
certainly  not  the  same  necessity  for  pro- 
tecting the  dissenting  stockholder,  by 
holding  him  released  from  the  obligation 
of  paying  his  subscription.  It  is  clearly 
settled  that  he  may  avail  himself  of  the 
writs  of  prohibition  or  mandamus,  as  his 
case  may  require,  either  to  prevent  the  cor- 
poration from  doing  him  an  injury,  or  to 
compel  it  to  yield  him  a  right.  Thus  in 
Blakemore  v.  Glamorganshire  Canal  Navi- 
gation Co.,  6  Eng.  Con.  Ch.  644,  Lord 
Elson  said,  when  the  case  was  before  him 
in  one  of  its  earliest  stages,  '  I  have  there- 
fore stated,  and  I  have  more  than  once 
acted  on  the  doctrine,  that  if  a  deviation 
from  the  line  marked  out  by  Parliament 
were  attempted,  I  would  (unless  the  House 
of  Lords  were  to  correct  me)  stop  the 
further  making  of  a  canal  which  was  iu 
progress  ;  and  for  this  reason,  that  a  man 
may  have  a  great  objection  to  a  canal  be- 
ing made  in  one  line  which  he  would  not 
have  to  its  being  made  In  another ;  and 
particularly  he  might  feel  that  objection 
in  a  case  where  parties,  after  obtaining 
leave  to  do  one  thing,  set  about  doing  an- 
other. It  may,  I  admit,  be  of  no  greater 
mischief  to  A.  B.  that  the  canal  should 
come  through  the  lands  of  C.  D.  than 
through  those  of  E.  F. ;  but  to  that,  my 
answer  is,  that  you  have  borgained  with 
the  legislature  that  you  shall  do  the  act 
they  have  authorized  you  to  do,  and  no 
other  act.'  We  have  adopted,  and  acted 
upon,  at  the  present  term,  the  principle 
thus  laid  down  by  one  of  England's  great- 
est chancellors,  by  enjoining  the  Green- 
ville and  Raleigh  Flank  Koad  Company 
from  establishing  and  running  a  line  of 
stages  against  the  wishes  of  some  of  the 
corporators,  upon  the  gi'ound  that  such 
an  application  of  their  funds  was  not 
authorized  by  their  charter.  Wiswall  v. 
Greenville  &  Kaleigh  Plank  Road  Co.,  8 
Jones  (N.  C. )  Eq.  188  ;  Mayor  and  Alder- 
men of  Norwich  v.  the  Norfolk  Railway 
Co.,  80  Eng.  Law  &  Eq.  120,  also  sanctions 
the  doctrine  that  railway  companies  may 
be  restrained  by  injunction  from  mis- 
applying the  funds  of  the  company.  The 
above  are  all  cases  of  injunction,  where 


for  the  stock  for  which  he  had  subscribed. 
The  argument  is  that  the  contract  created 
by  his  subscription  was,  that  he  should 
pay  for  the  stock  taken  by  him,  upon 
condition  that  the  road  should  be  built 
according  to  the  termini  and  route  pre- 
scribed iu  'the  charter ;  and  consequently 
that  any  material  change  of  either  the 
termini  or  route  would  be  a  failure  on 
the  part  of  the  plaintiff  in  the  perform- 
ance of  a  condition  precedent,  whereby  he 
would  be  discharged  from  his  part  of  the 
agreement ;  or,  iu  another  view,  it  would 
be  an  attempt  on  the  part  of  the  plaintiffs 
to  hold  him  bound  by  a  contract  into 
which  he  never  entered.  The  question 
which  the  assumed  defence  raises  is  an 
important  one,  and  we  will  now  proceed 
to  consider  its  validity.  It  may  be  con- 
ceded, at  least  for  the  sake  of  the  argu- 
ment, that  if  the  legislature  of  a  State 
grant  a  charter  for  Ijuilding  a  railroad, 
turnpike,  or  canal  between  certain  termini, 
and  along  a  certain  route,  upon  the  faith 
of  which  subscribers  take  stock,  and  after- 
wards, without  the  consent  and  against 
the  will  of  one  or  more  of  the  subscribers, 
the  legislature  passes  another  act  changing 
such  termini  or  route,  both  or  either  of 
the  dissenting  stockholders  may  refuse  to 
pay  for  the  stock  for  which  they  had  sub- 
scribed. Such  was  the  decision  of  the 
Supreme  Court  of  Georgia  in  the  case  of 
Winter  v.  the  Muscogee  R,  R,  Co.,  11  Ga. 
488,  founded  upon  previous  similar  adju- 
dications made  in  Massachusetts  and  New 
York,  See  Middlesex  Turnpike  Co,  v. 
Locke,  8  Mass,  268  ;  Same  v.  Swan,  10 
Mass.  385  ;  The  Hartford  &  Now  Haven 
R.  R.  Co.  V.  Croswell,  6  Hill  (N.  Y.),  886, 
The  principle  of  the  decision  is,  that  the 
stockholder,  when  called  on  to  pay  his 
subscription  for  the  building  of  such  a 
road,  without  his  consent,  may  truly  say, 
'  non  heec  in  fcedera  veni. '  Assuming, 
then,  this  to  be  true,  an  interesting  ques- 
tion may  arise,  whether  the  principle  will 
apply  to  a  case  where  the  alteration  of  the 
line  of  the  road  is  made  by  the  company 
without  the  consent,  and  against  the  will, 
of  the  stockholder,  and  also  without  the 
sanction  of  any  legislative  amendment  of 
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ground  that  one  of  the  termini  was  materially  different  from  that 
provided  in  the  charter.  He  failed  to  show,  however,  that  he  had 
ever  taken  any  steps  to  prevent  the  change,  or  had  ever  even  ob- 
jected to  the  change  while  the  work  was  going  on  ;  and  the  court 
held  that  he  was  estopped  by  his  apparent  acquiescence  from  setting 
up  such  change  of  termini  as  a  ground  of  defence.^ 

No  definite  rule,  which  will  be  applicable  in  all  cases,  can  be 
given,  by  which  to  determine  whether  a  change  in  the  plan  of  oper- 


railway  and  other  like  companies  have 
been  prevented,  at  the  instance  of  persons 
interested,  from  doing  wrong.  The  case 
of  Eegina  v.  The  York  &  North  Midland 
Railway  Co.,  16  Eng.  Law  &  Eq.  299, 
shows,  that  in  a  proper  case,  a  party  inter- 
ested may  compel,  by  mandamus,  a  rail- 
way company  to  complete  a  railway  which 
it  has  begun.  It  is  true  that  the  case, 
though  decided  upon  great  consideration 
by  the  Court  of  Queen's  Bench,  with  Lord 
Campbell  at  its  head,  was  reversed  in  the 
Court  of  Exchequer  Chamber,  but  solely 
upon  the  ground  that  the  words  of  the  act 
of  Parliament,  upon  which  the  question 
depended,  were  not,  and  could  not  be, 
construed  to  be  compulsory  upon  the  com- 
pany. See  the  case  in  18  Eng.  Law  &  Eq. 
199 ;  see  also  Eegina  v.  Great  Western 
Eailway  Co.,  id.  364.  If  the  principle 
thus  seemingly  established  by  the  greatest 
force  of  authority  be  correct,  we  cannot 
perceive  why  it  did  not  furnish  the  de- 
fendant with  ample  means  for  preventing 
the  wrong  and  injmy  of  which  he  com- 
plains. Why  should  the  courts  interpose 
or  protect  him  (to  the  great  detriment  of 
the  company,  in  depriving  it  of  its  fund), 
by  holding  him  discharged  from  his  sub- 
scription, when  he  neglected  to  avail  him- 
self of  a  remedy,  plain  and  ample  ?  We 
need  not,  however,  answer  this  question. 
There  is  another  objection  to  the  defence, 
about  which  we  do  not  entertain^  a  doubt. 
To  make  his  defence  available,  it  is  cer- 
tainly incumbent  on  the  defendant  to  show 
that  the  alteration  in  the  eastern  termimts 
of  the  road  was  made  without  his  concur- 
rence and  consent.  Such  seems  to  have 
been  the  opinion  of  the  Court  of  Appeals 
of  South  Carolina,  in  the  case  of  the  Green- 
ville &  Columbia  R.  E.  Co.  v.  Coleman, 
5  Rich.  (S.  C.)  118,  where  they  say,  at  page 


135,  'It  would  appear  reasonable  to  say 
that,  if  the  corporation  did  acts  to  which 
a  member  did  not  object,  either  because 
he  was  supine,  or  because  he  would  not 
attend  when  he  might  and  should  have 
done  so,  it  would  not  be  harsh  to  hold  him 
estopped  from  disputing  his  acquiescence, 
especially  when  liabilities,  duties,  and  bur- 
dens might  accrue  thereby  upon  the  cor- 
poration.' There  is  not  a  particle  of  proof, 
indeed,  he  has  not  alleged  in  his  plea, 
that  he  ever  made  the  slightest  objection 
to  the  change  ;  and  the  presumption  is, 
in  the  absence  of  proof  to  the  contrary, 
that  he  assented  to  it.  He  was,  or  might 
have  been,  present,  either  in  person  or  by 
proxy,  at  the  occasional  meeting  of  the 
stockholders  (see  London  City  v.  Venacker, 
1  Ld.  Eaym.  500),  and  yet  we  never  hear 
of  his  having  raised  his  voice  a  single  time 
against  the  alteration  which  he  now  al- 
leges to  be  so  great  a  grievance  to  him. 
We  hold  then,  that  the  matter  pleaded  by 
the  defendant  la  his  second  plea,  and  ad- 
mitted upon  the  trial,  furnishes  no  defence 
against  the  plaintiff's  action."  Chetlain  v. 
Eepublic  Life  Ins.  Co.,  86  111.  220  ;  Hay- 
worth  V.  Junction,  &c.  R.  R.  Co.,  13  Ind. 
348  ;  Booker's  Case,  18  Ark.  338  ;  Witter 
V.  Mississippi,  &o.  E.  R.  Co.,  20  Ark. 
463 ;  Payson  v.  Stover,  2  Dillon  (U.  S. 
C.  C),  427;  May  v.  Memphis,  &c.  E.  R. 
Co.,  48  Ga.  109  ;  Mowrey  v.  Indianapolis, 
&c.  R.  R.  Co.,  4  Biss.  (U.  S.  C.  C.)  78  ; 
Bedford  E.  E.  Co.  v.  Bowser,  48  Penn.  St. 
29 ;  Martin  v.  Pensacola,  &o.  E.  R.  Co.,  8 
Fla.  370  ;  Memphis,  &c.  E.  E.  Co.  v.  Sul- 
livan, 57  Ga.  240. 

'  See  opinion  of  Battle,  J.,  in  last 
note.  See  also  Memphis  Branch  R.  E.  Co. 
V.  Sullivan,  57  Ga.  240,  where  the  implied 
assent  of  the  subscriber  to  the  change  is  held 
sufficient  to  hold  him  to  his  subscription. 
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ations,  or  in  the  charter,  will,  in  a  given  case,  operate  to  discharge  a 
subscriber  from  bis  liability  upon  a  subscription ;  but  it  may  be  said 
that  in  all  cases  changes  in  the  contract  of  subscription  after  it  has 
been  signed,  material  alterations  in  the  charter  not  contemplated  as 
it  stood  originally,  or  a  departure  from  the  substantial  important 
features  of  the  corporate  organization  as  proposed  to  and  accepted 
by  the  subscriber,  or  from  its  purposes  and  plans,  —  such  as  the  ma- 
jority of  the  directors  would  have,  in  virtue  of  the  incorporation  and 
aside  from  limits  drawn  from  the  subscription,  the  power  to  obtain 
or  make,  but  which  materially  change  the  subscriber's  engagement  from 
its  terms  and  intention,  —  will  operate,  if  made  without  his  assent, 
to  discharge  him  from  liability  on  his  subscription.^ 

SeO.  38.  Changes  which  do  not  affect  Subscriber's  liability.  — 
Changes  which  the  directors  or  the  majority  of  the  stockholders 
have  no  power  to  make  or  carry  into  effect,  because  they  are  ultra 
vires  or  fraudulent,  do  not  release  a  subscriber ;  his  proper  remedy 
is  a  resort  to  the  courts  to  restrain  or  vacate  the  unlawful  act  or 
proceeding,  and  confine  the  corporation  within  limits  corresponding 
with  the  subscription.^  Nor  do  changes  merely  in  matters  of  detail, 
not  affecting  the  substantial  nature  and  material  features  of  the 
engagement  as  intended  and  entered  into  by  the  subscriber,  release 
him.^ 

*  Nugenti). Supervisors,  19 Wall. (IT. S.)  tion  of  said  corporation,"  and  "when  so 
2il ;  South  Georgia,  &c.  R.  R.  Co.  v.  organized  to  proceed  to  commence  the  con- 
Ayres,  56  6a.  230;  Dorris  v.  Sweeny,  60  struction  of  the  railroad."  The  sum  of 
N.  Y.  463  ;  Bery  v.  Marietta,  &c.  By.  $216,700  was  subscribed,  including  the 
Co.,  26  Ohio  St.  673  ;  Stockton,  &c.  R.  R,  subscriptions  of  the  defendants,  and  the 
Co.  V.  Stockton,  67  Cal.  328  ;  Noesen  v.  first  meeting  of  the  stockholders  was  then 
Port  Washington,  37  Wis.  168  ;  Wilson  held  and  directors  chosen.  Subsequently 
V.  Wills  Valley  B.  B.  Co.,  33  Ga.  436  ;  an  amendment  to  the  plaintiffs  charter 
Whitehall,  &c.  B.  B.  Co.  v.  Myers,  16  was  passed  by  the  General  Assembly,  au- 
Abb.  Pr.  (K.  Y. )  n.  s.  84 ;  New  Jersey,  thorizing  the  city  of  New  Haven  to  sub- 
&c.  R.  R.  Co.  V.  Strait,  36  N.  J.  L.  S23.  scribe  $200,000  to  the  capital  stock,  and 

^  Hays  V.  Ottawa,  &c.  R.  R.  Co.,  61  to  appoint  two  directors  in  the  company, 

111.  422.    8.  p.  Ottawa,  &o.  R.  R.  Co.  v.  with  one  vote  for  every  four  shares  of  stock 

Black,  79  111.  262.  held  by  the  city.    Pursuant  to  the  power 

*  Nugentv.Supervisore,  19 Wall. (U.S.)  so  given,  the  city  of  New  Haven  sub- 
241.  In  New  Haven,  &o.  R.  R.  Co.  v.  scribed  $200,000  to  the  stock,  and  ap- 
Chapman,  88  Conn.  56,  the  plaintiffs,  a  pointed  two  directors  who  assumed  and 
railroad  company,  were  incorporated  with  continued  to  discharge  the  duties  of  the 
a  capital  of  five  hundred  thousand  dollars,  office.  No  other  subscriptions  were  made, 
with  power  "to  call  the  first  meeting  of  and  the  directors  thereupon  proceeded  to 
the  stockholders  whenever  one  hundred  call  in  the  capital  stock,  and  to  commence 
thousand  dollars  or  more  of  the  capital  the  construction  of  the  railroad.  In  an 
stock  shall  have  been  subscribed  for,  to  action  to  recover  subscriptions  to  the  stock, 
choose  directors  and  perfect  the  organiza.  it  was  held,  (1.)  that  the  term  "  organ- 
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Sec.  39.    Amendments   made  under   Reservation  in   Charter,  etc., 
Effect  of.  —  Another  important  exception  to  the  rule  as  previously 


ize,"  as  used  in  the  charter,  embraced 
merely  the  choice  by  the  stockholders  of 
the  necessary  officers  for  the  transaction 
of  the  business  of  the  company,  and  that 
the  plaintiffs,  when  so  organized,  $100,000 
having  been  subscribed  to  the  stock,  might 
legally  begin  the  exercise  of  their  corporate 
franchise  ;  (2.)  that  the  amendment  to  the 
charter,  and  the  action  of  the  plaintiff  and 
the  city  under  it,  did  not  impair  the  rights 
of  the  defendants  as  stockholders,  or  re- 
lieve them  from  liability  on  their  subscrip- 
tion. The  principal  claim  in  this  case 
was  that  the  change  in  the  charter  took 
away  the  defendant's  right  to  vote  for  two 
of  the  directors  of  the  corporation.  Upon 
this  point  Oabpentek,  J.,  said:  "The 
defendants  say  that  the  destruction  of  this 
right  absolved  them  from  all  obligation  to 
pay  for  their  stock.  Whether  it  does  or 
not  is  the  question  we  are  now  to  consider. 
Some  amendments,  or  laws,  affecting  cor- 
porations are  binding  with  or  without  their 
assent.  Others  bind  the  corporation  and 
every  member  thereof,  if  assented  to  by  a 
majority  of  the  stockholders.  And  others 
are  not  binding  upon  non-consenting  mem- 
bers, although  assented  to  by  the  majority. 
All  general  laws,  and  mere  matters  of 
police  regulation,  are  embraced  in  the  first 
class.  Additional  powers,  duties,  and 
privileges,  which  do  not  change  essentially 
the  nature  and  character  of  the  corpora- 
tion, or  the  purpose  for  which  it  was 
created,  and  have  for  their  object  the  pro- 
motion of  the  enterprise  originally  con- 
templated, fall  within  the  second  class. 
All  amendments  which  work  a  radical 
change  in  the  nature  and  character  of  a 
corporation,  or  the  purpose  for  which  it 
was  created,  are  within  the  third  class. 
It  is  not  easy  to  establish  a  general  rule  by 
which  it  may  be  seen  at  a  glance  to  which 
class  any  given  case  belongs.  Each  case 
must  in  a  measure  depend  upon  its  own 
circumstances.  A  careful  examination  of 
the  case  before  us,  and  the  authorities 
bearing  upon  the  question,  has  led  us  to 
the  conclusion  that  it  belongs  to  the  sec- 
ond class,  and  that  the  amendment  is  bind- 
ing upon  every  member  of  the  corporation. 
There  is  no  change  in  the  character  of  the 


corporation.  It  is  a  railroad  company 
still,  relating  to  an  important  public  im- 
provement. The  object  of  its  creation, 
the  construction  and  operation  of  a  railway 
from  New  Haven  to  Derby,  remains  pre- 
cisely the  same.  There  is  some  change  in 
the  mode  of  appointing  the  board  of  di- 
rectors ;  but  that  change  is  not  a  radical 
one,  nor  is  it,  under  the  circumstances,  an 
unreasonable  one.  So  far  from  working 
an  injury  to  the  defendants,  it  is,  as  we 
have  already  seen,  a  benefit  to  them.  The 
directors  are  elected  by  the  stockholders, 
and  every  one  has  a  voice  in  the  election. 
No  one  has  an  undue  advantage  over  the 
others,  and  the  lights  of  all  are  carefully 
guarded.  The  object  of  the  amendment 
was  not  to  obstruct,  hinder,  or  change, 
but  to  facilitate,  the  enterprise  in  which 
all  were  engaged ;  and,  so  far  as  we  can 
see,  it  has  had  the  designed  effect.  It  is 
not  an  attempt  on  the  part  of  the  legisla- 
ture to  control  the  organization,  or  to 
place  it  in  the  power  of  one  or  more  of  the 
stockholders  to  elect  all,  or  a  majority,  of 
the  directors ;  but,  on  the  contrary,  the 
design  was  to  prevent  that  result.  The 
matter  of  voting  and  the  mode  of  elect- 
ing officers  are  usually  provided  for  in 
the  charter.  The  legislature  may,  in  the 
first  instance  certainly,  impose  such  terms 
and  restrictions  as  may  be  thought  best. 
The  powers  reserved  will  authorize  subse- 
quent legislation  upon  the  same  subject, 
so  long  a^  the  owners  of  the  stock  retain 
the  control  of  the  corporation,  and  are  all 
placed  upon  equal  and  fair  terms.  The 
rights,  therefore,  of  which  these  defendants 
have  been  deprived  are  rights  which  they 
held  subject  to  such  reasonable  changes 
and  regulations  as  the  legislature  might 
make,  with  the  assent  of  the  coi'poration  ; 
and  they  are  not  thereby  absolved  from 
their  obligation  to  pay  for  their  stock." 
In  Troy  &  Rutland  R.  R.  Co.  v.  Kerr,  17 
Barb.  (N.  Y.)  581,  the  company  was  in- 
corporated mth  a  capital  of  $1,500,000. 
After  the  defendant  subscribed  to  the  stock, 
the  articles  of  association  were  amended 
under  a  general  law,  by  which  the  capital 
was  reduced  to  $325,000,  and  the  contem- 
plated road  was  materially  shortened.    The 
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stated  is,  that  changes  in  the  corporate  affairs  -which  may  be  con- 
sidered authorized  or  contemplated  by  the  charter  and  by-laws  fairly 
construed,  or  which  the  corporation  is  invested  with  a  discretion  to 
make,  do  not  discharge  a  subscriber ;  because  his  subscription  must 
be  presumed  to  have  been  made  with  a  view  to  those  laws,  and  to 
the  fact  that  changes  may  possibly  be  made  conformably  to  them.^ 

Thus,  an  alteration  of  a  charter  in  pursuance  of  a  power  reserved, 
by  changing  its  name,  increasing  its  capital,  and  extending  its  road, 
does  not  discharge  a  subscriber  to  the  capital  stock  from  his 
liability.* 

111.  262  J  Terre  Haute,  &o.  E.  E.  Co.  v, 
Earp,  21  111.  291  ;  Peoria,  &c.  E.  E. 
Co.  V.  Elting,  17  111.  429.  Thus,  where 
the  act  contains  a  provision  that  the 
legislature  may  alter,  amend,  or  repeal 
the  same,  an  alteration  therein  made  at 
the  request  of  the  directors  is  binding 
upon  the  subscribers,  and  does  not  absolve 
them  from  their  obligations.  ITorthem 
E.  E.  Co.  V.  Miller,  10  Barb.  (N.  Y.) 
260  ;  Pacific  E.  K.  Co.  v.  Eenshaw,  18 
Mo.  210  ;  Pacific  E.  R.  Co.  o.  Hughes,  22 
id.  291 ;  Illinois  River,  &c.  R.  R.  Co.  v. 
Zimmer,  20  111.'  6S4.  It  is  no  defence  to 
an  action  for  calls,  that  the  directore  have 
altered  the  location  of  the  company's  road, 
if  by  the  charter  they  had  the  discretion 
to  do  so.  Colvin  v.  Liberty  &  Abington 
Turnpike  Co.,  2  Ind.  511  ;  Eailsback  v. 
Liberty  &  Abington  Turnpike  Co.,  2  Ind, 
656  ;  Fry  v.  Lexington  &  Big  Sandy  R.  R. 
Co.,  2  Met.  (Ky.)  814. 

^  Schenectady,  &c.  Plank  Road  Co.  v, 
Thatcher,  11  N.  Y.  102  ;  Buffalo  &  N.  Y. 
City  R.  E.  Co.  v.  Dudley,  14  id.  836  ; 
Northern  E.  R.  Co.  v.  Duane,  2  Am.  L.  J. 
481  ;  Durfee  v.  Old  Colony  &c.  E.  E. 
Co.,  5  Allen  (Mass.),  280  ;  Pacific  B.  E. 
Co.  V.  Hughes,  22  Mo.  291  ;  Moore  i>. 
Hudson  River  E.  E.  Co.,  12  Barb.  (N.  Y.) 
156  ;  Whitehall,  &c.  E.  R.  Co.  16  Abb. 
Pr.  (N.  Y. )  N.  s.  84  ;  Pacific,  &c.  R.  E.  Co. 
V.  Eenshaw,  18  Mo.  210.  If  a  railroad  is 
located  upon  a  different  route  from  that 
provided  in  the  articles  of  association,  the 
original  subscribers  are  released  from  their 
obligation.  Buffalo,  Coming,  &  N.  Y, 
R.  R.  Co.  V.  Pottle,  23  Barb.  (N.  Y.)  21. 
Macedon  &  Bristol  Plank  Eoad  Co.  v. 
Lapham,  18  id.  812.  But  it  is  no  defence 
to  an  action  for  calls,  that  the  road  has 


defendant  refused  payment  of  calls  upon 
bis  stock,  and,  in  an  action  brought  to 
recover  them,  it  was  held  that  the  plain- 
tiffs were  entitled  to  recover.  There  were 
other  questions  in  the  case.  The  presiding 
judge,  who  gave  the  opinion  of  the  court, 
doubted  upon  this  point,  but  seems  to 
have  acquiesced  in  the  decision,  partly 
upon  the  ground  that  there  was  evidence 
tending  to  show  that  the  defendant  as- 
sented to  the  change.  But  a  majority  of 
the  court  were  of  the  opinion  that  there 
was  no  such  radical  change  of  the  plan  and 
business  of  the  corporation  as  exonerated 
the  defendant.  The  presiding  judge  in 
the  course  of  his  opinion  says  :  "Admit- 
ting that  an  alteration  may  discharge  the 
obligation,  was  not  this  one  incidental  to 
the  undertaking,  and  to  which  the  stock- 
holder must  be  considered  impliedly  to 
assent  ?  and  if  not,  was  it  so  material  as  to 
be  a  ground  of  defence  ? "  In  the  case  of 
Buffalo  &  New  York  City  R.  R.  Co.  v. 
Dudley,  14  N.  Y.  336,  it  was  expressly 
held  that  "an  alteration  by  the  legislature 
of  the  company's  charter,  in  pursuance  of 
powers  reserved,  by  changing  its  name, 
increasing  its  capital,  and  extending  its 
road,  does  not  discharge  the  defendant 
from  liability  on  his  subscription  ;  and 
this  whether  such  alteration  is  beneficial 
to  the  defendant  or  not,  the  alteration 
having  been  duly  made,  and  without  any 
fraud  on  the  part  of  the  company."  See 
also  Schenectady  &  Saratoga  Plank  Road 
Co.  V.  Thatcher,  11  N.  Y.  102. 

>  Mowrey  v.  Indianapolis,  &c.  E.  E. 
Co.,  4  Biss.  (U.  S.  C.  C.)  78 ;  Nugent  v. 
Supervisors,  19  "Wall.  (U.  S.  C.  C.)  241  ; 
Hays  V.  Ottawa,  &c.  R.  R.  Co.,  61  111. 
422  ;  Ottawa,  &c.  R.  E.  Co.  v.  Black,  79 
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When  the  charter  of  a  railway  company  contains  a  clause  author- 
izing the  legislature  to  repeal  or  alter  it,  such  alteration  made  on  the 
application  of  the  directors,  without  consulting  the  stock  subscribers, 
does  not  absolve  the  latter  from  their  subscriptions.^  Nor  where 
this  power  of  alteration  is  reserved  by  the  legislature,  can  a  sub- 
scriber avoid  payment  because  the  charter  of  the  road  has  been  so 
changed  as  to  authorize  the  company  to  purchase  stock  in  other 
railway  companies,  even  though  the  terminus  of  the  road  in  which 
the  stock  was  first  subscribed  is  thereby  changed ;  ^  nor  although 
amendatory  acts  have  been  subsequently  passed,  affecting  the  original 
charter  by  extending  its  powers.^  Under  such  circumstances  a 
charter  may  be  amended,  and  if  the  amendment  is  accepted  by  the 
directors,  the  stockholders  under  the  original  act,  unless  otherwise 
stated,  will  be  held  liable.  The  only  question  for  consideration  is, 
whether  the  value  of  the  stock  as  an  investment  will  probably  be 
benefited  thereby.* 

When  a  person  subscribes  for  stock  under  a  charter  giving  to  the 
legislature  power  to  alter,  amend,  or  repeal  the  charter,  or  gives  to 
the  corporation  the  right  to  reduce  or  to  increase  its  capital  stock, 
or  to  lease  its  roads,  or  to  lease  the  roads  of  other  companies,  or  to 
consolidate  with  other  companies,  or  to  adopt  any  route  or  termini 
the  corporation  may  elect  to  take,  —  every  person  who  subscribes  for 
stock  does  so  with  the  full  understanding  that  his  contract  is  liable 
to  be  changed  in  any  or  all  those  respects ;  and  the  charter  and  gen- 
eral law  relating  thereto  being  a  part  of  the  contract,  unless  he  an- 
nexes an  express  specific  condition  to  his  subscription  he  cannot 
complain  that  the  legislature  exercises  the  right  reserved,  or  that 
the  corporation  avails  itself  of  the  discretion  or  power  which  the  law 
gives  to  it,  nor  claim  that  his  contract  is  impugned  by  such  acts, 
unless  the  change  is  radical  and  fundamental ;  and  this  doctrine  is 
well  sustained,  both  upon  principle  and  authority.^    Thus  it  is  no 

been  shortened  in  pursuance  of  law.    Troy  A  subscription  to  the  capital  stock  of  a 

&  Rutland  K.  E.  Co.  v.  Kerr,  17   Barb,  railroad  company  made  before  its  incor- 

(N.  y.)  581.  poratiou,   and  agreeing  to    take    certain 

*  Northern  R.  R.  Co.  v.  Miller,  10  shares  therein,  was  held  to  be  valid  upon 
Barb.  (N.  Y. )  260.  its  subsequent  acceptance  by  the  company 

^  Terre  Haute  &  Alton  R.  E.  Co.  v.  and  payment  of  an  assessment  thereon,  al- 

Earp,  21  111.  291.  though  the  subscriber  did  not  sign  the 

'  Peoria  &  Oquawka  E.  R.  Co.  v.  Elt-  articles  of  association,  nor  the  subscription 

ing,  17  111.  429.  book  kept  by  the  company.    And  where 

*  Illinois  River  R.  R.  Co.  v.  Zimmer,  articles  of  association  contemplated  a  rail- 
20  111.  654.  road  from  Buffalo  to  a  point  in  Chautau- 

'  Bailey  v.   Hollister,   26  N.  Y.  112.     qua  County,  on  the  State  line ;  and  the 
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defence  to  an  action  upon  a  subscription,  that  the  route  of  the  road 
has  been  changed,  where  the  charter  or  general  law  gives  the  corpo- 
ration the  discretion  to  make  such  change,^  —  the  rule  being  that  a 
subscriber  is  not  released  from  liability  by  any  act  of  the  corporation 
which  works  even  a  fundamental  change,  if  it  was  authorized  by 
laws  existing  when  the  subscription  was  made "  or  by  the  subscrip- 
tion itself;*   because,  in  such  cases  the   subscriber  consents  in 


road  was  built  from  Buffalo  to  Jamestown 
ill  Chautauqua  County,  ten  or  more  lines 
from  the  State  line,  and  its  further  con- 
struction suspended  ;  but  this  did  not  ap- 
pear to  be  by  any  alteration  of  the  articles 
of  association,  or  by  any  resolution  of  the 
board  of  directors  ;  and  the  road  and  fran- 
chises were  afterwards  sold  upon  foreclosure 
of  a  mortgage  given  by  the  company,  —  it 
was  held  that  a  subscriber  was  not  released 
from  his  liability.  Buffalo  &  Jamestown 
E.  E.  Co.  i>.  Clark,  22  Hun  (N.  Y.).  359. 
And  generally,  an  alteration  in  the  organi- 
zation or  purposes  of  a  railroad  company, 
in  order  to  operate  to  release  a  subscriber  to 
its  stock  from  his  subscription,  must  be 
fundamental,  and  one  not  provided  for  or 
contemplated  by  either  the  charter  itself  or 
the  general  laws  of  the  State.  Nugent  v. 
Supervisors,  19  Wall.  (U.  S.)  241. 

1  Calvin  v.  Tuyipike  Co.,  2  Ind.  656  ; 
Northern  E.  E.  Co.  v.  Miller,  10  Barb. 
(N.  y.)  260;  Pacific  E.  E.  Co.  v.  Een- 
shaw,  18  Mo.  210. 

'  Danbury,  &c.  E.  R.  Co.  v.  Wilson, 
22  Conn.  435  ;  Buffalo,  &c.  E.  E.  Co.  v. 
Dudley,  14  N.  Y.  336 ;  South  Bay  Mea- 
dow Dam  Co.  v.  Gray,  30  Me.  547  ;  Bur- 
lington, &c.  E.  E.  Co.  v.  White,  5  Iowa, 
409 ;  Nugent  «.  Supervisors,  19  Wall. 
(U.  S.)  241  ;  East  Tennessee,  &c.  E.  E.  Co. 
V.  Gannon,  5  Sneed  (Tenn.),  567;  East 
Lincoln  v.  Davenport,  94  U.  S.  801  ;  Cal- 
vin V.  Liberty  Turnpike  Co.,  2  Ind.  299  ; 
Hays  V.  Ottawa,  &o.  E.  E.  Co.,  61  111. 
422  ;  Noyes  v.  Spaulding,  24  Vt.  420  ; 
Ottawa,  &c.  E.  E.  Co.  v.  Black,  79  111. 
262  ;  Cork  &  Y.  R.  E.  Co.  v.  Patterson, 
18  C.  B.  414  ;  Newhall  v.  Galena,  &c.  E. 
E.  Co.,  14  111.  273  ;  Eailsback  v.  Liberty, 
&c.  Co.,  2  Ind.  656  ;  Mowrey  v.  Indiana- 
polis, &c.  E.  E.  Co.,  4  Biss.  (U.  S.  C.  C. ) 
78  ;  Bish  v.  Johnson,  21  Ind.  299  ;  Mace- 
don,  &c.  Co.  II.  Lapham,  18  Barb.  (N.  Y.) 
812. 


'  In  Nixon  v.  Brownlow,  3  H.  &  N. 
686,  the  subscribers'  agreement  of  a  pro- 
posed company  stated  that  it  was  formed 
for  making  a  railway  to  be  called  "The 
Galway  and  Kilkenny  Eailway,"  and  to 
commence  at  Kilkenny  and  terminate  in 
the  town  of  Galway,  the  capital  to  be  one 
million  in  shares  of  £25  each.  The  deed 
empowered  the  directors  to  abandon  the 
undertaking,  or  any  part  thereof,  and  also 
to  make  application  to  parliament  for  an 
act  for  any  of  the  purposes  aforesaid  ; 
also  to  fix  upon,  and  from  time  to  time  to 
alter  or  vary  the  termini,  route,  course,  or 
line  of  the  railway,  and  to  determine 
whether  and  how  far,  and  to  what  extent, 
the  undertaking  should  be  carried  into 
effect  and  deferred  or  abandoned  ;  and  in 
case  any  act  should  authorize  the  con- 
struction of  a  part  thereof,  to  make  in  any 
subsequent  session  application  for  the  con- 
struction of  the  remainder.  The  defend- 
ant executed  the  deed  as  a  subscriber  for 
one  hundred  and  fifty  shares,  and  paid  the 
deposit  of  £\  10s  per  share.  The  direc- 
tors applied  to  Parliament,  and  an  act 
passed  (9  &  10  Vict.  c.  ccclx.)  which  incor- 
porated the  company  by  the  name  of 
"  The  Kilkenny  and  Great  Southern  and 
Western  Eailway  Company,"  for  making  a 
railway  from  Kilkenny  to  Cuddagh,  the 
capital  of  the  company  to  be  £225,000  in 
11,250  shares  of  £20  each.  After  the  act 
passed  the  defendant  was  placed  on  the 
register  of  shareholders  as  a  subscriber  for 
fifty  shares  of  £20  each.  Held,  in  the 
Exchequer  Chamber  (affirming  the  judg- 
ment of  the  Court  of  Exchequer,  2  H. 
&  N.  455),  that  the  defendant  was  a 
shareholder  in  the  incorporated  company, 
and  liable  as  such  to  execution  on  a  judg- 
ment recovered  by  a  creditor  against  the 
company.  Wightman,  J.,  said  :  "  We 
are  of  opinion  that  the  company  which 
has  been  established  under  the  act  is,  in 
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advance  to  such  amendments  or  changes  as  fairly  come  xvithin  the 
scope  of  this  reservation  of  authority.  In  conformity  with  this 
principle,  amendments  increasing  the  liability  of  stockholders,^  re- 
ducing or  increasing  the  capital  stock,^  providing  for  leasing  the 
road  or  its  consolidation  with  other  companies,'  authorizing  the  cor- 


effeot,  the  same  company  that  is  contem- 
plated by  the  subscribers'  agreement,  and 
that  the  directors  have  not  exceeded  the 
authority  given  to  them  by  the  subscrib- 
ers' agreement,  and  that  they  were  fully 
warranted  in  placing  the  name  of  the  de- 
fendant upon  the  register  of  shareholders 
of  the  company  formed  under  the  act. 
I'he  undertaking  sanctioned  by  the  act  is 
one  applied  for  by  the  directors,  under 
the  authority  given  to  them  by  the  sub- 
scribers' agreement ;  and  according  to  the 
cases  of  the  Midland  Great  Western  Bail- 
<vay  Company  of  Ireland  v.  Gordon,  16 
M.  &  W.  804,  and  the  Cork  &  Youghal 
Railway  Company  v.  Paterson,  18  C.  B. 
414,  the  directors  are  warranted  in  putting 
upon  the  register  of  the  shareholders  of 
the  company,  constituted  by  the  act  of 
Parliament,  the  names  of  those  who  would 
have  been  upon  the  register  if  an  act  had 
passed  in  accordance  with  the  original 
project,  for  the  construction  of  a  railway 
from  Kilkenny  to  Galway.  We  are, 
therefore,  of  opinion,  that  upon  the  first 
point  the  judgment  of  the  Court  of  Exche- 
q^uer  in  the  case  of  Nixon  v.  Green,  2  H. 
&  N.  455,  was  correct,  and  our  judgment 
is  in  favor  of  the  plaintiff  in  the  action." 
A  stockholder  who  does  not  intend  to  be 
bound  by  a  change  in  the  charter  must 
dissent  within  a  reasonable  time.  Martin 
V.  Pensacola,  &c.  R.  E.  Co.,  8  Fla.  370. 
But  after  shareholders  in  a  joint-stock 
company  have  entered  into  a  contract 
among  themselves,  under  legislative  sanc- 
tion, and  expended  their  money  in  the 
execution  of  the  plan  mutually  agreed 
upon,  the  scheme  cannot  be  radically 
changed  by  the  majority,  by  virtue  of 
legislative  enactment,  and  a  dissentient 
stockholder  compelled  to  engage  in  a  new 
and  totally  different  undertaking,  without 
impairing  his  contract  with  his  associates 
and  with  the  State.  And  a  lease  of  the 
corporeal  works  and  property  with  the 
franchises  to  another  corporation,  for  999 
years,  is  such  a  novation  of  the  undertak- 
VOL.  1,-7 


ing  as  will  impair  the  obligation  of  the 
contract.  The  legislature,  however,  may, 
in  the  exercise  of  the  right  of  eminent  do- 
main, authorize  shares  in  corporations  and 
corporate  franchises  to  be  taken  for  public 
uses,  and,  when  public  necessity  requires 
it,  grant  authority  to  consolidate  existing 
connected  railroad  routes,  if  they  provide 
a  just  compensation  for  the  shares  of  such 
stockholders  as  dissent ;  which  latter  is 
fully  done  by  the  New  Jersey  act  of  March 
17,  1870,  authorizing  the  consolidation  of 
railroads,  although  it  does  not  authorize 
a  lease  to  be  made  to  a  corporation  not  of 
that  State.  Black  v.  Delaware  &  Baritau 
Canal  Co.,  24  N.  J.  Eq.  455. 

1  Meadow  Dam  Co.  i).  Gray,  30  Me. 
647;  Pacific  R.  E.  Co.  ■».  Renshaw,  18 
Mo.  210 ;  Northern  E.  E.  Co.  v.  Miller, 
10  Barb.  (N.  Y.)  260.  But  see  Kenosha, 
&o.  R.  R.  Co.  *.  Marsh,  17  Wis.  13  ;  Old- 
town  R.  E.  Co.  V.  Veazie,  39  Me.  571,  to 
the  contrary. 

*  Schenectady  &c.  Co.  v.  Thatcher,  11 
N.  Y.  102  ;  Pacific  R.  R.  Co.  v.  Hughes, 
22  Mo.  291  ;  Moore  v.  Hudson  River  R. 
R.  Co.,  12  Barb.  (N.  Y.)  156  ;  White- 
hall, &c.  R.  R.  Co.  V.  Myers,  16  Abb. 
Pr.  (N.  Y. )  N.  s.  34  ;  Troy,  &c.  E.  E.  Co. 
V.  Kerr,  17  Barb.  (N.  Y.)  581  ;  Buffalo, 
&c.  E.  E.  Co.  V.  Dudley,  14  N.  Y.  336 ; 
Noyes  v.  Spaulding,  27  Vt.  420  ;  East 
Lincoln  ■».  Davenport,  94  U.  S.  801 ;  Nu- 
gent V.  Supervisors,  19  Wall.  (U.  S.)  241  ; 
Ottawa,  &c.  E.  E.  Co.  v.  Black,  79  111. 
262  ;  Danbury,  &c.  E.  E.  Co.  v.  Wilson, 
22  Conn.  435  ;  Burlington,  &c.  E.  E.  Co. 
V.  White,  5  Iowa,  409  ;  Bish  v.  Johnson, 
21  Ind.  299  ;  Calvin  v.  Liberty,  &e.  Turn- 
pike Co.,'  2  id.  511  ;  East  Tennessee,  &c. 
E.  R.  Co.  V.  Gammon,  5  Sneed  (Tenn.), 
507  ;  Hay  v.  Ottawa,  &c.  E.  R.  Co.,  61  111. 
422 ;  Newhall  v.  Galena,  &c.  E.  E.  Co., 
14  id.  273 ;  Mowrey  v.  Indianapolis,  &c. 
E.  E.  Co.,  4  Biss.  (TJ.  S.  C.  C.)78. 

*  In  Bishop  V.  Brainerd,  28  Conn.  289, 
the  New  York  and  Boston  Eailroad  Com- 
pany, a  corporation  chartered  by  the  legis- 
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poration  to  subscribe  for  stock  of  other  roads/  authorizing  a  new 
organization  under  an  amended  or  substituted  charter,  ^  providing 


lature  of  Connecticut,  became  consolidated, 
under  the  same  name,  with  a  railroad  cor- 
poration of  tlie  State  of  Khode  Island,  the 
charter  of  the  latter  corporation  specially- 
authorizing  such  union,  and  that  of  the 
former  authorizing  the  company  "to  con- 
nect and  make  joint-stock  or  common  in- 
terest with  any  other  railroad  company." 
The  charter  of  the  Connecticut  corpora- 
tion was  subject  to  amendment  by  the 
legislature,  which  afterwards  passed  a  res- 
olution ratifying  and  confirming  the  con- 
solidation. By  the  articles  of  union  the. 
property  of  the  original  corporations  was 
transferred  to  and  vested  in  the  new  cor- 
poration, which  was  to  pay  the  debts  of 
the  old  corporations.  B.  was  an  original 
subscriber  to  the  stock  of  the  Connecticut 
corporation.     A  creditor  of  that  corpora- 


tion, whose  claim  accrued  after  the  con- 
solidation, factorized  R.  as  the  debtor  of 
the  Connecticut  corporation.  Upon  a 
scire  facias  afterwards  brought  by  him 
against  B.,  it  was  held  ;  1.  That  while  it 
was  questionable  whether  the  charter  of 
the  Connecticut  corporation  would  have 
authorized  such  a  consolidation,  yet  that 
the  transaction  was  validated  by  the  rati- 
fying act  of  the  legislature,  which  was  to 
be  considered  as  an  amendment  of  the  char- 
ter as  much  as  if  it  had  been  expressly  so 
declared.  2.  That  the  consolidation  being 
thus  effected  by  direct  legislation,  under 
the  reserved  power  of  amending  the  char- 
ter, it  was  not  necessary  that  the  assent 
of  all  the  stockholders  should  be  obtained, 
nor  that  there  should  be  any  action  of  the 
stockholders  or  directoi's  on  the  subject. 


1  White  V.  Syracuse,  &c.  R.  R.  Co., 
14  Barb.  (K.  Y.)  559.  If  the  authority 
to  make  the  change,  as  to  lease  or  con- 
solidate with  one  of  two  railroad  com- 
panies, was  given  by  the  statute  before 
the  making  of  the  subscription,  its  exer- 
cise does  not  release  the  subscriber.  And 
it  is  of  no  importance  that  the  consoli- 
dation took  place  without  the  actual 
knowledge  of  the  subscriber.  When  he 
contracted,  an  authority  to  consolidate 
existed,  and  his  contract,  having  been 
made  under  that  law,  must  be  presumed 
to  have  been  made  with  reference  to  it, 
and  cannot,  therefore,  be  impaired  by  the 
law,  because  the  law  is  a  part  of  the  con- 
tract. Sparrow  v.  Evansville  &  Craw- 
fordsville  R.  R.  Co.,  7  Ind.  369  ;  Bish  v. 
Johnson,  21  Ind.  299;  Illinois  River  R.  R. 
Co.  V.  Beers,  27  111.  185. 

2  In  Spriggs  v.  Western  Union  Tel. 
Co.,  46  Md.  67,  the  court  held  that,  on 
the  acceptance  of  a  charter  by  a  corpora- 
tion, the  reservation  by  the  legislature 
of  the  power  to  alter  and  amend  its  char- 
ter at  pleasure,  becomes  part  of  the  con- 
tract between  the  State  and  the  corporators, 
and  the  exercise  of  it  in  no  manner  impairs 
the  obligation  of  a  contract  within  the 
meaning  of  the  Constitution  of  the  United 


States  ;  and  the  alteration  of  the  charter 
may  be  as  lawfully  made  by  the  substitu- 
tion of  a  new  charter  as  by  the  amend- 
ment of  the  old,  provided  such  substituted 
charter  be  germane,  and  necessary  to  the 
objects  and  purposes  for  which  the  com- 
pany was  organized;  and  that  the  mere 
grant  of  additional  powera  auxiliary  to 
the  original  design  does  not  constitute  a 
radical  and  fundamental  change  in  the 
objects  and  purposes  for  which  the  origi- 
nal company  was  chartered.  But  a  new 
charter  which  creates  anew  corporation  is 
not  binding  upon  a  subsciiber,  unless  he 
assents  thereto.  Thus,  a  member  of  a  joint- 
stock  company,  under  articles  of  associa- 
tion providing  that  the  company  shall 
become  incorporated,  is  not,  without  his 
assent,  bound  by  a  charter  obtained  which 
creates  a  new  corporation  without  making 
reference  to  any  existing  company,  but 
which  is  accepted  by  vote  of  the  associa- 
tion. Wallingford  Manufacturing  Co.  v. 
Fox,  12  Vt.  304.  Nor  is  it  competent  for 
the  legislature  to  authorize  a  corporation, 
established  for  the  purpose  of  building  a 
certain  railroad,  to  enforce  subscriptions 
made  under  a  previons  charter  granted  for 
a  different  road.  Pittsburgh,  &o.  R.  R. 
Co.  V.  Gazzam,  82  Pa.  St.  340. 
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a  different  mode  for  the  service  of  process,^  authorizing  a  reduction 
of  capital,  a  change  of  terminus,  a  shortening  of  the  line,  and  the 


3.  That  the  consolidated  company  thus 
established  was  a  legal  and  valid  corpora- 
tion. 4.  That  it  was  of  no  importance  to 
the  case  whether  the  original  corporations 
were  to  be  considered  as  absolutely  merged 
in  the  new  corporation,  and  therefore  ex- 
tinguished, or  as  retaining  their  indivi- 
dual corporate  existence.  5.  That  the 
new  corporation,  being  legally  established 
and  having  capacity  to  receive  an  assign- 
ment of  the  propei-ty  of  the  original  cor- 
porations, and  such  assignment  having 
been  made  on  valuable  consideration,  the 
indebtedness  of  B.  had  been  legally  trans- 
ferred to  and  become  vested  in  the  new 
corporation,  and  he  was  therefore  no 
longer  indebted  to  the  original  corpora- 
tion. See  also  Scotland  v.  Thomas,  94 
U.  S.  682,  where  a  similar  rule  was 
adopted  where  a  county  subscribed  for 
stock,  and  a  consolidation  was  afterwards 
effected  under  an  amendment  by  the  legis- 
lature, granted  under  a  reservation  of 
authority  to  amend,  &c.     Smith  v.  Boston 

6  Maine  R.  E.  Co.,  6  Allen  (Mass.),  262  ; 
Spencer  v.  CrawfordvUle  R,  E.  Co.,  7  Ind. 
369  ;  Illinois,  &c.  R.  E.  Co.  v.  Boers,  27 
Ind.  185.  The  mere  consolidation  of  one 
railroad  company  with  another  company, 
under  a  statute  authorizing  the  consolida- 
tion of  such  companies,  will  not  discharge 
or  release  a  non -assenting  subscriber  for 
stock  in  one  of  the  companies.  Nugent  v. 
Supervisors,  19  Wall.  (U.  S.)  241  ;  Cork  & 
Youghal  Bailway  Co.  o.  Patterson,  37 
Eng.  L.  &  Eq.  398  ;  Nixon  v.  Brownlow, 
3  H.  &  N.  686  ;  Sparrow  v.  Eailroad  Co., 

7  Ind.  369  ;  Bish  v.  Johnson,  21  Ind. 
299  ;  Hanna  v.  Cincinnati  &  Ft.  Wayne 
R.  R.  Co.,  30  id.  30  ;  Atchison,  Colorado  & 
Pacific  R.  R.  Co.  v.  Gomm.  of  Phillips 
County.  The  general  rule  is  illustrated 
by  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Nugent  v. 
Supervisors,  19  Wall.  (U.  S.)  241,  in 
which  an  attempt  was  made  to  avoid  a 
subscription  on  the  part  of  a  county  in  the 
State  of  Illinois  to  the  stock  of  a  corpora- 
tion, on  the  ground  of  a  subsequent  con- 


solidation of  such  company  with  another. 
But  an  authority  to  consolidate  existed  at 
the  time  of  the  creation  of  the  company, 
by  an  act  of  that  State  approved  Feb.  28, 
1854.  The  court  say:  "  It  must  be  con- 
ceded as  a  general  rule  that  a  subscriber 
to  the  stock  of  a  railroad  company  is  re- 
leased from  obligation  to  pay  his  subscrip- 
tion by  a  fundamental  alteration  of  the 
charter.  The  reason  of  the  rule  is  evi- 
dent. A  subscription  is  always  presumed 
to  have  been  made  in  view  of  the  main 
design  of  the  corporation,  and  of  the  ar- 
rangements made  for  its  accomplishment. 
A  radical  change  in  the  organization  or 
purposes  of  the  company  may,  therefore, 
take  away  the  motive  which  induced  the 
subscription,  as  well  as  affect  injuriously 
the  consideration  of  the  contract.  For 
this  reason  it  is  held  that  such  a  change 
exonerates  a  subscriber  from  his  liability 
for  his  subscription  j  or,  if  the  contract 
has  been  executed,  justifies  a  stockholder 
in  resorting  to  a  court  of  equity  to  restrain 
a  company  from  applying  the  funds  of  the 
original  organization  to  any  project  not 
contemplated  by  it.  But  while  this  is 
true  as  a  general  rule,  it  has  no  applica- 
tion to  a  case  like  the  present.  The  con- 
solidation .  .  ,  was  no  departure  from 
its  original  design.  The  general  statute 
of  the  State  .  .  .  authorized  all  railroad 
companies,  then  organized  or  thereafter  to 
be  organized,  to  consolidate  their  property 
and  stock  with  each  other,  and  with  com- 
panies out  of  the  State,  whenever  their 
lines  connect  with  the  lines  of  such  com- 
panies out  of  the  State.  .  .  .  The  Ameri- 
can authorities  uniformly  assert  that  the 
subscriber  for  stock  is  released  from  his 
subscriptions  by  a  subsequent  alteration 
of  the  organization  or  purposes  of  the 
company  only  when  such  alteration  is 
both  fundamental  and  not  provided  for  or 
contemplated  hy  either  the  chaHer  itself  or 
the  general  laws  of  the  State."  See  also 
Hanna  v.  Cincinnati,  &c.  R.  R.  Co.,  20  Ind. 
30,  where  it  was  held  that,  as  one  of  the 
purposes  for  which  the  corporation  was 


1  Railroad  Co.  v.  Hecht,  95  U.  S.  168. 
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leasing  of  the  road  to  another  corporation,^  authorizing  the  election 
of  additional  directors,  and  making  different  provisions  as  to  the 
right  of  stockholders  to  vote  upon  their  stock  ^  or  a  change  in  the 
location  and  direction  of  the  route,*  or  authorizing  an  extension  of 
the  road  *  or  the  construction  of  hranch  railroads,*  —  have  been  held 
not  to  impair  the  contract  between  the  corporation  and  the  sub- 
scriber ;  and  the  same  may  be  said  of  any  amendment  which  does 
not  work  a  fundamental  change  in  the  enterprise,  so  as  to  change 
the  contract  liabilities  and  duties  of  the  subscriber.  But,  even 
under  a  reservation  of  authority  to  alter,  amend,  or  repeal  a  charter, 
the  legislature  does  not  acquire  unlimited  power  over  a  corporation, 
to  make  alterations  in  the  charter  which  impair  its  vested  rights, 
nor  does  such  reservation  sanction  a  reckless  invasion  of  rights  of 
property,  or  an  interference  with  contract  obligations.*  Therefore 
any  change  or  alteration  in  the  charter,  after  a  subscription  has  been 
made,  which  fimdame'rvtally  changes  the  character,  structwe,  or  purpose 
of  the  corporation,  operates  a  change  in  the  contract  of  subscription 


organized  was  to  consolidate,  it  would  be 
presumed  that  the  subscriber  might  have 
reasonably  anticipated  such  a  result,  and 
he,  was  held  bound  by  his  subscription. 
See,  also,  Hamilton  v.  Hobart,  2  Gray 
(Mass.),  S48  ;  Gardner  v.  Hamilton  Ins. 
Co.,  38  N.  Y.  421 ;  Sparrow  v.  Evansville, 
&c.  E.  E.  Co.,  7  Ind.  369  ;  Bish  v.  Johnson, 
21  id.  299  ;  Mowrey  v.  Indiana,  &c.  E.  E. 
Co.,  4  Biss.  (U.  S.  C.  C.)  78  ;  Blatchford 
V.  Boss,  54  Barb.  (N.  Y.)  42.  Where  a 
subscription  is  made  after  an  agreement 
for  a  consolidation  is  entered  into,  but  be- 
fore it  is  filed  in  the  office  designated  by 
law,  is  yalid,  although  the  agreement  has 
not  been  filed.  McClure  v.  People's 
Freight  E.  E.  Co.,  90  Penn.  St.  269. 
But  a  company  formed  by  the  consolida- 
tion of  two  or  more  companies  cannot 
make  a  valid  assessment  upon  subscrip- 
tions to  the  capital  of  one  of  the  original 
corporations  before  the  consolidation 
papers  are  filed  as  required  by  law,  be- 
cause the  statute  is  the  only  source  from 
which  the  consolidated  company  derives 
its  existence.  Peninsular  E.  E.  Co.  v. 
Thorp,  28  Mich.  506. 

1  Troy  &  Rutland  E.  R.  Co.  v.  Kerr, 
17  Barb.  (N.  Y.)  581. 


^  Everhart  v.  West  Chester,  &c.  E.  E. 
Co.,  28  Penn.  St.  389. 

'  Delaware  E.  E.  Co.  v.  Thorp,  1  Houst. 
(Del.)  149  ;  Midland  Great  Western  Bail- 
way,  &o.  Co.  v.  Gordon,  11  Jur.  440;  Cen- 
tral Plank  Boad  Co.  v.  demons,  16  Mo. 
859.  Even  though  it  prejudices  the  sub- 
scriber's expectations  of  the  benefits  he 
would  derive  from  the  first  location.  Irvin 
V.  Turnpike  Co.,  2  Penn.  466;  Fry  v.  Lex- 
ington, &c.  R.  R.  Co.,  2  Met.  (Ky.)  814. 

*  Midland,  &c.  Railway  v.  Gordon, 
amie;  Durfee  v.  Old  Colony  E.  E.  Co., 
5  Allen  (Mass.),  280;  Pacific  E.  E.  Co.  i;. 
Hughes,  22  Mo.  291;  Pacific  E.  E.  Co.  v. 
Renshaw,  18  id.  210;  Del.  &  Atlantic  E.  E. 
Co.  V.  Irick,  23  N.  J.  L.  821.  And  the 
assumption  of  new  responsibilities.  Rice 
V.  Rock  Island,  &c.  E.  R.  Co.,  21  111.  98; 
Hay  worth  v.  Junction  R.  E.  Co.,  18  Ind. 
348. 

^  Schenectady,  &c.  Plank  Boad  Co.  v. 
Thatcher,  11  N.  Y.  102;  Northern  E,  B. 
Co.  V.  Miller,  10  Barb.  (N.  Y.)  260;  Buf- 
falo, &o.  R.  R.  Co.  V.  Dudley,  14  N.  Y. 
368. 

«  Miller  v.  State,  16  Wall.  (U.  S.)  478 ; 
Oldtown,  &o.  E.  B.  Co.  v.  Veazie,  89  Me. 
471  I  New  Haven,  &o.  R.  R,  Co.  v.  Chap- 
man, 38  Conn.  56. 
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which  releases  the  suhscriber  from  his  obligation  to  take  and  pay 
for  the  stock  subscribed  for  by  him,  —  notwithstanding  such  reser- 
vation of  authority  by  the  legislature.^ 

Sec.  40.  No  definite  rule  can  be  given :  Principal  tests.  —  No 
absolute  rule  can  be  laid  down  as  to  what  is  a  material  departure 
from  the  contract,  —  either  in  the  location  of  a  railroad  line,  as  con- 
trasted with  the  route  defined  by  the  original  charter,  or  in  reference 
to  other  matters, — which  can  be  applied  in  all  cases.  Each  case 
depends  very  much  upon  its  own  circumstances.  The  materiality  of 
the  change  of  the  route,  or  other  change  in  the  prosecution  of  the 
enterprise,  is  a  question  of  law,  to  be  determined  by  the  court,  upon 
the  facts  ascertained  by  the  jury  or  agreed  upon  by  the  parties.^ 

An  alteration  in  the  charter  which  consists  only  of  an  increase  of 
the  corporate  powers,  or  of  a  different  organization  of  the  corporate 
body,  leaving  it  with  lawful  power  to  execute  what  may  be  regarded 
as  substantially  the  original  object  of  its  creation,  will  not  exonerate 
subscribers  to  the  stock  of  the  company.^  And,  as  stated  supra., 
the  question  is  purely  one  of  law  for  the  court. 

Sbo.  41.  Immaterial  changes.  —  Amendments  of  the  charter  of  an 
incorporated  company  which  are  necessary  to  carry  into  effect  its 
main  design,  or  which  are  useful  and  beneficial,  or  which  merely 
enlarge  the  powers  of  the  corporation  without  materially  changing 
its  original  purpose,  may  be  made  without  the  consent  of  a  share- 

'  Everhait  v.  West  Chester,  &c.  E.  E.  Haven  E.  E.  Co.  ■».  Croswell,  5  Hill  (N.  Y. ), 

Co.,  28  Penn.  St.   339;  Hamilton  Mut.  383;   Trustees  of  Dartmouth  College  v. 

Ins.  Co.  V.  Hobart,  2  Gray  (Mass.),  648  ;  Woodward,  4  Wheat.  (U.  S.)  618  ;  Sheriff 

pldtown  h  Lincoln  R.  E.  Co.  v.  Veazie,  v.  Lowndes,  16  Md.  365' ;  Norris  «.  Trus- 

39  Me.  671,  581  ;  Commonwealth  v,  Essex  tees  of  Abington  Academy,  7  G.  &  J.  (Md.) 

Co.,  13  Gray  (Mass.),  253  ;   Allen  o.  Mc-  7  ;  Eegents  of  University  of  Maryland  v. 

Keen,  1  Sum.  (IJ.  S.  C.  C.)  276  ;  Thomp-  Williams,  9  id.   366,  413 ;  Yarmouth  ». 

son  V.  Guion,  6  Jones  (N.  C.)  Eq.  113  ;  North  Yarmouth,  34  id.  411 ;  Trustees,  &c. 

McCray  ».   Junction  E.  E.   Co.,  9  Ind.  ■».  Bradbury,   11  id.   118 ;   Louisville  /». 

358  ;  Marietta  &  Cincinnati  E.  E.  Co.  v.  President  &  Trustees  of  the  University  of 

Elliott,  10  Ohio  St.  67  ;  Barnes  v.  Smith,  Louisville,  15  B.  Mon.  (Ky.)  667  ;  Com- 

10  N.  Y.  550  ;  Troy  &  Eutland  E.  E.  Co.  monwealth  v.  CuUen,  13  Penn.  St.  138  ; 

V.  Kerr,  17  Barb.  (N.  Y.)  604 ;  Kenosha,  Brown  «.   Hummel,  6    id.  86  ;    Ellis  v. 

Eockford,  &  Rook  Island  E.  E.   Co.   v.  Marshall,  2  Mass.  277. 
Marsh,  17  Wis.  143  ;  Sage  v.  Dillard,  15         «  Witter  v.  Mississippi,  &c.  R.  E.  Co., 

B.   Mon.   (Ky.)  341  ;    Booe  v.  Junction  20  Ark.  463. 

R.  R.  Co.,  10  Ind.  93  ;  Zabriskie  v.  Hack-         *  Pacific  Railroad  v.  Hughes,  22  Mo. 

ensack  &  New  York  R.  R.  Co.,  18  N.  J.  291;  Peoria  &  Oquawka  E.  E.  Co.  v.  Elt- 

Eq.  178 ;   Delaware  E.  E.  Co.  o.  Thorp,  ing,  17  111.  429;  Eioe  v.  Rook  Island  & 

5  Houst.   (Del.)  454  ;   Woodruff  v.  The  Alton  E.  E.  Co.,  21  111.  93;  Terre  Haute 

State,  3  Ark.  285  ;  Herrick  v.  Town  of  &  Alton  B.  E.  Co.  ».  Earp,  21  111.  291. 
Randolph,  13  Vt.  525  ;  Hartford  U,  New 
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holder ;  because  the  right  to  effectuate  its  plans  and  powers  is  a  right 
incident  to  all  corporations.  But  an  amendmeni  which  fundament- 
ally clmnges  the  responsibilities  and  duties  of  the  company,  or  which 
superadds  an  entirely  new  enterprise  to  that  which  was  originally  con- 
templated, may  be  resisted  by  the  stockholders,  unless  such  amend- 
ments are  provided  for  in  the  charter  itself,  or  in  the  general  laws  of 
the  State  in  force  at  the  time  the  act  of  incorporation  was  passed ; 
and  legislative  sanction  to  such  change  cannot  divest  them  of  their 
rights.^ 

Subscribers  who  do  not  assent  to  such  unauthorized  amendment 
may  prevent  the  company  from  proceeding  to  act  under  it,  and 
embarking  in  enterprises  not  contemplated  by  the  original  charter; 
but  the  mere  passage  of  the  amendment,  conferring  such  additional 
powers  upon  the  company,  which  it  has  not  attempted,  and  may 
never  attempt,  to  exercise,  does  not  operate  p&r  se  to  exonerate  a 
shareholder  from  liability  to  pay  his  subscription.^  Nor  will  any 
imrnaterial  amendment  to  the  charter  which  does  not  change  the 
contract  relations  of  the  parties,  but  which  are  merely  auxiliary  to 
the  original  purpose,  defeat  the  subscriber's  liability.*  Thus,  a 
change  authorizing  the  issue  of  preferred  stock  for  the  purpose  of 
raising  means  to  make  and  equip  the  road  as  originally  contemplated, 
which  amendment  is  accepted  by  a  majority  of  the  stockholders,  and 
such  preferred  stock  issued,  is  not  such  a  radical  change  as  will  ex- 
onerate an  original  subscriber  who  has  not  assented  to  the  change  ;* 
neither  will  an  amendment  authorizing  a  change  of  name,^  extend- 
ing the  time  within  which  the  road  may  be  constructed,*  authorizing 

1  Fry  V.  Lexington,  &o.  E.  E.  Co.,  2  Ohio,  136;  New  Orleajia,  &o.  E.  E.  Co.  v. 
Met.  (Ky.)  314;  Peoria;  &o.  E.  E.  Co.  v.  Hams,  27  Miss.  517;  Clark  v.  Mononga- 
Preston,  85  Iowa,  115;  Everhart  v.  West  hela  Nav'n  Co.,  10  Watts  (Penn.),  364  ; 
Chester  E.  E.  Co.,  28  Penn.  St.  339  j  Sprigg  v.  Western  Union  Tel.  Co.,  46 
Southern  Penn.,  &c.  E.  E.  Co.  v.  Stevens,  Md.  67. 

87  id.  190  ;  New  Orleans,  &c.  E.  E.  Co.  *  Everhart  v.  West  Chester,  &o.  E.  E. 

V.  Harris,  27  Miss.  517;  Stevens  i).  Eut-  Co.,  owife. 

land,  &c.  E.  E.  Co.,  29  Vt.  545.    Haw-         «  Del.  &  Atlantic  R.  E.  Co.  v.  Irick, 

kins  V.  Mississippi  &  Tennessee  E.  E.  Co.,  23  N.  J.  L.  321 ;  Eppes  v.  Mississippi,  &c. 

85  Miss.  688.  E.  E.  Co.,  35  Ala.  83;  Eutlandl  &o.  E.  E. 

2  Fry  V.  Lexington  &  Big  Sandy  E.  E.  Co.  v.  Thrall,  35  Vt.  586. 

Co.,  2  Met.  (Ky.)  314;  Eutland,  &c.  E.  E.  «  Taggart  v.  Western  Md.  E.  E.  Co., 
Co.  V.  Thrall,  35  Vt.  586.  24  Md.  563  ;  Union,  &o.  Association  v. 
»  Clearwater  v.  Meredith,  1  Wall.  (U.  Neill,  31  Iowa,  95  ;  Poaghkeepsie,  &o. 
S.)  25  ;  Gray  v.  Monongahela  Nav'n  Co.,  Plank  Eoad  Co.  v.  Griffin,  24  N.  Y.  160  ; 
2  W.  &  S.  (Pens.)  156  ;  London  v.  Agricultural  Branch  E.  E.  Co.  v.  Win- 
Brighton  E.  R.  Co.,  6  Bing,  N.  C.  135;  Chester,  13  Allen  (Mass.),  29.  When 
Peoria,  &c.  E.  E.  Co.  v.  Biting,  17  111.  a  charter  has  expired  because  of  the 
429;.  Penn.  &  Ohio  Canal  Co.  v.  Webb,  9  laches  of  the  company,  the  liability  of 
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a  mortgage  of  the  property,^  giving  to  the  directors  certain  powers 
formerly  possessed  by  the  stockholders,^  changing  the  name  of  the 
corporation,^  changing  the  mode  of  the  service  of  process  upon  it,* 
regulating  the  mode  in  which  payment  shall  be  made ;  ^  and  in  fact. 


subscribers  is  not  revived  by  an  act  re- 
viving the  corporation,  Bailey  v.  HoUes- 
ter,  26  N.  Y.  112,  unless  the  subscriber 
by  some  decisive  act,  knowing  the  facts, 
assents  to  the  amendment,  and  treats  his 
subscription  as  outstanding.  In  Danbury, 
&e.  K.  R.  Co.  e.  Wilson,  22  Conn.  435,  it 
was  provided  by  the  fourteenth  section 
of  the  charter  of  a  railroad  corporation, 
granted  in  1835,  that  such  charter  was  to 
become  void,  "  If  said  company  shall  not 
expend  the  sum  of  fifty  thousand  dollars 
upon  said  railroad,  or  way,  within  four 
years  after  the  passage  of  this  act."  Noth- 
ing having  been  done  under  the  charter, 
the  legislature,  in  1846,  passed  a  resolu- 
tion, by  which  it  was  renewed,  and  which 
provided  that,  if  the  company  should  not 
expend  the  sum  of  fifty  thousand  dollars 
upon  said  railroad,  as  was  prescribed  in 
the  fourteenth  section  of  the  original  char- 
ter, within  two  years  from  the  rising  of 
the  general  assembly  at  which  the  reso- 
lution was  passed,  or  if  they  should  not 
complete  and  put  in  operation  a  single, 
double,  or  treble  way,  as  authorized  in  the 
charter,  within  four  years  after  the  ris- 
ing of  said  general  assembly,  then  the 
rights,  privileges,  and  powers  of  the  cor- 
poration should  be  null  and  void.  It  was 
held  that  the  company  were  required  both 
to  expend  the  said  sum  of  fifty  thousand 
dollars,  and  to  complete  their  road  within 
the  times  respectively  provided  therefor. 
Where,  however,  after  more  than  two 
years  from  the  rising  of  the  legislature, 
no  part  of  the  fifty  thousand  dollars  hav- 
ing been  expended,  and  previous  to  the 
session  of  the  legislature  of  1850,  there 
were  subscriptions  to  the  stock  of  the 
company  by  the  defendant  and  others, 
severally;  and  the  company  was  organized 
and  directors  chosen,  of  whom  the  defend- 
ant was  one ;  and  subsequent  to  such  or- 
ganization the  legislature,  in  1850,  again 
revived  and  renewed  the  charter,  and  ex- 
tended the  time  limited  in  the  fourteenth 
section;  and  after  such  renewal  a  meeting 
of  the  stockholders  was  convened  by  the 


commissioners,  in  which  the  defendant 
took  part,  and  at  which  a,  director  was 
chosen  in  the  place  of  one  who  had  re- 
signed, and  six  additional  directors  were 
chosen;  and  at  a  subsequent  meeting  of 
the  directors  on  the  same  day,  at  which 
the  defendant  was  present,  an  assessment 
was  laid  on  the  stock  subscriptions,  —  it 
was  held  that  such  notice  of  the  commis- 
sioners, the  meeting  of  the  stockholders, 
and  the  choice  of  directors,  amounted  to 
an  acceptance  of  the  charter,  as  renewed  in 
1850,  and  was  a  recognition  and  confirma- 
tion of  all  the  preceding  steps  which  re- 
sulted in  the  organization  of  the  company, 
and  constituted  a  new  organization,  as  at 
the  time  of  said  last  meeting.  In  an 
action  to  recover  unpaid  assessments  upon 
shares  of  the  stock,  it  appeared  that  the 
defendant  was  a,  party  to,  and  co-operated 
actively  with  other  subscribers  and  the 
commissioners  in,  the  organization  of  the 
corporation,  and  participated  in  all  the  pro- 
ceedings which  led  to  it,  —  was  one  of  the 
earliest  and  largest  subscribers  to  the 
stock,  and  induced  others  to  subscribe  to 
it,  —  accepted  the  office  of  director,  and 
acted  as  such  in  the  meetings  of  the  di- 
rectors, and  in  the  meetings  at  which  the 
instalments  were  laid  and  the  time  of 
payment  thereof  extended;  and  upon  these 
facts  it  was  held  that  he  was  precluded 
from  disputing  the  validity  or  regularity 
of  the  steps  taken  in  the  organization  of 
the  plaintiffs  as  a  corporation  and  was 
liable  for  the  assessment  upon  his  stock. 

1  Joy  V.  Jackson,  &c.  Plank  Boad  Co., 
11  Mich.  155. 

2  East  Tenn.,  &c.  E.  E.  Co.  v.  Gam- 
mon, 5  Sneed  (Tenn. ),  567  ;  Payson  v. 
Stoever,  2  Dill.  (U.  S.  C.  C.)  427. 

»  Reading  v.  Wedder,  66  111.  80. 

*  Eailroad  Co.  v.  Hecht,  94  V.  S. 
108. 

5  Illinois,  &c.  E.  E.  Co.  v.  Beers,  27 
111.  185;  Illinois,  &c.  E.  E.  Co.  v.  Zim- 
mer,  20  id.  64.  But  there  is  hardly  room 
for  doubt  that  it  is  entirely  out  of  the 
power  of  the  legislature  to  change  the 
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any  amendment  which  is  merely  auxiliary  to  the  powers  conferred 
by  the  charter,  but  which  does  not  in  any  measure  change  the  term^ 
of  the  original  contract. 

Sec.  42.  Amendments  not  acted  upon,  -r-  It  is  no  defence  to  an 
action  for  calls  upon  subscriptions,  that  amendments  to  the  charter 
have  been  procured  which  work  even  fundamental  changes  in  the 
corporation  and  contract,  if  the  corporation  has  never  acted  upon 
them  ;  ^  and  a  plea  setting  forth  such  an  amendment  as  a  bar  to  an 
action,  which  does  not  also  set  forth  that  it  was  accepted  and  acted 
on  by  the  corporation,  would  be  bad  upon  demurrer,  because  it  does 
not  show  that  the  defendant  sustains  any  injury  therefrom.^  N"or 
is  he  exonerated  from  liability  to  pay  for  his  stock  by  reason  of  a 
change  in  the  charter  of  the  company,  procured  by  a  part  of  the 
stockholders,  and  adopted  by  the  board  of  directors.  Se  must  show 
that  the  change  was  ratified  hy  a  majority  of  the  stochholders,  otherwise 
it  does  not  become  effective.^ 

The  fact  that  the  corporation  has  abandoned  its  business  does  not 
operate  as  a  defence  to  an  action  to  recover  the  subscription,  where 
it  appears  that  the  corporation  is  in  debt  to  an  amount  eq^ual  to  the 
amount  subscribed ;  *  nor  does  the  failure  of  the  corporation  to  con- 
struct its  works  in  the  manner,  or  within  the  time,  stated  when  the 
subscription  was  procured,*  or  to  locate  its  business  at  the  place  con- 
templated by  its  charter,  have  that  effect.'  Nor  in  an  action  by  a 
foreign  corporation  to  recover  an  instalment  due  on  stock,  can  it 
be  set  up  in  defence,  that  subsequently  to  the  commencement  of 
the  suit,  an  order  was  made,  in  supplementary  proceedings,  at  the 
suit  of  a  creditor  of  the  corporation,  restraining  the  defendant  from 
making  payment ;  the  defendant  can  be  protected  only  by  an  actual 
payment  to  the  receiver,  under  such  order." 

time  for  the  payment  of  calls,  whon  such  *  Id, 

time  was  fixed  in  the  charter  or  pontract  ^  Rutland,   &c.   B.  B.  Co.  v.  Thrall, 

of  subscription,   because  an  amendment  85  Vt.  546;  M.  0,  R.  &R.  R.  Co.  ■».  Caster, 

making  such  a  change  would  go  to  the  2i  Ark.  97. 

very  essence  of  the  contract,  and  would  *  Phenix  Warehousing  Co.  v.  Badger, 

operate  as  a  substitution  of  new  terms  §7  N.  Y,  294, 

thereto,  which  the  legislature  has  no  power  ^  First  National  Bank  v.  Hurford,  29 

to  make.  Iowa,  579;  Four  Mile  Valley  E.  R.  Co.  v. 

»  Rutland,  &o.  R.  E.   Co.   v.  Thrall,  Bailey,   18  Ohio  St.  208 ;  Pickering  v. 

85  Vt.  '646;  Fry  «,  l.exington,  &c.  &.  R.  Templeton,  2  Mo.  App.  208. 

Co.,  2  Met.  (Ky.)  314;  Johnson  v-  Pe^-  '  Conrtright  v.  Deeds,  37  Iowa,  503, 

sacola,  &c.  R.  B,  Co.,  9  Fla.  299;  Bpo-  ,  '  Glenville  Woollen  Co.  v.  Eipley,  43 

ker's  Caae,   18  Ark.   838  ;   Hawkins  v.  jf,  y,  206. 
Mississippi,  &c.  E>  E-  Co,,  36  Mips,  088. 
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Sec.  43.  ItUscellaneous  grounds  of  Defence.  —  It  is  a  general  rule 
that  a  corporation  seeking  to  recover  a  subscription  must  show  a 
strict  compliance  with  the  requirements  of  the  laws  under  which  it 
was  constituted,  where'  a  defence  is  made  on  the  ground  of  its  failr 
ure  in  this  respect.^  But  in  some  cases  a  compliance  will  be  pre- 
sumed, and  in  others  it  will  be  treated  as  waived  by  the  subscriber. 
Thus,  the  payment  of  instalments  on  the  stock  subscribed  for  would 
usually  be  considered  a  waiver  of  the  failure  of  strict  performance 
of  a  conditional  subscription  and  a  recognition  of  the  legal  organizar 
tion  and  existence  of  the  corporation  by  the  subscriber,  so  as  to  en^ 
able  the  company  to  recover  the  balance  of  the  subscription.^  And 
where  a  party  subscribed  for  stock  in  and  assisted  in  organizing  a 
plank-road  company,  it  was  held  that  he  could  not  avoid  the  payment 
of  the  stock  subscribed  for  on  the  ground  of  a  failure  of  the  company 
to  strictly  conform  to  the  law  in  completing  its  organization.^  If 
a  subscription  to  the  stock  of  a  railroad  company  is  made  upon 
condition  that  the  road  shall  be  permanently  located  over  a  certain 
route,  if  it  is  so  located  the  condition  is  met,  and  the  completion  of 
the  road  is  not  a  condition  precedent  to  a  right  to  recover  the  sub- 


1  Nelson  v.  Blakey,  47  Ind.  88. 

«  Maltby  v.  Northwestern  R.  R.  Co.,  16 
Md.  422. 

'  Central  Plajik  Road  v,  Clemens,  16 
Mo.  359;  Lane  v.  Brainerd,  30  Conn.  565. 
Mere  irregularities,  either  in  the  organi- 
zation or  action  of  the  corporation,  or 
even  the  commission  of  acts  by  it  which 
might  be  seized  npou  by  the  State  to 
forfeit  its  charter,  wUl  not  release  a  sub-r 
soribpr  from  his  subscription,  because  they 
cannot  be  inquired  into  collaterally  and  do 
not  impair  the  obligation  of  the  contract. 
Lehman  v.  Warner,  61  Ala.  455  ;  Upton 
V.  Hansbrough,  3  Biss.  (U.  S.  C.  C.)  417  ; 
Conn.,  &c.  R.  R.  Co.  o.  Bailey,  24  Vt.  465  ; 
Booker's  Case,  18  Ark.  838  ;  Kishaco- 
quiUas,  &c.  Turnpike  Co.  v.  ^[cCon^hy,  16 
S.  &  R.  (Penn. )  140;  Wight  v.  Shelby  E.R. 
Co.,  16  B.  Mon.  (Ky.)  4;  Montpelier,  &e. 
E,  E.  Co.  V.  Langdon,  46  Vt.  284  ;  Oregon 
Clentrajl  R  R,  Co.  v.  Scoggin,  3  Oregon, 
161  ;  Hanover  Junction  R.  R.  Co.  v.  Hal- 
deman,  82  Penn.  St.  36  ;  Kansas  City 
Hotel  B.  Hunt,  57  Mo.  126  ;  Bueksport, 
&c.  E.  E.  Co.  V.  Buck,  68  Me.  81 ;  Parker 
V.  Northern  Central,  &c.  R.  R.  Co.,   33 


Mich.  28 ;  Monroe  v.  Fort  Wayne,  &c. 
R.  R.  Co.,  28  id.  272  ;  Swartwout  v. 
Michigan,  &p.  R,  R.  Co.,  24  id.  389;  Black 
River,  &e.  E.  E.  Co.  v.  Clarke,  25  N.  Y, 
208;  Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  9  Cush.  (Mass.)  576  ;  Buifalo, 
&c.  R.  R.  Co.  V,  Cary,  26  N.  Y.  75;  Dows 
V.  Napier,  91  111.  44  ;  Gill  v.  Kentucky, 
&c.  Mining  Co.,  7  Bush  (Ky.),  635  ;  Mc- 
Carthy V.  Lavasche,  89  111.  270  ;  Coving- 
ton, &c.  Plank  Road  Co.  v.  Moore,  3  Ind, 
510  ;  Brownlee  v.  Ohio,  &c.  E.  E.  Co.,  18 
id.  68  ;  Heaston  v.  Cincinnati,  &c.  R.  R. 
Co.,  16  id.  275;  Stoops  ».  Greensburgh,  &c. 
Plank  Road  Co.,  10  id,  47.  Nor  will  a 
misuser  or  even  a  non-user  of  its  franchises. 
Mississippi,  &c.  R.  E.  Co.  «.  Cross,  20  Ark. 
443  ;  Hammett  v.  Little  Eock,  &c.  E.  R 
Co.,  20  id.  204.  Nor  the  fact  that  the  corpo- 
ration oritsofficers  have  done  illegal  acts,  not 
authorized  by  the  charter.  Mississippi,  &c. 
E,  R,  Co,  V.  Gastner,  20  Ark.  465  ;  Hays 
V.  Ottawa,  &c.  R.  R.  Co.,  61  111.  422;  Mer- 
rill V.  Reaver,  50  Iowa,  404  ;  Johnson  v. 
Crawfordsville,  &c.  E.  R.  Co.,  11  Ind.  280  ; 
Bueksport,  &o.  E.  R.  Co.  v.  Buck,  68  Me. 
81. 
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scription.i  It  is  no  defence  to  an  action  for  an  assessment  that  a 
certificate  has  been  issued  reciting  that  it  is  "non-assessable,"  as 
that  is  merely  a  stipulation  against  assessments  after  the  subscrip- 
tion is  paid.2  Nor  is  a  stockholder  released  from  his  subscription 
because  the  directors  have  purchased  from  themselves  or  their  friends 
property  for  the  use  of  the  corporation,  at  exaggerated  prices  in  fraud 
of  the  company.*  In  the  case  last  cited,  the  defendant  signed  a 
paper,  with  others,  whereby  he  and  they  agreed  to  unite  in  the  for- 
mation of  a  company  for  the  exclusive  use  and  sale  of  a  patent, 
called  "Noyce's  patent  for  preserving  fruit,"  each  agreeing  to  take  a 
certain  number  of  shares.  Afterward  the  defendant  and  nine  others 
executed  and  acknowledged  the  certificate  of  incorporation  required 
by  law.  The  company,  having  failed  to  exercise  its  privileges  within 
a  year  after  its  incorporation,  was  dissolved,  and  a  receiver  was  ap- 
pointed ;  and  in  an  action  by  him  against  the  defendant  to  recover 
the  amount  due  upon  his  subscription,  he  defended  upon  the  ground 
that  the  directors,  in  fraud  of  the  stockholders,  purchased  the  patent 
at  a  greatly  exaggerated  price;  that  he  was  not  a  stockholder; 
and  that  the  company  was  never  legally  incorporated.  As  to  the 
last  two  grounds  of  defence,  the  court  held,  according  to  the  univer- 
sal rule,,  that  a  corporation,  when  formed,  may  enforce  payment  of 
a  subscription  made  hefon  the  corporation  had  a  legal  existence.* 
As  to  the  defence  that  the  defendant  was  released  because  of  the 
fraud  of  the  directors,  the  court,  in  denying  the  validity  of  the  de- 
fence, by  Gilbert,  J.,  said :  "  Among  the  defences  pleaded,  one  was 
that  some  of  the  promoters  of  the  company,  who  signed  the  certifi- 
cate of  incorporation  and  were  named  therein  as  trustees,  were  in- 
trusted with  the  duty  of  purchasing  the  patent  right  under  which 
the  business  of  the  company  was  conducted  ;  that  they  purchased  it, 
in  fact,  of  themselves  and  their  associates,  for  the  corporation,  for 
the  price  of  S50,000,  whereas  the  real  price  was  $16,000,  and  that 
the  difference  was  divided  between  them  and  their  associates.  This, 
if  true,  was  a  gross  fraud,  and  no  proof  of  an  actual  intent  to  cheat, 
beside  the  matter  itself,  in  such  a  case,  is  requisite  to  invalidate  the 
transaction.  The  persons  who  undertook  the  duty  of  purchasing 
the  patent  thereby  became  agents  of  the  corporation  for  that  pur- 
pose.   The  same  principles  are  applicable  to  them  as  govern  the 

1  Berryman  v.  Cincinnati  Southern  Ry.         *  Buffalo,  &c.  E.  R.  Co.  v.  Hatch,  20 

Trustees,  14  Bush  (Ky.),  755.  N.  Y.  161 ;  Burr  ■».  Wilcox,  22  id.  661 ; 

»  Upton  V.  Trebilcock,  91  U.  S.  45.  Strong  v.  Wheaton,  88  Barb.  622. 
8  Dorris  v.  French,  4  Hun  (N.  Y.),  292, 
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relation  of  trustee  and  cestui  que  trust.  They  were  Lound  not  to  do 
anything  which  could  place  them  in  a  position  inconsistent  with 
the  interest  of  their  principal.  Agents  are  not  permitted  to  become 
secret  venders  of  property  which  they  are  authorized  to  buy  for  their 
principals,  or  indeed  to  deal  validly  with  their  principals  in  any  case, 
except  where  there  is  the  most  entire  good  faith  and  full  disclosure 
of  all  facts  and  circumstances,  and  an  absence  of  all  undue  influence, 
advantage,  or  imposition.  Nor  will  an  agent,  employed  to  purchase, 
be  permitted,  unless  by  plain  and  express  consent  of  his  principal, 
to  make  any  profit  out  of  the  transaction.^  If  those  who  made  the 
purchase  for  $16,000  were  at  the  time  acting  as  projectors  or  pro- 
moters of  the  company,  they  can  make  no  profit  at  the  company's 
expense  by  a  purchase  and  resale.^  The  injury  occasioned  by  the 
alleged  fraud,  however,  was  done  to  the  corporation,  and  not  to  the 
defendant.  It  constitutes  no  defence  to  an  action  at  law,  brought 
by  the  corporation  or  its  receiver,  to  recover  his  subscription  to  the 
capital  stock.  The  only  mode  of  making  it  available  to  the  defend- 
ant would  be  by  a  bill  in  equity  in  which  the  persons  accused  of 
fraud,  as  well  as  the  corporation,  would  be  necessary  parties."  The 
fact  that  the  directors  have  released  some  of  the  subscribers  from 
their  subscription  does  not  necessarily  discharge  others,  although 
circumstances  may  exist  which  will  have  that  effect.^  The  failure 
of  the  agent  of  a  corporation  to  deliver  to  it  the  original  subscription- 
paper  does  not  discharge  those  who  subscribed;*  nor  that  the  com- 
missioners appointed  to  receive  subscriptions  failed  to  obey  the  pro- 
visions of  the  charter  requiring  them  to  exact  a  certain  per  cent  in 
cash  from  each  subscriber ;  ^  nor  that  a  greater  amount  of  subscrip- 
tions, in  the  aggregate,  have  been  received  than. is  authorized;^  nor 
that  the  corporate  property  has  been  seized  on  execution,  or  by  the 
State.7 

Sec.  44.    Personal  disadvantage  to  Subscriber,  —  not  enough. — The 
fact  that  a  subscriber,  at  the  time  he  subscribed  for  stock,  expected 

1  Story's  Eq:   Jur.   §   315 ;   Dally  v.         *  Pickering  v.  Templeton,  2  Mo.  App. 
Wonhani,  33  Beav.  154;  Bentley  v.  Cra-    424. 

ven,  18id.  75;  Tyn-elli).  Bankof  London,  'Blair  v.    Entherford,   31   Tex.   465; 

10  H.  L.  Cas.  26;  Beck  v.  Kantorowitz,  3  Garrett  v.  Dillsturgh,  &o.  E.  E.  Co.,  78 

K.  &  J.  230.  Penn.  St.  465. 

2  Foss  V.  Harbottle,  2  Hare,  489;  Dens-         «  Oler  a.  Baltimore,  &e.  E.  E.  Co.,  41 
more  Oil  Co.  v.  Densmore,  64  Penn.  St.  Md.  583. 

49;  McElhenny's  Appeal,  61  id.  188.  '  Mullins  v.  North,  &c.  E.  E.  Co,,  54 

'  Memphis  Branch  E.  E.  Co.  v.  SuUi-    Ga.  580. 
van,  57  Ga.  240;  Macon,  &o.  K.  K.  Co.  v. 
Vaaon,  id.  314. 
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to  derive  a  pecuniary  or  other  advantage  from  the  construction  of 
the  road  near  his  property,  and  because  of  a  change  in  the  location 
of  the  road,  which  by  the  charter  the  company  was  invested  with  the 
power  to  make,  these  expected  advantages  are  lost  to  him,  affords  no 
ground  for  relief  from  his  subscription,^  unless  the  charter  fixes  the 
location,^  or  the  subscription  is  made  upon  condition  that  it  shall 
be  located  at  a  certain  point.^ 

Sec.  45.  irregularities,  etc.,  in  Formation  and  Action  of  the  Cor- 
poration.—  It  has  already  been  stated  that  mere  irregularities  in  the 
formation  of  a  corporation,  or  even  the  doing  by  it  of  acts  which  are 
illegal,  and  would  justify  the  State  in  proceeding  against  it  for  a  for- 
feiture of  its  charter,  will  not  in  any  measure  impair  its  remedies 
against  individuals;*  consequently,  as  such  matters  cannot  be  in- 
quired into  collaterally,  they  cannot  be  set  up  to  defeat  the  liability 
of  a  subscriber.^  Under  this  rule,  it  has  been  held  that  the  fact 
that  work  upon  the  construction  of  the  road  has  been  suspended;* 


1  Fry  V.  Lexington,  &o.  E.  R.  Co.,  2 
Met.  (Ky.)  314  j  Delaware  E.  E.  Co.  v. 
Thorp,  1  Houst.  (Del.)  149;  Bauot  v. 
Alton,  &p.  E.  E.  Co.,  18  111.  504. 

^  Kenosha,  &a.  E.  E.  Co.  v.  Marsh,  17 
Wis.  13. 

'  Moore  v.  New  Albany,  &e.  E.  E.  Co., 
15  Ind.  78 ;  Danbury,  &o.  E.  E.  Co.  v. 
Wilson,  22  Conn.  435  ;  Bauct  v.  Alton, 
&o.  E.  R.  Co.,  13  111.  504. 

*  See  chapter  1,  §  8,  "De  Facto  Coe- 
PORATIONS."  If  the  company  has  done 
enough  to  become  a  de  fcuilo  corporation, 
its  power  to  enforce  its  contract  or  other 
rights  cannot  he  questioned  hy  individuals. 
Morse  v.  Fort  Wayne,  &c.  E.  E.  Co.,  28 
Mich.  272;  Hanover  Junction,  &c.  E.  B. 
Co.  V.  Grubb,  82  Penn.  St.  86.  And  a 
person  who  subscribes  for  stock  directly  to 
the  corporation  is  at  least  estopped  from 
questioning  its  existence  or  capacity. 
Parker  v.  Northern  E.  E.  Co.,  33  Mich. 
23  ;  Montpelier,  &o.  E.  E.  Co.  v.  Lang- 
don,  46  Vt.  284.  A  party  who  has  voted 
on  his  stock  or  participated  in  any  of  the 
corporate  acts,  or  in  any  manner  recognized 
the  corporation,  would  most  clearly  be  es- 
topped. St.  Charles  Mfg.  Co.  v.  Britten,  2 
Mo.  App.  290 ;  Occidental  Ins.  Co.  v. 
Gauzhom,  2  id.  205  ;  Phenix  Warehous- 
ing Co.  V.  Badger,  67  N.  Y.  294.  Thus 
in   Maltby  v.   Northwestern,  &o.  E.  R. 


Co.,  16  Md.  422,  it  was  held  that,  as  a 
general  rule,  strict  compliance  with  its 
charter,  as  to  organization,  must  he  shown 
by  a  corporation  seeking  to  enforce  pay- 
ment of  subscriptions  to  its  stock  ;  but  in 
some  cases  compliance  will  be  presumed, 
and  in  others  it  may  be  waived  ;■  and  pay- 
ment of  instalments  on  a  subscription  to 
its  stock  is  at  least  a  sufficient  recognition 
of  the  legal  existence  and  organization  of  a 
corppration  by  the  subscriber  so  paying  to 
enable  it  to  recover  the  remaining  instal- 
ments from  him. 

'  Lehman  v.  Warner,  61  Ala.  466 ; 
Wight  V.  Shelby  R.  R.  Co.,  16  B.  Mon. 
(Ky. )  4 ;  Dorris  v.  French,  4  Hun  (N.  Y.), 
292 ;  Rice  v.  Rook  Island,  &o.  E.  R.  Co., 
12  111.  93  ;  McCarthy  v.  Lavasche,  89  111. 
270  ;  Kishacoquillas,  &c.  T.  Co.  v,  Mc- 
Conahy,  16  S.  &  R.  (Penn.)  140;  Dows 
V.  Napier,  91  111.  44  ;  Macon,  &c.  R.  E. 
Co.  V.  Vason,  67  Ga.  814  ;  McCuUy  v. 
Pittsburgh,  &o.  R.  R.  Co.,  82  Penn  St. 
26  ;  Maltby  v.  Northwestern  Va.  R.  R. 
Co.,  16  Md.  422 ;  Black  River,  &c.  R.  R. 
Co.  V.  Barnard,  81  Barb.  (N.  Y.)  268. 

8  Miller  v.  Pittsburgh,  &e.  R.  E.  Co., 
40  Penn.  St.  287.  But  if  thS  enterpiise  ip 
abandoned,  or  the  company  ceases  to  pros- 
ecute the  work  and  attempts  to  misapply 
the  funds,  a  subscriber  may  resort  to  a 
court  of  equity  for  an  injunction,  and. 
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or  that  it  was  not  commenced  or  completed  witliin  the  time  required 
in  the  charter  ;  ^  that  the  officers  of  the  company  have  been  guilty 
of  serious  mismanagement  of  its  affairs ;  ^  or  that  they  were  ille- 
gally elected  ;^  or  have  done  illegal  acts  ;*  or  that  it  has  violated  its 
charter ;  ^  or  that  the  company  has  taken  large  subscriptions  payable 
in  lands,  at  enormous  prices ;  ®  or  that  other  subscribers  were  released, 
or  their  stock  was  forfeited;^  or  that  insufficient  notice  of  the  election 
of  directors  was  given;  ^  or  that,  after  the  subscription,  a  by-law  was 
adopted  that  required  the  subscriber  to  pay  for  his  stock  before  he 
could  vote  on  corporation  matters.^  —  affords  no  ground  for  a  defence 
at  law  against  an  action  to  recover  a  subscription.  The  only  remedy 
which  a  subscriber  has  against  the  illegal,  unauthorized,  or  wrongful 
acts  of  the  directors  and  managers  of  a  corporation,  especially  a  rail- 
road corporation,  is  through  the  intervention  of  a  court  of  equity. 
Parties  have  sometimes  interposed  as  a  defence  to  actions  to  recover 
their  subscriptions  the  fact  that  the  corporation  has  become  insol- 
vent, or  that  the  enterprise  has  been  finally  abandoned  ;  but  neither 
ground  affords  any  defence  to  an  action  at  law  whatever,^"  except  in 
the  latter  instance,  where  the  subscriber  can  show  that  no  funds  are 


under  such  circumstances,  the  relief  will 
not  be  denied.  Illinois  Grand  Trunk 
E.  B.  Co.,  29  111.  237.  Where  the  charter 
of  a  railroad  company  does  not  authorize  a 
consolidation  of  the  road  with  another, 
hut  an  act  is  subsequently  procured  giving 
such  power  to  the  company,  any  stock- 
holder who  dissents  therefrom  is  entitled 
to  an  injunction  against  such  consolida- 
tion. Mowrey  v.  Indianapolis,  &c.  E.  E. 
Co.,  4  Biss.  (IT.  S.  0.  C.)  78;  Tuttle  v. 
Michigan  Air  Line  R.  E.  Co.,  35  Mich. 
247. 

1  Taggart  v.  Western  Md.  E.  E.  Co.; 
24  Md.  563;  Smith  v.  Gowar,  2  Duv. 
(Ky.)  17. 

^  Merrill  v.  Eeaves,  50  Iowa. 
,  '  Johnson  v.  Crawfordsville,  &c.  E.  E. 
Co.,  11  Ind.  280;  Bucksport,  &c.  E.  R. 
Co.   V.   Buck,    68   Me.   81;  Eakright  v. 
Logansport,  &c.  E.  E.  Co.,  13  Ind.  404. 

*  Mississippi,  &c.  E.  E.  Co.  v.  Gaster, 
24  Ark.  96  ;  Hannibal,  &c.  Plank  Eoad 
Co.  V.  Menfee,  25  Mo.  547 ;  Hays  v.  Ot- 
tawa E.  R.  Co.,  61  111.  422 ;  Mississippi, 
&e.  R.  E.  Co.  ■».  Cross,  20  Ark.  443. 

^  Little  V.  O'Brien,  9  Mass.  423 ;  Han- 


nibal, &c.  Plank  Eoad  Co.  v.  Menfee,  25 
Mo.  247  ;  Smith  v.  Tallassee,  &c.  Co.,  30 
Ala.  650. 

°  The  charter  permitting  subscriptions 
in  lands  to  be  teken.  Homady  v.  In- 
diana, &c.  R.  E.  Co.,  9  Ind.  263  ;  Maccow 
V.  Indiana,  &c.  R.  R.  Co.,  9  id.  262. 

'  N.  0.  &c.  E.  E.  Co.  v.  Lea,  12  La. 
An.  388 ;  Dorman  v.  Jacksonville,  &o. 
E.  R.  Co.,  7  Fla.  265. 

^  Central  Plank  Eoad  Co.  v.  Clemens, 
16  Mo.  399 ;  Eastern  Plank  Eoad  Co.  v. 
Vaughan,  14  IT.  Y.  546. 

9  New  Albany,  &c.  E,  E.  Co.  v.  Mc- 
Cormick,  10  Ind.  499  ;  Chandler  v.  North- 
ern Cross  E.  E.  Co.,  18  111.  190. 

1°  Morgan  County  v.  Thomas,  76  111. 
120  ;  Hardy  v.  Merriweather,  14  Ind.  293. 
And  the  appointment  of  a  receiver  after 
the  action  is  commenced  does  not  abate 
the  suit,  but  it  may  be  continued  in  the 
name  of  the  corporation,  and  prosecuted 
by  the  receiver.  Phenix  Warehousing  Co. 
V.  Badger,  6  Hun  (N.  Y.),  297  ;  Tracy  v. 
First  National  Bank  of  Selma,  37  N.  Y. 
523  ;  Albany,  &c.  Ins.  Co.  v.  Van  Vraken, 
42  How.  Pr.  (N.  Y.)  281. 
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needed  to  pay  the  corporate  debts.  The  subscriber,  if  he  has  any 
remedy  iu  such  cases,  which  will  always  depend  upon  the  peculiar 
facta  of  each  case,  must  seek  it  in  a  court  of  equity .^ 

Sec.  46.  Fraud  as  a  defence.  —  Where  a  person  has  been  induced 
to  subscribe  for  stock  in  a  corporation  by  reason  of  false  and  fraud- 
ulent representations  made  to  him  by  the  officers  or  agents  of  the 
company,  he  may  set  it  up  as  a  defence  to  an  action  to  recover  his 
subscription ;  2  and  he  may  prove  the  declarations  of  the  officers 
made  at  the  time  of  the  subscription,  for  the  purpose  of  establishing 
such  fraud  ;2  unless  he  was  himself  one  of  the  fraudulent  originators 
of  the  company,  or  has  participated  in  it.*  And  if  he  has  paid 
money  under  his  subscription,  he  may  recover  it  back  in  an  action 
for  money  had  and  received.^  But  it  must  appear  that  he  relied 
upon  the  truth  of  the  representations  ;  ®  that  the  person  making  them 


*  In  Doncaster,  &o.  Building  Society, 
L.  R.  4  Eq.  679,  it  was  held  that,  as  it 
was  shown  that  an  assessment  was  unne- 
cessaiy,  there  being  a  surplus  over  all  debts 
and  the  company  winding  up,  a  share- 
holder was  entitled  to  relief  in  equity 
against  the  assessment. 

*  New  Orleans,  Opelousns,  &o.  R.  R. 
Co.  V.  'Williams,  ]6  La.  An.  31S  ;  Jen- 
nings V.  Broughton,  17  Jur.  905.  And 
this  is  so,  even  though  the  assessment  is 
made  for  the  purpose  of  paying  the  ex- 
penses of  the  company.  Brockwell's  Case, 
29  L.  T.  375  ;  Litchfield  Bank  v.  Pock, 
29  Conn.  384.  But  see  Ogilvio  v.  Knox 
Ins.  Co.,  23  How.  (U.  S.)  380. 

'  Henderson  v.  R.  R.  Co.,  17  Tex.  560; 
Rives  V.  Plank  Road  Co.,  30  Ala.  92  ; 
Hester  v.  Memphis,  &c.  R.  R.  Co.,  82 
Miss.  378. 

*  Litchfield  Bank  v.  Peck,  ante. 

'  Atkinson  v.  Pocock,  12  Jur.  60  ;  Jar- 
rett  V.  Kennedy,  6  C.  B.  319  ;  Woutner 
V.  Shairp,  4  id.  404.  The  promoters  of  a 
proposed  corporation  who  made  the  false 
representations,  as  well  as  the  company 
itself,  are  liable  to  an  action  for  damages, 
for  deceit  in  inducing  the  plaintiff  to  sub- 
scribe. Paddock  i>.  Fletcher,  42  Vt.  389. 
But  to  warrant  an  action  to  recover  back 
a  subscription,  the  case  must  show  some 
misrepresentation  or  fraud,  or  an  entire 
failure  in  the  objects  and  purposes  of  the 
compcmy.  Kelsey  v.  Northern  Light  Oil 
Co.,  54  Barb.  111. 


8  Mitchell  V.  Deeds,  49  111.  416  ;  Lin- 
nett  V.  Males,  38  Iowa,  26  ;  Melendy  v. 
Keen,  89  111.  895  ;  Kisch  v.  Central  Ry. 
of  Venezuela,  3DeG.J.&S.122.  A  sub- 
scription  contract  by  W.  provided  "that 
not  exceeding  £700,000  should  be  raised." 
Afterwards  fictitious  subscriptions  were 
taken  to  make  up  the  amount  to  £700,000. 
It  was  held  that  such  subscriptions,  not 
being  bond  fide,  were  no  ground  for  the 
recovery  of  the  deposit  paid  upon  the 
subscription  of  W.  Watts  v.  Salter, 
10  C.  B.  477.  A  statement  on  the  part 
of  the  agent  of  n,  corporation  ns  to  the 
pecuniary  condition  and  prospect  of  his 
corporation  will  not  avoid  a  subscription, 
unless  the  falsity  and  fraud  of  such  repre- 
sentations are  clearly  shown,  and  unless  it 
is  manifest  that  the  condition  of  the  enter- 
prise constituted  a  material  inducement  to 
the  subscription.  To  avoid  a  subscription 
on  the  gi'ound  of  false  representation  of  an 
agent,  it  must  be  shown  that  the  statement 
was  not  uttered  as  an  opinion,  but  as  an 
ascertained  and  existing  fact.  It  must  not 
only  be  false  in  fact,  but  must  also  be 
either  known  to  be  so  by  the  party  utter- 
ing it,  or  his  position  must  be  one  that 
made  it  his  duty  to  know  the  truth.  Sel- 
ma,  Marion,  and  Memphis  R.  R.  Co.  v. 
Anderson,  61  Miss.  829.  Subscriptions 
obtained  by  fraudulent  representations  of 
the  plaintiffs,  or  to  which  they  were  privy, 
will  not  be  enforced.  Davis  v.  Dumont, 
37  la.  47 ;  Melendy  v.  Keen,  89  111.  395. 
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had  authority  to  act  for  the  corporation  in  obtaining  subscriptions  ;  ^ 
and  that  the  falsity  of  the  representations  was  known  to  the  agent 
making  them,  or  ought  to  have  been  known  by  him.^ 

Where  a  "  prospectus  "  of  a  company  is  issued  by  the  directors,  to 
induce  persons  to  subscribe  for  stock,  they  are  regarded  as  so  far  the 
agents  of  the  company  that,  if  the  statements  therein  are  false  and 
fraudulent,  the  contract  will  be  set  aside  in  a  court  of  equity  upon 
proper  application  by  a  subscriber.  The  proper  inquiry  in  such  case 
is,  "  whether  the  prospectus,  so  issued,  contains  such  representations 
or  such  suppression  of  existing  facts,  that,  if  the  real  truth  had  been 


Thus,  a  farmer  and  his  wife,  on  the  line  of 
a  proposed  railroad,  suhsorihed  to  stock  in 
the  road  and  mortgaged  their  farm,  upon 
representations  made  to  them  by  agents  of 
the  road  and  others,  in  a  time  of  excite- 
ment got  np  at  public  meetings,  that  the 
road  would  prove  a  lucrative  investment 
of  money,  a  very  profitable  thing  to  the 
neighborhood,  etc.  The  making  of  the 
road  was  begun,  and,  after  a  good  deal  of 
money  had  been  laid  out,  it  was  stopped 
for  want  of  funds.  The  mortgage  thus  got 
was  assigned  to  a  director  of  the  road  who 
was  a  large  creditor  of  the  road.  It  was 
held,  on  a  bill  by  him  to  foreclose,  that  he 
was  to  be  taken  as  an  innocent  holder  for 
value  ;  and  that  he  was  entitled  to  a  de- 
cree. Sawyer  v.  Prickett,  19  Wall.  (U.  S.) 
146.  So,  where  a  railroadcompany  was  seek- 
ing to  procure  local  aid  for  the  construction 
of  its  road,  and  in  pursuance  of  this  plan 
its  board  of  directors  at  a  regular  meeting 
adopted  a  blank  form  for  notes  for  the 
purpose  of  obtaining  private  subscriptions  ; 
and  by  the  order  of  the  board  a  number  of 
these  blanks  were  delivered  to  one  of  the 
members  of  the  board  who  was  a  Swede ; 
who.having  great  influence  among  the  popu- 
lation of  that  nationality  in  his  neighbor- 
hood, employed  one  C,  another  Swede  of 
influence,  vyho  could  not  read  or  write  Eng- 
lish well,  to  take  the  blanks  and  obtain  from 
the  Swedish  population  in  his  town  sub- 
scriptions to  the  railroad ;  and  C,  under 
the  direction  and  with  the  consent  of  said 
director,  made  positive  assertions  of  fact  to 
a  Swede  farmer,  who  could  not  read  or 
understand  English  thoroughly,  as  to  the 
purport  and  meaning  of  the  language  of 
the  notes,  which  assertions  of  fact  were 


false,  though  believed  by  the  director  and 
C.  at  the  time  to  be  true,  and  such  Swede 
was  induced  thereby  to  sign  the  note,  — 
such  notes,  being  obtained  by  false  asser- 
tions of  fact,  are  fraudulent  and  cannot  be 
collected.  Wickham  v.  Grant,  28  Kans. 
517.  But  where  the  plea  averred  that  the 
inducement  to  subscribe  for  stock  was  to 
procure  a  competing  line  to  another  named 
road,  and  the  agent  at  the  time  represented 
that  the  road  should  remain  a  competing 
line,  but  when  completed  it  was  leased  to 
the  competing  road,  it  was  held  that  this 
plea  was  bad  on  demurrer,  as  it  failed  to 
aver  that  the  agentfalsely  and  fraudulently 
made  the  representations.  Fraud  must  be 
pleaded  and  proved.  Hays  v.  Ottawa,  Os- 
wego, and  Fox  River  Valley  R.  R.  Co.,  61 
111.  422,  1871 ;  12  Amer.  Ry.  Rep.  454. 
Oregon  Central  R.  R.  Co.  v.  Scoggin,  3 
Oregon,  161  ;  Burlington,  &e.  R.  R.  Co.  v. 
Palmer,  42  Iowa,  222. 

1  Goodrich  v.  Reynolds,  31  111.  490  ; 
Fort  Wayne,  &c.  R.  R.  Co.  v.  Deane,  10 
Ind.  563  ;  Penobscot  R.  R.  Co.  v.  White, 
41  Me.  512. 

2  Heyman  v.  European,  &c.  Ry.  Co.,  L. 
R.  7  Er[.  152  ;  Burns  v.  Pennell,  2  H.  L. 
Cas.  497  ;  Selma,  &c.  R.  R.  Co.  v.  Ander. 
son,  ante;  Waldo  v.  Chicago,  &c.  R.  R.Co., 
14  Wis.  575  ;  Davis  v.  Dumont,  37  Iowa, 
47  ;  Burlap  v.  Milwaukee,  18  Wis.  431 ; 
Nugent  V.  Cincinnati,  &c.  R.  R.  Co.,  2  Dis. 
(Ohio)  302  ;  Henderson  v.  San  Antonio, 
&c.  R.  R.  Co.,  17  Tex.  560  ;  Water  Vallej 
Mfg.  Co.  V.  I,eaman,  53  Miss.  655 ;  Vree. 
land  V.  N.  J.  Stone  Co.,  29  N.  J.  Eq. 
188  ;  Vawter  v  Ohio,  &o.  R.  R.  Co.,  U 
Ind.  174. 
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stated,  it  is  reasonable  to  believe  the  plaintiff  would  not  have  entered 
into  the  contract ;  that  is,  that  he  would  not  have  taken  the  shares 
allotted  to  him,  and  those  which  he  purchased."  But  the  omission 
to  state  in  a  prospectus  the  number  of  shares  taken  by  the  directors, 
or  other  persons  in  their  interest,  is  no  such  fraud  as  will  enable  a 
subscriber  to  avoid  his  subscription.^ 

In  another  English  case,^  in  an  action  by  an  allottee  of  a  railway 
company  for  the  recovery  of  his  deposit,  it  appeared  that  the  com- 
pany issued  a  prospectus,  which  stated  the  capital  to  consist  of  60,000 
shares  of  a  certain  value ;  and  the  plaintiff,  after  having  paid  his  de- 
posit, executed  the  subscriber's  agreement,  which  contained  the  usual 
terms  as  to  the  disposition  of  the  deposits.  At  the  time  when  he 
executed  the  deed,  the  deposits  upon  the  whole  number  of  shares 
allotted  had  not  been  paid,  which  fact  was  not  communicated  to 
him.  It  was  held  that,  as  the  withholding  of  the  above  fact  did  not 
amount  to  such  a  fraud  as  to  avoid  the  deed,  the  plaintiff  was  not 
entitled  to  recover  back  his  deposit. 

As  to  what  amounts  to  fraud,  must  depend  necessarily  upon  the 
circumstances  of  each  case.  But  it  may  be  said  that,  if  a  person  is 
induced  to  subscribe  for  stock  by  an  officer  of  the  corporation,  upon 
an  agreement  which  the  officer  had  authority  to  make,  it  is  obligatory ; 
and  if  he  has  paid  for  the  stock  either  in  whole  or  in  part,  he  may 
recover  back  the  amount,  if  the  agreement  was  not  performed.*  But 
parol  representations  or  agreements  made  at  the  time  of  subscribing 
for  stock  in  a  corporation,  which  are  inconsistent  with  the  written 
terms  of  the  subscription,  are  inadmissible,  because  inoperative  and 
void;*  for  their  admission  would  violate  that  salutary  and  well- 

*  Pulsiford  V.  Richards,  17  Jur.  865  ;  terial  could  be  produced  at  a  specified  cost, 

lioss  V.  Estates  Investment  Co.,  86  Law  but  that  it  was  the  intention  to  test  the 

J.  (N.  s.)  54;  Heyman  v.  European,  &c.  invention  further,  and  the  invention  turned 

Eailway  Co.,  L.  E.   7  Eq.  154  ;  Central  out  worthless,  and  it  appearing  that  there 

Railway  Co.  v.  Kisoh,  L.  R.  2  H.  L.  99  ;  had  been  some  testing,  it  was  held  that 

Hallows  v.  Femie,  L.  R.  8  Eq.  520  ;  At-  this  was  not  such  a  misrepresentation  as 

lanta,  &c.  R.  R.  Co.  v.  Hodnett,  86  Ga.  would  enable  a  purchaser  of  shares  to  set 

669.     A  contract  to  take  shares  in  a  com-  aside  the  contract.    Denton  «.  Macniel, 

pany  cannot  be  set  aside  because  it  was  L.  R.  2  Eq.  352. 
founded  on  a  prospectus  which  contains         °  "Vane  v.  Cobold,  1  Exchq.  798. 
exaggerated  views  of  the  advantages  of  the         '  Weeden  v.  Mud  River  R.  R.  Co.,  14 

company,  but  does  not  contain  any  ma-  Ohio,   563  ;  Crossman  v.   Penrose  FeiTy 

terial  misstatement  of  fact.    Where,  there-  Bridge  Co.,  26  Penn.  St.  69. 
fore,  a  prospectus  stated  that  a  certain         *  Connecticut  &  Passumpsio  R.  R.  Cou 

invention  which  it  was  the  object  of  the  v.  Bailey,  24  Vt.  465  ;  Blodgett  v.  Morrill, 

company  to  work  had  been  tested,  and  2  Vt.  509  ;  Piscataqna  FeiTy  Co.  v.  Jones, 

that  according  to  the  experiments  the  ma-  39  N.  H.  491 ;  Johnson  v.  Crawfordsville, 
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settled  general  rule,  that  parol  evidence  is  not  admissible  to  alter 
or  vary  the  plain  terms  of  a  written  contract.  Therefore  where  the 
charter  or  the  contract  of  subscription  sets  forth  what  the  corporation 
may  or  will  do,  any  parol  agreement  or  representation  that  it  will  do 
something  else  is  not  admissible. 

It  has  been  held  that  representations  as  to  what  the  company 
would  do ;  ^  as  to  the  condition  of  the  company  and  expenses  of  the 

Co.,  11  Ind.  280 ;  Mississippi,  &o.  E.  R. 
Co.  V.  Cross,  20  Ark.  443;  Evansville, 
&c.  E.  K  Co.  V.  Posey,  12  Ind.  363; 
Eakright  v.  Logan  sport,  &c.  R.  E.  Co.,  13 
id.  404 ;  Carlisle  v.  Eyansville,  &c.  E.  E. 
Co.,  id.  477.  Where,  in  an  action  upon  a 
subscription  conditioned  upon  the  comple- 
tion of  a  railway,  the  declaration  avers 
that  the  contract  was  made  upon  a  suffi- 
cient consideration,  and  the  antecedent  iw- 
gotiations  out  of  which  the  contrail  grew 
are  relied  on  as  constituting  such  consid- 
eration, it  is  proper  to  allow  such  pre- 
liminary negotiations  to  he  very  fully  dis- 
closed, and  a  wide  discretion  in  that  regard 
must  be  left  with  the  trial  judge.  Tower 
V.  Detroit,  &c.  R.  E.  Co.,  34  Mich.  328. 
So,  where  the  original  agreement  was 
entire,  and  a  part  only  was  reduced  to 
writing,  parol  evidence  of  the  agreement  is 
admissible.  Bross  ■».  Cairo,  &c.  R.  R.  Co., 
9  Brad.  (111.)  363.  Declarations  of  an 
agent  in  relation  to  the  route  of  the  road 
cannot  be  shown  in  defence  to  an  action 
upon  the  subscription,  because  the  effect 
would  be  to  engraft  a  condition  upon  the 
subscription  by  parol,  whereas  if  the  sub- 
scriber intended  to  make  his  subscription 
conditional  upon  the  route  taken,  he 
should  have  embodied  it  in  his  subscrip- 
tion. Mississippi,  Ouchita,  &c.  R.  R.  Co. 
V.  Cross,  20  Ark.  443.  Nor  can  such  repre- 
sentations be  set  up  in  defence,  when  they 
merely  relate  to  the  legal  effect  of  the  sub- 
scription. Clem  V.  Newcastle,  &c.  R  E. 
Co.,  9  Ind.  488.  Nor  when  the  subscriber 
has  equal  means  of  information  with  the 
agent.  Thus,  in  an  action  upon  a  sub- 
scription the  answer  alleged,  1.  That  tiie 
soliciting  agent  represented  that  in  the 
book  he  produced  there  were  articles  of 
agreement  by  which  the  subscriber  might 
pay  for  stock  in  money  or  in  ties  for  the  road 
at  the  rate  of,  &c. ,  and  the  defendant  re- 
lying,   &o.,   subscribed  without  reading, 


&o.  E.  E.  Co.,  11  Ind.  280  ;  Smith  v. 
Plank  Road  Co.,  30  Ala.  650.  Agree- 
ments secretly  made  with  subscribers  for 
stock  in  a  company,  that  their  subscrip- 
tions shall  be  merely  colorable,  or  dis- 
chargeable on  part  payment,  are  a  fraud 
upon  other  subscribers,  and  the  subscrip- 
tions should  be  enforced  without  regard  to 
them.  Downie  v.  White,  10  Wis.  1.76  ; 
Robinson  -o.  Pittsburgh  &  Connellsville 
R.  E.  Co.,  32  Penn.  St.  334.  To  similar 
effect  are,  White  Mountains  E.  R.  Co.  v. 
Eastman,  34  N.  H.  124  ;  Mann  v.  Cooke, 
20  Conn.  178  ;  New  Albany  R.  R.  Co.  v. 
Fields,  10  Ind.  187 ;  New  Albany  R.  R. 
Co.  1).  Slaughter,  id.  218.  An  individual 
sued  upon  a  stock  subscription  cannot  set 
up,  as  a  defence  to  the  action,  that  by 
means  of  a  fraudulent  agreement  with  the 
directors  of  the  company  other  subscribers 
were  allowed  to  obtain  their  stock  upon 
more  favorable  terms.  Such  an  arrange- 
ment is  a  nullity,  and  of  no  avail  to  the 
parties  in  whose  behalf  it  was  made.  An- 
derson !).  Newcastle  &  Richmond  R.  R. 
Co.,  12  Ind.  376.  Thus,  where  commis- 
sioners appointed  to  receive  subscriptions 
were  required  by  the  statute  to  apportion 
the  stock  among  the  subscribers  at  their 
discretion,  and  in  a  manner  most  advan- 
tageous to  the  interests  of  the  company, 
A.  advanced  to  B.  $1,000,  to  be  applied 
in  making  the  necessary  payments  upon 
subscriptions  which  B.  was  to  procure  to 
be  made  by  third  persons  for  A.'s  benefit, 
under  an  arrangement  that  immediately 
upon  their  receiving  a  distribution  of  the 
stock  it  was  to  be  transferred  to  A.  It 
was  held  that  A.  's  object  being  to  defeat 
the  statute  by  concealing  the  fact  that  he 
was  the  real  subscriber,  the  contract  was 
void,  and  he  could  not  recover  back  his 
advance.  Perkins  v.  Savage,  15  Wend. 
(N.  Y.)  412. 

*  Johnson  o.  Crawfordsville,  &o.  E.  R. 
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enterprise ;  ^  as  to  the  amount  of  stock  which  has  heen  subscribed ;  ^ 
as  to  the  future  prospects  and  value  of  the  enterprise,^ —  do  not 
amount  to  sufficient  evidence  of  fraud,  as  such  statements  are  merely 
statements  of  opinion,  which,  although  erroneous,  have  no  tendency 
to  establish  fraud  on  the  part  of  the  person  making  them.* 


&e.,  and  that  said  representations  were 
false.  2.  That  a  verbal  entire  contract 
was  made,  a  part  only  of  which  was  re- 
duced to  writing  ;  that  it  was  agreed  that 
the  defendant  should  subscribe  two  shares, 
and  might  pay  the  same  in  ties  at  the  rate 
of,  &c.,  on  demand,  and  the  part  reduced 
to  writing  is  that  stated  in  the  complaint, 
and  the  other  part  defendant  demands  to 
prove  by  parol.  The  latter  was  for  the 
payment  of  money  absolutely,  upon  call. 
It  was  held,  1.  That  the  representations 
were  not  peculiarly  within  the  knowledge 
of  the  plaintiffs,  nor  such  as  the  defend- 
ant might  rely  upon.  2.  That  the  de- 
mand to  make  parol  proof  was,  in  effect,  a 
demand  to  contradict  or  vary  a  written 
instrument  by  proof  of  a  verbal  contem- 
poraneous agreement,  which  cannot  be 
done.  Thornburg  v.  Newcastle  &  Dan- 
ville B.  R.  Co.,  14  Ind.  499.  If  a  sub- 
scriber is  induced  to  take  stock  in  a  rail- 
way company  ly  false  representations  which 
are  not  fravdulent,  and  which  form  no 
part  of  the  contract  of  subscription,  he  is 
not  entitled  to  be  relieved  from  the  pay- 
ment of  the  amount  of  his  subscription. 
But  if  he  acts  upon  such  representations 
to  his  injury,  he  is  entitled -to  relief,  al- 
though they  may  have  been  innocently 
made.  Cunningham  v.  Edgefield  &  Ken- 
tucky R.  R.  Co.,  2  Head  (Tenn.),  23. 
Where  subscribers  to  the  stock  of  a  rail- 
way company  had  given  their  notes  for 
the  amounts  of  subscription,  payable, 
when  the  road  should  be  completed,  but 
were  subsequently  induced  to  take  up 
these  notes  and  to  give  new  ones,  payable 
in  four  years,  in  order  to  enable  the  com- 
pany to  carry  out  a  contract  for  the  com- 
pletion of  the  road,  and  upon  the  confi- 
dent but  honest  expression  of  opinion  by 
its  oiBcers,  that  if  they  would  do  so,  the 
road  would  be  completed  under  such  con- 
tract in  less  than  four  years,  it  was  held, 
that  although  the  said  contract  for  build- 
ing the  road  was  afterward,  and  before 
anything  had  been  done  under  it,  aban- 


doned by  the  contractor,  and  the  road 
has  never  been  completed,  yet  the  sub- 
scribers are  liable  upon  their  said  new 
notes.  Four  Mile  Valley  R.  R.  Co.  v. 
Bailey,  18  Ohio  St.  208.  Where  certain 
representations  as  to  what  a  railway  com- 
pany would  do  were  made  at  a  public 
meeting,  and  upon  the  strength  of  these 
representations,  A.  conveyed  land  to  the 
company,  with  the  understanding  that  he 
was  to  have  the  advantages  as  stated  in 
such  meeting,  there  being  no  other  con- 
sideration, it  was  held,  that  upon  the  fail- 
ure of  the  company  to  carry  out  the 
promises  made  at  that  meeting,  A.  was 
entitled  to  a  cancellation  of  his  deed. 
Atlanta  and  West  Point  B.  R.  Co.  v.  Hod- 
nett,  36  Ga.  669. 

I  Walker  v.  Mobile  &  Ohio  R.  R.  Co., 
34  Miss.  245  ;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  (U.  S.)  380  ;  Andrews  v.  Ohio, 
&c.  R.  R.  Co.,  14  Ind.  169. 

^  Hardy  v.  Merriwether,  14  Ind.  203 ; 
Bish  V.  Bradford,  17  Ind.  490 ;  Brownlee 
V.  Ohio,  &c.  R.  R.  Co.,  18  id.  68  ;  Parker 
V.  Thomas,  19  id.  213 ;  Goodrich  v.  Rey- 
nolds, 31  III.  490. 

'  Vawter  v.  Ohio  &  Mississippi  R.  R.  Co., 
14  Ind.  174 ;  Hardy  ■».  Merriwether,  id. 
203  ;  Salem  Mill  Dam  Corporation  v. 
Ropes,  9  Pick.  (Mass.)  187. 

*  White  Mountain,  &c.  R.  R.  Co.  v.  East- 
man, 34  N.  H.  124  ;  Blodgett  v.  Morrill,  20 
Vt.  509;  Tuckermani).  Brown,  33N.  Y.  297; 
Swartara  R.  R.  Co.  v.  Brune,  6  Gill  (Md.), 
41 ;  Upton  v.  Hansbrough,  3  Biss.  (U.  S. 
C.  C.)  417  ;  Jewett  v.  Valley  R.  R.  Co., 
34  Ohio  St.  601  ;  Henry  v.  Vermillion,  &c. 
R.  R.  Co.,  17  Ohio,  187 ;  Noble  v.  Col- 
lendar,  20  Ohio  St.  199  ;  Syracuse,  &c. 
B.  R.  Co.  V.  Gere,  4  Hun  (N.  Y.),  392  j 
Litchfield  Bank  v.  Church,  29  Conn.  137  J 
Sanger  ».  Upton,  91  U.  S.  56 ;  Oregon 
Central  R.  R.  Co.  v.  Scoggin,  8  Oregon, 
161  ;  Dill  V.  Wabash  Valley  R.  R.  Co., 
21  111.  91  ;  Wight  V.  Shelby  R.  R.  Co.,  16 
B.  Mon.  (Ky.)  4  ;  Miller  v.  Wild  Cat 
Gravel  Road,  67  Ind.  241 ;  McAllister  v. 
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A  contract  of  this  character  may  be  avoided  upon  the  ground 
that  it  was  induced  by  fraud,  upon  the  same  principles  as  apply  in 
the  case  of  individuals.  The  corporation  cannot  retain  the  benefit 
of  a  contract  which  its  agents  have  procured  by  fraud.  But  the 
subscription  is  not  absolutely  void,  but  only  voidable;  and  until 
disaffirmed  it  is  valid.  And  to  obtain  relief  against  it,  the  case 
must  show  that  the  subscriber  was  not  misled  through  his  own  neg- 
ligence and  omission  of  prudent  inquiries,  and  that  he  acted  promptly 
in  disaffirming  the  contract,  on  acquiring  knowledge  of  the  fraud.^ 
Thus,  where  a  memorandum  of  association  (which  was  registered) 
differed  from  the  prospectus  on  which  it  professed  to  be  founded,  and 
on  which,  as  setting  forth  the  true  objects  of  the  association,  A.  had 
become  a  shareholder,  it  was  held  that  although  he,  on  discovering 
the  difference,  might  have  repudiated  his  shares,  he  could  not,  after 
the  failure  of  the  company,  relieve  himself  from  liability  to  contrib- 
ute to  the  debts  of  the  association,  on  the  ground  that  he  had  been 
ignorant  of  something  which,  with  proper  diligence,  he  might  have 
known.  It  is  the  duty  of  a  person  taking  shares  in  a  company  to 
use  reasonable  diligence  in  making  himself  acquainted  with  the  pro- 
visions of  the  memorandum  of  association.  He  must  take  the  con- 
sequences of  neglect.^ 

Indianapolis  &c.  E.  R.  Co.,  15  Ind.  11;  l  Uptons.  Englehart,  3  Dill.  (U.S. S.O.) 
McCarthy  «.  Selinsgrove,  &o.  R.  R.  Co.,  496;  Davi.s  ii.  Dumont,  37  Iowa,  47;  Water 
87  Penn.  St.  332 ;  Vicksburgh,  &c.  R.  R.  Valley  Manuf.  Co.  v.  Seaman,  53  Miss. 
Co.  V.  McKean,  12  La.  An.  638  ;  Green-  655  ;  Custar  v.  Titusville  Gas,  &e.  Co., 
vllle,&o.K.E.  Co.  D.Smith,  6  Rich.  (S.C.)  63  Penn.  St.  381;  Upton  v.  Tribilcock, 
91 ;  Walker  ».  Mobile,  &c.  R.  R.  Co.,  34  91  U.  S.  45  ;  Hughes  v.  Antietam  Mfg. 
Miss.  245  ;  Ellison  v.  Mobile,  &c.  R.  R.  Co.,  34  Md.  316.  Where  a  peraon  sub- 
Co.,  36  Miss.  572  ;  Piscataqua  Ferry  Co.  scribed  for  shares  upon  representations  oon- 
V.  Jones,  39  F.  H.  491 ;  Thomborough  v.  tained  in  a  prospectus,  which  he  afterwards 
Newcastle,  &e.  R.  R.  Co.,  14  Ind.  499  ;  discovered  to  be  false,  and  subsequently  to 
Brownlee  v.  Ohio,  &o.  R.  R.  Co.,  18  Ind.  the  discovery  he  instructed  his  broker  to 
68  ;  Cass  v.  Pittsburgh,  &c.  R.  R.  Co.,  80  sell  the  shares,  it  was  held  that  his  name 
Penn.  St.  31 ;  N.  E.  E.  R.  Co.  v.  Rod-  could  not  be  removed  from  the  register, 
rigues,  10  Rich.  (S.  C.)  278  ;  Milwaukee,  Se  Hop  &  Malt  Exchange,  &a.  Co.,  L.  R. 
&o.  R.  R.  Co.  V.  Field,  12  Wis.  346 ;  Cor-  1  Eq.  483.  That  the  right  to  repudiate 
with  V.  Culver,  69  111.  502  ;  Bish  «.  Brad-  must  be  seasonably  asserted,  see  Chubb 
ford,  17  Ind.  490 ;  Vawter  v.  Ohio,  &o.  v.  Upton,  95  U.  S.  665  ;  Cunningham  v. 
E.  E.  Co.,  14  Ind.  174  ;  Gelpeke  v.  Blake,  Edgefield,  &c.  E.  R.  Co.,  2  Head  (Tenn.), 
15  Iowa,  387  ;  Melvin  v.  Lamar  Ins.  Co.,  20;  Ogilvie  v.  Knox  Ins.  Co.,  22  How. 
80  111.  446  ;  McEae  e.  Atlantic,  &c.  E.  E.  (U.  S.)  380;  Parks  v.  Evansville,  &o. 
Co.,  5  Jones  (N.  C),  Eq.  395;  Martin  v.  R.  E.  Co.,  23  Ind.  567  ;  Dynes  v.  Shap- 
Pensaoola,   &o.   E.  E.  Co.,  8   Fla.   370;  per,  19  Ind.  165. 

Johnson  v.  Pensacola,  &c.  E.  E.  Co.,  9  id.  2  Oakes  v.  Turquand,  L.  E.  2  H.  L. 

299  ;  Cincinnati,  &c.  E.  E.  Co.  v.  Pearce,  325. 
28  Ind.  502. 
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Parol  declarations  made  by  officers  of  a  proposed  company  on 
public  occasions,  if  admissible  at  all  to  invalidate  a  subscription  for 
stock,  cannot  avail  a  subscriber  who  does  not  show  that  such  declar- 
ations amounted  to  fraud  on  the  part  of  the  company,  inducing  error 
on  his  own  part  when  he  subscribed.'  In  other  words,  it  must  be 
shown  that  the  person  making  the  representations  was  the  author- 
ized agent  of  the  corporation ;  the  mere  circumstance  that  he  was  an 
officer  or  stockholder  is  not  enough.^  Thus,  one  of  the  commis- 
sioners appointed  by  an  act  incorporating  a  railroad  company  to 
take  subscriptions,  the  board  consisting  of  five,  has  no  authority  to 
give  any  assurance  to  subscribers  as  to  the  route  which  shall  be 
adopted  by  the  company  in  the  location  of  their  road.*  In  order  to 
amount  to  fraud  sufficient  to  exonerate  the  subscriber  from  liability, 
there  must  have  been  not  only  misrepresentations  of  matters  of  fact, 
hnowingly  or  recklessly  made,  and  without  belief  that  the  statement 
was  true,  but  it  must  also  have  been  intended  for  the  suiscriber  to  act 
upon,  and  the  s^cbscriber  must  have  acted  in  reliance  upon  it,  —  "  dolus 
dans  locus  contractus."  * 

If  fraud  is  established,  no  action  can  be  maintained  by  the  cor- 
poration to  recover  either  upon  the  original  subscription  or  upon 
a  note  given  therefor.  ®  But  the  fraud  must  be  shown  by  some 
specific  conduct  on  the  part  of  the  directors  or  agents  of  the  cor- 
poration which  gave  rise  to  the  contract.^  It  has  been  held  in  Illinois 
that  stock  subscribed  for  must  be  paid,  notwithstanding  the  giving 

1  Vicksburgh,  &c.  R.  E.  Co.  v.  McKean,  set  on  foot  in  violation  of  law  ;  or  where 
12  La.  An.  638  ;  Martin  v.  Pensacola  &  the  maker,  acting  in  good  faith,  was  led  to 
Georgia  E.  B.  Co.,  8  Fla.  370.  Compare  give  the  note  by  false  and  fraudulent  mis- 
Cunningham  V.  Edgefield,  2  Head  (Tenn.),  statements,  with  which  the  company  is 
23.  chargeable  ;  as  where  the  maker  of  such  a 

^  Goodrich  ii.  Reynolds,  31  111.  490 ;  note  showed  that  the  articles  of  associa- 

Penobscot  E.  R.  Co.  v.  White,  41  Me.  512;  tion  of  an  insurance  company  recited  that 

Fort  Wayne,  &o.  Turnpike  Co.,  10  Ind.  the  whole  stock  was  already  taken  by  the 

663.  original  coi'porators  ;  that  part  of  the  al- 

^  North  Carolina  E.  E.  Co.  v.  Leach,  leged  subscriptions  of  stock  were  fictitious, 

4  .Tones  (N.  C. ),  L.  340.  and  exhibited  for  the  purpose  of  inducing 

*  Taylor  v.  Ashton,  11  M.  &  W.  415  ;  bond  fide  subscriptions ;  that  no  aflBdavit 

Thom  V.  Bigland,  8  Exchq.  725  ;  Attwood  was  appended  to  the  articles,  as  required 

V.  Small,  2  CI.  &  F.  282;   Kennedys,  by  law  ;  that,  when  the  license  was  issued, 

Panama  Royal  Mail  Co.,  L.  R.  2  Q.  B.  the  percentage  required  by  law  had  not  in 

680.  fact  been  paid  in,  and  that  the  stock  note 

5  Occidental  Ins.  Co.  v.  Gauzhorn,  2  sued  on  was  given  by  defendants  in  igno- 

Mo.  App.  205.     In  this  case  it  was  held  ranee  of  these  facts,  and  upon  the  faith  of 

that  no  action  can  be  maintained,  as  be-  representations  to  the  contrary, 

tween  original  parties,  on  a  note  given  for  ^  Lord  Brougham  in  Burns  v.  Pen- 

a  subscription  to  a  proposed  corporation  nell,  2  H.  L.  Cas.  497. 
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of  a  note  therefor  was  induced  by  the  misrepresentations  of  the 
agents  of  the  company  as  to  the  amount  of  stock  then  subscribed 
and  the  time  within  which  the  road  would  be  completed.^  And 
where  a  secret  agi-eement  was  entered  into  between  the  directors  of 
a  railroad  company  and  a  subscriber,  that  he  might  within  a  speci- 
fied time  reduce  the  number  of  shares  subscribed  for,  the  subscrip- 
tion being  made  to  appear  lond  fide  for  the  purpose  of  inducing 
others  to  subscribe,  —  in  an  action  by  the  corporation  for  such  sub- 
scription, it  was  held  that  the  full  amount  might  be  recovered,  as 
the  stipulation  to  reduce  the  amount  was  a  fraud  on  the  other  sub- 
scribers.'^ But  the  general  rule  is  that  subscriptions  obtained  by 
fraud  cannot  be  enforced  against  the  subscribers,  and  that  although 
the  rule  of  evidence  is  that  parol  representations  cannot  be  permitted 
to  vary  the  terms  of  a  written  agreement,  still  this  rule  wUl  not 
exclude  parol  evidence  to  show  such  fraud  as  would  be  allowed  to 


1  Goodrich  V.  Eeynolds,  31  111.  490 ; 
Johnson  v.  Crawfordsville,  &c.  R.  R.  Co.,  11 
Ind.  280  ;  Andrews  v.  Ohio,  &o.  R.  E.  Co., 
14  id.  169  ;  Hardy  v.  Merriweather,  id. 
203  ;  Thornburgh  v.  Newcastle,  &c.  R.  R. 
Co.,  id.  499  ;  Dynes  v.  Shaffer,  19  id.  165. 
But  see  "Wert  v.  Crawfordsville,  &c.  R.  R. 
Co.,  id.  242  ;  Litchfield  Bank  v.  Church, 
29  Conn.  137  ;  Southern  Plank  Road  Co. 
V.  Hixon,  5  Ind.  166. 

«  White  Mt.  R.  R.  Co.  v.  Eastman,  34 
N.  H.  124.  See  also  Downie  v.  White,  12 
Wis.  176  ;  Crawford  v.  Pittsburgh,  &c.  R. 
R.  Co.,  32  Penn.  St.  J41 ;  Robinson  v.  Same, 
id.  334.  When  a  charter  has  been  obtained 
by  means  of  fictitious  subscriptions  for 
part  of  the  stock,  and  a  fraud  has  been 
committed  on  a  bond  fide  subscriber  by 
which  he  has  sustained  or  might  sustain 
injury,  no  action  can  be  maintained 
against  him  by  the  corporation  for  the 
amount  of  his  subscription,  unless  such 
subscriber  has  accepted  the  charter  and  by 
his  own  acts  has  assisted  in  putting  it  in 
operation ;  in  that  case  he  cannot  avail 
himself  of  the  fact  that  part  of  the  stock 
was  fictitious.  And  if  a  stock  company 
lets  off  a  part  of  its  subscribers  and  re- 
turns them  their  money,  other  subscribers, 
not  consenting  thereto,  are  discharged 
from  all  liability  growing  out  of  their 
original  subscription.  If  a  person  is  in- 
duced to  subscribe  for  stock  by  means  of 


representations  which  are  not  fulfilled,  it 
has  been  held  that  he  is  not  bound  to  take 
the  stock.  See,  relating  to  the  effect  of 
fictitious  stock,  Center  T.  Co.  v.  MeCon- 
ahy,  16  S.  &  R.  (Penn.)  140  ;  Thorpe  D. 
Hughes,  3  My.  &  Cr.  742 ;  Crump  v.  V. 
S.  Mining  Co.,  7  Gratt.  (Va.)  352; 
Southern  P.  R.  R.  Co.  v.  Hixon,  5  Ind.  166. 
But  when  a  subscriber  discovers  such 
frauds  he  must  renounce  all  benefits  de- 
rived from  his  subscription,  or  he  will  be 
responsible.  Deposit  Asso.  Co.  v.  Ays- 
cough,  6  E.  &  B.  761.  See  also  County 
of  Crawford  v.  Pittsburgh  R.  R.  Co.,  32 
Penn.  St.  141  ;  Pittsburgh,  &c.  R.  E.  Co. 
V.  Graham,  36  id.  77  ;  Same  v.  Stewart,  41 
id.  44  ;  Connecticut  R.  R.  Co.  v.  Baxter,  32 
Vt.  805  ;  Central  R.  R.  Co.  v.  Kiseh,  L.  E. 
2  H.  L.  99  ;  Smith's  Case,  L.  R.  2  Ch. 
604  ;  Heyman  v.  European  Ey.  Co.,  L.  E. 
4  Eq.  154.  If  the  prospectus  contains  a 
material  misrepresentation  or  misstate- 
ment of  facts,  the  subscription  induced 
thereby  may  be  rescinded.  Smith  v. 
Eeese  Eiv.  Co.,  L.  E.  2  Eq.  264 ;  Eoss 
V.  Estates  Investment  Co.,  L.  E.  3  Eq. 
122  ;  L.  E.  3  Ch.  682  ;  Waterhouse  v. 
Jamieson,  L.  E.  2  H.  L.  Sc.  29.  But 
the  misrepresentation  must  be  in  reference 
to  a  material  matter.  Lenton  v.  McNeil, 
L.  E.  Eq.  352 ;  Hallows  v.  Femie,  L.  R. 
8  Ch.  467  ;  Jackson  v.  Turquand,  L.  B. 
4H.  L.  305. 
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vitiate  any  other  contract.^  In  order  to  relieve  himself  from  liability 
upon  his  subscription,  not  only  must  actual  fraud  be  shown,  but  it 
must  also  appear  that  the  siibscriber  acted  upon  the  false  statements 
of  the  agents  of  the  corporation  in  respect  to  matters  of  fact  material 
to  the  value  of  the  enterprise,  and  not  upon  the  mere  speculation  of 
the  directors,  or  upon  his  own  exaggerated  ideas  of  the  prospective 
success  and  value  of  the  business.^ 


I  See  Blodgett  v.  Morrill,  20  Vt.  509  ; 
Conn. ,  &o.  E.  R.  Co.  ■».  Bailey,  24  id.  465  ; 
Conn.,  &c.  R.  R.  Co.  v.  Baxter,  32  id.  805  ; 
Burrows  v.  Smith,  10  N.  Y.  550  ;  New 
York  Exchange  Co.  b.  DeWolf,  31  id.  273  ; 
8.  c.  5  Bosw.  593 ;  Coil  v.  Pittshurgh 
Female  Coll.,  40  Penn.  St.  439  ;  Kennebec 
E.  R.  Co.  i>.  Waters,  34  Me.  369  ;  Piscata- 
qua  Ferry  Co.  v.  Jones,  39  N.  H.  491 ; 
Martin  v.  Pensacola  Coal  Co.,  8  Fla.  370  ; 
Eives  V.  Plank  Road  Co.,  30  Ala.  92 ;  Smith 
V.  Plank  Road  Co. ,  id.  650 ;  Hester  d.  Mem- 
phis R.  E.  Co. ,  32  Miss.  878  ;  Walker  v. 
Mobile  E.  R.  Co.,  34  id.  245  ;  Ellison  v. 
same,  36  id.  572  ;  Henderson  v.  R.  R.  Co., 
17  Tex.  560  ;  La  Grange  R.  E.  Co.  v.  Mays, 
29  Mo.  64.  The  general  rule  of  evidence  is 
that  parol  statements  and  representations, 
or  agreements  made  at  the  time  of  the 
execution  of  a  written  contract,  and  incon- 
sistent with  the  written  terms  of  the  same, 
are  inadmissible  and  void,  unless  fraud  is 
shown.  Thornburgh  v.  Newcastle  R.  E. 
Co.,  14  Ind.  499;  Johnson  v.  Crawfordsville 
E.  R.  Co.,  11  id.  280  ;  Hardy  v.  Merri- 
wether,  14  id.  203  ;  Kennebec  E.  R.  Co. 
V.  Waters,  34  Me.  369  ;  Wight  v.  Shelby 
R.  R.  Co.,  16  B.  Mon.  (Ky.)  4  ;  New  York 
Exch.  Co.  V.  De  Wolf,  6  Bosw.  (N.  Y.) 
593  ;  Mississippi  E.  E.  Co.  v.  Cross,  29 
Ark.  443 ;  Smith  v.  Plank  Eoad  Co.,  30 
Ala.  650.  Oral  evidence  is  inadmissible 
to  vary  the  terms  of  a  subscription  to  the 
stock  of  a  corporation,  unless  it  tends  to 
show  fraud  or  mistake.  But  where  the 
subscriber  is  really  misled,  and  induced 
to  subscribe  for  stock  upon  the  representa- 
tion of  a  state  of  facts,  in  regard  to  essen- 
tial matters,  made  by  those  who  take  up 
the  subscription,  and  in  good  faith  and 
upon  proper  inquiry  and  the  exercise  of 
reasonable  discretion  believed  by  the  sub- 
scriber, and  which  constitutes  the  prevail- 
ing  motive   and    consideration   for   the 


subscription,  and  which  proves  false,  —  it 
would  seem  that  the  contract  of  subscrip- 
tion should  be  held  void,  both  in  law  and 
equity.  Wight  v.  Shelby  E.  E.  Co.,  16  B. 
Mon.  (Ky.)  5  ;  Blodgett  v.  Morrill,  20  Vt. 
509  ;  Kennebec  &  Port  E.  E.  Co.  •».  Watera, 
34  Me.  369 ;  Henderson  v.  Eailway  Co., 
17  Tex.  560.  But  if  the  location  of  a 
railroad  is  different  from  that  provided  in 
the  charter,  it  has  been  held  that  the  sub- 
scriber may  lose  his  right  to  object  thereto 
and  to  paying  his  subscription  on  that 
ground,  unless  he  resorts  to  mcmdamus  or 
injunction  at  the  earliest  convenient  time. 
Booker,  ex  parte,  18  Ark.  338  ;  Brownlee 
V.  Ohio,  Ind.  &  111.  E.  E.  Co.,  18  Ind. 
68. 

^  Jennings  v.  Broughton,  22  L.  J. 
(n.  s.)  Ch.  585.  A  false  statement  by  an 
agent  of  the  company  soliciting  stock  sub- 
scriptions, that  the  company  already  had 
enough  subscriptions  to  finish  the  road  in 
a  specified  time,  and  sought  others  from 
persons  living  on  the  line  of  the  road  only 
as  evidence  of  friendliness,  was  held  to 
bear  merely  on  matters  of  expectation  and 
opinion,  and  not  to  suffice  to  void  the  sub- 
scription. Bish  V.  Bradford,  17  Ind.  490  ; 
Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18  id. 
68  ;  Parker  v.  Thomas,  19  id.  213  ;  Haidy 
V.  Merriwether,  14  id.  203.  The  defend- 
ant, sued  on  his  subscription  for  stock  in 
a  turnpike  company,  answered  that  he  was 
illiterate  and  could  not  read,  and  did  not 
hear  the  articles  of  association  read  ;  but  a 
party  to  them,  interested  in  obtaining  sub- 
scriptions, induced  him  to  subscribe  by 
his  false  representation  that  the  articles 
did  not  require  a  payment  of  subscription 
until  $20,000  had  been  subscribed.  It 
was  held  that  these  averments  set  up  a 
sufficient  ground  of  defence.  Wert  v. 
Crawfordsville,  &c.  Co.,  19  Ind.  242.  But 
parol  declarations  made  by  officers  of  a 


SBC.  46.] 


FEAUD  AS  A  DEFENCE. 


119 


The  rule  that  parol  evidence  cannot  be  admitted  to  alter  or  deny 
the  terms  of  a  written  contract  has  no  application  where  it  is  merely- 
sought  to  establish  substantial  fraud  inducing  the  party  to  enter  into 
the  contract.  ^  But  in  no  case  can  a  party  be  permitted  to  prove 
that  certain  fraudulent  representations  or  agreements  were  made 
which  are  inconsistent  'with  the  terms  of  the  subscription  ;  ^    nor  the 


company  on  puUic  occasions,  if  admis- 
sible at  all  to  invalidate  a  subscription  for 
stock,  cannot  avail  a  subscriber  who  does 
not  show  that  such  declarations  amounted 
tofravdonthepartof  the  company , inducing 
error  on  his  ovm,  part  when  he  subscribed. 
Vicksburgh  E.  R.  Co.  v,  McKean,  12  La. 
An.  638.  Representations  as  to  the  value 
of  the  land  given  to  the  company  by  the 
United  States,  and  as  to  the  probable  cost 
and  profit  of  the  road,  and  the  means  of 
the  company,  are  but  the  opinions  of  the 
agent,  which  the  subscriber  has  no  right 
to  rely  on,  —  the  falsity  of  which  is  no 
ground  for  avoiding  the  contract.  Walker 
V.  Mobile,  &c.  E.  R.  Co.,  34  Miss.  245. 
And  in  the  same  case  it  was  held  that  a 
colorable  subscription  by  a.  person  of  in- 
fluence, shown  to  the  defendant  to  induce 
him  to  subscribe,  does  not  avoid  his  sub- 
scription, unless,  relying  on  it,  he  was 
thereby  indticed  to  subscribe.  Fraudulent 
representations  by  an  officer  of  a  corpora- 
tion at  a  public  meeting,  in  presence  of  a 
majority  of  the  directors,  not  in  pursuance 
of  any  authority  from  their  board,  will  not 
discharge  a  subscriber  to  stock.  Buffalo, 
&c.  E.  R.  Co.  V.  Dudley,  14  N.  Y.  336. 
While  a  fraudulent  representation  by  an 
agent  to  obtain  subscriptions  to  the  stock 
of  a  company  avoids  the  subscription, 
an  unperformed  promise  to  obtain  for  the 
subscriber  stock  in  another  company,  or  an 
honest  mistake  as  to  the  probable  expense 
of  the  improvement,  will  not.  Crossman 
V.  Penrose  Ferry  Bridge  Co.,  26  Penn. 
St.  69.  When  an  agent  of  a  corporation, 
for  the  purpose  of  selling  its  stock,  made 
certain  representations  of  the  company 
and  its  prospects,  which  subscribers  said 
were  false  and  fraudulent,  and  were  be- 
yond what  was  stated  in  the  prospectus 
and  reports  of  the  company,  it  was  held, 
in  an  action  by  the  company  against  a 
subscriber  to  recover  his  subscription,  that 
evidence  of  the  fraudulent  and  false  rep- 


resentations of  the  agent  were  admissible 
on  the  part  of  the  defendant,  and  that  it 
was  a  question  of  fact  for  the  jury  whether 
or  not  the  subscriber,  from  all  the  circum- 
stances in  the  case,  was  deceived  by  the 
agent ;  and  where  a  corporation  issued  a 
prospectus  and  reports  of  its  condition  for 
the  purpose  of  selling  its  stock,  it  was 
held  that  if  there  were  any  false  state- 
ments contained  in  such  proposals,  as  to 
material  facts,  which  misled  purchasers  to 
their  injury,  and  in  which  the  purchasers 
trusted  to  the  agents  of  the  corporation,  the 
contract  of  sale  was  void,  whether  the  cor. 
poration  did  this  knowingly  or  not.  The 
same  rule  was  applied  to  the  concealment 
of  material  facts.  Crump  v.  U.  S.  Mining 
Co.,  7  Gratt.  (Va.)  352.  A  corporation  is 
liable  for  false  and  fraudulent  material  rep- 
resentations made  by  its  agents  who  are 
engaged  in  soliciting  stock  subscription, 
that  the  company  is  in  good  condition 
and  repute,  earning  on  the  completed  por- 
tion of  its  road  four  and  one-half  per  cent 
on  the  entire  cost  of  the  road,  etc., 
when  it  was  a  fact  known  to  these  agents 
that  the  road  was  on  the  verge  of  bank- 
ruptcy, without  credit,  and  its  stock  and 
bonds  of  little  value,  were  held  sufficient 
ground  for  the  rescission  of  subscriptions 
made  on  the  strength  of  such  representa- 
tions. Waldo  V.  Chicago,  &o.  K.  E.  Co., 
14  Wis.  575. 

1  New  Orleans,  &c.  E.  E.  Co.  v.  Wil- 
liams, 16  La.  An.  315  ;  Crump  v.  United 
States  Mining  Co.,  7  Gratt.  (Va.)  352; 
Henderson  v.  E.  E.  Co.,  17  Tex.  660  ; 
Rives  v.  Plank  Eoad  Co.,  30  Ala.  92  ;  Wert 
V.  Crawfordville,  &c.  Co.,  19  Ind.  242. 

2  Blodgett  V  Morrill,  20  Vt.  509 ; 
Conn.  &  P.  E.  E.  Co.  v.  Bailey,  24  id. 
465  ;  Johnson  v.  Crawfordville  E.  E.  Co., 
11  Ind.  280  ;  Piscataqua  Feny  Co.  v. 
Jones,  39 17.  H.  491 ;  Smith  v.  Flank  Eoad 
Co.,  30  Ala.  650. 
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effect  of  the  agreement,  or  what  it  contains  ;  ^  as  a  party  is  bound 
to  know  the  contents  of  an  instrument  which  he  signs,  and  its 
eifect,  and  has  no  right  to  rely  upon  the  representations  or  judgment 
of  the  other  party  in  that  regard  ;  and  if  parol  evidence  were  ad- 
missible to  override  an  agreement  upon  this  ground,  greater  mis- 
chiefs would  result  than  could  possibly  ensue  from  holding  a  psirty 
up  to  strict  liability  where  he  has  been  misled  as  to  the  effect  of 
his  contract  by  relying  upon  the  statement  or  judgment  of  the  other 
party. 

In  order  to  relieve  a  party  from  liability  on  the  ground  of  fraud, 
misrepresentations  as  to  facts  which  are  not  mere  matters  of  judg- 
ment or  opinion  must  be  shown ;  and  it  is  not  competent  to  show 
that  the  ofiScers  of  the  company  or  the  persons  procuring  the  sub- 
scriptions represented  that  the  company  would  do  certain  things 
which  it  has  not  done  and  did  not  intend  to  do,^  or  made  false 
representations  as  to  the  future  prospects  and  value  of  the  enter- 
prise,' or  the  probable  expenses  of  the  company.*  "Not  can  a  sub- 
scriber for  stock  be  relieved  from  the  payment  on  the  ground  of 
a  fraud  to  which  he  was  a  party,^  nor  if  he  has  been  guilty  of  laches 
in  asserting  the  fraud.^ 

The  defence  of  fraud  will  not  be  allowed  in  equity,  when  the  sub- 
scriber's relief  on  that  ground  would  operate  injuriously  to  other  in- 
nocent subscribers,  who  are  presumed  to  have  subscribed  in  reliance 
upon  other  subscriptions,  or  where  it  would  injuriously  affect  the 
creditors  of  the  corporation ;  because,  in  such  cases,  to  release  the 
subscribers  would  be  inequitable  and  unjust  as  to  such  innocent  sub- 
scribers and  creditors.'^ 

Sec.  47.  Assignment,  Effect  of. — The  fact  that  a  subscriber  has 
assigned  and  transferred  his  interest  in  the  shares  of  a  corporatiou, 
does  not  release  him  from  liability  for  calls,  unless  the  corporation 
has  assented  thereto,  and  the  transfer  has  heen  made  upon  the  books  of 

1  Thomburgh  v.  Newcastle,  &e.  R.  R.  Mis.s.  245  ;  Ogilvie  v.  Enoz  Ins.  Co.,  22 

Co.,  14  Ind.  499.  How.  (U.  S.)  880. 

^  Martin  v.  Pensacola,  &o.,  R.  E.  Co.,         ^  Qraff  v.  Pittsburgh,  &c.  R.  R.  Co., 

8  Fla.,  370  ;  Vioksburgh,  &c.  R.  R.  Co.  v.  81  Penn.  St.  489  ;  Southern  Plank  Road 

MoKean,    12  La.    An.   638  ;    Carlisle  «.  Co.  v.  Hixon,  5  Ind.  165  ;  Litchfield  Bank 

Evansville,  &o.  R.  R.  Co.,  13  Itid.  477  ;  v.  Church,  29  Conn.  187. 


pi,  &c.  R.  R.  Co.  V.  Cross,   20         «  Dynes  v.  Shaffer,  19  Ind.  165. 
Ark.  443.  1  Schaeffer  v.  Home  Ins.  Co.,  46  Mo. 

»  Vawter  v.  Ohio,  &c.  R.  R.  Co.,  14  248  ;  Chubb  d.  Upton,  9511.  S.  665  ;  Graff 

ltd.  174  ;  Salem  Mill  Dam  Corporation  v.  v.  Pittsburgh,  &c.  R.  R.  Co.,  81  Penn.  St. 

Ropes,  9  Pick.  (Mass.)  187.  489 ;  Miller  v.  Hanover  Junction  R.  R. 

*  "Walker  v.  Mobile,  &c.  R.  R.  Co.,  84  Co.,  87  Penn.  St.  96. 


SEC.  47.] 


ASSIGNMENT,   EFFECT  OF. 


121 


the  company ;  ^  and  a  transfer  regularly  made  does  not  relieve  him 
from  liability  for  a  call  made  lefore  the  transfer.^  If  a  regular 
transfer  has  been  made  upon  the  books,  liability  for  calls  afterwards 
made  attaches  to  the  transfereCj  although  a  new  certificate  has  not 
been  issued  to  him.^  As  soon  as  the  transfer  has  been  effectuated 
by  an  entry  upon  the  books  of  the  company,  as  required  by  the 
statute  or  the  by-laws  of  the  corporation,  the  transferee  becomes  a 

1  Everhart  v.  "West  Chester,  &o.  R.  R. 
Co.,  28  Penn.  St.  339  ;  Meramao  Mining 
Co.  V.  Levy,  54  Penn.  St.  227  ;  Graff  v. 
Pittsburgh,  &c.  R.  R.  Co.,  31  id.  489  ; 
Chouteau  Spring  Co.  v.  Harris,  20  Mo.  382; 
Marlborough  Mfg.  Co.  v.  Smith,  2  Conn. 
579  ;  Tui-nbull  v.  Payson,  16  Bankr.  Reg. 
(U.  S.)  440:  Corden  v.  Universal  Gas 
Co.,  16  M.  &  "W.  804;  Sayles  v.  Blane, 
14  Jur.  87  ;  Aylesbury  Railway  Co.  v. 
Mount,  2  Dowl.  143  ;  Ryder  v.  Alton,  &c. 
R.  R.  Co.,  13  111.  516.  It  is  simply  nec- 
essary, in  order  to  fix  the  liability  of  an  as- 
signee of  stock,  that  he  has  become  a  stock- 
holder. Merrimac  Mining  Co.  v.  Bagley,14 
Mich.  501.  There  is  no  rule  or  principle 
of  law  which  can  establish  any  difference 
among  stockholders  in  the  duties  which 
are  implied  from  that  relation.  The  very- 
essence  of  a  corporation  consists  in  its  cor- 
porate succession,  which  is  kept  up  by  the 
substitution  of  one  owner  for  another  in 
the  proprietorship  of  shares.  If  the  ori- 
ginal stockholders  stand  under  different 
relations  to  the  company  from  their  as- 
signs, the  corporation  itself  loses  some  of 
ita  attributes  by  the  substitution,  or  else 
becomes  introduced  into  more  complicated 
relations.  Every  liability,  therefore, 
which  attaches  to  a  stockholder  as  such, 
is  inseparable  from  the  ownership  of  the 
stock.  Merrimac  Mining  Co.  ■».  Bag- 
ley,  amte.  Where  the  owner  of  shares 
transferred  them  upon  the  books  of  the 
company,  after  calls  were  made,  hut  before 
they  fell  due,  it  was  held  that  the  trans- 
feree was  liable  for  such  calls,  although  he 
had  never  received  certificates,  or  given 
notice  to  the  transferrer  of  the  acceptance 
of  the  transfer.  And  it  was  held  to  make 
no  difference,  that  the  transfer  was  from 
an  original  subscriber,  without  considera- 
tion, and  that  the  holder  is  nevertheless 
liable  for  unpaid  calls.  West  Philadel- 
phia Canal  Co.  v.  Innes,  3  Whart.  (Penn.) 


198  ;  Hartford  &  New  Haven  R.  R.  Co.  v. 
Boorman,  12  Conn.  530  ;  Aylesbury  R.  R. 
V.  Mount,  2  Dowl.  N.  8.  143.  An  as- 
signee of  shares  which  are  subject  to  the 
payment  of  future  calls,  is  not  personally 
liable  for  such  unpaid  instalments,  in  the 
absence  of  any  provision  in  the  act  of  in- 
corporation to  this  effect.  Palmer  v. 
Ridge  Mining  Co.,  34  Penn.  St.  288.  But 
a  person  for  whose  benefit  shares  of  stock 
are  made  over,  as  security,  without  their 
being  transferred  into  his  name  on  the 
hooks  of  the  campwny,  is  not  liable  to  an 
action  for  arrears  of  calls  upon  such  shares. 
Newry,  &c.  Railway  Co.  v.  Moss,  14  Beav. 
64.  And  the  defendant  in  an  action  for 
calls  may,  under  a  traverse  of  his  being  a 
shareholder,  prove  that  he  was  not  such 
either  de  Jure  or  de  facto.  Shropshire 
Union  Railways  &  Canal  Company  v. 
Andereon,  6  Dowl.  &  L.  482. 

^  West  Philadelphia  Canal  Co.  v.  Innes, 
3  Whart.  (Penn.)  198;  Mann  v.  Pentz, 
2  Sandf.  Ch.  (N.  Y.)  258  ;  Hartford,  &G. 
R.  R.  Co.  V.  Boorman,  12  Conn.  530  ; 
Aylesbury  Railway  Co.  v.  Mount.  2  Dowl. 
N.  s.  143 ;  Seymour  v.  Sturgis,  26  N.  Y. 
134  ;  Huddersfield  Canal  Co.  v.  Buckley, 
7  T.  R.  36  ;  Heritage's  Case,  L.  R.  9  Eq. 
5  ;  Curtis's  Case,  L.  R.  6  Eq.  455  ;  Web- 
ster V.  Upton,  91  U.  S.  328  ;  Wheelock  v. 
Kost,  77  111.  296  ;  Allen  v.  Montgomery 
R.  R.  Co.,  11  Ala.  437  ;  Hall  v.  United 
States  Ins.  Co.,  5  Gill  (Md.),  484; 
Brigam  v.  Mead,  10  Allen  (Mass.),  245  ; 
Adderley  ».  Storms,  6  Hill  (N.  Y.),  624. 
In  re  Empire  City  Bank,  18  N.  Y.  190  ; 
Isham  V.  Buckingham,  49  N.  Y.  216  ; 
Gaff  V.  Flesher,  33  Ohio  St.  107  ;  Ever- 
hart  V.  Philadelphia,  &c.  R.  R.  Co.,  28 
Penn.  St.  339  ;  Ryder  v.  Alton,  &c.  R.  R. 
Co.,  13  111.  516  ;  Graff  v.  Pittsburgh,  &c. 
R.  R.  Co.,  31  Penn.  St.  489. 

*  Chouteau  Spring  Co.  v.  Harris,  ante. 
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stockholder,  and  subject  to  all  the  burdens  and  benefits  imposed  by 
the  position.^  But  iu  order  that  a  stockholder  may  be  released  from 
liability,  the  purchaser  of  the  stock  must  be  some  one  who  succeeds 
to  a  liability  distinct  from  and  in  addition  to  that  of  the  corporation ; 
and  an  assignment  to  the  corporation  does  not  have  that  effect.'' 
So  too  it  must  be  bond  fide,  and  not  made  for  the  mere  purpose  of 
evading  liability,  or  of  defeating  creditors.^  The  unpaid  subscrip- 
tions are  treated  as  a  trust  fund  for  the  payment  of  the  debts  of  the 
corporation,  and  if  the  directors  release  subscriptions  or  make  any 
arrangements  with  the  subscribers  which  are  in  fraud  of  the  rights 
of  the  creditors,  the  latter  may  reach  them  in  equity ;  and  doubtless 
if  a  responsible  subscriber  were  permitted  to  assign  his  interest  to  a 
person  whom  he  and  the  directors  knew  to  be  irresponsible,  the  lia- 
bility of  the  subscriber  in  favor  of  the  creditors  of  the  corporation 
would  be  enforced*  A  bond  fide  assignee  of  stock  which  is  issued 
as  fully  paid  up,  cannot  be  made  liable  to  creditors  of  the  corpora- 
tion for  unpaid  instalments  thereon,  if  it  turns  out  that  the  stock 
is  not  in  fact  fully  paid  up.^    The  remedy  of  a  creditor  or  of  any 


*  Merrimao  Mining  Co.  v.  Bagley,  14 
Mich.  601  ;  Mann  v.  Currie,  2  Barb. 
(N.  Y.)  294 ;  Hall  v.  United  States  Ins. 
Co.,  5  Gill  (Md.),  484.  Until  a  transfer 
is  duly  entered,  the  person  in  whose  name 
the  stock  stands  upon  the  hooks  is  pre- 
sumed to  be  the  owner  thereof.  Midland 
Great  Western  Eailway  v.  Gordon,  16 
Wald.  804. 

'  In  re  Reciprocity  Bank,  22  N.  Y.  18  ; 
Alford  V.  Miller,  32  Conn.  543  ;  Currier  v. 
Lebanon  Slate  Co.,  56  N.  H.  262. 

°  Bawdon  v.  Santas,  1  Hughes  (U.  S. 
C.  C),  168;  Veiller  v.  Brown,  18  Hun 
(N.  Y.),  571;  Nathan  v.  Whitlock,  9 
Paige  Ch.(N.Y.)  152. 

*  Nathan  v.  Whitlock,  ante  ;  Sawyer 
V.  Hoag,  17  Wall.  (U.  S.)  610;  Osgood  v. 
King,  42  Iowa,  478;  Mann  v.  Pentz,  2 
Sandf.  Ch.  (N.  Y.)  466;  Curran  v.  Ar- 
kansas, 15  How.  (U.  S.)  304;  Dalton,  &c. 
E.  E.  Co.  V.  MoDaniel,  56  Ga.  191;  Ogil- 
vie  V.  Knox  Ins.  Co.,  22  How.  (U.  S.) 
380;  Melvin  v.  Lamar  Ins.  Co.,  80  111. 
446;  Bassett  v.  St.  Albans  Hotel  Co.,  47 
Vt.  313;  McMasters  v.  Davidson,  29  Hun 
(N.  Y.),  542;  Germantown,  &c.  E.  E.  Co. 
V.  Pitler,  60  Penn.  St.  124;  Hastings  v. 
Drew,  76  N.  Y.  9;  Eobertson  v.  Sibley, 


10  Minn.  323;  Bartlett  v.  Drew,  57  N.  Y. 
587;  Bacon  v.  Eobertson,  18  How.  (U.  S.) 
480;  Hardy  v.  Merriwether,  14  Ind.  203  ; 
Marsh  v.  Bun'oughs,  1  Woods  (U.  S. 
C.  C),  463;  In  re  Wincham,  &c.  Co., 
L.  E.  9  Ch.  Dir.  329;  Westchester,  &o. 
E.  E.  Co.  V.  Thomas,  2  Phil.  (Penn.)  344; 
Hatch  V.  Dana,  101  U.  S.  205.  But  the 
creditors  of  a  corporation  organized  under 
the  general  law  cannot,  at  law,  enforce 
the  liability  of  a  stockholder  upon  an  un- 
paid subscription.  Patterson  v.  Lynde, 
106  U.  S.  519.  But  they  can  do  so  in 
equity.  Crawford  v.  Eohner,  59  Md.  599. 
'  Brant  ■».  Ehlen,  59  Md.  1.  Where 
stock  has  been  in  good  faith  settled  for  by 
a  stockholder,  under  a  bond  fide  arrange- 
ment with  the  corporation,  it  is  not  in  all 
cases,  and  as  a  matter  of  right,  in  the 
power  of  a  creditor  to  disturb  this  ar- 
rangement upon  the  ground  that  in  the 
light  of  subsequent  developments  it  proved 
a  disadvantageous  one ;  and  especially  is 
this  the  case  where  the  creditor  knew  of 
the  arrangement  at  the  time,  and  acqui- 
esced in  it.  Coit  v.  North  Carolina  Gold 
Amalgamating  Co.,  14  Fed.  Eep.  (U.  S. 
C.  C.)  12.  But  no  agreement  which 
amounts  only  to  a  nominal  payment  for 


SBC.  48.]  ASSESSMENTS,  HOW  MUST  BE  MADE.  123 

representative  of  a  creditor,  is  by  a  bill  in  equity  against  the  sub- 
scribers, either  one  or  more ;  ^  and  it  is  no  defence  that  by  statute 
such  subscriptions  are  only  payable  in  such  instalments  as  the 
trustees  may  deem  proper.^ 

Sec.  48.  Assessments,  Ho'w  must  be  made  —  Notice  of,  &c.  —  A 
corporation  does  not,  at  common  law,  possess  the  power  to  make  an 
assessment  upon  the  stockholders,  and  compel  its  payment  by  action ; 
but  such  power,  if  it  exists  at  all,  is  conferred  by  the  charter  or  by 
general  or  special  statute,^  or  arises  from  the  contract  itself.  An 
assessment  can  be  made  only  in  the  manner  provided  by  the  -statute,* 
and  for  the  purposes  therein  named.  Indeed  all  the  conditions  which 
the  statute  imposes  must  first  be  complied  with,  and  the  corporation 
must  be  in  a  position  to  enforce  the  call  by  action ;  that  is,  it  must  be 
organized.  Thus,  where  the  number  of  shares  is  fixed  by  the  charter, 
a  valid  assessment  for  general  purposes  cannot  be  made  against  a  sub- 
scriber until  the  whole  number  of  shares  are  taken,  unless  the  statute 
otherwise  provides  or  the  shareholders  have  in  some  manner  waived 
the  provisions  of  the  statute  in  this  respect,®  although  the  subscription 
is  in  fact  completed  before  action  is  brought  to  recover  the  assessment.^ 
If  the  charter  requires  that  notice  shall  be  given  in  certain  news- 

the  stock,  whether  in  money  or  property,  '  Atlantic  De  Laine  Co.  v.  Mason,  5 
will  he  regarded  as  a  valid  payment  against  E.  I.  463  ;  Franklin  Glass  Co.  v.  Alex- 
creditors.  Crawford  v.  Rohner,  59  Md.  ander,  2  N.  H.  380. 
599.  See  also  Kehlor  v.  Laderaann,  11  *  Ex  parte  Winsor,  3  Story  (IT.  S. 
Mo.  App.  650,  where  it  was  held  that  C.  C),  411 ;  Lewey's  Island  R.  R.  Co.  v. 
where  stock  issued  for  a  sum  less  than  its  Bolton,  48  Me.  451  ;  Portland  R.  R.  Co. 
par  value,  the  holder  will  be  liable  to  a  v.  Kendall,  31  Me.  476. 
creditor  for  the  difference.  See  also  s.  p.  ^  Central  B.  R.  Co.  v.  Johnson,  31 
Skrainka  v.  Allen,  76  Mo.  384.  N.  H.  390  ;  Hughes  v.  Antietam  Mfg. 

1  Hatch  V.  Dana,  amte ;  Ward  v.  Gris-  Co.,  34  Md.  316  ;  Peoria,  &c.  Co.  v. 
woldville  Mfg.  Co.,  16  Conn.  593.  In  Preston,  35  Iowa,  115.  That  a  stock- 
these  cases  an  accounting  as  to  other  in-  holder  who  has  participated  or  acquiesced 
debtedness  of  the  corporation  was  held  in  the  action  of  a  corporation  or  of  corpo- 
imnecessary ;  but  in  Chandler  n.  Keith,  rate  officers  in  laying  an  assessment,  by 
42  Iowa,  99,  it  was  held  that  a  call,  or  voting  for  a  by-law  directing  it,  or  making 
something  equivalent  thereto,  under  the  payments  upon  it  with  knowledge  of  the 
direction  of  the  court,  based  on  the  in-  facts,  is  estopped  from  setting  up  want  of 
debtednes.s  of  the  corporation,  should  pre-  authority  in  the  corporation,  seems  to  be 
cede  a  suit  in  favor  of  creditors.  See  also  well  established  (Macon,  &c.  R.  R.  Co. 
Chandler  ».  Siddle,  3  Dill.  (U.  S.  C.  C.)  v.  Vason,  57  Ga.  314  ;  Ossipee  Mfg.  Co.  v. 
477.  Innocent  purchasers  of  stock  in  Canney,  54  N.  H.  295 ;  Willamette  Freight- 
open  market  have  been  held  not  to  be  lia-  ing  Co.  ■».  Stannus,  4  Oregon,  261  ;  Kansas 
ble  for  any  portion  of  the  unpaid  sub-  City  Hotel  v.  Harris,  51  Mo.  464),  although 
soriptions  to  creditors  ;  but  the  remedy  some  of  the  early  cases  seem  to  have  held 
remains  against  the  guilty  parties.  Fore-  otherwise, 
man  v.  Bigelow,  7  Rep.  137  (U.  S.  C.  C).         6  Stratford,  &c.  Railway  Co.  v.  Strat- 

-  Crawford  v.  Rohner,  59  Md.  599.  ton,  2  B.  &  Ad.  518. 
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papers  for  a  certain  number  of  days  before  calls  are  made,^  such 
notice  must  be  given  or  no  valid  assessment  can  be  laid ;  and  per- 
sonal notice  is  not  sufficient.^  But  in  Arkansas  ^  it  is  held  that 
personal  notice  for  the  requisite  time  is  sufficient,  and  that  the  pro- 
vision as  to  publication  is  merely  directory ;  and  in  Massachusetts  a 
similar  doctrine  was  held  as  to  the  requirements  of  a  by-law  relating 
to  notice.*  In  that  case  a  by-law  of  a  railroad  corporation  provided 
that,  in  case  of  a  sale  of  shares  for  non-payment  of  assessments,  "the 
treasurer  should  give  notice  to  the  delinquent  owner,  when  his  resi- 
dence was  known,  of  the  time  and  place  of  sale,  by  letter  seasonably 
put  into  the  mail."  And  it  was  held  that  this  by-law  was  directory 
to  the  treasurer,  and  not  a  condition  precedent ;  and  that  a  written 
notice  of  the  time  and  place  of  sale,  signed  by  the  treasurer,  and 
delivered  to  the  owner  of  the  shares,  or  left  at  his  dwelling-house, 
and  received  by  him  as  soon  as  he  was  entitled  to  receive  it  by  mail, 
was  sufficient.  But  in  this  case  it  may  be  questionable  whether  the 
notice  given  was  not  strictly  in  compliance  with  the  statute.  Thus, 
the  charter  of  a  railroad  corporation  authorized  the  directors  to  make 
such  equal  assessments  from  time  to  time  on  all  the  shares  in  the 
corporation  as  they  might  deem  expedient  and  necessary  in  the  ex- 
ecution and  progress  of  the  work ;  provided  "  that  no  assessments 
shall  be  laid  upon  any  share  in  said  corporation  of  a  greater  amount 
than  $100  in  the  whole  on  such  share ;  and  if  a  greater  amount  of 
money  shall  be  necessary  to  complete  said  road,  it  shall  be  raised 
by  creating  new  shares."  It  was  held  that  the  charter  limited  the 
amount  of  all  the  assessments  to  f  100  on  a  share,  and  that  assess- 
ments beyond  that  sum,  made  by  the  directors  for  the  payment  of 
the  debts  of  the  corporation,  were  illegal.^ 

So  a  clause  in  the  charter  of  a  corporation,  "that  the  shares 
in  said  capital  stock  shall  not  be  liable  to  assessment  after  the 
capital  stock  so  fixed  in  amount  has  been  paid  in,  except  in  equal 
proportions,  and  by  the  consent  of  the  stockholders  owning  at  least 
three-fourths  of  the  shares  of  the  capital  stock  of  the  corporation," 
does  not  authorize  a  further  assessment  of  paid  stock,  except  upon 
the  basis  that  the  capital  stock,  fixed  in  amount  by  the  charter,  has 

>  Maeon,  &o.  R.  R.  Co.  v.  Vason,  57         *  Lexington,  &e.  R.  R.  Co.  v.  Chandler, 

Ga.  314 ;  Mississippi,  &o.  R.  R.  Co.  ■».  13  Met.  (Mass.)  311. 
Gastner,  20  Ark.  455.  6  Great  Falls,  &c.  R.  R.  v.  Copp,  38 

2  Id.  Tonilin  v.  Tonica,  &c.  R.  R.  Co.,  N.  H.  124 ;  Lewey's  Island  R.  R.  Co.  ». 

23  111.  429.  Bolton,  48  Me.  451. 

"  Mississippi,  &c.  R.  R.  Co.  v.  Gastner. 
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been  subscribed  for  and  actually  paid  in ;  ^  and  generally,  as  before 
stated,  it  is  indispensable  to  the  validity  of  a  call,  that  —  unless  the 
charter  otherwise  provides — the  full  number  of  shares  should  be 
subscribed  for ;  ^  and  the  corporation  cannot  by  its  acts,  votes,  or 
declarations,  relieve  itself  from  its  obligation  to  have  the  capital 
required  by  its  charter.  Should  it  vote  to  waive  all  objections 
to  the  deficiency  and  proceed  to  make  assessments,  it  would  be 
illegal  and  void ;  and  assessments  made  before  the  necessary  amount 
is  subscribed  are  not  binding,  and  are  not  made  so  by  waiver  or 
estoppel.  In  case  after  the  subscription,  but  before  the  number  of 
shares  subscribed  equals  that  required,  an  amendment  to  their  charter 
is  procured  by  which  the  required  number  of  shares  is  reduced,  a 
previous  subscriber  is  not  liable  to  pay  an  assessment  on  his  shares, 
at  least  until  the  sum  originally  fixed  is  subscribed.^ 

Where  the  charter  of  a  railroad  corporation  contained  a  provision 
that  the  capital  stock  should  consist  of  not  less  than  a  certain 
number  of  shares,  it  was  held  that  all  assessments  laid  by  the  com- 
pany before  the  required  number  of  shares  l»ad  been  subscribed  were 
invalid,  and  an  action  for  the  amount  of  such  assessments  could  not 
be  maintained.  And  a  subscription-paper  for  shares  in  a  railroad 
corporation  which  provides  that  assessments  may  be  laid  "  when 
three  thousand  shares  shall  have  been  subscribed,"  does  not  authorize 
the  laying  of  an  assessment  until  the  stipulated  amount  has  been 
unconditionally  subscribed,  payable  in  cash.  Thus  this  provision 
does  not  include  a  subscription,  by  a  contractor  for  building  a  rail- 
road, of  a  certain  number  of  shares,  "being  a  portion  of"  a  sum 
which,  by  his  contract,  was  to  be  paid  to  him  in  stock  at  par,  or,  in 
case  of  any  stock  being  issued  by  the  corporation  below  par,  then 
at  the  rate  of  the  lowest  issue. 

The  same  principle  applies  to  a  subscription  to  the  stock  of  a  rail- 
road company  authorized  by  its  charter  to  connect  at  the  State  line 
with  any  railroad  that  may  be  constructed  from  a  place  in  another 
State,  or  to  take  a  lease  of  any  such  contiguous  railroad,  —  made  upon 

1  Atlantic  De  Laine  Co.  -o.  Mason,  5  v.  Wabash  R.  R.  Co.,  18  111.  88;  Contoo- 

E.  I.  463.  cook  VaUey  R.  R.  Co.  v.  Barker,  32  N.  H. 

'^  Atlantic  Cotton  Mills  v.  Abbott,  9  362 ;  Penobscot,  &c.  R.  R.  Co.  v.  Dunn, 

Gush.  (Mass.),  423  ;  Penobscot  R.  R.  Co.  39  Me.  587;  Oldtown,  &c.  R.  R.  Co.  v. 

i>.  Dmnmer,  40  Me.  172  ;  Stoneham  Branch  Veazie,  39  id.  571  ;  White  Mountain  R.  E. 

R.  E.  Co.  V.  Gould,  2  Gray  (Mass.),  277 ;  Co.  v.   Eastman,  34   N.   H.   124  ;  Great 

Lexington,  &c.  R.  R.  Co.  v.  Chandler,  13  Falls,  &c.  R.  E.  Co.  v.  Copp,  38  K.  H.  124. 
Met.  (Mass.)  311  ;  Worcester,  &c.  R.  R.         '  Oldtown,  &c.  E.  R.  Co.  v.  Veazie,  39 

Co.  V.  Hinds,  8  Cush.  (Mass.)  110  ;  Peake  Me.  (4  Heath)  571. 
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condition  that  "  no  assessment  shall  he  laid  until  that  part  of  the 
railroad  between  the  end  of  the  line  in  another  State  and  a  certain 
place  in  this  commonwealth  shall  be  put  under  contract."  ^ 


1  Troy,  &o.  E.  E.  Co.  v.  Newton,  8 
Gray  (Mass.),  596.  A  person  may  by  his 
acts  be  estopped  from  denying  his  liabil- 
ity as  stockholder.  Thus,  when  a  defend- 
ant is  sued  as  a  stockholder  in  a  railroad 
corporation  for  the  sum  remaining  due  on 
an  assessment  upon  his  shares,  after  they 
have  been  sold  for  non-payment  of  the 
assessment,  it  is  competent  and  sufScient, 
for  the  purpose  of  showing  him  to  be  such 
stockholder,  and  liable  for  the  assessment, 
to  give  evidence  that  he  signed  a  subscrip- 
tion-paper for  shares,  before  the  corpora- 
tion was  organized,  that  he  attended  the 
meeting  of  the  stockholders  for  the  organ- 
ization of  the  corporation,  and  that  he 
wrote  and  distributed  votes,  and  himself 
voted  for  directors.  Lexington  &  West 
Cambridge  R.  R.  Co.  v.  Chandler,  13  Met. 
(Mass.)  311.  In  an  action  to  recover  un- 
paid assessments  upon  shares  of  the  stock 
of  a  railroad  company,  an  agreement  be- 
tween the  defendant  and  a  third  person, 
by  which  the  latter  agreed  to  subscribe 
for  stock  in  said  company,  and  the  former 
guaranteed  to  him  dividends,  equal  to  six 
per  cent  per  annum,  on  the  stock  sub- 
scribed for  by  him  in  pursuance  thereof, 
was  held  to  he  admissible  in  evidence  for 
the  purpose  of  showing  that  the  defendant 
procured  others  to  subscribe  to  the  stock 
of  said  company,  and  the  inducements 
which  he  held  out  for  that  purpose.  Dan- 
bury  &  Norwalk  R.  R,  Co.  o.  Wilson,  22 
Conn.  435.  Where  a  commissioner  ap- 
pointed to  receive  subscriptions  sub- 
scribed for  shares  in  his  own  name,  and 
then  united  with  other  commissioners  in 
making  a  return,  which  stated  that  the 
subscriptions  were  in  all  respects  made 
and  taken  in  good  faith  and  agreeably  to 
the  provisions  and  requirements  of  the 
laws  of  the  State,  and  that  he  had  sub- 
scribed for  twenty  shares,  and  on  the 
strength  of  this  return  the  charter  was 
granted,  —  it  waa  held  that,  in  an  action 
for  assessments  upon  the  subscription,  he 
was  estopped  from  showing  that  it  was 
made  upon  a  condition  which  had  not 
been  complied  with.     Bavington  v.  Pitts- 


burgh, &o.  R.  R.  Co.,  84  Penn.  St.  858 ; 
K.  H.  Central  R.  R.  Co.  v.  Johnson,  30 
N.  H.  390.  In  an  action  for  calls,  it  was 
found,  upon  a  special  verdict,  that,  before 
they  were  made,  the  defendant  was  regis- 
tered as  a  shareholder,  and  that  he  knew 
he  was  registered,  and  that  he  adopted 
the  registry,  and  acted  as  a  shareholder ; 
and  it  was  held  that,  upon  such  finding, 
the  defendant  was  presumptively  liable 
for  calls.  West  Cornwall  Railway  Co.  v. 
Mowatt,  15  Q.  B.  621.  So  payment  of 
instalments  on  a  subscription  to  its  stock, 
is  a  sufficient  recognition  of  the  legal  ex- 
istence and  organization  of  a  corporation 
by  the  subscriber  so  paying,  to  enable  it 
to  recover  the  remaining  instalments  from 
him.  Maltby  v.  Northwestern,  &c.  R.  E. 
Co.,  16  Md.  422.  So  where  one  has  paid 
calls  on  shares,  or  attended  meetings  of 
the  company,  as  the  proprietor  of  shares, 
he  is  estopped  to  deny  membership.  Lon- 
don Grand  Junction  Railway  Co.  v.  Gra- 
ham, 1  Q.  B.  271  ;  Cromford  &  Highpeak 
Railway  Co.  v,  Lacey,  3  You.  &  J.  80. 
But  it  has  been  held  that  a  stockholder, 
also  a  director,  is  not  estopped  from  dis- 
puting, as  a  stockholder,  his  liability  for 
a  call,  by  the  fact  that  as  a  director  he 
voted  for  imposing  it ;  nor  by  the  fact 
that  he  has  made  a  part  payment  upon  it. 
Stratford  &  Moreton  Railway  Co.  v,  Strat- 
ton,  2  B.  &  Ad.  519.  Nor  is  a  subscriber 
who  has  paid  an  illegal  assessment  thereby 
estopped  from  setting  up  illegality  as  a 
defence  to  a  suit  for  a  second.  Somerset, 
&c.  E.  E.  Co.  V.  Cushfng,  45  Me.  524. 
A  buyer  of  shares  who  has  made  false  re- 
presentations to  the  company,  to  induce 
them  to  enter  his  name  upon  the  register 
of  shares,  is  estopped  to  deny  the  validity 
of  the  transfer  so  obtained,  in  an  action 
against  him  for  calls.  Sheffield,  &c.  Rail- 
way Co.  V.  Woodcock,  7  M.  &  W.  574; 
London  Grand  Junction  Railway  Co.  v. 
Freeman,  2  Eng.  Railw.  Cas.  468.  So 
where  the  party  represented  himself  to 
the  company  as  the  owner  of  shares,  and 
sent  in  scrip  certificates,  which  had  been 
purchased  by  him,  claiming  to  be  regis- 
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In  another  case,  by  a  contract  of  subscription  for  stock  in  a  rail- 
road company,  it  was  stipulated  that  two  per  cent  should  be  paid  at 
the  time  of  subscription,  and  three  per  cent  in  three  months  from 
that  date,  and  the  remainder  when  called  for  and  required  by  the 
president  and  directors ;  and  the  first  two  instalments  were  not  to  be 
called  for  until  March  1, 1853.  It  was  held  that  the  first  two  instal- 
ments were  payable  on  March  1,  1853,  and  the  latter  was  payable 
thereafter,  at  the  discretion  of  the  company,  according  to  the  terms 
of  the  contract ;  but  that  the  corporation  had  no  right  to  call  for 
the  payment  of  such  instalments  until  it  became  requisite  to  pay 
contractors  for  the  construction  of  the  road  at  the  point  stated.^ 

When  the  charter  does  not  fix  the  number  of  shares,  it  is  pre- 
sumed that  the  legislature  intended  that  the  number  should  be  fixed 
either  by  the  stockholders  or  directors ;  and  it  is  an  indispensable 
requisite  that  the  number  should  be  so  fixed,  before  an  assessment 
can  be  made.^  But  when  the  charter  of  the  company  requires  that 
the  capital  stock  be  not  less  than  500  nor  more  than  10,000  shares, 
of  $100  each,  and  authorizes  the  directors  to  assess  upon  500  shares 
as  soon  as  subscribed,  and  from  time  to  time  to  enlarge  the  capital 
to  the  maximum  amount  named  in  the  charter,  all  the  shares  to  be 
equally  assessed,  —  it  is  not  necessary  for  the  company  to  define  their 
capital,  within  the  prescribed  limits,  before  making  calls.^ 

The  power  to  enforce  calls  exists  only  in  the  company  to  whose 
stock  the  subscription  was  made,  unless  there  has  been  a  sale  of  the 
franchises  of  the  company  to  another,  or  a  consolidation  with  another 
company  in  pursuance  of  full  statutory  authority ;  *  and  in  that  event 

tered  as  a  proprietor  in  respect  thereof,  the  subscription  being  made  prior  to  the 
and  had  received  from  the  company  re-  time  of  organization.  Carlisle  v.  Cahawba 
ceipts  therefor,  with  a  notice  that  they  &  Marion  R.  R.  Co.,  4  Ala.  70. 
would  be  exchanged  for  sealed  certificates  ^  Somerset,  &c.  B..  R.  Co.  u.  Gushing, 
on  demand,  he  was  held  estopped  to  deny  45  Me.  524  ;  Cabot,  &e.  Bridge  v.  Ghapin, 
his  liability  for  calls,  although  his  name  6  Cush.  (Mass.)  50;  Worcester,  &c.  R.  R. 
had  not  been  entered  upon  the  register  of  Co.  v.  Hinds,  8  id.  110  ;  Troy,  &c.  R.  R. 
shareholders,  or  any  memorial  of  transfer  Go.  v.  Newton,  8  Gray  (Mass.),  596. 
entered,  as  required  by  the  act.  Ghelten-  *  White  Mountain  R.  E.  Go.  v.  East- 
ham,  &c.  Railway  Co.  v.  Daniel,  2  Q.  B.  man,  34  N.  H.  124.  See  also  York,  &o, 
281  ;  Cheltenham,  &c.  Railway  Co.  v.  De  R.  R.  Co.  v.  Pratt,  40  Me.  447. 
Medina,  2  Eug.  Railw.  Gas.  735.  *  Thrasher  v.  Pike  County  R.  R.  Go., 
^  Roberts  v.  Mobile,  &o.  R.  R.  Co.,  32  25  111.  393.  A  corporation  authorized  to 
Miss.  373.  Where  the  act  of  incorpora-  hold  real  and  personal  estate,  each  to  a 
tiou  contemplates  some  act  to  be  done,  —  limited  amount,  may  lawfully  make  as- 
e.  g.  organization,  —  before  instalments  of  sessments  on  its  members  to  an  amount 
stock  can  be  required  to  be  paid,  such  act  exceeding  the  personal  estate  it  was  au- 
must  be  done  before  the  corporation  can  thorized  to  hold.  South  Bay  Meadow 
maintain  an  action  for  the  instalments.  Dam  Co.  v.  Gray,  30  Me.  547.    If  the 
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the  question  whether  the  subscription  can  be  recovered  in  the  name 
of  the  transferee  or  not,  is  one  which  must  depend  entirely  upon  the 
provisions  of  the  charter  or  general  law.  Unless  there  is  an  over-sub- 
scription of  stock,  which  has  not  been  equalized,  it  is  not  essential 
that  certificates  of  stock  should  have  been  issued  to  the  subscribers, 
or  that  there  should  have  been  any  formal  acceptance  of  the  sub- 
scription. Indeed,  a  call  for  an  assessment,  made  upon  a  subscriber, 
is  sufficient  to  establish  both  acceptance  and  membership.^  If  the 
corporation  is  unauthorized  or  illegal,  all  its  acts  are  a  nullity,  and 
a  call  cannot  be  enforced  by  it.^  But  it  cannot  be  objected  to 
a  call  that  the  directors  who  made  it  were  illegally  elected;  as. 


charter  provides  that  no  assessment  be- 
yond flOO  per  share  shall  be  laid,  any  fur- 
ther assessment  is  void.  Lewey's  Island 
E.  R.  Go.  V.  Bolton,  48  Me.  451.  And 
when  the  sum  designated  in  a  charter,  to 
be  raised  by  assessment,  has  been  raised, 
the  power  to  assess  is  exhausted.  State 
V.  Morristown  Fire  Association,  23  N.  J.  L, 
195.  A  statute  authority  "  to  make  and 
collect  such  assessments  on  the  shares  "  as 
may  be  deemed  expedient,  in  such  man- 
ner as  should  be  prescribed  in  their  by- 
laws, does  not  confer  on  the  corporation 
the  power  to  create  a  personal  liability  on 
the  stockholder  to  pay  for  his  shares. 
And  a  by-law,  made  under  such  authority, 
and  providing  that  "  if  the  shares  of  any 
delinqijent  stockholder  shall  not  sell  for  a 
sum  sufficient  to  pay  his  assessments, 
with  interest  and  charges  of  sale,  he  shall 
be  held  liable  for  any  such  deficiency," 
will  not  sustain  an  action  at  law  for  the 
deficiency.  Kennebec  &  Portland  R.  E. 
Co.  V.  Kendall,  81  Me.  470.  The  assent 
of  an  individual  stockholder  to  an  assess- 
ment is  not  necessary  to  charge  him. 
Smith  V.  Natchez  Steamboat  Co.,  2  Miss. 
479.  Generally,  a  corporation  formed 
pursuant  to  articles  of  association  of  an 
unincorporated  company,  can  exercise  a 
power  of  assessment  conferred  by  those 
articles  upon  the  incoi-porated  body  to 
whose  property  and  franchises  it  succeeds. 
See  Hull  v.  Wellesley,  6  H.  &  N.  38  ; 
Wallingford  Mfg.  Co.  o.  Fox,  12  Vt. 
304  ;  Goddard  v.  Pratt,  16  Pick.  (Mass. ) 
412.  A  provision  in  a  statute  or  charter, 
authorizing  the  corporation,  at  a  legal 
meeting  called  for  the  purpose,  to  make 


assessments  upon  shares,  vests  the  power 
in  the  corporation,  as  distinguished  from 
the  board  of  directors ;  and  the  corporation 
cannot  delegate  such  power  to  the  direc- 
tors, in  the  absence  of  any  special  autho- 
rity to  do  so.  A  by-law  authorizing  the 
directors  to  take  care  of  the  interests,  and 
manage  the  concerns,  of  the  corporation, 
must,  upon  the  principles  of  fair  reason- 
ing, be  limited  to  the  ordinary  interests, 
and  ordinary  concerns,  of  the  corporation, 
as  general  agents  of  the  corporation,  and 
not  extend  to  the  extraordinary  interests, 
or  extraordinary  concerns,  expressly  con- 
fided to  the  discretion  of  the  coi-poration 
itself,  by  the  very  terms  of  the  charter,  — 
e.  g,,  the  power  to  lay  assessments  on 
shareholders.  &:  parte  Winsor,  3  Story 
(U.  S.  C.  C),  411.  The  power  to  make 
calls  is  generally  lodged  with  the  direc- 
tors, being  deemed  included  in  their  gene- 
ral authority  to  manage  the  concerns  of 
ttie  company.  Ambergate,  &c.  Railway 
Co.  V.  Mitchell,  4  Exch.  540.  And  it  is 
no  sufficient  ground  of  enjoining  the  di- 
rectors from  making  calls,  that  the  pro- 
ceedings of  the  directors  had  been 
improper,  and  such  as  to  amount  to  an 
abandonment  of  the  enterprise ;  as  it  was 
possible  that  there  were  still  legal  obliga- 
tions to  answer.  Logan  v.  Courtown,  5 
Eng.  L.  &  Eq.  171. 

1  Danbury,  &c.  E.  E.  Co.  v.  Wilson, 
22  Conn.  439 ;  Chester  Glass  Co.  v.  Dewey, 
16  Mass.  94  ;  Wight  v.  Shelby  E.  R.  Co., 
16  B.  Mon.  (Ky.)  4 ;  Buffalp,  &c.  K.  R. 
Co.  V.  Dudley,  14  N.  Y.  3361 

*  Gillespie  v.  Fort  Wayne,  &c.  R.  R. 
Co.,  17  Ind.  243. 
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being  in  office  under  color  of  an  election,  they  are  at  least  de  facto 
officers,  and  their  acts  are  obligatory  upon  the  corporation.^  Unless, 
however,  there  is  some  saving  clause  in  the  charter  or  general  law, 
after  a  sale  of  the  franchises  and  property  of  a  corporation  upon 
a  mortgage,  an  action  to  recover  conditional  subscriptions  will  not 
lie.^  Thus  in  the  case  last  cited,  C.  and  others  signed  an  instrument 
as  follows :  "  We,  citizens  of  U.,  pledge  ourselves  to  subscribe  for 
and  take  stock  in  and  for  the  construction  of  the  L.  railroad,  to  the 
amount  set  opposite  our  names  respectively,  on  condition  said  road 
be  located  and  built  through  or  north  of  U."  It  was  lield,  that  the 
L.  company  could  not  maintain  an  action  thereon  against  0. ;  as  it 
was  no  subscription  to  the  company's  capital  stock. 

Sec.  49.  Po-wer  must  be  Exercised  as  Statute  provides.  —  If  the 
power  to  lay  assessments  is  vested  exclusively  in  the  corporation,  it 
cannot  he  delegated  to  the  directors ;  but  if  authority  is  given  to  a 
corporation,  by  an  act  of  the  legislature,  to  raise  a  fund  in  addition 
to  their  capital  stock  by  assessment  on  the  stockholders,  the  corpo- 
ration may.  confer  the  power  on  the  directors  to  lay  assessments  for 
this  purpose ;  but  unless  the  corporation  does  expressly  confer  such 
authority,  the  directors  have  no  power  to  lay  it.^  And  where  the 
articles  of  incorporation  of  a  railway  company  restricted  the  instal- 
ments of  stock  that  .might  be  called  for  in  any  one  year,  by  the 
board  of  directors,  to  twenty-five  per  cent  of  the  whole  amount, 
and  also  provided  for  a  change  in  the  articles  by  the  votes  of  the 
directors,  and  a  change  was  so  made  in  compliance  with  the  general 
statutes  on  that  subject,  by  which  the  directors  were  authorized  to 
assess  five  per  cent  per  month,  —  it  was  held  that  such  change  was 
binding  upon  the  stockholders  who  subscribed  previously  to  such 
alteration.* 

If  the  power  to  make  assessments  is  by  the  charter  vested  in  the 
directors,  the  stockholders  or  corporation  have  no  power  to  make 
them ;  and  vice  versa ;  ^  although,  if  the  statute  does  not  in  terms 
make  the  exercise  of  this  power  by  the  stockholders  indispensable,  it 

1  Johnson  ■».  Crawfordsville,  &o.  E.  E.  5  Iowa,  409 :  South  Bay,  &o.  Co.  v.  Gray, 

Co.,  11  Ind.   280;   Eakright  v.  Logans-  30  Me.  547.     But  see,  when  the  charter  is 

port,  &o.  E.  E.  Co.,  13  id.  404.  amended  after  snhsoription,  hut  hef ore  com- 

^  Lake  Shore,  &c.  E.  E.  Co.  ».  Curtiss,  -pleting  the  organization  reducing  the  nnm- 

80  N.  Y.  219.  her  of  shares  required  to  he  taken  hefore 

'  Marlborough  Mfg.   Co.   v.  Smith,   2  organization,  Oldtown,  &c.  E.  E.  Co.  v. 

Conn.   579  ;    Middletown,    &c.   Turnpike  Veazie,  39  Me.  571. 
Co.  V.  Watson,  1  Eawle  (Penn.),  330.  ^  Haun  v.  Mulberry,  &c.  Gravel  Koad 

*  Burlington,  &c.  E.  E.  Co.  ■».  White,  Co.,  33  Ind.  103. 
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has  been  held  that  they  may,  by  resolution  after  the  organization  of 
the  company,  delegate  the  power  to  the  directors.^  But  in  all  cases, 
the  assessment  must  be  legally  made,  or  it  is  nugatory;  that  is,  it  must 
be  made  by  persons  having  the  power  to  make  it.^  If  made  by  the 
directors,  it  must  be  made  by  a  majority  of  them,^  and  conformity 
with  the  requirements  of  the  statute,  charter,  or  by-laws  should  be 
alleged*  So  too,  the  assessment  must  be  equal  as  to  all,*  and 
made  only  for  a  legal  object,^  and  strictly  as  required  by  law. 

Sec.  50.  ABseBsments  made  by  InstalmentB.  —  In  order  to  re- 
cover subscriptions  to  stock  in  a  railway  company,  which  is  to 
be  called  for  in  proportions,  it  must  appear  that  the  instalments 
were  called  for  periodically ;  and  not  that  the  assessments  therefor 
were  all  made  at  one  time,  without  notice  of  previous  assessments.^ 
But  if  the  directors  have  a  general  power  to  make  calls,  a  call  is 
not  invalid  because  it  is  imposed  for  a  gross  sum  payable  in  several 
instalments.  It  is  not  necessary  that  each  instalment  should  be 
the  subject  of  a  separate  call.*  Where  the  charter  provides  that 
all  assessments  shall  be  determined  by  the  directors,  and  lays  down 
the  rules  by  which  the  amount  to  be  raised,  and  the  manner  in  which 
it  is  to  be  apportioned,  are  fixed,  all  that  is  necessary  is,  that  the 
directors  determine  by  vote  that  an  assessment  be  laid ;  and  such 
vote  is  a  sufficient  requirement  of  payment.^  Calls  made  by  a 
treasurer  under  general  authority  given  by  the  board  of  directors 
are  valid,  although  the  resolutions  do  not  specify  the  amount  of 
each  call.^"  Where  a  corporation  was  limited  to  fifteen-per-cent 
calls  per  annum,  and  ten  per  cent  had  already  been  called,  it  was 
held  immaterial  that  the  last  call  did  not  specify  the  amount,  time, 

1  Eivea  v.  Plank  Road  Co.,  80  Ala.  Sim.  327 ;  Gilbert's  Case,  L.  K.  5  Ch.  669 ; 

92.  Haberdon's  Case,  L.  R.  5  Eq.  286. 

'  Hawbeaoh's  Coal  Co.  v.  League,  5  *  South  Eastern  Railway  Co.  v.  Heb- 

H.  &  N.  151 ;  Kirk  v.  Bell,  16  Q.  B.  blethwaite,  12  Ad.  &  El.  497  ;  Willond 

290.  Railway  Cb.  v.  Blake,  6  H.  &  N.  410. 

'  Price  ».  Grand  Rapids,  &c.  R.  R.  Co.,  '  Spangler  ®.  Indiana,  &o.  R.  R.  Co., 

13  Ind.  68;  Hamilton  v.  Grand  Rapids,  21  111.  276. 

&o.  R.  R.  Co.,   13  Ind.  347  ;  Cowley  v.  8  Ambergate  R.  R.  Co.  v.   Norcliffp, 

Grand  Rapids,  &o.  R.R.  Co.,  18  Ind.  61  ;  20  Law  J.  n.  s.  Exoh.  234  ;  Birkenhead, 

Silver  Hook  Road  v.  Greene,  12  R.  I.  164;  &o.  R.  R.  Co.  v.  Webster,  6  Railw.  Cas. 

Monmouth,   &c.  Ins.  Co.   v.  Lowell,  59  498  ;  Penobscot,  &c.  R.  R.  Co.  o.  Dum- 

Me.  604  ;  Pike  u.  Bangor,  &o.  R.  R.  Co.,  mer,  40  Me.  172  ;  Penobscot,  &c.  R.  E. 

68  Me.  445.  Co.  v.  Dunn,  39  id.  587. 

*  Atlantic    Mutual   Fire    Ins.  Co.   v.  «  Atlantic  Fire  Ins.   Co.   v.  Sanders, 

Young,   88  N.  H.  451 ;  Mississippi,  &o.  86  N.  H.  252. 

R.  R.  Co.  V.  Gastner,  20  Ark.  455.  i»  Hays  v.  Pittsburgh,  &o,  R.  E.  Co., 

»  Preston  v.  Grand,  &c.  Dock  Co.,  11  88  Penn.  St.  81. 
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or  place  of  payment,  the  accompanying  notice  pointing  out  the  time 
and  place.^  The  resolution  of  the  directors  to  make  a  call  need  not 
specify  either  the  time  or  place  of  payment,  although  the  directors 
must  appoint  a  time  and  place,  which  must  he  notified  to  the  share- 
holders by  a  notice  allowing  them  twenty-one  days  for  making  pay- 
meat.2  A  vote  of  the  directors  requiring  instalments  to  be  paid  at 
the  times  therein  designated,  but  which  does  not,  in  terms,  make  them 
payable  to  the  treasurer  of  the  corporation,  are  nevertheless  construed 
to  mean  that  such  instalments  are  payable  to  the  treasurer,  he  being 
the  proper  officer  to  receive  and  keep  the  moneys  of  the  corporation.^ 
By  a  charter  of  a  bridge  corporation,  subscribers  to  stock  were  re- 
quired "  to  pay  assessments  to  the  treasurer  of  the  trustees,  at  such 
times  and  in  such  proportions  as  the  trustees  shall  direct ;  and  in 
default  of  payment,  it  shall  be  lawful  for  the  trustees  to  sue  for  or 
recover  the  same,  in  the  name  of  their  treasurer,  by  action  of  debt 
or  on  the  case,"  etc.  The  order  of  the  trustees  directed  the  money 
to  be  paid  into  a  certain  bank  to  be  placed  to  the  account  of  P.  M. 
as  treasurer;  and  it  was  held  that  the  treasurer  was  sufficiently  des- 
ignated in  the  order,  and  that  the  form  of  action  might  be  either  in 
debt  or  on  the  case.* 

No  other  demand  for  payment  of  an  assessment  is  necessary 
than  that  prescribed  by  the  by-laws  of  the  corporation;^  and  if  the 
charter  of  the  corporation  does  not  require  a  tvritten  notice  of  calls, 
a  verbal  notice  by  the  secretary,  given  by  order  of  the  president,  in 
pursuance  of  a  resolution  of  the  board  of  directors,  is  sufficient ;  * 
or  by  publication  in  the  newspapers  where  the  corporation  usually 
transacts  its  business.  A  similar  notice  may  be  given  by  receivers 
of  an  insolvent  corporation,  appointed  by  the  court.^ 

Sec.  51.  Wlien  Discretion  la  vested  in  Directors.  —  When  the 
directors  are  invested  with  a  discretion  as  to  the  time,  manner,  and 
amount  of  assessments,  they  may  lay  an  assessment  for  the  whole 
amount  due  upon  the  subscription  at  one  time.  Thus,  under  a  stat- 
ute which  authorized  the  directors  of  a  company  to  require  "  pay- 
Inent  from  subscribers  to  the  capital  stock  of  the  sums  subscribed 

*  Andrews  v.  Ohio,  &i!.  B.  E.  Co.,  14  '  Penobscot  R.  R.  Co.  v.  Dnmmer,  40 
Ind.  169.  Me.  172. 

^  Newiy  &  Enniskillen  Railway  Co.  v.         *  Smith  v.  Plank  Road  Co.,  30  Ala. 

Edmunds,  5  Eng.  Railw.  Cas.  275.  n.  s.  650. 

«  Danbury  &  Norwalk  R.  R.   Co.  v.         '  Halle.  V.  S,  Ins.  Co.,  5  Gill  (Md.), 

Wilson,  22  Conn.  435.  484. 

*  Miles  V.  Bough,  3  Q.  B.  845. 
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by  them,  at  such  times  and  in  such  proportions  and  on  such  condi- 
tions as  they  shall  see  fit,"  it  was  held  that  the  directors  were  in- 
vested with  full  discretionary  power  as  to  the  time  and  manner  of 
payment,  and  that  they  might  require  the  whole  subscription  to  be 
paid  at  one  time  or  in  instalments.^  But  a  general  resolution  of  a 
railroad  company  forfeiting  stock  for  non-payment  of  instalments, 
must  declare  to  the  stockholder  that  they  claim  to  forfeit  his  specific 
stock,  or  it  will  not  be  valid.^  And  where  the  capital  stock  is  to 
be  paid  at  such  times  and  in  such  proportions  as  required  by  the 
president  and  directors,  though  the  shareholders  wUl  be  liable  to 
third  .persons  for  their  subscriptions,  whether  called  in  or  not,  yet 
the  call,  being  an  uncertain  event,  forms  a  condition  which,  as  be- 
tween the  subscribers  and  the  corporation,  suspends  the  obligation 
to  pay  until  called  in.* 

Sec.  52.  Corporation  books  Evidence  of  exercise  of  Discretion.  — 
Where  the  terms  of  the  subscription  required  that  assessments 
should  not  exceed  five  dollars  on  each  share  at  any  one  time,  it  was 
beld  that,  if  no  greater  sum  was  payable  at  one  time,  several  assess- 
ments might  be  voted  at  one  time,  and  that  the  records  of  the  corpo- 
ration are  competent  evidence  to  show  who  were  the  corporators,  and 
the  number  of  shares  that  had  been  taken  at  the  time  of  the  one  as- 
sessment, unless  some  proof  is  introduced  to  destroy  their  effect* 
So,  where  an  act  of  incorporation  provided  that  the  members  might 
divide  the  capital  stock  into  as  many  shares  as  they  might  think 
proper,  and  by  a  written  agreement  they  fixed  the  capital  stock  at 
$50,000,  and  divided  it  into  500  shares  of  $100  each,  but  only  138 

^  Haun  V.  Mulbeny,  &c.  B.  B.  Co.,  S3  Dunn,  39  Me.  687.    But  a  contrary  doctnne 

Ind.  103.    In  Penobscot,  &c.  B.  E.  Co.  v.  seems  to  be  held  in  Spangler  v.  Indiana, 

Dunn,  89  Me.   587,  and  Penobscot,  &c.  &c.  E.  B.  Co.,  21  111.  276  j  Boardman  v, 

E.  E.  Co.  V.  Dummer,  40  id.   172,  where  Lake  Shore,  &o.  B.  B.  Co.,  84  N.  Y.  167. 

the  conditions  of  the  .subscription  pro-  The  subscription  books  kept  by  the  oom- 

vided  that  not  more  than  fire  dollars  on  a  missioners  are  in  the  nature  of  oflScial 

share  should  be  assessed  at  one  time,  and  registers,  and  are  competent  evidence  to 

the  directors  laid  more  than  that  amount  prove  how  much  per  mile  has  been  sub- 

at  the  same   time,  but  did  not  require  scribed  to  the  capital  stock.    Monroe  v. 

more  than  five  dollars  on  a  share  to  be  Fort  Wayne,  &c.  B.  B.  Co.,  28  Mich.  272. 

paid  at  one  time,  it  was  held  that  the  Where  the  name  of  a  person  appears  upon 

assessment  was  binding.  the  stock  book  as  a  stockholder,  the  pre- 

2  Johnson  v.  Albany,  &o.  B.  E.  Co.,  sumption  is  that  he  is  the  owner  of  the 

40  How.  Pr.  (N.  Y.)  198.  stock  appearing  against  his  name,  and  the 

'  Purton  V.  N.  0.,  &o.  B.  B.  Co.,  8  book  is  proper  evidence  to  go  to  the  jury 

La.  An.  19.  to  show  that  fact.    Pittsburgh,  &c.  B.  E. 

*  Penobscot,  &o.  E.  B.  Co.  v.  Dumraer,  Co.  v.  Applegate,  21  W.  Va.  172. 
40  Me.  172.    Penobscot,  &c.  R.  K.  Co.  v. 
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shares  were  taken,  -^  it  was  held  that  no  assessment  for  the  general 
purposes  of  the  corporation  could  be  legally  made  until  all  the 
shares  were  taken.^  And  if  the  proper  officers  of  an  insolvent  cor- 
poration have  neglected  to  call  in  unpaid  subscriptions  due  to  the 
company  from  solvent  stockholders,  in  a  proper  proceeding  in  chan- 
cery by  a  judgment  creditor  of  such  company  against  the  company 
and  such  stockholders,  the  court  may  decree  payment  by  such  stock- 
holders to  such  judgment  creditor,  to  the  extent  of  such  amounts  of 
subscription  as  remain  unpaid.^ 

Sec.  53.  Notice  of  Assessments  or  Calls.  —  Notice  of  the  assess- 
ment or  call  is  usually  provided  for  by  the  act,  or  articles  of  associa- 
tion, or  the  by-laws  of  the  corporation, -to  be  given  personally  or  by 
publication  to  delinquent  subscribers  before  proceedings  can  be 
taken  to  recover  the  same  by  suit  at  law,  or  by  forfeiture  of  shares 
or  sums  paid  on  them.  The  mode  and  manner  of  proceeding  and 
the  length  of  notice  is  generally  thus  provided  for,  of  which  pro-i 
visions  the  stockholder  is  bound  to  take  notice.  But,  whatever 
may  be  the  requirement  of  the  charter  in  this  respect,  it  should  be 
strictly  followed  in  order  to  entitle  the  corporation  to  the  remedies 
provided  in  case  of  the  neglect  or  default  of  the  subscriber  to  attend 
to  the  call,  and  make  the  payment  required ;  and  especially  when 
there  is  authority  in  the  company  to  forfeit  the  shares.'  But  a  judg- 
ment for  an  instalment  on  a  subscription  was  sustained  where  it  did 
not  appear  that  the  defendant  had  any  notice  of  a  call  for  the  same, 

as  it  did  not  appear  that  the  charter  required  notice  to  be  given.* 

« 

1  Littleton  Mfg.  Co.  I).  Parker,  14  N.  H.  v.  Martinsville  E.  E.  Co.,  12  id.  114: 
543 ;  Contoocook,  &c.  E.  R.  Co.  v.  Barker,  Eppes  v.  Mississippi,  &C  E.  E.  Co.,  35 
32  id.  363.  Ala.  33  ;  Smith  v.  Plank  Eoad  Co.,  30  id. 

2  Bassett  v.  St.  Albans,  &e.  E.  R.  Co.,  650.  The  manner  prescribed  for  giving 
47  Vt.  313.  notice  lias  been,  in  some  cases,  considered 

'  Cornwall  G.  C.  M.  Co.  v.  Bennett,  5  as  directory  only ;  and  it  has  been  held 

H.  &  N.  423  ;  s.  c.  6  Jur.  (n.  s.)  539  ;  that  notice  may  be  given  in  a  different 

Anglo-California  G.  M.  Co.  v.  Lewis,  6  manner,  if  the  subscriber  can  sustain  no 

H.  &  N.  174  ;  s.  c.  6  Jur.  (n.  s.)  1376.  injury  thereby  ;  as,  for  instance,  a  per- 

*  Wilson  V.  Mills  Valley  E.  R.  Co.,  33  sonal  notice  to  the  subscriber,  where  one 

Ga.  466.     If  instalments  are  regularly  as-  by  publication  is  prescribed.     See  Lexing- 

sessed  in  accordance  with  the  terms  pro-  ton  E.  E.  Co.  v.  Chandler,  13  Met.  (Mass.) 

vided  in  the  subscription,  no  notice  of  the  311  ;  Mississippi  E.  E.  Co.  v.  Gastner,  20 

assessment,  or  of  the  time  and  place  of  pay-  Ark.  455.     But  see  LeWey's  Island  E:  E. 

ment  of  the  same,  is  required.     See  Lake  Co.  v.  Bolton,  48  Me.  451  ;  Eutland  R.  E. 

Ontario  E.  E.  Co.  v.  Mason,  16  N.  Y.  Co.  v.  Thrall,  35  Vt.  547.     Where  the 

451  ;  Smith  v.  Indiana,  &a.  E.  E.  Co.,  12  fuhdamentallaw  prescribes  a  certain  length 

Ind.   61 1    Eakright    v.    Logansport,   &o.  of  notice  before  suit  can  be  brought,  such 

E.  E.  Co.,  13  id.  404  ;  New  Albany  E.  E.  notice  must  be  given.    Id. 
Co.  V.  McCormick,  10  id.  499 ;  Breedlove 
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Sec.  54.  Sufficiency  of.  —  The  notice,  when  required,  in  case  of 
authority  to  sell  by  virtue  of  a  power  in  the  company  for  that  pur- 
pose, should  express  the  time  and  place  of  sale,  and  should  be  rea- 
sonably sufficient  in  the  absence  of  provisions  as  to  the  length  of 
notice,  for  the  purposes  for  which  it  is  required  or  intended.  Thus, 
it  was  held,  in  Massachusetts,  that  a  notice  that  shares  in  a  railroad 
company  would  be  sold  for  non-payment  of  assessments  on  a  day 
fixed,  and  by  an  auctioneer  named,  who  was  and  long  had  been  an 
auctioneer  in  the  place  at  which  the  notice  bore  date,  was  insuffi- 
cient, as  it  did  not  express  the  place  of  sale ;  and  three  days'  notice 
of  the  time  and  place  of  sale  was  held  to  be  unreasonably  short,  and, 
therefore,  insufficient,  where  the  owner  resided  at  a  distance.^ 

Where  a  by-law  of  a  corporation  provided  for  a  notice  to  be  given 
of  sales  of  shares  for  non-payment  of  assessments,  by  advertisement 
designating  the  time  and  place  thereof  and  the  shares  to  be  sold,  it 
was  held  that  any  description  sufficing  to  show  clearly  what  shares 
were  intended  to  be  the  subject  of  sale,  was  sufficient ;  ^  and  where  a 
charter  provided  that  for  non-payment  of  assessments  "  the  directors 
may  order  the  treasurer  to  sell  such  shares  at  auction,  .  .  .  and  the 
delinquent  subscriber  shall  be  held  accountable  for  the  balance,  if 
the  shares  sell  for  less  than  the  assessments,"  and  the  directors  voted 
that  the  president  and  treasurer  be  a  committee  to  collect  arrearages, 
and  enforce  such  collections  by  sales  or  otherwise,  it  was  held  that 
a  sale  under  this  vote  was  void ;  that  the  directors  could  not  delegate 
the  power  of  ordinary  sales  to  a  committee ;  and  that  the  order  to 
the  treasurer  must  be*  absolute  and  not  in  the  alternative.^  And 
when  the  charter  authorizing  a  sale  of  the  stock  of  delinquent  sub- 
scribers required  notice  of  the  assessment  to  be  given  thirty  days 
before  the  order  of  the  directors  for  the  sale  of  the  shares,  and  that 
the  treasurer  should  give  to  the  subscriber  the  notice  in  hand  signed 
by  the  treasurer,  or  by  a  director  on  his  behalf,  it  was  held  that  a 
notice  of  the  assessment  thirty  days  before  the  sale,  or  a  notice  to 
the  subscriber  in  hand  not  signed  by  the  treasurer  or  a  director,  was 
insufficient.*    But,  when  an  act  of  incorporation  requires  that  the 

1  Lexington  B.  E.  Co.  v.  Staples,  5  of  the  company  and  the  general  law8  of 
Gray  (Mass. ),  520.  the  State  at  the  time  of  making  the  same. 

2  York,  &c.  R.  E.  Co.  v.  Pratt,  40  Me.  Any  subsequent  ratification  hy  the  di- 
447.  rectors  of  an  informal  call  will  only  give  it 

'  York,  &c.  E.  R.  Co.  v.  Ritchie,  40  effect  from  the  date  of  the  ratification. 
Me.  425.     The   proceedings  in   making        *  Lewey's  &c.  R.  R.  Co.  v.  Bolton,  48 

the  calls  must  have  been  substantially  in  Me.  461. 
oonfonnity  with  the  charter  and  by-laws 
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place  of  payments  of  stock  shall  be  designated  in  the  notice  requir- 
ing payment,  a  notice  requiring  payment  to  be  made  to  a  certain 
person  residing  in  a  certain  city  is  prima  facie  a  compliance  with 
the  statute.^  And  notice  to  pay  instalments  of  a  subscription  to 
the  treasurer  of  a  company  implies  that  it  should  be  made  to 
him  at  his  ofi&cei  and  is  a  sufficient  designation  of  the  place  of 
payment.^ 

Sec.  55.  Payment  —  How  may  be  made.  —  It  has  been  said  that, 
unless  the  statute  so  provides,  a  corporation  can  take  nothing  but 
money  in  payment  for  stock ;  ^  but  this-  must  be  taken  with  many, 
important  qualifications.  The  rule  is  based  upon  the  ground  that 
payment  in  anything  but  money  would  operate  to  destroy  the  equal- 
ity upon  which  all  stockholders  should  stand;  therefore  it  would 
seem  that  'payment  in  any  other  mode  which  preserves  this  equality 
is  sufficient ;  which  extends  the  rule  to  a  payment  in  money  or  its 
equivalent.  The  rule  may  be  stated  to  be,  that  the  stock  must  be  paid 
for,  hut  not  necessarily  in  money,  unless  the  statute  expressly  so  provides.* 
Thus,  payment  by  check  drawn  upon  a  bank  in  which  the  drawer  has 
funds  to  meet  it,^  or  by  a  promissory  note  which  is  paid  at  maturity, 
has  been  held  sufficient.®    So,  it  has  been  held  that  where  the  charter 

1  Troy,  &c.  R.  E.  Co.  v.  McChesney,  Hardy  v.    Merriweather,    14  Ind.    203  ; 

21  Wend.  (N.  Y.)  296.  State  v.   Bailey,   16  Ind.  46;  Cincinnati, 

*  Muskingum,  &c.  Co.  v.  Ward,  13  &c.  R.  R.  Co.  i>.  Clarkson,  7  Ind.  595; 
Ohio,  120.  Greenville,  &o.  R.  R.  Co.  v.  Woodsides, 

'  Neuse  River  Navigation  Co.  v.  New-  5  Rich.   (S.  C.)   145;  Carter  v.  Lebanon 

bern,  7  Jones  (N.  C.)  L.  275;  Henry  v.  Slate  Co.,  56  N.  H.  262;  Selma,  &o.  R.  R. 

"Vermillion,  &o.  E.  E.  Co.,  17  Ohio,  187  ;  Co.  v.  Tipton,  5  Ala.  787;  Ogdensburgh, 

Knowlton  v.  Congress  &  Empire  Springs  &o.  R.  R.  Co.  v.  Wooley,  1  Keyes  (N.  Y.), 

Co.,  57  N.  Y.  518;  Cleland's  Case,  L.  E.  118 ;  Selma,  &o.  R.  R.  Co.  v.  Rountree, 

14  Eq.,  387.  7  Ala.  670.    Not  only  estoppels,  techni- 

*  Edmands  o.  Bringier,  27  La.  An.  cally  so  called,  but  estoppels  in  pais 
118  ;  Beach  v.  Smith,  30  N.  Y.  116  ;  operate  both  for  and  against  corporations. 
Pittsburgh,  &e.  E.  E.  Co.  v.  Stewart,  41  Thus,  where  the  charter  of  a  corporation 
Penn.  St.  54;  McRae  a.  Eussell,  12  Ired.  requires  the  payment  of  iive  per  cent  on 
(N.  C.)  L.  224.  the  amount  subscribed  at  the  time  of  sub- 

^  People  V.   Stockton,  &o.  E.  E.   Co.,  scription,   if   the   subscriber,    instead  of 

45  Cal.   306  ;    Wetherbee   v.   Baker,    35  making  the  cash  payment,  gives  his  note 

N.  J,  Eq.  501.  therefor,  participates  in  the  organization 

»  Blunt  V.  Walker,  11  Wis.  334;  Ver-  of  the  company,  becomes  one  of  the  di- 
mont  Central  R.  R.  Co.  v,  Cloyes,  21  Vt.  rectors,  and  pays'  his  note,  he  cannot  after- 
30;  Clark  v.  Farrington,  11  Wis.  306  ;  wards  insist,  as  a  defence  to  an  action  to 
Cornell  v.  Hiohins,  11  id.  353;  Waldo  ».  recover  an  instalment,  that  he  did  not  pay 
Chicago,  &c.  R.  R.  Co.,  14  id.  575;  IIU-  the  five  per  cent  at  subscription.  Selma 
nois,  &c.  R.  R.  Co.  v.  Cook,  29  111.  327;  &  Tennessee  R.  R.  Co.  v.  Tipton,  5  Ala. 
Carre.  Le  Fevre,  27  Penn.  St.  413;  Lyon  (n.  s.)  787;  Greenville,  &c.  R.  R.  Co.  v. 
ii-  Ewings,  17  Wis.  61  ;  In  re  Mercan-  Woodsides,  5  Rich.  (S.  C.)  L.  145;  Cham- 
tile  Trading  Co.,    L.  E.    11  Eq.   131;  berlain  ».  Painesville  &  Hudson  E.  K.  Co., 
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does  not  expressly  require  payment  to  Joe  made  in  cash,  it  may  be 
made  in  the  stock  of  other  corporations,^  or  even  in  the  stock  of  the 
same  corporation.^  So  it  has,  with  great  propriety  and  reason,  been 
held  that  a  railroad  company  may  compromise  siibscriptions  for  stock 
which  are  doubtful,  upon  receiving  part  payment ;  or  may  receive 
payment  in  labor  or  materials,  or  in  damages  which  the  company  is 
liable  to  pay,  or  in  any  other  liability  of  the  corporation.* 

So,  a  credit  given  to  a  subscriber,  upon  his  subscription,  of  a  sum 
due  him  from  the  corporation,  is  good  as  a  payment.  Thus,  under  a 
fharter  of  a  corporation  which  provided  that  each  stockholder  should 
be  liable  for  the  company's  debts  to  the  amount  of  the  balance  un- 
paid on  his  stock,  it  was  held  that  money  paid  to,  and  receipted  for, 
by  one  who  conveyed  land  to  the  corporation,  necessary  for  its  pur- 
poses, such  payment  being  credited  to  the  stockholder  on  the  company's 
books,  was  a  good  payment  to  the  corporation  pro  tanto  on  the  stock, 
and  could  not  be  affected  by  an  error  in  judgment  as  to  the  value  of 
such  lands.* 

But  in  the  case  last  cited  a  resolution  was  passed  by  the  directors 
invalidating  such  payments,  but  providing  that  stockholders  unable 
or  neglecting  to  pay  an  additional  instalment,  might  return  their  old 
certificates  and  receive  new  ones  to  the  amount  of  their  actual  cash 

15  Ohio  St.  225.  A  stock  sulsscriber  who  N.  H.  262.  But  in  this  case  it  was  held 
has  not  paid  his  Ave  per  cent  at  the  time  that  payment  could  not  be  so  made,  be- 
ef subscribing  canuot  avail  himself  of  the  cause  the  statute  forbids  such  payment, 
plea  that  the  charter  required  it  to  be  paid  But  see  City  Bank  of  Columbus  v.  Bruce, 
at  the  time  of  subscribing,  and  in  default  17  N.  Y.  307,  where  it  was  held  that  a 
thereof  declare  his  subscription  forfeited,  corporation,  in  the  absence  of  a  statutory 
for  it  was  Ms  duty  to  make  (he  payment ;  prohibition,  may  purchase  its  own  stock 
and  to  sustain  siidi  u,  defence  would  he  to  and  reissue  it. 

permit  a  party  to  avail  himself  of  his  own        '  Philadelphia  &  West  Chester  E.  E. 

WTong.    Vicksburgh  Railroad  v.  McKean,  Co.  v.  Hickman,  28  Pa.  St.  818.     But  see 

12  La.  An.  638.  Henry  v.  Vermillion,  &c.  E.  E.  Co.,  17 

1  Swartara  E.  li.  Co.  v.  Bune,  6  Gill  Ohio,  187. 

(Md.),  41.  In  East  New  York  &  Jamaica  *  CaiT  v.  Le  Fevre,  27  Pa.  St.  413; 
E.  R.  Co.  V.  Lighthall,  6  Eob.  (N.  Y.)  Philadelphia,  &c.  E.  E.  Co.  v.  Hickman, 
407,  it  was  held  that  the  act  of  the  presi-  28  Penn.  St.  S18j  Tasker  v.  Wallace,  6 
dent  of  a  corporation  in  receiving  payment  Daly  (N.  Y.  C.  P.),  364.  In  Bross  v. 
of  a  subscription  to  its  stock  in  the  stock  Cairo,  &c.  E.  E.  Co.,  9  111.  App.  863,  in 
of  another  company,  is  binding  on  the  an  action  upon  a  note  given  in  aid  of  the 
corporation  where  the  latter  ia  not  re-  construction  of  a  railway,  it  was  held  that 
stricted  by  its  charter  to  receiving  sub-  damages  arising  from  the  construction  of 
seriptions  in  money  only ;  and  in  an  the  road  across  the  defendant's  land  in 
English  case.  In  re  Mercantile  Trading  violation  of  an  agreement  might  be  re- 
Co.,  L.  E.  11  Eq.  131,  payment  in  Con-  couped,  although  the  agreement  was  by 
federate  bonds  was  held  sufficient.  parol. 

2  Currier  v.   Lebanon    Slate  Co.,    66 
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payments ;  and  it  was  held  that  such  resolution  was  binding  upon  no 
stockholder,  unless  he  voluntarily  consented  thereto.  The  presence 
of  a  stockholder  as  director  when  the  resolutions  were  passed,  can 
only  authorize  the  inference  that  he  assented  to  them  as  a  whole ; 
and  if  so,  he  had  a  right  to  avail  himself  of  the  provisions  for  those 
unable  or  unwilling  to  pay. 

Payments  in  labor,  lands  or  materials,  at  a  fair  and  reasonable  val- 
uation, have  been  held  sufficient  where  they  were  necessary  for,  or 
entered  into,  the  construction  of  the  road.'  But,  as  stated  in  all 
cases  wheie  property  is  taken  in  payment  in  lieu  of  money,  it  must 
be  at  a  fair  and  reasonable  price  ;^  and  evidence  of  the  real  value  of 
the  property  at  the  time  of  its  purchase  is  admissible  for  the  pur- 
pose of  impeaching  the  transaction  on  the  ground  of  fraud.^  Where, 
as  is  sometimes  the  case,  the  charter  expressly  permits  subscriptions 
to  be  taken  payable  in  property,  it  is,  of  course,  upon  the  implied 
condition  that  the  valuation  of  the  property  is  fair  and  reasonable ; 
and,  as  in  the  case  of  a  note  payable  in  specific  articles,  if  it  is  not 
paid  by  delivery  of  the  property  when  due,  the  subscription  becomes 
payable  in  money.*  If  the  subscriber  has  the  option  of  paying  in 
money  or  materials,  an  opportunity  to  elect  which  he  will  do  must 
be  given  him  before  an  action  will  lie  against  him  for  the  money .^ 

Sec.  56.  Agreement  'with  Subscribers  for  Stock  at  less  than  par 
value,  Invalid  when. — The  stock  subscribed  in  the  capital  of  a  cor- 
poration is  a  trust  fund  for  the  payment  of  its  debts;  therefore  the 
creditors  of  a  corporation  have  a  right  to  insist  that  it  shall  be  paid 
for  in  full,  and  an  agreement  between  a  stockholder  and  the  officers 

1  In  re  Limestone  Works  Co.,  L.  R.  =  Boynton  v.   Hatch,   47  N.  Y.   225 ; 

1?  Eq.  169;  Cincinnati,  &c.  R.  R.  Co.  v.  Schenck  v.  Andrews,  57  N.  Y.  133;  s.  o. 

Clarkson,   7  Ind.  595  ;  Osgood  v.  King,  46  id.  589 ;  Osgood  v.   King,    42   Iowa, 

42  Iowa,  478  ;  Goodin  v.  Evans,  18  Ohio  478. 

St.  150;  Junction  R.  R.  Co.  v.  Reeves,  15         '  Boynton  v.  Hatch,  ante  ;  Schenck  •». 

lud.  236  ;  Ridgefield,   &c.  R.  R.  Co.   v.  Andrews,   ante.     The  fact  of  its  subse- 

Brush,    43   Conn.  86  ;  Philadelphia,  &o.  quent  depreciation  will  not,  in  the  absence 

R.  R.  Co.  V.  Hickman,  28  Penn.  St.  318  ;  of  fraud,  aflfect  the  validity  of  the  transae- 

Boody  V.  Rutland,  &o.  R.  R.  Co.,  24  Vt.  tion.     Protection  Life  Ins.  Co.  v.  Osgood, 

660;  Ohio,  &c.  R.  R.   Co.  v.  Cramer,  23  93  111.  69. 

Ind.  490;  Eppes  v.  Mississippi,  &c.  R.  R.  *  Hayworth  v.  Junction  R.  R.  Co.,  13 
Co.,  35  Ala.  33  ;  State  v.  Bailey,  16  Ind.  Ind.  348;  Haywood,  &c.  Plank  Road  Co. 
46  ;  Spargo's  Case,  L.  R.  8  Ch.  407  ;  v.  Bryan,  6  Jones  (N.  C),  82.  Such  pay- 
Louisville,  &c.  R.  R.  Co.  V.  Thompson,  raenta  cannot  be  enforced  by  instalments. 
18  B.  Mon.  (Ky.)  735  ;  Pittsburgh,  &c.  Ohio,  &c.  R.  R.  Co.  v.  Cramer,  23  Ind. 
R.  R.  Co.  V.  Stewart,   41  Penn.  St.  54;  490. 

In  re  Baglan  Hall  Colliery  Co.,  L.  R.         *  Eppes  v.  Mississippi,  &c.  E.  R.  Co., 

5  Ch.  346  ;  Phillips  v.  Covington,  &c.  35  Ala.  33. 
Bridge  Co.,  2  Met.  (Ky.)  219. 
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of  the  corporation,  that  he  shall  not  be  required  to  pay  for  the  stock 
in  full,  is  not  binding  as  against  the  creditors,  even  though  full-paid- 
up  stock  is  issued  to  the  subscriber.^  But  before  an  action  can 
be  brought  by  an  assignee  in  bankruptcy  to  recover  at  law  for 
the  amount  unpaid,  it  was  held,  in  the  case  last  cited,  that  a  bill 
in  equity  to  set  aside  the  agreement  must  first  be  brought.  The 
remedy  of  creditors  to  reach  this  trust  fund  is  in  a  court  of  equity, 
where  the  subscriptions  to  the  stock,  as  before  stated,  are  regarded  as 
a  trust  fund  to  be  held  by  the  corporation  for  the  benefit  of  creditors, 
from  the  payment  of  the  full  amount  of  which  the  directors  have 
no  power  to  release  a  subscriber,  to  the  prejudice  of  such  creditors  or 
of  other  stockholders  ;^  and  the  fact  that  a  stockholder  was  induced 
to  take  the  stock  by  the  false  representations  of  the  president  or 
directors  of  the  corporation  that  it  was  full-paid  capital  stock,  is  no 
defence  to  an  action  by  a  creditor  of  the  corporation  to  recover  the 
difference  between  the  amount  paid  and  the  par  value  of  the  stock.^ 
But  where  stock  is  sold  by  a  corporation  at  less  than  its  par  value, 
as  between  the  purchaser  and  the  corporation  the  sale  is  valid,  unless 
prohibited  by  statute.* 

Sec.  57.  Paid-up  Shares.  —  Where  stock  is  fuUy  paid  for,  either  in 
money,  or  by  property  at  a  fair  and  reasonable  valuation,  or  by  the 
offset  of  a  debt  due  from  the  corporation,  no  fraud  being  practised, 
the  subscriber  is  released  from  all  further  assessments,  unless  the 
statute  authorizes  assessments  to  be  made  for  special  purposes.^  But 
if  the  stock  has  not  been  fully  paid  up,  any  agreement  on  the  part 

1  SoovillD.  Thayer,  105. U.  S.  143.  Co.,  53  Barb.   (N.  Y.)  513;  O'Brien  v. 

^  Eider   v.    Morrison,    54    Md.   429  ;  Same,  id.  568;  Neuse  Eiver  Nav.  Co.  v. 

"Wetherbeev.  Baker,  35  N.J.  Eq.  501.  The  Com'rs,    7  Jones   (N.  C.)   L.  275.     See 

o£Beers  of  a  corporation  cannot  properly  also  Osgood  v.  King,  42  Iowa,  478;  Oli- 

sell  the  stock  for  leas  than  the  par  value,  phant  v.  Woodbury  Coal  &  Mining  Co., 

To  enable  a  stockholder  to  recover  from  Iowa  (S.  C. ),  1884,  not  yet  reported, 

a  corporation  for  the  depreciation  of  his  "  Briggs  v.  Cornwall ,  9  Daly  (N.  Y. 

stock  by  mismanagement,  he  must  show  C.  P.),  436. 

that  the  injury  was  peculiar  to  himself  *  Harrison  v.  Arkansas  Valley  R.  B. 

alone,  as  apart  from  the  other  stookhold-  Co.,  4  McCrary  (U.  S.  C.  C),  264.    See 

ers  ;  and  an  instniction  to  a  jury  to  this  n.  2,  supra. 

effect  is  correct.  In  Green's  Brice's  "  Ultra  ^  Ohio,  &o.  R.  R.   Co.  v.  Cramer,  23 

Vires,"  143,  note,  it  is  said:  "The  sale  of  Ind.  490;  Beach  v.  Smith,  80  N.  Y.  116; 

stock  in  a  corporation  by  the  directors  at  American  Silk  Works  v.  Salomon,  4  Hun 

a  less  rate  than  the  price  fixed  in  the  (N.  Y.),   135  ;  Cincinnati  R.  R.  Co.  v. 

charter  is  a  fraud  upon  the  law  and  fee  Clarkson,  7  Ind.  595;  Santa  Cruz,  &c. 

stockholders,"  —  citing  Sturges  w.  Stetson,  R.  R.   Co.  v.  Spreckles,  9  Am.  &  Eng. 

1   Biss.   (U.   S.  C.  C.)  246  ;  Fosdick  v.  R.  R.  Cas.  679;  Spense  v.  Iowa,  &c.  Con- 

Sturges,    id.    255  ;    Mann  v.   Cooke,   20  struction  Co.,  36  Iowa,  407. 
Conn.  188;  Eisk  v.  Chicago,  E.  I.  &  P.  E. 


SEC.  58.]      EIGHT  OF  THE  CONSOLIDATED  COMPANY.  139 

of  the  company  that  it  shall  be  so  treated,  and  not  liable  for  calls, 
is  void,  because  not  within  the  power  of  the  corporation  to  make.^ 
But  in  England  it  is  held  that  shares  issued  and  registered  as 
paid  up,  under  an  improper  or  delusive  contract  which  has  actually- 
been  registered,  are  to  be  treated  as  paid  up  in  the  hands  of  land 
fide  transferees,^  the  liability  remaining  upon  the  transferors.^  The 
question  in  all  cases  whether  stock  is  fully  paid  up,  is  one  of  fact  for 
the  jury.  When  stock  is  put  upon  the  market  by  a  corporation, 
after  its  work  is  completed,  by  virtue  of  a  power  given  to  it  in  its 
charter  or  by  general  law,  as  fully  paid  up,  and  sold  for  the  highest 
price  obtainable  in  the  market,  a  different  question  is  presented, 
both  in  law  and  in  equity,  from  that  which  arises  where  the  stock  is 
originally  subscribed  for,  and  therefore  has  its  origin  under  a  con- 
tract to  which  all  future  purchasers  are  privy ;  and  the  liability  of 
stockholders  in  the  two  cases  is  quite  different. 

Sec.  58.  Right  of  the  CouBolidated  Company  to  make  Calls. — 
Where  a  right  to  consolidate  with  another  corporation  is  expressly 
given  in  the  charter  or  general  law,  there  seems  to  be  no  doubt  that 
they  may,  even  after  an  agreement  to  consolidate  is  entered  into,  con- 
tinue in  the  full  enjoyment  of  their  powers  and  franchises  respec- 
tively, and  may  accept  subscriptions  to  their  capital  stock  at  any 
time  before  the  consolidation  is  actually  consummated  by  filing  the 
agreement  of  consolidation  in  the  proper  office.*  And  where  such 
companies  consolidate,  the  new  corporation  thereby  created  may 
perform  the  conditions  named  in  subscriptions  to  the  capital  stock  of 
the  original  companies ;  and  it  may  also,  by  performance  of  the  con- 
ditions, accept  a  continuing  conditional  offer  to  subscribe  for  such 
stock,^  and  enforce  subscriptions  previously  made  to  the  stock  of 
either  company.  But  in  a  suit  by  a  consolidated  company  to  re- 
cover assessments  upon  a  subscription  to  the  stock  of  one  of  the 
original  corporations,  on  the  ground  of  a  right  by  succession  under 
the  statute,  it  is  essential  to  a  recovery  that  a  consolidation  con- 
forming to  the  statute  be  proved.®    And  a  subscriber,  in  an  action 


1  Ilx  parte  Clark,  L.  E.  7  Eq.  550;         '  Mansfield,  Coldwater,  &  Lake  Miohi- 

Bunn's  Case,  2  De  G.  F.  &  J.  275.  gan  E.  E.   Co.  ■».  Stout,  26    Ohio  St. 

"  Bash's  Case,  L.  E.  9  Ch.  554.  241.. 

'  Spango's  Case,  L.   E.   8  Ch.   407 ;         *  Mansfield,  Coldwater,  &  Lake  Miohi- 

Waterhouse  v.   Jamieson,    L.  E.    2  So.  gan  R.  E.  Co.  v.  Drinker,  30  Mich.  124. 

App.  29.  See  also  Detroit,  Lansing,  &  Lake  Miehi- 

*  Mansfield,  Coldwater,  &  Lake  Michi-  gan  E.  E.  Co.  v.  Stames,  38  Mieh.  698. 
gan  B.  E.  Co.  v.  Brown,  26  Ohio  St.  223. 
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against  him  to  enforce  the  collection  of  assessments  by  a  new  cor- 
poration formed  by  consolidation  with  another  company,  may  ques- 
tion the  validity  of  the  consolidation  proceedings  wherein  he  took 
no  part,  and  is  not  precluded  by  the  fact  that  such  proceedings  were 
sufficient  to  make  the  new  company  a  corporation  de  facto  ;  and  no 
change  in  the  corporation,  violating  any  of  the  substantial  statutory 
conditions,  can  bind  a  dissenting  stockholder.^ 

But,  where  two  companies  formed  in  different  States  are  consoli- 
dated, the  objection  is  not  open  to  a  stockholder  of  the  corporation 
in  one  of  the  States,  when  sued  upon  his  subscription  by  the  consoli-' 
dated  company,  that  it  is  not  alleged  or  proved  that  the  statutory 
amount  per  mile  had  been  sxibscribed  for  the  entire  road,  as  well  in 
the  other  State  as  in  his  own,  where  it  clearly  appears  that  the 
requirement  in  that  respect  has  been  fully  complied  with  by  the 
corporation  in  his  own  State.^ 

Sec.  59.  Remedy  against  Subacribera.  —  A  corporation  may  en- 
force payment  of  subscriptions  to  its  stock  either  by  an  action  upon 
the  contract  of  subscription,  or  by  a  sale  of  the  shares,  after  the 
subscriber  has  been  put  in  default  by  neglecting  or  refusing  to  pay 
the  calls  made  thereon ;  or  it  may  resort  to  both  remedies,  as  the 
provision  relating  to  the  forfeiture  of  the  stock  is  generally  held  to 
be  merely  cumulative,  and  the  subscriber  still  remains  liable  upon 
his  express  promise.^    But  in  some  of  the  States,  as  in  Massachu- 

1  Tuttle  V.  Michigan  Air  Line  R.  R.  Alton,  Ac.  R.  R.  Co.,  18  111.  514;  Allen 
Co.,  85  Mich.  247;  15  Ainer.  Eailw.  Rep.  v.  Montgomery,  &e.  R.  R.  Co.,  11  Ala. 
406;  Mansfield,  Coldwater,  &  Lake  Miohi-  437;  Freeman  v.  Winchester,  10  S.  &  M. 
gan  R.  ,R'.  Co.  v.  Drinker,  30  Mich.  124.  (Miss.)  577;  Beene  v.  Cahawha,  &c.  R.  R 

2  Munroe  v.  Fort  Wayne,  &o.  B.  R.  Co.,  3  Ala.  660;  Stokes  v.  Lebanon  Turn- 
Co.,  28  Mich.  272.  pike  Co.,  6  Humph.  (Tenn.)  241;  Rutland, 

'  Hartford,  &c.  R.  B.  Co.  v.  Kennedy,  &c.  R.  R.  Co.  v.  Thrall,  85  Vt.  536 ;  Her- 
12  Conn.  499  ;  Hnghes  i).  Antietam  kimer  Mfg.  Co.  v.  Small,  21  Wend. 
Mfg.  Co.,  34  Md.  316;  Northern  B..  R.  (N.  Y.)  273;  White  Mountain  R.  R.  Co. 
Co.  V.  Miller,  10  Barb.  (N.  Y.)  260;  v.  Eastman,  34  N.  H.  124;  N.  E.  R.  R. 
Selma,  &c.  R.  R.  Co.-».  Tipton,  5  Ala.  Co.  v.  Eodrigues,  10  Eich.  (S.  C.)  278  ; 
787;  Troy  Turnpike,  &e.  Co.  v.  McChes-  Ogdensburgh,  &o.  R.  R.  Co.  v.  Frost,  21 
ney,  21  Wend.  <JS.  Y.)  296;  Kirksey  v.  Barb.  (N.  Y.)  541;  Worcester  T.  Co.  v. 
■  Florida,  &c.  Plank  Road  Co.,  7  Fla.  23  ;  Willard,  5  Mass.  86;  Vt.  Central  R.  R. 
Western  R.  R.  Co.  v.  Avery,  64  N.  C.  Co.  v.  Cloyes,  21  Vt.  30;  Kennthec,  &c. 
491 ;  Tar  Biver  Nav'n  Co.  ».  Neal,  3  R  R.  Co.  v.  Palmer,  84  Me.  836;  York, 
Hawks  (N.  C),  520;  Troy,  &c.  R.  R.  .Co.  &c.  R.  R.  Co.  v.  Jarvis,  84  id.  360j  York, 
V.  Kerr,  17  Barb.  (N.  Y.)  581;  Instone  v.  &o.  R.  R.  Co.  p.  Pratt,  40  id.  447;  Green- 
Frankfort  Bridge  Co.,  2  Bibb  (Ky.),  576  ;  ville,  &c.  R.  R.  Co.  v.  Cathcart,  4  Eich, 
Canal  Co.  v.  Sampson,  1  Binn.  (Penn.)  (S.  C.)  89  ;  Stokes  v.  Lebanon,  &c.  T. 
70;  Fort  Edward,  &c.  Plank  Road  Co.  ».  Co.,  6  Humph.  (Tenn.)  241;  Klein  v. 
Payne,  17  Barb.  (N.  Y.)  667;  Klein  v.  Alton,  &c.  R.  R.  Co.,  13  111.  514;  Contoo- 
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setts,^  Maine,*  New  Hampshire,'  and  Vermont,*  it  is  held  that  if  there 
is  an  mpnss  promise  to  pay  assessments,  the  remedy  by  forfeiture  is 
merely  cumulative  ■  but  where  there  is  no  express  promise,  that  the 
only  remedy  is  by  forfeiture  of  the  stock.  But  this  doctrine  is 
generally  rejected  in  the  other  States,  and,  as  previously  stated,  the 
remedy  by  forfeiture  given  by  the  statute  is  regarded  as  merely 
cumulative.^  But  in  all  the  States,  if  the  statute  expressly  makes 
the  remedies  alternative,  the  subscriber  is  held  to  be  personally 
liable.*  But  hoth  remedies  cannot  be  pursued.  If  the  stock  is  for- 
feited and  sold  by  the  company,  the  company  has  no  remedy  for  the 
balance  if  it  sells  for  less  than  the  subscription,  nor  upon  the  other 
hand  is  the  subscriber  entitled  to  the  surplus  if  it  sells  for  more 
than  the  subscription,'^  unless  the  statute  expressly  gives  both  reme- 
dies.^ Where  both  remedies  exist,  the  remedy  upon  the  contract 
of  subscription  may  be  brought  before  the  stock  is  forfeited;^  but 
where  the  statute  gives  a  remedy  for  the  balance  of  the  subscription, 
the  stock  must  first  be  duly  forfeited  and  sold.^"    The  stockholder 


cook  Valley  E.  E.  Co.  v.  Barker,  32  N.  H. 
363;  N.  H.  Central  E.  E.  Co.  v.  Johnaon, 
30  id.  390;  Piscataqua  FeiTy  Co.  v.  Jones, 
39  id.  491;  Kennebec,  &o.  E.  B.  Co.  v. 
Kendall,  31  Me.  470;  South  Meadow  Dam 
Co.  V.  Gray,  30  id.  547;  Taunton,  &c.  T. 
Co.  V.  Whiting,  10  Mass.  384;  Citjr  Hotel, 
&o.  v.  Dickinson,  6  Gray  (Mass.),  586  ; 
Boston,  Barre,  &  Gardner  E.  E.  Co.  v. 
Wellington,  -113  Mass.  79 ;  Goshen  T. 
Co.  «.  Hurtin,  9  Johns.  (N.  Y.)  217;  Mid- 
dlesex T.  Co.  V.  Locke,  8  Mass.  268;  Kew 
Bedford,  &o.  T.  Co.  ■«.  Adams,  8  id.  138. 

1  Katama  Land  Co.  ■».  Jonegan,  126 
Mass.  155;  Mechanics'  Foundry,  &c.  Co. 
V.  Hall,  121  id.  272  ;  Franklin  Glass  Co. 
V.  White,  14  Mass.  486;  Andover,  &c.  T. 
Co.  i>.  Gould,  6  id.  40;  Eipley  v.  Samp- 
son, 10  Pick.  (Mass.)  371 ;  Cutter  v.  Mid- 
dlesex Factory  Co.,  14  id.  48. 

"  Belfast,  &c.  E.  E.  Co.  v.  Cottrell,  66 
Me.  185;  Jay  Bridge  Co.  v.  Woodman,  31 
id.  573;  Belfast,  &c.  E.  E.  Co.  v.  Moore, 
60  id.  561. 

*  Piscataqua  Ferry  Co.  i).  Jones,  39 
N.  H.  491  ;  Franklin  Glass  Co.  v.  Alex- 
ander, 2  id.  386;  N.  H.  Central  E.  E.  Co. 
V.  Johnson,  30  id.  390. 

*  Conn.  &  Passumpsic  Eiver  E.  E.  Co. 
•0.  Bailey,  24  Vt.  465. 


6  Mann  ».  Cooke,  20  Conn.  178;  Dan- 
hury,  &c.  E.  E.  Co.  v.  Wilson,  22  Conn. 
435;  Hartford,  &c.  E.  E.  Co.  v.  Kennedy, 
12  id.  499;  Busey  v.  Hooper,  35  Md.  15  ; 
Beene  v.  Cahawba,  &c.  E.  E.  Co.,  3  Ala. 
660  ;  Peoria,  &c.  E.  E.  Co.  u.  Siting,  17 
111.  429  ;  Gill  v.  Kentucky  Gold,  &c. 
Mining  Co.,  7  Bush  (Ky.),  635;  Kirksey 
V.  Floiida,  &o.  E.  E.  Co.,  7Fla.  23;  Sey- 
mour V.  Sturgess,  26  N.  Y.  134;  Dayton 
V.  Borat,  31  id.  435;  Phenix,  &c.  Co.  v. 
Badger,  67  id.  294;  Mann  ii.  Currie,  2 
Barb.  (N.  Y.)  294. 

*  Fry  V.  Lexington,  &c.  E.  E.  Co.,  2 
Met.  (Ky.)  214;  Kennebec,  &o.  B.  E.  Co. 
v.  Kendall,  31  Me.  470. 

'  Small  V.  Herkimer  Mfg.  Co.,  2 
K.  Y.  330;  Ashton  v.  Burbank,  2  Dill. 
(IT.  S.  C.  C.)  435;  Allen  ii.  Montgomery, 
&c.  E.  E.  Co.,  11  Ala.  437;  Eutland,  &o. 
E.  E,  Co.  ■».  Thrall,  35  Vt.  536;  Macon, 
&c.  E.  E.  Co.  ■».  Vason,  57  Ga.  314. 

8  N.  H.  Central  E.  E.  Co.  v.  Johnson, 
ante  ;  Danbury,  &c.  E.  E.  Co.  v.  Wilson, 
22,Conn.  435;  Agricultural  Branch  E.  E. 
Co.  V.  Winchester,  13  AUen  (Mass.),  29. 

'  Boston,  &c.  E.  E.  Co.  v.  Wellington, 
113  Mass.  79. 

i»  Athol,  &o.  E.  E.  Co.  V.  Prescott,  110 
Mass.  213. 
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may  prevent  a  forfeiture  by  a  tender  of  the  amount  due  upon  the 
stock,  at  any  time  before  its  sale.^  After  forfeiture,  a  subscriber 
ceases  to  be  a  stockholder,  and  loses  aU  his  rights,  and  is  released 
from  aJl  his  liabilities  as  such.^ 

>  Mitchell  V.  Vt.  Copper  Mining  Co.,  67  N.  Y.  280. 
2  Mills  V.  Stewart,  41  Vt.  381. 
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Corporate  Property,  &o.  — 
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Sec.  68.  Effect  of  declaring  Dividends : 
to  whom  Payable. 

69.  Dividends  good  as  against  Credi- 

tors, when. 

70.  Must  be  demand,  &c. 

71.  Guaranty   of  Dividends :    Pre- 

ferred Stock. 
Stock  Dividends. 
Income  on  Stock  in  Trust. 
Money  in  hands  of  Directors. 
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72. 
73. 

74. 
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76.  Infants  as  Stockholders. 


Sec.  60.  Who  are.  —  A  person  may  become  a  stockholder  in  a 
•corporation  either  by  a  subscription  to  the  stock  or  by  an  assign- 
ment of  stock  to  him,  either  by  the  act  of  a  stockholder  or  by  act 
and  operation  of  law.  In  law,  every  person  whose  name  appears 
upon  the  stock-book  of  a  corporation  as  a  stockholder,  is  prima 
facie  entitled  to  all  the  rights  and  privileges  of  a  stockholder,  al- 
though he  has  in  fact  parted  with  aU  his  interest  in  the  stock ;  and 
this  circumstance  is,  so  far  as  the  corporation  itself  is  concerned, 
absolute  proof  of  his  being  a  stockholder.^  It  would  impose  a  great 
hardship  upon  a  corporation,  to  compel  it  to  look  beyond  its  stock- 
book  to  ascertain  who  in  fact  are  the  owners  of  the  stock,  and  the 
law  imposes  no  such  burden  upon  them.  The  fact  that  a  person's 
name  is  upon  the  registry  of  stockholders,  as  a  subscriber  to  the 
stock,  is  not  of  itself  suf&cient  to  make  him  a  shareholder,  but  it 
must  also  appear  either  that  it  was  placed  there  by  himself,  or  under 
sufilcient  authority  from  him.^  Thus,  in  the  case  first  cited  in  the 
last  note,^  a  company  incorporated  under  the  Joint  Stock  Companies 
Act,  1856,  issued  a  prospectus  at  the  foot  of  which  was  a  printed 
form  of  application  for  shares.     By  the  prospectus  it  was  requested 


1  Gilbert  v.  Manchester  Iron  Works,  11 
Wend.  (N.  Y. )  629  ;  Vansands  o.  Middle- 
sex Co.  Bank,  26  Conn.  144. 

2  New  Brunswick,  &o.  Railway  Co.  v. 


Muggeridge,  4  H.  &  N.  160 ;  Waterford 
Railway  Co.  v.  Pidock,  8  Exchq.  279. 

'  New  Brunswick,  &c.  Railway  Co.  v. 
Muggeridge,  4  H.  &  N.«  160. 
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that  each  applicant,  in  filling  up  the  form,  would  state  for  which 
class  of  shares  he  applied,  and  that  all  applications  be  accompanied 
by  a  remittance  of  £2  per  share  deposit  on  the  number  of  shares 
applied  for,  and  should  a  less  number  be  allotted,  the  amount 
paid  in  excess  would  be  returned.  The  defendant  paid  into  the 
bank  of  the  company  £600,  and  filled  up  and  sent  to  the  directors 
the  printed  form  at  the  foot  of  the  prospectus  as  follows :  "  Gentle- 
men, —  Having  paid  into  the  hands  of  the  bankers  of  the  company 
£600, 1  request  you  will  allot  me  100  shares  of  Class  A,  200  shares 
of  Class  B.  And  I  hereby  agree  to  accept  such  shares,  or  any  less 
number,  that  may  be  allotted  to  me,  and  to  pay  the  future  calls 
thereon."  The  directors  allotted  to  the  defendant  50  shares  of  Class 
A.  and  200  of  Class  B,  and  returned  him  £100,  the  balance  of  his 
deposit.  A  printed  copy  of  the  memorandum  and  articles  of  asso- 
ciation, at  the  foot  of  which  was  a  form  of  memorandum  consenting 
to  be  a  shareholder,  was  sent  to  the  defendant ;  but  it  was  not  signed 
by  him.  The  defendant  had  notice  that  the  share  certificates  and 
interest  warrants  were  ready,  and  he  requested  that  they  might  be 
forwarded  to  him.  His  name  was  placed  on  the  register  of  share- 
holders for  the  shares  alloted  to  him.  In  an  action  for  calls,  it  was 
held  tha,t  the  defendant  was  not  a  shareholder  in  the  company.  But 
where  a  person  signs  a  printed  memorandum  of  association  or  arti- 
cles of  association,  before  the  original  is  signed  or  registered  as  pro- 
vided by  statute,  it  is  held  to  be  a  sufficient  authority  for  placing 
his  name  on  the  registry  of  shareholders.^ 

The  possession  of  a  certificate  of  stock  is  not  necessary  to  make 
a  person  a  stockholder.  It  is  enough  if  his  name  appears  upon  the 
Ijooks  of  the  corporation  as  such,  and  the  certificate  is  only  an  in- 
ferior species  of  evidence  of  his  being  a  stockholder.^  Consequently 
it  is  held  that  a  vailid  gift  of  stock  cannot  be  made  l)y  a  delivery  of 
the  certificate,  unless  it  is  also  accompanied  with  a  proper  assign- 
ment and  power  of  attorney  to  transfer  it  upon  the  books  of  the 

1  New    Brunswick    Railway   Co.    v.  stockholder,  the  company  cannot  strike  it 

Boone,  3  H.  &  N.  249.    And  the  registry  off  upon  the  ground  of  a  flaw  in  his  legal 

hook,  although  informally  kept,  is  prima  title.      Ward  v.  South  Eastern  Railway 

fctcie  evidence  that  a  person  whose  name  Co.,  2  E.  &  E.  818. 
appears  thereon  is  a  stockholder.     Bir-         '  BuiTall  v.  Bushwick  R.  R.  Co.,  76 

mingham  Railway  Co.  v.  Locke,  2  Eng.  K  Y.  211 ;  Schaeffer  v.  Missouri  Ins.  Co., 

E.  R.  &  Canal  Gas.  867  ;  West  Cornwall  46  Mo.  248  ;  Haynes  v.  Brown,  86  N.  H. 

Railway  Co.  ».  Mowatt,  15  Ad.  &  El.  545  ;    Chester  Glass    Co.  v.   Dewey,  16 

N.  s.  521.     And  if  a  person's  name  has  Mass.  94  ;  ChaiBn  v.  Cnmmings,  87  Me. 

once  been  placed  wpon  the  re^ster  as  a  76 ;  Burn).  Wilcox,  22  N.  Y.  521. 
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corporation ;  until  that  is  done,  the  donor  does  not  part  with  his 
entire  dominion  over  the  property,  which  is  an  essential  and  indis- 
pensable element  of  a  valid  gift.^  Thus,  in  the  case  last  cited,  S., 
on  buying  and  paying  for  thirty  shares  of  railway  stock,  directed 
the  treasurer  to  set  it  aside  in  Y.'s  name,  saying  he,  S.,  would  at 
some  future  time  let  him  know  whether  to  deliver  it  to  Y,  The 
treasurer  issued  a  receipt  stating  he  had  received  the  price  from  Y. 
At  S.'s  request  Y.  gave  an  order  directing  the  company  to  transfer 
three  shares  as  S.  might  direct.  No  certificate  was  ever  issued.  By 
direction  of  S.  the  dividends  were  paid  to  Y.  In  an  action  by  Y.'s 
executor  to  compel  the  company  to  issue  to  him  a  certificate  of  the 
stock,  it  did  not  appear  how  Y.  came  into  possession  of  the  receipt ; 
and  it  was  held  that  there  was  no  valid  gift  of  the  stock. 

So  far  as  the  corporation  is  concerned,  it  has  a  right  to  regard  a 
person  whose  name  appears  upon  its  stock-books  as  the  holder  of 
certain  stock  therein  as  the  true  owner  thereof,  and  to  treat  and 
deal  with  him  as  such,  unless  it  has  actual  or  constructive  notice 
to  the  contrary.  Thus,  in  a  New  York  case,^  A.  assigned  to  B.  a 
stock  certificate,  containing  a  statement  that  stock  was  transferable 
only  upon  the  books  of  the  corporation ;  B.  failed  to  obtain  such 
transfer ;  A.  died :  it  was  held  that  the  corporation,  having  paid 
dividends  to  A.'s  administrator,  could  not  be  held  liable  to  B.  for 
the  amount,  no  presentation  of  a  certificate  being  necessary  upon 
a  demand  for  dividends  by  the  owner  of  record  of  the  stock  or  his 
personal  representative. 

But  this  rule  can  only  be  applied  in  cases  where  the  stockholder 
is  not  required  to  produce  his  certificate  as  evidence  of  his  right; 
and  there  are  instances  in  which  it  would  be  gross  negligence  for 
the  corporation  to  dispense  with  the  production  of  the  certificate, 
and  would  render  it  liable  to  the  real  owner  thereof,  for  all  damages 
resulting  from  such  act.  Thus,  if  it  should  transfer  the  stock  upon 
its  books,  at  the  direction  of  the  stockholder  of  record,  without  the 
production  and  surrender  of  the  old  certificate,  such  act  would  be 
not  only  negligent,  but  wholly  unauthorized ;  and  the  corporation 
would  be  liable  to  the  true  owner  for  the  value  of  the  stock.^  The 
reason  is,  that  a  corporation  is  bound,  in  its  capacity  of  trustee  for 

1  Jackson  v.  Twenty-Third  St.  E.  E.  '  Bristane  v.  Delaware,  Lackawanna, 
Co.,  88  N.  Y.  520.  &c.  E.  E.  Co.,  ante  ;  Bank  v.  Lanier,  11 

'  Brisbane  v.  Delaware,  Lackawanna,    WalL  (IT.  S.)  369. 
&c.  E.  E.  Co.,  25  Him  (N.  Y.),  438. 
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stockholders,  to  protect  owners  of  shares  from  unauthorized  transfers ; 
and  is  liable  in  damages  for  any  loss  sustained  through  the  negli- 
gence or  misconduct  of  its  transfer  ofi&cers  in  the  execution  of  their 
duties.^ 

Thus,  a  corporation  which  permits  a  transfer  of  its  own  stock  by 
an  executor  as  such,  on  its  books,  is  chargeable  with  notice  of  the 
will  under  which  he  acts,  and  the  contents  thereof;  and  is  liable  to 
a  cestui  que  trust  under  the  will,  whose  stock  is,  by  means  of  a  trans- 
fer permitted  without  due  examination  of  the  will,  converted  by  the 
executor  to  his  own  use.'' 

Sec.  61.  Right  to  Vote.  —  The  person  in  whose  name  stock  stands 
upon  the  books  of  a  corporation,  is,  as  to  the  corporation,  a  stock- 
holder, although  he  has  assigned  his  stock  to  a  third  person  with  a 
power  of  attorney  to  transfer  it  upon  its  books,  and  as  such,  is  prima 
facie  entitled  to  vote  at  any  stockholders'  meeting ; '  and  this  is  the 
case  although  he  has  been  put  into  bankruptcy  and  an  assignee  in 
bankruptcy  has  been  appointed,  in  whom  the  property  of  the  bank- 
rupt vests,  and  who  under  the  bankrupt  law  is  entitled  to  require 
of  the  bankrupt  the  execution  of  any  necessary  transfers  to  vest  the 
title  to  the  stock  in  him ;  *  and,  while  in  proceedings  of  qiw  warranto 
the  court  may  go  beyond  the  books,  and  inquire  as  to  the  actual 
right  of  such  person  to  vote,*  yet,  if  it  is  shown  that  the  person  who 
appeared  as  a  stockholder  upon  the  books  voted  with  the  assent  of  the 
assignee  of  the  stock,  the  courts  wiU  not  interfere.'  Thus,  in  the  case 
last  cited,  stock  in  a  corporation  stood  upon  the  books  of  the  corpo- 
ration in  the  name  of  a  firm  at  the  time  of  the  annua]  election  of 
such  corporation,  but  prior  to  such  election  the  members  of  the  firm 
had  become  bankrupts,  and  an  assignee  in  bankruptcy  had  been  ap- 
pointed, but  the  assignee  before  the  election  had  not  demanded  or 

1  Bank  v.  Lanier,  11  Wall.    (U.   S.)  509  ;  Hoppin  v.  Buffum,  9  B.  I.  618; 

869 ;    Lowry  v.  Commercial,  &c.   Bank,  Matter  of    Long  Island    K.  R.  Co.,    19 

Taney  (U.  S.  0.  C),  810.  Wend.   (N.  Y.)  87  |   Marlborough  Mfg. 

^  Lowry    v.    Commercial,   &c.   Bank,  Co.  v.  Smith,  2  Conn.  588 ;  Downing  v, 

Taney  (0.  S.  C.  C),  310  ;  Magwood  v.  Pott,  23  N.  J.  L.  66  ;  Mosseaux  v.  Ur- 

Railroad  Bank,  5  S.  0.  879  ;  Brewster  v.  quhart,  19  La.  An.  482.    It  is  not  neccs- 

Sime,  42  Cal.  189.  sary  that  the  certificate  of  stock  should 

'  Gilbert  v.  Manchester  Iron  Works,  be  produced ;   the  stock  books  control. 

11  Wend.  (N.  Y.)  629  ;  Ex  parte  Will-  Beckett  v.  Houston,  82  Ind.  893. 
cocks,  7  Cow.  (N.  Y.;  402  ;   Vowell  u.         «  State  v.  Ferris,  42  Conn.  560. 
Thompson,  8  Cr.  (U.  S.  C.  C.)  428  ;  Nor-         »  American  Railway  Frog  Co.  v.  Haven, 

thrup  V.   Turnpike  Co.,   8  Conn.   544;  101  Mass.  898  ;  People  v.  Devine,  17  IlL 

Vansands  v.  Middlesex  Co.  Bank,  26  Conn.  84;  Expwte  Holmes,  5  Cow.  (N.  Y. )  426. 
144  ;  Matter  of  Barker,  6  Wend.  (N.  Y.)         «  State  v.  Ferris,  wnte. 
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obtained  from  the  bankrupts  any  transfer  to  himself  of  the  stock  of 
such  corporation.  Prior  to  the  election,  however,  one  of  the  bank- 
rupts procured  from  the  assignee  a  power  of  attorney,  not  naming 
the  attorney,  however,  authorizing  such  attorney  to  vote  for  him 
upon  such  stock  at  such  meeting,  and  the  bankrupt  filled  up  the 
blank  in  such  power  of  attorney  with  his  own  name,  and  voted  upon 
such  stock.  The  assignee  did  not  vote  or  claim  the  right  to  vote 
upon  such  stock,  nor  did  it  appear  that  he  ever  authorized  the  bank- 
rupt to  fill  up  the  blank  in  the  power  of  attorney,  by  the  insertion  of 
his  own  name  or  that  of  any  other  person.  The  court  held  that  the 
power  of  attorney  did  not  authorize  the  bankrupt  to  vote  upon  the 
stock,  because  his  name  was  not  inserted  in  it  by  the  authority  of 
the  assignee,  but  that  he  had  the  right  to  vote  becaitse  he  was  at  the 
time  of  such  election,  to  all  intents,  a  stockholder.  "  It  has  been  re- 
peatedly held,"  said  Park,  C.  J.,  "  by  this  court  that  the  books  and 
records  of  a  corporation  determine  who  are  its  stockholders  for  the 
time  being,  and  who  have  a  right  to  vote  on  the  stock,  although  the 
same  may  have  been  sold  or  pledged  as  collateral  security.  In  such 
cases  the  party  who  appears  to  he  the  owner  by  the  books  of  the  corpo- 
ration has  a  right  to  be  treated  as  a  stockholder,  and  to  vote  on  what- 
ever stock  stands  in  his  name."  It  is  evident  that  this  is  the  only 
consistent  rule  which  can  be  adopted,  and  that  the  inspectors  and 
tellers  at  a  stockholders'  meeting  cannot  assume  to  go  into  a  hearing 
and  decision  of  a  question  as  to  who  is  in  fact  the  owner  of  certain 
stock,  but  have  a  right  to  rely  upon  the  stock-book  of  the  company 
as  decisive  of  that  fact.  Indeed,  according  to  all  the  cases,  the  fact 
that  the  books  show  that  a  certain  person  is  a  stockholder,  is  prima 
facie  decisive  of  his  right  to  vote. 

In  the  case  of  executors  or  administrators  of  deceased  stock- 
holders, inasmuch  as  by  operation  of  law  they  are  invested  with 
the  legal  title  to  the  stock  and  all  the  rights  incident  thereto,  they 
may  vote  thereon  although  there  has  been  no  transfer  upon  the 
books  of  the  corporation,  upon  production  of  the  requisite  legal  proof 
of  their  appointment.^  A  person  in  whose  name  stock  stands  as 
trustee,  either  for  an  individual  or  another  corporation,  has  a  right 
to  vote  thereon  •,^  but  a  person  in  whose  name  stock  stands  as  trus- 
tee for  the  corporation  itself,  cannot  vote  thereon,^  as  the  coi-poration 

*  Matter  of  North  Shore,  &c.  Ferry  Co.,  Mosseaux    v.     Urquhart,   ante  ;    United 

63  Barb.  (N.  Y.)  556.  States  v.  Columbian  Ins.  Co.,  2  Or.  (U.  S. 

"  Matter  of  Barker,  6  Wend.  (N.Y.)  509.  C.   C.)  266;   Ex  parte  Holmes,  6  Cow. 

»  Brewster   v.    Hartley,   37    Cal.   16 ;  (N.  Y.)  426. 
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cannot  vote  upon  its  own  stock  In  a  New  York  case  ^  the  court, 
in  construing  the  statute  of  that  State  relating  to  the  rights  of  stock- 
holders, which  provided  "that  in  all  cases  where  the  right  of  voting 
upon  any  share  or  shares  of  stock  of  any  incorporated  company  shall 
be  questioned,  it  shall  be  the  duty  of  the  inspector  of  the  election  to 
require  the  transfer-books  of  said  company ;  and  all  such  shares  as 
may  appear  standing  thereon  in  the  name  of  any  person  or  persons 
shall  be  voted  on  by  such  person  or  persons,  directly  by  themselves 
or  by  proxy,  subject  to  the  provisions  of  the  act  of  incorporation," 
held  that  the  provision  literally  was  broad  enough  to  cover  and  in- 
clude parties  who  might  hold  such  stock  as  mere  trustees.  The 
court  said :  "  But  the  question  remains  whether  the  latter  are  to  be 
deemed  stockholders  within  the  spirit  of  the  act.  True,  the  stock 
on  which  they  voted  in  this  case  stands  in  their  name,  but  on  the 
face  of  the  entry  they  are  declared  to  be  mere  nominal  holders. 
The  real  owner  of  the  stock  should  vote,  especially  where  his  name 
is  truly  expressed  in  the  books,  though  it  might  be  otherwise  if  he 
chose  to  have  the  entry  simply  in  the  name  of  another  without  ex- 
pressing any  trust. 

"  Now,  these  three  persons,  a  majority  of  whom  claim  the  right  to 
vote,  are  mere  trustees  ;  and  they  are  trustees,  not  for  the  directors, 
but  the  company,  the  corporation  itself.  If  there  could  be  a  vote 
at  all  upon  such  stock,  one  would  suppose  that  it  must  be  by  each 
stockholder  of  the  company  in  proportion  to  his  interest  in  it. 

"  This  brings  us  to  the  important  difficulty  in  the  case,  which  is, 
whether  stock  thus  held  can  vote  at  all.  And  we  think  it  is  not  to 
be  considered  as  stock  held  by  any  one  for  the  purpose  of  being 
voted  upon.  No  doubt  the  company  may,  from  necessity,  as  in  this 
case,  take  their  own  stock  in  pledge  or  payment,  and  keep  it  out- 
standing in  trustees,  to  prevent  its  merger,  and  convert  it  to  their 
security.  But  it  is  not  stock  to  be  voted  upon,  within  the  meaning 
of  the  charter  or  the  general  act  upon  which  we  are  proceeding.  It 
is  not  to  be  tolerated  that  a  company  should  procure  stock  in  any 
shape  which  its  officers  may  wield  to  the  purposes  of  an  election, 
thus  securing  themselves  against  the  possibility  of  a  removal"  ^ 

1  Ex  parte  Holmes,  6  Cow.  (X.  Y.)  may  be  voted  upon  by  the  trustee  the  same 

*26.  as  though  it  was  his  own.  Barker,  ea;  parte, 

"  American  Railway  ProgCo.t>.  Haven,  etc.,  6  Wend.  (N.  Y.)  509 ;  Hoppin».  Buf- 

101  Mass.  898.   But,  as  we  have  seen,  stock  fum,  9  E.  I.  618. 
held  by  trustees  for  the  benefit  of  others 
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So  the  pledgor  of  stock  ^  or  the  mortgagor  thereof  may  vote  upon 
the  same,  and  if  necessary  a  court  of  equity  will  compel  the  mort- 
gagee to  give  the  mortgagor  a  power  of  attorney  to  vote  thereon  at 
an  election,  until  after  foreclosure  or  sale.*  The  ground  upon  which 
this  rule  rests  is  set  forth  in  the  California  case^  as  follows:  "The 
question  here  is,  not  whether  the  pledgee  or  trustee  to  whom  stock 
has  been  pledged  or  retransferred  hy  a  stockholder,  and  who  appears 
upon  the  books  of  the  corporation  to  be  the  owner,  is  entitled  to 
vote,  but  it  is,  whether  the  agent  or  trustee  of  the  pledgee,  who  is 
described  in  the  certificate-book  of  the  corporation  as  a  trustee,  and 
who  holds  as  such  trustee  or  agent  certain  shares  of  stock  which 
were  pledged  by  the  corporation  to  its  creditor,  is  entitled  to  vote 
such  stock.  The  designation  of  McLane  as  trustee  was  sufficient  to 
show  that  he  did  not  hold  the  stock  in  his  own  right,  and  as  the 
corporation  was  one  of  the  parties  to  the  contract,  its  officers  are 
chargeable  with  notice  of  the  manner  in  which  he  held  the  stock. 

"  The  case  falls  within  the  principle  of  a  'New  York  case,*  in  which 
it  was  held  that  there  could  be  no  vote  upon  stock  owned  by  the 
company,  though  held  by  trustees ;  that  it  was  not  stock  to  be 
voted  upon  by  any  one  within  the  meaning  of  the  charter  or  the 
general  act  relating  to  that  subject.  Subsequent  cases,^  though 
qualifying  and  restricting  the  broad  language  of  that  case,  so  as  not 
to  exclude  the  vote  of  a  trustee  upon  the  stock  held  in  trust  for  a 
stockholder,  have  not  questioned  the  doctrine  that  the  stock  belong- 
ing to  the  corporation,  though  held  in  the  name  of  trustees,  was  not 
entitled  to  be  voted  upon.  This  doctrine  must  command  the  assent 
of  every  one,  unless  it  can  be  shown  that  a  corporation  can  become 
a  stockholder,  in  the  sense  of  the  statute,  of  its  own  stock,  receiving 
of  itself  dividends  and  responding  to  itself  for  calls  for  assessments, 
and  being  responsible  for  the  debts  of  the  corporation,  first  as  a  cor- 
poration and  second  as  a  stockholder." 

Where  stock  stands  in  the  name  of  a  person  as  "  cashier,"  "  presi- 
dent," etc.,  such  words  are  merely  descriptive,  and  a  person  succeed- 
ing him  in  that  position,  has  no  right  to  vote  upon  the  stock  unless 
it  has  been  transferred  to  him  by  such  person.®    If  the  charter  or 

'  Brewster   v.    Hartley,  37  Cal.   15  ;         '  Brewster  v.  Hartley,  onie. 
Scbolfleld  V.  Union  Bank,  2  Or.  (0.  S.         *  Ex  parte  Holmes. 
C.  C.)  115  ;  Ex  parte  Willcocks,  7  Cow.         ^  Ex  parte  Barker. 
(N.  Y.)  402.  '  Matter  of  Mohawk  v.  Hudson  River 

*  Vowell  V.  Thompson,  3  Cr.  (U.  S.  B.  E.  Co.,  19  Wend.  (N.  Y.)  135. 
C.  C.)  428. 
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general  statute  provides  who  shall  be  voters,  that  of  course  is  deci- 
sive ;  and  the  corporation  cannot  by  by-law  or  otherwise,  abridge 
this  right.^  The  evidence  of  a  person's  right  to  vote  is  to  be  found 
in  the  stock-ledger,  certificate-book,  and  transfer-book ;  but  in  case 
of  any  discrepancy  between  the  books,  or  dispute  as  to  the  right  to 
vote,  the  transfer-book  controls,  and  all  the  other  books  are  subor- 
dinate thereto.^ 

Sec.  62.  Proxies. — Unless  the  act  of  incorporation,  general  statute, 
or  the  by-laws  of  the  corporation  provide  therefor,  it  seems  to  be  the 
rule  that  stock  cannot  be  voted  by  proxy.^  But,  how  far  the  usage 
to  vote  in  this  manner  may  be  held  to  have  affected  this  question, 
remains  for  the  courts  to  decide,  but  we  may  say  that  it  is  by  no 
means  improbable  that,  even  in  the  absence  of  express  authority  in 
either  of  the  modes  stated  swpra,  the  courts,  in  view  of  a  general 
usage,  if  established,  would  be  inclined  to  hold  that  the  common-law 
rule  in  this  regard  has  been  changed  thereby.  But  there  are  cases  in 
which  it  has  been  held  that  votes  by  proxy  are  not  permissible  ex- 
cept where  special  authority  therefor  is  shown ;  but  in  these  cases 
it  is  noticeable  that  no  proof  of  such  a  usage  was  given.* 

Sec.  63.  status  of  a  stockholder,  as  to  Corporate  Property  etc. 
—  Rights  as  against  the  Corporation  and  its  Officers.  —  As  has  pre- 
viously been  stated,  the  interest  of  a  stocklfelder  in  the  corporate 
property  is  in  proportion  to  the  extent  of  his  interest  in  the  shares 
of  stock  therein.  He  does  not,  by  virtue  of  being  a  shareholder, 
acquire  any  right  to  intermeddle  with  the  property  of  the  corpora- 
tion, and  is  liable  for  a  conversion  thereof,  or  a  trespass  thereon,  the 

1  Thus  a  by-law  of  the  Passaic  and  See  also  Taylor  v.  Griswold,  3  N.  J.  Eq. 
Hackensack  Bridge  Company,  declaring  222  ;  PhiUips  v.  Wiokham,  1  Paige  Ch. 
each  proprietor  entitled  to  as  many  votes  (N.  Y. )  590.  In  re  St.  Lawrence  Steam- 
as  he  has  shares  of  stock,  was  held  con-  hoat  Co.,  44  N.  J.  L.,  529,  in  an  election 
trary  to  the  charter  of  the  company,  and  of  officers  a  person  holding  a  proxy  which 
void.  The  claim  of  having  one  vote  for  was  not  dated  was  not  permitted  to  vote, 
each  share  does  not  rest  on  the  common  upon  the  ground  that  the  omission  of  the 
law  or  any  of  its  principles.  It  wholly  date  was  suspicious.  The  court  held  that 
depends  on  the  grant  of  the  legislature,  the  proxy  should  have  heen  received.  It 
Taylor  d.  Griswold,  3  N.  J.  Eq.  222.  A  was  also  held  in  the  same  case  that  votes 
corporation  has  no  power  to  exclude  an  given  for  a  peraon-  who  is  ineligible  for 
integral  part  of  the  body,  where  a  charter  the  office  should  not  be  rejected  so  as  to 
gives  them  a  right  of  election.  Eex  ii.  give  the  election  to  another  person,  unless 
Spencer,  3  Burr.  1827  ;  Newlinp;  v.  Fran-  the  persons  voting  for  such  officer  Tcnmi  of 
cis,  3  T.  R.  189  ;  Eex  ».  Head,  4  Burr,  his  ineligibility. 

2515.  *  Phillips  v.  Wickham,  wnU;  People 

2  Downing  v.  Potts,  23  N.  J.  L.  66.         ■<!.  Twaddell,  18  Hun  (N.  Y.),  427  ;  Taylor 
°  State  V.  Tudor,  6  Day  (Conn.),  329.     v.  Griswold,  amte. 
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same  as  a  stranger  would  be.  His  interest  in  the  corporation  is  a 
property  interest,  but  he  has  no  interest  in  any  specific  property,  and 
his  only  right  of  control  over  the  property  is  such  as  he  may  exercise 
through  the  election  of  its  officers.  He  has  a  right,  however,  to  have 
his  interest  therein  protected  against  flagrant  abuses  or  mismanage- 
ment by  its  oificers,  or  against  acts  by  them  which  are  clearly  ultra 
vires}  The  rule  may  be  said  to  be  that  a  court  of  equity  has  juris- 
diction, at  the  instance  of  a  stockholder  in  a  corporation,  to  restrain 
the  corporation,  and  those  who  have  the  management  and  control  of 
it,  from  acts  tending  to  the  destruction  of  its  franchises,  from  a  viola- 
tion of  its  charter,  from  a  misuse  or  misappropriation  of  the  corporate 
powers  or  property,  and  from  other  acts  prejvdicial  to  the  stocJcholders 
amounting  to  a  breach  of  trust?  But  where  the  acts  sought  to  be 
enjoined  are  within  the  powers  of  the  corporation  or  its  officers,  and 
the  real  ground  of  complaint  is  an  honest  difference  of  opinion  as  to 
what  the  interests  of  the  corporation  require,  a  court  of  equity  has 
not  the  power,  nor  if  it  had,  would  it  be  inclined,  to  interfere.  The 
directors  and  officers  of  a  corporation  are  chosen  to  manage  its 
affairs,  presumably,  because  of  their  peculiar  fitness  therefor ;  and  so 
long  as  they  do  not  violate  the  powers  conferred  upon  them,  and  the 
trust  mth  which  they  are  confided,  it  would  be  highly  impolitic  to 
permit  the  stockholders  who  disagree  with  them  as  to  the  manage- 
ment of  the  business  to  interfere  with  their  plans.  But,  being  re- 
garded as  trustees  for  the  stockholders,  the  latter  may  in  a  proper 
case,  maintain  a  suit  in  equity  to  restrain  them  from  doing  acts 
either  ultra  vires,  or  which,  being  within  the  scope  of  their  corporate 
powers,  would  be  a  breach  of  their  trust,  or  if  such  acts  have  already 


1  Mills  V.   Northern,   &c.   E.  E.   Co.,  taker  v.  Johnson  Co.,  10  Iowa,  161.    Ex- 

L.  E.  5  Ch.  621.     If  the  majority  of  a  cept  as  to  matters  about  which  he  has 

company  propose  to  benefit  themselves  at  been  specially  authorized  to  act  for  it;  and 

the  expense  of  the  minority,  a  court  of  then    his  admission  or  knowledge   only 

equity  will  protect  the  minority,  and  one  has  effect  to  bind  the  company  by  virtue 

stockholder  may  bring  a  bill  on  behalf  of  of  his  agency,  and  not  because  of  his  posi- 

all  the  others  against  the  company.     Men-  tion  as  a  stockholder.     Norwich,  &e.  B.  E. 

ier  V.  Hooper's  Telegraph  Works,  L.  R.  Co.   v.  Cahill,  18  Conn.   484 ;  Am.  Tur 

9  Ch.  350.     A  stockholder  cannot  bind  Co.  v.  United  States,  2  Pet.  (U.  S.)  358. 
the  corporation  either  by  his  acts  —  West-        ^  In  Pond  v.   Vermont  Valley  E.    R. 

em,  &c.  Mining  Co.  v.  Peytona  Cannel  Co.,  12  Blatchf.  (U.  S.  C.  C.)  280,  it  was 

Coal  Co.,  8  W.  Va.  406  —  or  his  admis-  held  that  jurisdiction  will  be  entertained 

sions ;  and  his  knowledge  of  facts,  is  not  im-  in  such  a  case,  even  though  the  case  may 

putable  to  the  company.   Mitchell  v.  Eome  Involve  as  an  incidental  question  inquiry 

E.  E.  Co.,  17  6a.,  574  ;  Buffalo,  &c.  R.  as  to  which  of  two  boards  of  directors  is 

K.  Co.  V.  Dudley,  14  N.  Y.  336 ;  Whit-  the  legal  one. 
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been  done,  to  procure  redress  for  such  acts.^  It  is  a  general  rule  that, 
before  a  stockholder  can  institute  a  suit  in  equity  against  a  wrong- 
doer, whose  acts  operate  to  the  prejudice  of  the  interests  of  the 
stockholders  of  a  corporation,  as  by  diminishing  their  dividends  and 
lessening  the  value  of  their  stock,  a%  afplieation  must  have  been 
made  to  the  directors  of  the  company  to  institute  a  suit  in  the  name  of 
the  company,  and  they  must  have  neglected  or  refused  to  do  so.  And 
in  some  cases  it  has  been  held  that  this  refusal  is  essential  to  give  a 
stockholder  as  such  any  standing  in  court;  for  incorporation  confers 
on  the  directors,  in  the  first  instance,  the  authority  to  direct  a  suit.^ 
But  to  this  rule  there  are  so  many  exceptions  that  it  may  be  said 
that  the  exception,  rather  than  the  rule,  prevails,  and  it  is  now  gen- 
erally held  to  le  sufficient  if  the  hill  or  complaint  shows  a  reasonaUe 
accuse  for  not  making  such  a  demand^  —  as,  that  such  a  demand 
would  have  been  fruitless,  because  the  suit  is  brought  to  obtain  re- 
dress against  the  acts  of  the  directors  themselves,  which  are  ultra 
vires  or  a  fraud  upon  the  stockholders.* 


1  Wright  V.  Oroville,  &c.  Mining  Co., 
40  Cal.  20  ;  Eogera  v.  Lafayette  Agricul- 
tural Works,  52  Ind.  296. 

2  Memphis  v.  Dean,  8  Wall.  (U.  S.)  64. 
'  Fortes  v.  Memphis,  &o.  R.  E.  Co.,  2 

Woods  (TJ.  S.  C.  C. ),  323 ;  Cogswell ».  Bull, 
89  Cal.  320  ;  Brewer  v.  Boston  Theatre, 
104  Mass.  878  ;  Black  v.  Huggins,  2  Tenn. 
Ch.  780  ;  Morgan  v.  E.  E.  Co.,  1  Woods 
(U.  S.  C.  C),  15  ;  Greaves  D.  Gauge,  16 
Abb.  Pr.  (N.  Y.)  N.  s.  377  ;  Talbot  v. 
Scripp,  31  Mich.  263 ;  Ware  v.  Baze- 
more,  58  Ga.  316 ;  Young  v.  Drake,  8 
Hun  (N.  Y.),  61  ;  Craig  v.  Gregg,  83 
Penn.  St.  19  ;  Morgan  v.  Eailroad  Co.,  1 
Woods  {U.  S.  C.  C),  15.  But  if  the  bill 
or  complaint  does  not  state  a  reasonable 
excuse  for  not  applying  to  the  directors  to 
bring  the  suit,  the  bill  will  be  dismissed. 
Wilkie  V.  Bochester,  &c.  E.  B.  Co.,  12 
Hun  {JS.  Y.),  242;  Newby  v.  Oregon 
Central  E.  R.  Co.,  1  Sawyer  (IT.  S.  C.  C), 
63.  Foote  V.  Cunard  Mining  Co.,  17  Fed. 
Sep.  46. 

*  Heath  v.  Erie  E.  R.  Co.,  8  Blatchf. 
(U.  S.  C.  C.)  347.  In  Young  v.  Drake,  8 
Hun  (N.  Y.),  61,  the  complaint  alleged, 
in  substance,  that  the  plaintiff  was  the 
owner  of  1,000  shares  of  the  capital  stock 
of  the  Smith  and  Parmelee  Gold  Com- 
pany, a  corporation  organized  under  the 


general  laws  of  the  State  of  New  York, 
having  five  trustees  and  its  principal 
place  of  business  in  the  city  of  New  York, 
and  that  he  brought  the  action  in  behalf 
of  himself  and  of  all  the  other  stockhold- 
ers who  should  join  therein.  That  the 
defendants  Drake  and  Pritchard  were  ttus- 
tees  of  said  company  in  September,  1868  ; 
the  defendant  Curtis  in  January,  1869 ; 
two  other  trustees,  Rufus  Hatch  being 
elected  in  January,  1870,  and  Jacob  B. 
Jewett  in  January,  1871 ;  all  of  whom 
were  re-elected  and  were  trustees  when 
his  action  was  brought.  That  on  the  11th 
day  of  January,  1869,  the  defendant  Pritch- 
ard was  elected  president  and  the  defend- 
ant Drake  treasurer  thereof,  and  have 
ever  since  continued  to  hold  said  offices. 
That  at  meetings  of  said  trustees,  at  which 
said  Hatch  and  Jewett  were  not  present, 
but  at  which  the  three  named  as  defend- 
ants in  tills  action  constituted  a  quorum 
for  the  transaction  of  business,  they  voted 
to  each  other  divers  sums  of  money  as  sal- 
aries and  for  other  purposes.  That  in 
pursuance  of  such  resolutions  the  said 
Pritchard  received  from  the  treasurer,  on 
or  about  the  same  day,  the  sum  of  $350, 
and  also  the  further  sum  of  $1,150  on  ac- 
count of  salary  ;  and  the  said  Drake  took 
from  the  company  funds,  in  his  hands  as 
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Indeed  it  may  be  said  that,  while  the  primary  party  to  sue  for  a 
breach  of  trust,  committed  by  the  directors,  is  the  corporation,  yet 


treasurer,  the  sum  of  $275,  and  the  fur- 
ther sum  of  |1,150  on  account  of  salary. 
Then  the  said  Pritchard  and  Drake,  for 
the  $850  balance  of  salary  respectively, 
and  also  for  the  further  sum  of  |166.66, 
added  thereto  by  each,  for  salary  beyond 
the  time  specified  in  said  resolutions,  with 
the  knowledge  and  assent  of  the  said  Cur- 
tis, procured  jndgnlents  against  the  com- 
pany in  the  district  of  Gilpin  county, 
Colorado,  where  the  company's  mining 
lands  were  situated,  which  judgments 
were  entered  in  May  term,  1871,  each  for 
the  sum  of  $1,066.66.  That  executions 
were  issued  thereon  to  the  sheriff  of  the 
county  aforesaid  under  which  sales  were 
made  of  the  mining  lands,  mills  and  ma- 
chinery of  said  Smith  and  Parmelee  Com- 
pany, in  Colorado  aforesaid,  in  1871,  of 
great  value,  but  on  a  single  bid  only,  in 
the  interest  of  the  plaintiffs  in  the  judg- 
ments, to  an  amount  sufficient  only  to 
cover  or  pay  the  said  judgments  ;  whereby 
the  said  Smith  and  Parmelee  Company 
were  divested  of  the  lands,  &c.,  so  sold, 
and  sustained  great  damages  by  reason 
thereof.  And  plaintiff  avers  that  the  said 
judgments  were  recovered  and  enforced  by 
the  said  Pritchard  and  Drake,  in  collu- 
sion each  with  the  other,  and  that  defend- 
ant Curtis  had  knowledge  of  all  the 
proceedings  and  concurred  therein,  the 
three  making  a  majority  of  the  trustees. 
That  the  resolutions  of  the  trustees,  by 
which  the  sums  aforesaid  were  given  to 
the  said  Pritchard  and  Drake,  were  void 
in  law,  and  that  the  said  defendants 
Pritchard,  Drake  and  Curtis  are  liable 
for  the  amounts  so  unlawfully  voted  and 
paid  to  said  Pritchard  and  Drake.  That 
the  recovery  of  judgments  for  the  residue 
claimed  under  said  resolutions,  and  for 
the  additional  sum  of  $166.66  added 
thereto,  without  any  authority  whatever, 
was  invalid  ;  and  that  the  said  Pritchard, 
Drake  and  Curtis  ought  to  answer  for 
the  loss  to  the  company  of  the  property 
sold  under  executions  issued  upon  such 
judgments,  and  claimed  judgment  against 
the  defendants  Pritchard,  Drake,  and  Cur- 
tis therefor,  and  that  a  receiver  be  ap- 
pointed to  receive  the  sum  found  to  be 


due  by  them  and  distribute  it  to  the  stock- 
holders. The  demurrer  was  overruled  in 
the  Supreme  Court,  and  this  ruling  was 
sustained  by  the  General  Teim,  Gil- 
bert, J.,  saying :  "  We  think  the  de- 
murrers were  properly  overruled.  The 
general  rule  no  doubt  is,  that  an  action  of 
this  kind  must  be  brought  by  the  corpora- 
tion ;  but  where  the  complaint  shows  that 
the  corporation  is  still  under  the  control 
of  those  who  must  be  defendants  in  the 
suit,  the  stockholders,  who  are  the  real 
parties  in  interest,  may  bring  the  suit  in 
their  own  names,  making  the  corporation 
a  party  defendant ;  for  a  court  of  equity 
never  permits  a  wrong  to  go  unredressed 
merely  for  the  sake  of  form.  The  indivi- 
dual defendants  are  in  law,  as  well  as  in 
name,  trustees,  and  the  stockholders  are 
the  cestuis  que  truatent,  and  have  a  joint  in- 
terest in  all  the  property  and  effects  of  the 
corporation.  Upon  general  principles  of 
equity,  therefore,  stockholders  have  a  right 
to  maintain  an  action  against  the  trustees 
of  the  corporation  for  a  fraudulent  breach 
of  trust,  when  it  is  appa/rent  that  the  cor- 
poration itself  mil  not  sue  for  their  benefit. 
And  where  the  corporation  is  still  con- 
trolled  by  the  same  trustees  who  are  accused 
of  the  fraud,  or  where  s/uch  accused  per- 
sons are  a  majority  of  the  trustees,  that  is 
sufficient  evidence  that  the  corporation  will 
not  prosecute,  cmd  that  an  application  to 
the  trustees  to  direct  a  suit  to  be  brought 
against  themselves,  or  the  derelict  majority 
of  their  members  would  be  iiseless.  The 
law  never  requires  the  performance  of  a 
supererogatory  act.  It  is  averred  in  the 
complaint  that  there  are  only  five  trus- 
tees ;  three  of  them  being  the  persons 
charged  with  having  committed  the  fraud, 
are  made  defendants,  and  it  is  alleged  that 
they  are  still  trustees.  The  case,  we 
think,  is  within  the  rule  stated.  It  is 
enough  that  the  plaintiff  was  a  stockholder 
when  the  action  was  brought.  If  he  pur- 
chased his  stock  after  the  alleged  fraud 
was  committed,  that  did  not  condone  the 
fraud.  The  plaintiff  acquired  all  the 
rights  of  the  person  of  whom  he  pur- 
chased. Hamsey  v.  Gould,  57  Barb. 
(N.  Y.)  398. 
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if  the  corpioration  refuses  to  sue,  or  is  under  the  control  of  the  guilty 
directors,  the  stockholders  may  sue  in  their  individual  names  for 
themselves  and  all  other  stockholders.^  But  in  all  other  cases,  ap- 
plication must  first  be  made  to  the  corporation  to  sue.  Thus,  an 
action  against  a  third  person,  to  recover  money  belonging  to  the  cor- 
poration, cannot  be  maintained  by  a  stockholder  unless  the  bill  shows 
that  the  corporation  was  first  applied  to  to  bring  the  action,  hut  refused 
or  neglected  to  do  so.^  Nor  does  the  fact  that  the  same  persons  were 
directors  of  a  leasing  and  a  leased  railroad,  although  it  may  entitle 
either  corporation  to  do  so,  justify  one  or  more  stockholders  in  bring- 
ing an  action  to  have  the  contract  declared  void.'  But  in  all  cases 
where  the  case  shows  such  a  condition  of  things  touching  the  control 
of  the  corporate  affairs  by  those  intrusted  with  their  management  as 
would  have  rendered  a  formal  application  to  the  board  of  directors  to 
bring  the  suit  an  idle  ceremony,  the  defendant  cannot  object  to  the 
circumstance  that  the  action  is  brought  in  the  name  of  one  stock- 
holder for  the  benefit  of  all ;  *  and  if  the  corporation  in  which  he  is 
a  stockholder  enters  into  an  illegal  transaction  with  another  corpora- 
tion and  makes  an  illegal  payment  out  of  its  funds  to  such  other 
corporation,  a  stockholder  impeaching  the  dealings  and  seeking  to 
have  the  funds  restored  to  his  own  company,  may  in  his  own  name, 
maintain  an  action  against  both  corporations  for  that  purpose.^ 

1  Hodges  V.  N.  E.  Screw  Co.,  1  K.  I.  and  its  president,  and  that  the  latter  kept 
312  ;  Allen  v.  Curtis,  26  Conn.  456  ;  false  books  of  account  and  refused  to  pay 
Brown  ■».  Vandyke,  7  N.  Y.  Eq.  795  ;  over  money  rightly  due  plaintiff.  It  was 
Hensey  v.  Veazie,  24  Me.  9  ;  Samuels  v.  held  that  a  sufficient  cause  of  action  had 
Central,  &c.  Express  Co.,  McCahon  been  stated,  without  alleging  that  the  cor- 
(Kan.),  214;  Pendicares  v.  Charleston  poration  had  refused  to  bring  suit.  Brown 
Gas  Light  Co.,  10  Int.  Rev.  Eec.  110 ;  v.  Buffalo,  New  York,  &c.  E.  R.  Co.,  27 
Foss  V.  Harbattle,  2  How.  461 ;  Mozley  v.  Hun  (N.  Y. ),  342.  If  justice  to  stock- 
Alston,  1  Fhill.  796  ;  Cunningham  v.  holders  cannot  be  attained  through  an  ac- 
Pill,  5  Paige  (N.  Y. ),  Ch.  607  ;  Robinson  tion  by  the  corporation,  they  may  sue, 
V.  Smith,  3  id.  222  ;  March  v.  Eastern  making  the  corporation  a  party  defendant. 
E.  R.  Co.,  40  N.  H.  548  ;  Wells  u.  Junett,  It  was  so  held,  where,  though  a  mining  cor- 
11  How.  Pr.  (N.  Y.)  242 ;  Putnam  v.  poration  was  the  party  primarily  ag- 
Sweet,  2Chand.  (Wis.)  286.  grieved,    the    complaint    showed   special 

°  Wilkie  V.  Rochester,  &c.  R.  R.  Co.,  damages  entitling  the  plaintiff  subscribers 

ante.  to  maintain  the  action  as  against  defend- 

'  Wallaces.  Long  Island  R.  I.  Co.,  12  ant  promoters  who  had  retained  certain 

Hun  (N.  Y. ),  460.  proceeds  of  a   trust   sale.     Brewster  v. 

*  Tazewell  County  v.  Farmers'  Loan  &  Hatch,  10  Abb.  (N.  Y.)  N.  C.  400. 
Trust  Co.,  12  Fed.  Rep.  (U.  S.  C.  C.)752.  «  Salomons  v.  Laing,  6  Eng.  R.  R.  & 

In  a  suit  by  a  stockholder  against  a  cor-  Canal  Cas.   803.     Winch  v.  Birkenhead, 

poration  of  which  he  was  a  member,  the  &c..   Railway  Co.,    16    Jur.   1035.     But 

declaration  alleged  a  conversion  and  mis-  where  a  stockholder  has  remained  passive 

application  of  money  by  the  corporation  for  a  long   time,  as  in  one  case  eigh- 
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An  action  by  a  stockholder  against  a  corporation,  to  restrain  it 
from  a  contemplated  transaction  which  is  ultra  vires,  may  be  main- 


teen  months,  wliile  the  directors  are  ex- 
pending  large    sums    in   the    enterprise 
sought  to  he  enjoined,  although  if  he  had 
moved  in  season,  he  might  have  heen  en- 
titled to  the   remedy,  yet  by  his  laches, 
he  is  estopped.      Graham  v.  Birkenhead 
Railway  Co.,  20  L.  J.  Rep.  (Ch.)  445  ; 
Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y. 
159.     Where  the  directors  of  a  corpora- 
tion have  transferred  its  original  charter 
without  authority  of   stockholders,    and 
such  stockholders  have  subsequently  par- 
ticipated in  the  company's  business  under 
a  new   management,    or   permitted   the 
scheme  to  be  carried  out  without  objec- 
tion, they  are  estopped  from  denying  the 
validity  of  the  transfer.     "Where  the  char- 
ter originally  limited  the  amount  of  the 
stock,    but   on     certain    conditions    pre- 
scribed by  the  legislature,  authority  was 
given  to  increase  it,  and  parties  claiming 
the  right  to  do  so,  complied  with  the  re- 
quired conditions,   and  issued  additional 
stock,  it  was  held  that,  as  between  pur- 
chasers or  holders  and  the  corporation  or 
its  creditors,   the  former  were    estopped 
from   denying  the  validity  of  their  pro- 
ceedings, or  the  validity  of  the  stock  so 
issued.     If,  through  fraud  or  misrepresen- 
tation, parties  purchase  such  stock,  they 
may  repudiate  their  contract  of  purchase, 
and  be  relieved  of  liability,  provided  they 
act  promptly  and  are  without  laches.   But 
when  repeated  assessments  have  been  paid 
by  them,  or  they  have  in  person  or  by 
proxy  taken  part  in  the  meetings  of  stock- 
holders, continuing  to  hold  such  stock  a 
year  or  more,  and  until  the  insolvency  of 
the  company,  it  will  be  too  late  to  obtain 
relief  upon  allegations  of  fraud  and  mis- 
representation.    Upton  V.  Jackson,  1  Flip. 
(U.  S.  C.  C.)  413.     A  corporation  voted 
to  increase  its  capital  stock  2,000  shares 
out  of  its  surplus  earnings.     The  increase 
was  for  a,  special  object,  though  not  so 
stated  in  the  vote,  and  the  object  imme- 
diately thereafter  failed  ;  whereupon  the 
vote  was  rescinded  before  action  taken 
under  the  former  vote.     A  stockholder, 
with  knowledge  of  the  foregoing  facts,  a 
year  later  brought  a  suit  in  equity  to  com- 
pel an  issue  to  him  of  stock  upon  the  basis 


of  the  vote  before  mentioned.     Important 
transactions  had   intervened,  and    stock 
changed  hands  on  the  basis  of  the  unin- 
creased  capital.      It  was  held  that  the 
mere  vote  to  increase  gave  the  petitioner 
no  vested  interest,  and  that  the  company 
had  power  to  rescind  its  vote,  and  that 
the  petitioner,  by  his  laches  and  acquies- 
cence for  so  long  a  time,  had  lost  what- 
ever equity  he  might  have  had.    Terry  v. 
Eagle  Lock  Co.,  47  Conn.  141.    In  Sulli- 
van V.  Portland,  &c.  K.  E.   Co.,  4  Cliff. 
(U.  S.  C.  C.)  262,  a  railroad  corporation 
issued  certificates  known  as  old  preferred 
stock,  promising  interest  at  ten  per  cent ; 
in  1851  it  issued  bonds  at  the  rate  of  ten 
per  cent,  secured  by  a  first  mortgage  ;  in 
1852  it  made  another  issue  of  bonds  se- 
cured by  a  second  mortgage.     The  stock- 
holders authorized  the  directors  to  waive 
the  right  to  redeem  the  first  mortgage,  if 
the  holders  of  the  bonds  would  authorize 
their  trustees  to  pay  over  four  per  cent  of 
the  annual  interest  due  on  their  bonds  to 
the  corporation  for  the  payment  of  interest 
on    the   preferred  stock,  if   the    holders 
would  surrender  their  certificates  and  take 
new  ones  at  six  per  cent ;  and  in  1853  the 
president  and  treasurer  were  authorized  to 
issue  said  new  certificates  whenever  the 
arrangem'But  should  be  made.     New  certi- 
ficates were  issued.     In  1859  the  trustees 
under  the  second  mortgage  took  possession 
of  the  road,  in  order  to  foreclose,  and  re- 
mained long  enough  to  acquire  an  abso- 
lute title.      In   1862  a  new  corporation 
was  formed  which  made  an  amicable  ar- 
rangement with  the  holders  of  the  first 
mortgage  bonds.     The  holders  of  the  new 
six  per  cent  certificates  issued  in  1853 
brought  a  bill  against  the  new  corporation 
to  recover  their  proportion  of  the  four  per 
cent  interest  paid  over  to  the  treasurer. 
It  was  held  that  their  bill  should  be  dis- 
missed ;  because,  previous  to  1870,  a  con- 
tract to  pay  ten  per  cent  was  usurious, 
and   for   seventeen    years     both   parties 
treated  the  contract  as    executory,   and 
never  indicated  by  anything  on    record 
that  they  regarded  it  as  a  lien  on  any  par- 
ticular fund,  and  because   complainants 
acquiesced  in  the  disposition  of  the  inter- 
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tained,  and  must  be  sanctioned  by  the  court,  although  all  the  other 
stockholders  of  the  corporation  are  willing  to  assent  to  and  affirm  the 
proposed  course  of  action ;  but  in  a  case  of  evident  expediency,  and 
where  there  is  no  attempt  to  go  beyond  the  power  conferred,  a  court 
of  equity  will  not  be  swift  to  grant  the  stringent  relief  of  a  prelimi- 
nary injunction  to  a  stockholder  assailing  transactions  in  the  corporate 
affairs  of  which  the  other  stockholders  do  not  complain,  and  to  which 
they  have  given  their  consent.^ 

.  Although  it  is  the  undoubted  right  of  every  shareholder  in  a 
company  to  prevent  the  directors  from  exceeding  their  powers,  if  it 
appears  that  the  plaintiff  is  merely  a  puppet  in  the  liands  of  others  not 
shareholders  in  the  company,  viho  indemnify  him,  against  the  costs  of  the 
suit,  the  court  will  not  interfere  by  interlocutory  injunction.^  But  it 
seems  that  the  circumstance  that  a  person  buys  stock  expressly  to  enable 
him  to  bring  the  suit,  is  not  necessarily  a  ground  for  refusing  relief.^ 
The  reason  for  this  is  that  the  remedy  is  not  for  the  benefit  of  mie 
stockholder,  hut  for  the  lenefit  of  all,  and  the  other  stockholders  cannot 
be  denied  their  rights  simply  because  the  one  bringing  the  bill  is 
not  equitably  entitled.  The  circumstance  that  a  plaintiff  is  suing 
at  the  instigation  of  a  rival  company  is  not  of  itself  sufficient  to 
prevent  reUef ;  *  but  when  the  fact  is  established  that  under  the  pre- 
tence of  serving  the  interest  of  one  company,  the  shareholders  in  a 
rival  company,  having  purchased  shares  for  the  purpose  of  litigation, 
they  cannot  make  the  court  the  instrument  of  injuring  or  defeating 
the  company  into  which  they  so  intrude  themselves,  in  order  to  raise 
questions  and  disputes  as  to  matters  upon  which  all  the  other  mem- 
bers of  the  company  may  be  agreed ;  and  in  such  case,  it  is  not  the 
duty  of  the  court  to  interfere.  In  questions  on  the  law  of  contracts, 
where  there  is  a  discretionary  jurisdiction,  circumstances  affecting 
the  condition  of  the  contracting  parties,  and  the  origin  and  situation 
of  their  rights  in  relation  to  the  subject  matter  of  the  contract,  de- 
serve and  will  receive  attention.^ 

est  so  many  years  as  to  be  guilty  of  Zfflcftes,  (W.  Y.)  N.  s.  174.  See  also  Young*, 
and  the  new  corporation  took  their  title  Drake,  8  Hun  (N.  Y.),  61,  where  it  was 
divested  of  all  claims  which  were  illegal  held  that  the  circumstance  that  the  per- 
or  barred  by  the  statute  of  limitations  or  son  bringing  the  suit  was  not  a  stock- 
by  the  foreclosure  proceedings.  holder  when  the  wrong  was  committed  is 

1  Dupont  V.  Northern  Pacific  R.  E.  Co.,  no  ground  for  denying  relief. 

18  Fed.  Rep.  (V.  S.  C.  C.)  467.  *  Colemau  v.  Eastern  Counties  Eailw. 

'^  Filder  ■».  London,  Brighton,  &  South  Co.,  10  Beav.  1. 

Coast  Railw.  Co.  1  H.  &  M.  (Eng.  Ch.)  '  Ffooks  v.  London,  &c.  Eailw.  Co., 

8  Eamsay  v.  Erie  B.  R.  Co.,  8  Abb.  Pr.  17  Jur.  365. 
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The  bill  may  be  brought  in  the  name  of  one  or  more  stockholders, 
but  it  must  set  forth  that  it  was  brought  not  only  for  themselves, 
but  for  all  others  similarly  interested  who  may  choose  to  become 
parties  plaintiff  thereto ;  ^  and  it  must  be  brought  not  only  against 
the  defrauding  directors  but  also  against  the  corporation,^  and  must 
set  forth  in  detail  the  efforts  made  to  secure  the  desired  action  on 
the  part  of  the  corporation,  or  a  sufficient  excuse  for  not  having 
first  requested  such  action  by  it,  or  the  bill  will  be  dismissed ;  ^  and 

equally  liable  with  the  officers ;  fourth, 
that  the  stockholders  were  the  real  parties 
in  interest  to  maintain  an  action  against 
the  officers  and  fraudulent  participators, 
and  the  corporation  a  proper  party  de- 
fendant with  them.  The  corporation  was 
owner  of  a  large  amount  of  stock  in  the 
M.,  a  connecting  railroad  corporation. 
Both  corporations  were  under  the  actual 
potential  control  of  the  same  persons  as 
officers.  The  officers  of  the  M.  misapplied 
its  corporate  funds  for  their  personal  ben- 
efit. Stock  of  the  M.  was  purchased  from 
a  county  by  the  L .,  and  fraudulently  can- 
celled  by  the  officers  of  the  two  corpora- 
tions; and  a  like  amount  of  stock  in  the 
M.  was  issued  without  consideration  to 
two  persons  as  trustees  for  the  L.,  of  which 
new  issue  the  L.  was  the  equitable  owner. 
It  was  held  that  stockholders  of  the  L. 
might  maintain  a  suit  to  compel  the  offi- 
cers of  the  M.  to  restore  to  the  L.  the 
property  thus  wrongfully  taken,  without 
first  bringing  an  action  to  compel  a  trans- 
fer of  the  stock  from  the  two  trustees  to 
the  L.,  if  both  corporations  and  the  two 
trustees  were  joined  as  defendants,  and 
the  trustees  had  refused,  on  request,  to 
institute  suit  to  protect  the  property. 
Incident  to  ownership  of  stock  in  a  cor- 
poration, and  passing  as  incident  to  an 
assignment  of  shares  thereof,  is  the  right 
to  receive  their  proportional  share  of  all 
profits  not  divided  when  the  purchase  is 
completed;  and  it  is  immaterial  at  what 
time,  or  from  what  sources  these  profits 
have  been  earned.  Stockholders  are  not 
entitled  to  any  division  of  the  profits  and 
moneys  of  a  corporation  until  its  debts  are 
paid.  Eyan  v.  Leavenworth,  &c.  Eailw. 
Co.  21  Kan.  365. 

8  Foote  V.  Cunard  Mining  Co.,  17  Fed. 
Eep.  46 ;  Dannmeyer  v.  Coleman,  6  Sawyer 
(U.  S.  C.  C),  51. 


1  March  v.  Eastern  K.  E.  Co.,  40  N.  H. 
543. 

2  Young  V.  Drake,  8  Hun  (N.  Y.),  61. 
Because  the  rights  of  the  corporation  are 
affected  by  the  suit.  Smith  v.  Hurd,  12 
Met.  (Mass.)  371;  Cunningham  v.  Pelt, 
5  Paige  Ch.  {TS.  Y.)  607;  Hodges  v.  N.  E. 
Screw  Co.,  1  E.  I.  312  ;  Carpenter  v. 
Eobins,  56  How.  Pr.  (N.  Y.)  216.  An 
association  of  fifteen  persons,  including 
S.,  G.,  and  C,  was  formed  to  obtain  a 
contract  for  the  construction  of  the  rail- 
road of  a  corporation  whereof  S.  was  presi- 
dent and  G.  trea-surer,  and  to  gain  con- 
trol of  the  corporation  and  its  property  by 
issuing  to  the  association,  as  part  payment 
for  the  work,  a  majority  of  the  stock  of  the 
corporation.  At  a  meeting  of  a  bare  quo- 
rum of  the  directors  of  the  corporation, 
including  S.  and  G.,  a  proposal  was  re- 
ceived from  C,  on  behalf  of  himself  and 
his  associates,  whose  names  were  Qpn- 
cealed,  to  construct  the  road,  and  was 
referred  to  the  president,  S.,  who  made 
the  contract  as  previously  arranged  by 
the  association,  and  for  the  joint  interest 
of  its  members.  To  further  conceal  the 
plot,  C.  transferred  the  contract  to  G.  & 
Co.,  under  whose  name  the  work  was 
done  ;  but  the  association  in  fact  per- 
formed the  work,  paid  the  expenses,  and 
divided  the  profits.  With  a  majority  of 
the  stock  issued  under  the  contract,  a 
majority  of  the  directors  was  thenceforth 
chosen  from  the  association,  S.  continuing 
president.  It  was  held,  first,  that  the 
contract  made  by  S.  In  the  name  of  the 
corporation  with  C.  was  fraudulent  and 
void ;  second,  that  the  officers  were  ac- 
countable to  the  corporation  for  the  abuse 
of  their  trust,  and  the  profits  realized  un- 
der the  contract;  third,  that  all  persons 
participatiug  in  the  fraudulent  transac- 
tions with  knowledge  of  the  facts  were 
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it  must  appear  that  he  made  an  earnest,  and  not  a  simulated  effort 
to  obtain  redress  within  the  corporation,  where  there  was  time  to  do 
so,  and  that  he  was  a  stockholder  at  the  time  of  the  transaction}  But 
it  has  been  held  that  all  the  fraudulent  directors  are  not  necessary 
parties  to  a  bill  brought  to  obtain  satisfaction  for  a  fraudulent  breach 
of  trust,  this  being  an  exception  to  the  rule  that  in  a  proceeding  in 
equity  against  trustees,  all  must  be  made  parties.^ 

The  relation  of  a  stockholder  to  the  corporation  is  one  of  contract, 
and  for  this  reason  neither  the  legislature  nor  the  corporation  itself 
can,  without  the  consent  of  all  the  stockholders,  change  the  plan  or 
character  of  the  enterprise  f  and  no  majority  however  large  can  divert 
any  portion  of  the  capital  or  earnings  of  the  company  to  any  purpose 
not  consistent  with  the  original  plan  and  intention  as  specified  in  the 
charter.*  It  is  often  said  that  any  change  not  fundamental  may 
be  made ;  but  this  must  be  understood  simply  as  meaning  that  any 
change  which  does  not  impair  the  contract  express  or  implied  between 
the  corporation  and  its  stockholders  may  be  made ;  and  any  change 
or  alteration  either  in  the  charter  or  the  general  plan  of  the  corpora- 
tion which  does  impair  this  contract  violates  the  rights  of  each  and 
every  stockholder  who  has  not  expressly  or  tacitly  assented  thereto ; 
and,  although  he  stands  alone  in  his  opposition,  a  court  of  eq[uity 
will  at  his  instance  restrain  such  acts  on  the  part  of  the  corporation.^ 
Thus,  where  a  charter  is  granted  to  a  railroad  company  to  build  and 
operate  a  railroad  between  certain  termini,  authority  is  not  given  to 
build  and  operate  a  railroad  between  other  and  different  termini, 
nor  to  engage  in  any  other  different  or  independent  business  ;  and  it 
is  a  part  of  the  contract  implied  between  the  corporation  and  the 
subscribers  to  its  stock,  that  the  funds  raised  from  the  subscription 
shall  not  be  used  for  the  construction  of  a  different  line  of  railroad,^  or 
for  the  prosecution  of  any  other  or  independent  business.  Thus,  in  an 
English  case,''  the  defendant  corporation  was  restrained  from  carrying 
on  a  trade  in  coal,  in  connection  with  its  business  as  a  railway  com- 

1  Dannmeyer  v.  Coleman,  ante.  *  Attorney-General  i>.  Great  Northern 

2  Protection  Ins.  Co.  v,  Dummer,  cited  Railw.  Co.,  6  Jur.  (k.  s.)  1006;  McCrary 
5  Paige  (K.  Y.)  Ch.  607;  Cunningham  v.  v.  Junction  E.  R.  Co.,  9  Ind.  358;  Win- 
Pell,  ante ;  Mayne  v.  Griswold,  3  Sandf.  tor  v.  Muscogee  E.  R.  Co.,  11  Ga.  438  ; 
(N.  Y.)  463.  Kean  v.  Johnson,  amte;  Black  v.  Del.  & 

'  Middlesex  Turnpike  Co.  v.  Locke,  8  Raritan  Canal  Co.,  ante. 
Mass.  268.  «  Stevens  v.  Rutland,  &o.  R.  E.  Co., 

*  Black  V .  Del.  &  Raritan  Canal  Co.,  29  Vt.  545. 
22  N.  J.  Eq.  130;  Affd.  24  id.  485;  Kean         '  Attorney-General  v.  Great  Northern 

V.  Johnson,  9  id.  401.  Railw.  Co.,  7  Jur.  1006. 
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pany.  Said  Kindersley,  V.  C. :  "  Is  such  an  act  illegal  ?  Now  here 
again,  it  appears  to  me  that  this  question  is  hardly  arguable  on  this 
point.  .  .  .  Although  the  act  of  Parliament,  which  constitutes  and  in- 
corporates the  company  contains  no  prohibition  in  express  terms 
against  engaging  in  any  other  business  except  that  of  making  and 
maintaining  and  using  the  railway,  there  is  implied  in  every  such  act 
of  Parliament,  a  prohibition,  or  (looking  at  it  as  a  contract)  a  con- 
tract against  ever  engaging  in  any  other  business  than  that  of  a  rail- 
way company."  ^  But  without  stopping  to  discuss  these  questions 
fully  in  this  place,^  it  may  be  said  that  this  rule  is  not  so  narrow  in 
its  application  as  to  prohibit  such  corporations  from  transacting  such 
subordinate  and  connected  business  as  is  convenient  to  the  prosecu- 
tion of  the  main  business,  although  perhaps  not  strictly  essential 
thereto,^  or  from  engaging  in  matters  which  come  fairly  within  the 
scope  of  their  powers,  although-  not  primarily  contemplated  by  their 
founders,*  or  which  becomes  essential  to  its  existence  or  to  the  carry- 
ing out  of  its  original  plan  or  business.^  The  stockholder  can  only 
complain  when  the  acts  of  the  corporation  are  ultra  vires,  and  not 
within  the  scope  of  its  express  or  implied  powers. 

Sec.  64.  when  stockholders  may  Defend  a  Suit  against  a  Corpora- 
tion. —  There  are  instances  in  which  a  stockholder  may  intervene  in 
defence  of  an  action  against  a  corporation.  Thus,  in  an  action  against 
a  corporation,  a  judgment  in  which  would  be  presumptive  evidence 
against  the  stockholders  in  actions  against  them  on  their  individual 
liability,  the  stockholders  are  interested  to  assist  the  defence ;  and, 
if  the  attorneys  of  the  corporation  decline  further  defending  on  the 
ground  of  non-payment  of  their  fees,  the  corporation  having  become 
insolvent,  the  stockholders  may  intervene;  and,  at  their  instance,  the 
court  will,  in  a  proper  case,  relieve  the  corporation  from  a  default, 
and  allow  them  to  carry  on  the  litigation,^ 

1  See  also  Natusch  v.  Irving,  2  Cooper        *  Atlantic,  &c.  E.  E.  Co.  v.  St.  Louis, 
Ch.  Cas.  Part  2,  358.  66  Mo.  228;  Lyde  v.  Eastern  Bengal  EaUw. 

2  They  will  be  fully  treated  under  the    Co.,  36  Beav.  10. 

head  of   "  Powers  of  Railroad  Corpora-  *  Lyndeborough  Glass  Co.  v.  Maasaehu- 

tions."  setts  Glass  Co.,  Ill  Mass.  315;  Leifchild's 

«  Watt's  Appeal,  78  Penn  St.  370;  Eut-  Case,  L.  E.  1  Eq.  231. 

land  &  Burlington  E.  E.  Co.  v.  Proctor,  »  Peck    v.   N.    Y.    &    Liverpool,    &c. 

29  Vt.  93;  Pearce  v.  Madison,  &c.  E.  E.  Steamship  Co.,  3  Bosw.  (N.  Y.)  632.     A 

Co.,  21  How.   (IT.  S. )  442;  Downing  v.  stockholder  of  a  defunct  corporation  has 

Mt.   Washington  Co.,    40  N.   H.    230  ;  such  an  interest  as  entitles  him  to  defend 

Shawmut  Bank  v.  Plattsburgh,  &c.  E.  E.  a  suit  brought  to  foreclose  a  mortgage 

Co.,  31  Vt.   491;  Wheeler  v.  San  Fran-  alleged  to  have  been  executed  by  the  cor- 

cisco,  &c.  E.  E.  Co.,  31  Cal.  46.  poration  when  alive.    Chouteau  v.  Allen, 
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Sec.  65.    Cannot  bring  Action  at  Law  against  Directors  for  Damages. 

— An  individual  stockholder  cannot  maintain  an  action  at  law  against 
the  directors  of  a  corporation,  for  damages  which  he  has  sustained 
by  reason  of  their  fraud  or  mismanagement  of  the  affairs  of  the  cor- 
poration. If  he  has  any  remedy  at  law  in  such  a  case,  it  is  against 
the  corporation,  to  which  the  directors  are  responsible.^  His  remedy 
is  in  a  court  of  equity  .^ 

Sec.  66.  Right  to  Dividends. — A  Stockholder  cannot  compel  a 
corporation  to  declare  a  dividend,  as  the  expediency  of  doing  so 
must  necessarily  be  confided  to  the  directors ;  and  as  they  are  in- 
vested with  a  discretion  in  the  matter,  the  courts  will  not  inter- 
fere therewith  except  in  rare  and  exceptional  instances.  The  usual 
remedy  is  to  be  had  by  a  change  in  the  board  of  directors.^    But 


70  Mo.  290.  They  have  a  remedy  in 
chancery  against  the  directors  to  prevent 
them  from  doing  acts  which  would  amount 
to  a  violation  of  the  charter,  or  to  pre- 
vent any  misapplication  of  the  capital 
or  profits  which  might  lessen  the  value  of 
the  shares,  if  the  acts  intended  to  be  done 
amount  to  what  is  called  in  law  a  breach 
of  trust  or  duty.  So  also  a  stockholder 
has  a  remedy  against  individuals,  in  what- 
ever character  they  profess  to  act,  if  the 
subject  of  complaint  is  an  imputed  viola- 
tion of  a  corporate  franchise,  or  the  denial 
of  a  right  growing  out  of  it,  for  which 
there  is  not  an  adequate  remedy  at  law. 
Wilcox  V.  Bickel,  11  Neb.  164.  They 
may  bring  suit  to  cancel  a  deed  purport- 
ing to  have  been  made  by  the  corporation, 
as  a  cloud  on  the  title  of  the  corporation. 
Baldwin  v.  Canfield,  26  Minn.  43. 

1  Smith  V.  Poor,  40  Me.  415 ;  Allen  ». 
Curtis,  26  Conn.  455;  Housdon  v.  Cope- 
land,  16  Me.  314;  Evans  v.  Brandon,  53 
Tex.  56. 

2  Smith  V.  Hurd,  12  Met.  (Mass.)  871; 
Sears  v.  Hotchkiss,  25  Conn.  171 ;  Bishop 
V.  Houghton,  1  E.  D.  S.  (S.  Y.  C.  P.) 
566. 

'  Louisiana  v.  Bank  of  Louisiana,  6  La. 
745  ;  Jermain  v.  Lake  Shore,  &c.  R.  E. 
Co.,  91  N.  Y.  488;  Beers  v.  Bridgeport 
Spring  Co.,  42  Conn.  21;  Karnes  v.  Boch- 
ester,  &c.  R.  R.  Co.,  4  Abb.  Pr.  (N.  Y.) 
N.  8.  107  ;  Brown  v.  Monmouthshire 
Railw.  Co.,  15  Jur,  475;  Barnard  v.  Vt. 
&  Ma«s.  R.  R.  Co.,  7  Allen  (Mass.),  521. 
Even  though  the  articles  of  association 


provide  that  there  shall  be  a  semi-annual 
dividend,  it  is  competent  for  the  directors 
not  to  declare  a  dividend;  and  a  stock- 
holder cannot  maintain  a  bill  to  enjoin 
the  collection  or  sale  of  the  securities  he 
has  given  the  association  for  his  shares 
because  a  dividend  was  not  declared.  Ely 
V.  Sprague,  Clarke  Ch.  (S.  Y.)  351.  A 
mandamus  will  not  lie  to  compel  a  cor- 
poration to  produce  its  books  for  the  pur- 
pose of  declaring  a  dividend.  Rex  v. 
Bank  of  England,  2  B.  &  Aid.  620.  See 
Williston  V.  Michigan  Southern,  &c.  R.  R. 
Co.,  13  Allen  (Mass.),  400,  as  to  relief  by 
stockholders  of  guaranteed  stock  against 
a  foreign  corporation.  Also  Chase  v.  Van- 
derbilt,  37  N.  Y.  Superior  Ct.  334,  as  to 
dividends  by  a  consolidated  company  out 
of  the  earnings  of  one  of  the  companies 
before  consolidation.  Earnes  v.  Roches- 
ter, &o.  R.  E.  Co.,  4  Abb.  Pr.  (N.  Y.) 
N.  s.  107.  A  stockholder  is  not  entitled 
to  any  of  the  property  or  profits  of  a  cor- 
poration until  a  division  has  been  made, 
or  a  dividend  has  been  declared.  Boardman 
V.  Lake  Shore  &  Michigan  Southern  R.  R. 
Co.,  84  N.  Y.  157;  Chicago,  &c.  R.  E. 
Co.  V.  Page,  1  Biss.  (TT.  S.  C.  C.)  461; 
Hyatt  V.  Allen,  66  N.  Y.  558;  Harris  ». 
San  Francisco  Sugar  Refining  Co.,  41  Cal. 
393.  If  the  directors  unreasonably  refuse 
to  divide  the  surplus  earnings  from  time 
to  time,  they  may  be  compelled  to  do  so 
by  the  courts.  Scott  *.  Eagle  F.  Ins.  Co., 
7  Paige  Ch.  (N.  Y.)  198.  But  the  courts 
will  interfere  with  the  discretion  of  direc- 
tors with  great  reluctance,  and  only  in 
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when  a  dividend  is  declared,  e,o  instanti  a  debt  is  thereby  created 
against  the  corporation  in  favor  of  each  stockholder,  to  the  extent  of 
the  amount  of  stock  held  by  him,  for  the  amount  of  dividend  to 
which  his  stock  is  entitled.  An  actionable  promise  arises  by  impli- 
cation in  all  cases  in  which  the  duty  is  definite  and  due  to  the  indi- 
vidual ;  hut  when  such  duties  are  indefinite,  or  are  due  to  the  members 
in  their  collective  capacity,  no  such  promise  can  be  implied.  Thus, 
the  duty  resting  upon  a  corporation,  where  profits  are  in  hand,  to 
distribute  them  among  the  shareholders  in  the  form  of  dividends,  is 
indefinite  and  discretionary  in  its  nature,  and  is  in  no  sense  due  to 
any  particular  member,  but  to  the  community  of  members,  for  the 
performance  of  which  no  promise  can  be  implied  in  favor  of  the 
separate  stockholders.  But  aft&r  a  dividend  is  declared,  the  right  to 
the  profits  becomes  individualized,  and  the  duty  to  distribute  in  cer- 
tain proportions  attaches  as  a  right  in  favor  of  each  member ;  and 
therefrom  arises  an  implied  promise  to  pay  it  on  demand,  which 
can  be  enforced  by  action.^     But  an  action  cannot  be  maintained 


rare  and  exceptional  instances,  when  they 
are  acting  in  bad  faith,  —  State  v.  Bank  of 
Louisiana,  6  La.  745  , —  or  from  a  wilful 
abuse  of  their  discretion.  Smith  v.  Pratt- 
villeMfg.  Co.,  29  Ala.  503;  Harris  v.  San 
Francisco  Sugar  Refining  Co.,  41  Cal.  393  ; 
Beers  v,  Bridgeport  Spring  Co.,  42  Conn. 
117;  State  v.  Bank  of  Louisiana,  6  La. 
745;  Ely  v.  Sprague,  Clarke  Ch.  (K.  Y.) 
351;  Pratt  v.  Pratt,  33  Conn.  446;  Ste- 
vens V.  So.  Devon  Eailw.  Co.,  9  Hare,  313; 
Karnes  v.  Rochester,  &o.  R.  R.  Co.,  4  Abb. 
Pr.  (N.  Y.)  417;  Thompson  v.  Erie  R.  R. 
Co.,  45  N.  Y.  468;  Scott  v.  Eagle  F.  Ins. 
Co.,  7  Paige  Ch.  (N.  Y.)  198;  Chase  v. 
Vanderbilt,  62  N.  Y.  307;  "Williston  v. 
Michigan  Southern,  &c.  B.  R.  Co.,  13 
Allen  (Mass.),  400;  Howell  v.  Chicago, 
&o.  R.  R.  Co.,  51  Barb.  (K.  Y.)  378. 
The  property  of  a  corporation  belongs  to 
it,  and  can  only  be  sued  for  and  recovered 
in  its  name,  although  all  the  stock  be- 
longs to  one  person.  Button  v.  Hoffman, 
Wis.  S.  C,  20  N.  "W.  Eep.  667.  Its 
members  are  merged  in  the  corporation, 
and  the  right  of  control  over,  or  aliena- 
tion of  its  property  is  in  it.  Railroad  Co. 
V.  Railroad  Co.,  23  Minn.  359  ;  Tan  Al- 
len V.  Assessors,  3  "Wall.  (U.  S.)  584.  If 
one  person  owns  nearly  all  the  stock  of  a 
corporation,  and  is  its  president,  superin- 
VOL.  I.  — 11 


tendent,  and  general  manager,  he  has  no 
authority  as  such  to  mortgage  the  cor- 
porate property.  Stowe  v.  Wyse,  7  Conn. 
214  ;  C.  &  N.  "W.  R.  R.  Co.  v.  Jones,  24 
Wis.  388. 

*  Jackson  v.  Newark  Flank  Road  Co., 
31  N.  J.  L.  277;  Coles  v.  Bank  of  Eng- 
land, 10  Ad.  &  El.  437;  Davis  v.  Bank  of 
England,  2  Bing.  393;  Carpenter  v.  IT.  Y. 
&  N.  H.  R.R.  Co.,  5  Abb.  Pr.  (N.  Y.) 
277;  Keppel  v.  Petersburgh,  &c.  R.  R. 
Co.,  Chase  Dec.  (U.  S.)  167  ;  Feistel 
V.  King's  College,  10  Beav.  491;  City  of 
Ohio  V.  Cleveland,  &c.  R.  R.  Co.,  6  Ohio 
St.  489;  Kingi).  Patterson,  &c.  R.  R.  Co., 
29  N.  J.  L.  604;  LeEoy  v.  Globe  Ins. 
Co.,  2  Edwards  Ch.  (N.  Y.)  657.  And 
if  the  dividend  is  declared,  the  time  for 
its  payment  to  be  fixed  by  the  directors 
at  a  future  day,  and  the  directors  upon 
demand  neglect  or  refuse  to  fix  the  time 
of  payment,  or  if  they  subsequently  di- 
vert the  funds  set  apart  for  the  payment 
of  a  dividend,  a  court  of  equity  will  en- 
force payment,  or,  if  necessary,  will  com- 
pel the  corporation  to  declare  a  dividend. 
Beers  v.  Bridgeport  Spring  Co.,  42  Conn. 
21 ;  Pratt  v.  Pratt,  Read,  &  Co.,  33  Conn. 
446;  Scott  v.  Eagle  Fire  Ins.  Co.,  7  Paige 
Ch.  (N.  Y.)  203.  When  a  dividend  is 
declared,  the  funds  of  the  corporation  to 
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therefor  until  a  demand  of  payment  has  first  been  made,^  or  if 
payable  at  a  future  day  named,  until  after  the  lapse  of  such  day  and 
a  demand  of  payment.^ 


that  extent  are  individualized,  and  a  debt 
in  favor  of  each  stockholder  to  the  extent 
of  the  stock  held  by  him  is  created.  Scott 
V.  Central  R.  R.  Co.,  52  Barb.  (N.  Y.) 
45  ;  Kane  v.  Bloodgood,  7  John.  Ch. 
(N.  Y.)  90;  Westchester  R.  R.  Co.  v. 
Jackson,  77  Penn.  St.  371  ;  LeEoy  v. 
Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657; 
Philadelphia,  &o.  R.  R."  Co.  v.  Cowell,  28 
Penn.  St.  329;  Ehle  v.  Chittenango  Bank, 
24  N.  Y.  548  ;  King  v.  Patterson,  &c. 
E.  E.  Co.,  29  N.  J.  L.  82;  id.  504  ;  State 
V.  Baltimore,  &c.  E.  E.  Co.,  6  Gill  (Md.), 
363;  Chase  v.  Vanderbilt,  37  N.  Y.  Supe- 
rior Ct.  334.  And  he  may  recover  the 
amount  in  an  action  of  general  assumpsit 
for  money  had  and  received.  King  v. 
Patterson,  &c.  E.  E.  Co.,  ante.  But  he 
can  only  sue  for  himself;  and  if  a  bill  in 
equity  is  brought  to  restrain  the  payment 
of  a  dividend  already  declared,  he  must 
bring  it  in  his  own  name,  and  cannot 
bring  it  in  behalf  of  himself  and  all  other 
stockholders.  Carlisle  v.  Southeastern 
Eailw.  Cp.,  13  Beav.  295.  A  remedy 
may  also  be  had  in  equity  in  a  proper 
case  for  a  dividend  declared  but  not  paid 
(Beers  v.  Bridgeport  Spring  Co.,  24  Conn. 
17).  But  its  payment  cannot  be  compelled 
by  mandamus.  People  v.  Central,  &c. 
Co.,  41  Mich.  166.  A  bill  in  equity  is 
the  appropriate  and  only  remedy.  An 
action  at  law  would  not  lie,  as  the  direc- 
tors had  not  fixed  the  time  of  payment. 
Scott  V.  Eagle  Fire  Ins.  Co.,  7  Paige 
(N.  Y.),  203;  Pratt  v.  Pratt,  Eead,  &0o., 
83  Conn.  446.  If  the  earnings  of  the 
company  have  not  been  separated  from 
the  capital  by  the  directors,  and  placed  to 
the  credit  of  the  stockholders,  it  will 
be  the  duty  of  the  court  to  compel  the 
company  to  divide  the  earnings.  The 
power  to  determine  whether  they  shall 
pay  dividends  is  not  wholly  vested  in  the 
directors,  or  the  majority  of  the  corpora- 


tors. This  power  rests  with  the  court. 
Barnard  v.  Vt.  &  Mass.  E.  E.  Co.,  7  Allen 
(Mass.),  521.  The  stockholders  are  pre- 
sumed to  have  invested  their  money  for 
the  purpose  of  obtaining  annual  returns. 
Before  extending  its  business,  therefore, 
the  company  should  increase  its  capital, 
and  the  directors,  by  taking  the  earnings 
for  that  purpose,  commit  a  gross  violation 
of  their  duty.  And  if  the  directors  have 
wrongfully  invested  the  earnings  which 
have  been  set  apart  as  dividends,  their 
only  remedy  would  be  an  increase  of  capi- 
tal. Hoole  V,  Great  Western  Eailw.  Co., 
L.  E.  3  Ch.  App.  269.  Failing  in  this, 
if  money  to  pay  dividends  declared  as 
stated  supra  could  not  be  borrowed  on 
the  credit  of  the  company,  its  affairs 
should  be  wound  up,  the  dividends  paid 
over,  and  capital  divided.  N.  Y.  &  N.  H. 
R.  R.  Co.  V.  Schuyler,  84  N  Y.  49.  The 
directors,  by  declaring  dividends,  separate 
the  earnings  of  the  company  from  the 
capital  stock,  and  they  thereby  become 
the  property  of  the  stockholders,  and  no 
longer  remain  the  property  of  the  corpo- 
ration. Williston  V.  Michigan  Southern 
R.  R.  Co.,  13  Allen  (Mass.),  404.  They 
are  none  the  less  dividends  because  the 
time  for  their  payment  was  afterwards  to 
be  fixed  by  the  directors.  Price  v.  Ander- 
son, 15  Sim.  473;  McLaren  v.  Stainton, 
3  DeG.  F.  &  J.  202;  DeGendre  ».  Kent, 
L.  R.  4  Eq.  Cas.  283 ;  Eai-p's  Appeal,  28 
Penn.  St.  368;  Foote,  Appellant,  22  Pick. 
(Mass.)  299;  Balch  v.  Hallet,  10  Gray 
(Mass.),  402;  March  v.  Eastern  R.  R.  Co., 
43  N.  H.  515;  Van  Doren  v.  Olden,  19 
N.  J.  L.  117;  King  v.  Patterson  &  Hud- 
son Eiver  E.  R.  Co.,  29  id.  82,  504;  Jack- 
son V.  Newark  Plank  Road  Co.,  31  id. 
277  ;  Spear  v.  Hart,  8  Robt.  420  ;  Clark- 
son  V.  Clarkson,  18  Barb.  (N.  Y.)  646  ; 
Simpson  «.  Moore,  80  id.  637  ;  LeRoy  v. 
Globe  Ins.  Co.,  2  Edw.  Ch.  (N.  Y.)  657. 


1  State  V.  Baltimore,  &o.  R.  R.  Co,,  6    quiry  is  not  sufficient.     Scott  v.  Central, 
Gill  (Md. ),  863;  Hagar  v.  Union  National    &c.  R.  R.  Co.,  62  Barb.  (N.  Y.)  45. 
Bank,  63  Me.  509.    A  mere  letter  of  in-         '  Beers  v.  Bridgeport  Spring  Co.,  42 

Conn.  17. 
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All  dividends  must  be  equal  and  just  among  aU  those  who  are 
interested,  and  if  any  unjust  discrimination  is  made,  giving  one  class 
an  unfair  advantage  over  another,  a  court  of  equity  has  power  to 
correct  the  wrong.i  So  too  a  dividend  must  be  declared  out  of  the 
earnings  or  profits  of  a  corporation,  and  if  a  dividend  is  declared 
where  there  has  in  fact  been  no  money  earned  with  which  to  pay 
it,  its  payment  will,  unless  the  power  to  declare  the  dividend  other- 
wise than  from  the  profits  is  specially  given  by  statute,  be  enjoined 
upon  the  application  of  a  stockholder.^    "  Dividends "  said  Lord 


It  was  not  necessary  that  there  should  be 
cash  in  hand,  or  on  deposit,  to  the  amount 
of  the  dividend  declared,  to  entitle  the 
petitioners  to  payment.  Stringer's  Case, 
L.  E.  4  Ch.  App.  492.  Nor  did  it  make 
any  difference  that  a  part  of  the  dividend 
declared  was  invested  in  property  belong- 
ing to  the  corporation,  and  the  capital  in- 
creased thereby.  Reed  v.  Head,  6  Allen 
(Mass.),  174;  Stoddard  u.  Shetucket  Foun- 
dry Co.,  34  Conn.  542.  The  directors, 
having  declared  a  dividend,  have  no  power 
to  take  it  from  the  credit  of  the  stock- 
holders and  carry  it  to  a  surplus  fund 
account.  This  could  not  be  done  without 
the  consent  of  the  stockholders.  Dodge 
V.  Woolsey,  18  How.  (U.  S.)  341. 

1  Luling  V.  Atlantic  Mut.  Ins.  Co.,  45 
Barb.  (N.  Y.)  510;  Ryder  v.  Alton,  &c. 
E.  K.  Co.,  13  111.  516;  Harrison  v.  Mexi- 
can R.  E.  Co.,  L.  E.  19  Eq.  319;  Hoole  v. 
Great  Western  Eailw.  Co.,  L.  R.  3  Ch. 
262 ;  Atlantic,  &c.  Tel.  Co.  v.  Common- 
wealth, 3  Brews.  (Penn.)  366.  In  State 
V.  Baltimore,  &c.  R.  E.  Co.,  6  Gill  (Md.), 
363,  it  was  held  that  while  the  directors 
are  the  sole  judges  of  the  propriety  and 
the  means  of  declaring  dividends,  yet  they 
cannot  declare  a  money  dividend  of  three 
dollars  to  all  stockholders  having  less  than 
fifty  shares  each,  and  a  dividend  of  one 
dollar  in  money  and  two  dollars  in  the 
bonds  of  the  company  to  those  having 
more  than  fifty  shares  each,  as  such  a  dis- 
crimination is  unequal  and  unjust. 

2  Painesville,  &c.  R.  R.  Co.  v.  King,  17 
Ohio  St.  534;  Carpenter  v.  N.  Y.  &  N.  H. 
R.  R.  Co.,  5  Abb.  Pr.  (N.  Y.)  277;  Bumes 
V.  Pennell,  2  H.  L.  Cas.  497.  But  the 
stockholder  bringing  the  bill  must  show 
that  he  is  entitled  to  share  in  the  divi- 
dend.     Carlisle  ii.   Southeastern  Eailw. 


Co.,  14  Jur.  535.  The  payment  of  divi- 
dends out  of  the  capital  stock  will  be  re- 
strained. Bloxham  v.  Metropolitan  Eailw. 
Co.,  L.  E.  3  Ch.  337.  Nor  will  a  corpo- 
ration be  permitted  to  pay  dividends  out 
of  money  necessary  to  make  repairs.  Dent 
V.  London  Tramway  Co.,  1  Am.  &  Eng. 
E.  E.  Cas.  592.  But  a  court  of  equity 
wiU  not  restrain  the  payment  of  a  divi- 
dend to  stockholders  at  the  suit  of  another 
company  claiming  the  right  of  distress  for 
the  non-payment  of  toll  charges.  South 
Yorkshire  Eailw.  Co.  v.  Great  Northern 
Eailw.  Co.,  9  Exchq.  55.  The  declaring 
of  a  dividend  where  none  has  been  earned 
is  regarded  as  a  fraud  upon  those  who 
purchase  the  stock  at  a  value  which  has 
been  enhanced  by  such  dividends;  and  in 
a  proper  case  the  transfer  will  be  set  aside. 
Bumes  v.  Pennell,  2  H.  L.  Cas.  497 ; 
Stainbank  v.  Fearnley,  9  Sim.  556.  And 
a  party  defrauded  thereby,  has  his  remedy 
at  law.  But  a  court  of  equity  will  not 
restrain  the  payment  of  a  dividend  merely 
upon  the  gi'ound  that  the  directors  have 
acted  in  violation  of  their  duties  to  the 
public.  Brown  v.  Monmouthshire  EaUw. 
&  Canal  Co.,  13  Beav.  32  ;  Stevens  v. 
South  Devon  Eailw.  Co.,  9  Hare,  313. 
Money  to  compensate  a  corporation,  whose 
property  consisted  of  a  wharf  and  dock, 
for  part  of  its  real  estate  taken  by  right  of 
eminent  domain,  if  distributed  as  a  divi- 
dend to  the  shareholders,  belongs  to  the 
capital,  and  not  the  income  of  a  trust 
fund  invested  in  the  shares.  An  action  to 
secure  the  application  of  future  earnings 
of  the  defendant  to  the  payment  of  divi- 
dends due  on  preferred  stock,  was  brought 
by  one  of  the  holders  of  such  stock  on  his 
own  behalf,  and  on  behalf  of  others  having 
like  grounds  of  complaint.     It  was  held, 
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Campbell,^  "  are  supposed  to  be  paid  out  of  profits  only,  and  where 
directors  order  dividends  to  be  paid  where  no  such  profits  have 
been  made,  without  expressly  saying  so,  a  gross  fraud  is  practised, 
and  the  directors  are  not  only  civilly  liable  to  those  whom  they 
have  deceived  and  injured,  but  are  guilty  of  conspiracy  for  which 
they  are  liable  to  be  prosecuted  and  punished."  Where  dividends 
have  been  paid  to  stockholders  out  of  the  capital,  or  what  is  the 
same  thing,  out  of  money  borrowed  for  that  purpose,  a  receiver  of 
the  company  may  recover  of  the  stockholders  the  sums  received  by 
them  as  dividends;  and  the  same  is  also  true  as  to  dividends  paid 
while  the  company  was  insolvent.^  And  where  there  is  spurious 
stock  of  the  corporation  outstanding,  a  holder  of  genuine  stock  may 
bring  a  bill  to  restrain  the  corporation  from  paying  dividends  upon 
it.^  So  a  corporation  may  be  restrained  from  paying  dividends 
already  declared,  where  it  has  no  surplus  earnings,*  or  where, 
although  it  had  a  sufficient  surplus  when  the  dividend  was  declared, 
yet  before  it  became  due  the  surplus  was  swept  away  by  the  fraud 
of  one  of  its  officers  or  other  unforeseen  circumstances.^  But  after 
a  dividend  has  been  declared  and  paid  to  a  part  of  the  stockholders, 
the  corporation  cannot  defend  against  an  action  by  the  other  share- 
holders for  their  share  of  the  dividend,  upon  the  ground  that  the 
dividend  has  not  been  earned,  and  that  its  payment  would  operate 
as  a  withdrawal  of  a  part  of  the  capital.®  "We  do  not"  said  Hinman, 


first,  that  it  was  brought  in  proper  form;  When  a  dividend  has  been  declared,  and 

second,  that  the  stockholders  of  the  de-  the  money  with  which  to  pay  it  has  been 

fendant  were  not  necessary  parties.     The  set  apart  or  deposited,  the  stockholders 

net  earnings  of  the  defendant  before  the  ao-  acquire  a  lien  in  equity  thereon,  which 

tion  was  brought  had  been,  in  part,  appro-  will  be  enforced  by  a  court  of  equity  even 

priated  to  dividends  upon  common  stock,  in  the  hands  of  a  receiver.     Matter  of 

It  was  held  that  the  owners  of  preferred  LeBlano,  4  Abb.  N.  C.  (N.  Y.)  221. 

stock  were  entitled  t»  interest  on  the  divi-  ^  Bumes  v.  Pennell,  ante. 

dends  they  were  entitled  to  receive  from  ^  Osgood  v.  Laytin,  3  Keyes  (N.  Y.), 

the  time  of  such  appropriation.      Heard  521. 

V.  Eldredge,  109  Mass.  258  ;   Prouty  v.  >  Underwood  v.  N.  Y.  &  K.  H.  E.  R. 

Michigan  &  Northern  Indiana  R.  R.  Co.,  Co.,  17  How.  Pr.  (N.  Y.)  537. 

4  T.  &  C.  (N.  Y.)  230.     A  consolidated  *  Carpenter  v.  N.  Y.  &  N.  H.  R.  R. 

corporation  has  no  power  to  declare  a  divi-  Co.,  5  Abb.  Pr.  (N.  Y.)  277;  Carlisle  v. 

dend,  as  such,  out  of  the  earnings  made  Southeastern  Railw.  Co.,  13  Beav.  295. 

prior  to  the  consolidation  by  one  of  the  *  Fawcett  v.  Laurie,  1  Dr.  &  Sm.  192. 

companies  which  was  merged  in  the  con-  But  if  specific  funds  had  been  set  apart 

solidation,  or  dividends  on  the  stock  of  for  its  payment,  the  rule  would  be  other- 

that  company  out  of  the  earnings  of  the  wise.    LeRoy  v.  Globe  Ins.  Co.,  2  Edw. 

consolidated  one,  and  courts  will  not  com-  Ch.  (IT.  Y.)  657. 

pel  it  to  declare  such  a  dividend.     Chase  »  Stoddard  v.  Shetuoket  Foundry  Co., 

V.  Vanderbilt,  37  N.  Y.  Superior  Ct.  844.  34  Conn.  542. 
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C.  J.,  "  as  between  these  parties,  consider  the  question  whether  the 
company  was  in  a  proper  condition  to  declare  so  large  a  dividend  as 
twenty-five  per  cent  upon  its  capital,  as  of  any  importance.  When 
the  other  stockholders  are  willing  to  repay  the  company  the  funds 
they  assume  they  have  withdrawn  from  it,  they  will  stand  in  a 
hatter  condition  to  call  upon  the  court,  by  some  proper  application 
for  that  purpose,  to  restrain  the  plaintiff  from  withdrawing  a  part 
of  the  capital  in  the  shape  of  a  dividend.  Upon  the  case  as  pre- 
sented upon  this  point,  assuming  that  the  plaintiff  has  paid  for  his 
stock  in  full,  the  equities  are  all  iu  his  favor ;  since,  when  he  has 
received  his  dividend,  he  wUl  then  be  in  precisely  the  same  condi- 
tion as  the  other  stockholders."  If,  after  having  been  duly  notified 
that  a  dividend  has  been  declared,  a  stockholder  does  not  within  a 
reasonable  time  call  for  his  money,  and  the  bank  in  which  it  was 
deposited  fails,  the  loss  falls  upon  the  stockholder,  and  not  upon 
the  corporation.^ 

Sec.  67.  Net  Earnings,  What  are  —  In  a  case  heard  in  the  United 
States  Circuit  Court,^  the  court  say :  "  Net  earnings  are  properly 
the  gross  receipts,  less  the  expenses  of  operating  the  road  or  other 
business  of  the  corporation.  Interest  on  debts  is  paid  out  of  what 
thus  remains,  that  is,  out  of  the  net  earnings.  Many  other  liabili- 
ties are  paid  out  of  the  net  earnings.  When  all  liabilities  are  paid, 
either  out  of  the  gross  receipts  or  out  of  the  net  earnings,  the  re- 
mainder is  the  profit  of  the  shareholders,  to  go  toward  dividends, 
which,  in  that  way,  are  paid  out  of  the  net  earnings."  ^  And  the 
word  '  liabilities '  is  intended  to  embrace  not  only  debts  already  ma- 
tured, but  those  which  exist  but  have  not  matured.  Thus  in  a  New 
York  case  a  stockholder  brought  a  suit  against  a  corporation,  to 
compel  it  to  declare  a  dividend.  The  facts  were  as  follows :  The 
corporation  had  on  hand,  on  deposit  and  securities,  $36,000.  Its 
floating  debt  was  $1,000,  and  the  funded  debt,  payable  in  seventeen 
years  at  six  per  cent,  was  $75,000.  The  yearly  current  expenses, 
including  interest  on  the  funded  debt,  was  about  $10,000,  and  the 
corporation  had  no  immediate  need  of  the  surplus  on  hand,  or  of  its 
earnings,  except  to  pay  the  current  expenses.  The  court  observed : 
"  The  property  of  every  corporation,  including  all  its  earnings  and 

1  King  V.  Patterson,  &c.  R.  R.  Co.,  29  the  Supreme  Court  of  the  United  States  in 
N.  J.  L.  82.  22  Wall.  (U.  S. )  146. 

'  St.  John  V.  Erie  R.  R.  Co.,  10  "  See  also  opinion  of  Bronson,  J.,  in 
Blatohf.  (IT.  S.  C.  C.)  271;  affirmed  in    Peoples.  Supervisors,  4  Hill  (N.  Y.),  20; 

8.  c.  on  appeal,  7  id.  S04. 
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profits,  belongs,  primarily,  to  such  corporation,  exclusively,  and  not 
to  its  stockholders,  individually  or  collectively.  They  have  a  certain 
claim,  it  is  true,  but  their  claims  are  always  subordinate  to  the 
claims  of  creditors,  and  the  latter  approach  much  nearer  to  the  con- 
dition of  ownership  than  the  former.  !N'o  stockholder  can  entitle 
himself  to  any  dividend,  or  to  any  portion  of  the  capital  stock,  until 
all  debts  are  paid.  The  funds  on  hand,  which  the  plaintiff  asks  to 
have  divided  and  distributed  among  the  stockholders,  are  only  about 
half  sufficient  to  pay  the  indebtedness  of  the  defendant.  It  is  of  no 
sort  of  consequence,  in  a  legal  point  of  view,  that  the  debt  is  not 
yet  due,  and  has  a  number  of  years  to  run  before  it  matures.  The 
creditors  still  have  the  better  right  to  the  funds,  which  the  defendant 
holds  for  them  in  trust.  The  court  cannot  undertake  to  say  judi- 
cially, that  the  future  business  of  the  corporation  will  be  prosperous ; 
nor  has  it  any  right  to  postpone  the  rights  and  claims  of  creditors 
to  future  earnings  and  accumulations,  even  if  it  could  be  certain 
they  would  accrue.  The  board  of  directors,  in  their  discretion  and 
in  view  of  all  the  facts  within  their  knowledge,  might  do  this,  but 
no  court,  I  apprehend,  would  ever  undertake  to  deal  in  such  a  man- 
ner with  the  funds  of  the  corporation  which  was  indebted  to  an 
■  amount  at  least  double  the  fund  sought  to  be  distributed.  .  .  .  The 
corporation  does  not  stand  in  any  fiduciary  relation  to  its  stock- 
holders. .  .  .  The  stockholders  are  in  no  sense  creditors  of  the  cor- 
poration, nor  are  they  in  the  situation  of  partners.  They  are 
constituent  parts  of  the  corporate  body.  In  a  general  sense,  a 
corporation  may  be  regarded  as  the  trustees  of  its  creditors,  but 
not  of  its  stockholders.  The  action  has,  therefore,  no  foundation 
of  a  trust  to  support  it."^    This  case,  which  we  believe  expresses  a 

1  Eames  v.  Bochester,  &c.  B.  B.  Co.,  4  claims  of  stockholders  to  dividends  are 
Abb.  Fr.  (N.  Y.)  n.  s.  107  ;  Utica  v.  subordinate  to  the  claims  of  creditors. 
Cburchill,  33  N.  Y.  238.  See  also  People  Ryan  v.  Leavenworth,  Atchison,  &  North- 
V.  Cftmmissioners,  35  id.  423  ;  s.  o.,  4  western  Bailw.  Co.,  21  Kan.  36S.  The 
Wall.  (TJ.  S.)  244;  Waterman  v.  Troy,  same  principles  which  apply  to  part- 
fee.  B.  B.  Co.,  8  Gray  (Mass.),  433 ;  Cun-  nerships  in  relation  to  the  division  of 
ningham  v.  Vermont,  &o.  R.  B.  Co.,  12  id.  profits  apply  to  corporations,  and  the  ma- 
411;  McLaughlin  V.  Detroit,  &o.  B.  B.  Co.,  jority  can  overrule  the  minority  upon  the 
8  Mich.  100 ;  City  of  Ohio  v.  Cleveland,  questions  of  the  division  of  profits  while 
&c.  B.  B.  Co.,  6  Ohio  St.  489.  Accumu-  the  corporate  debts  are  still  unprovided 
lated  earnings,  on  which  no  dividend  has  for.  Stevens  v.  South  Devon  R.  B.  Co., 
been  declared,  furnish  no  consideration  for  9  Hare,  313.  Where  a  stockholder  re- 
issuing stock  to  be  divided  among  stock-  ceives  dividends  from  a  corporation,  de- 
holders.  Such  dividends  are  ultra  vires,  clared  and  admitted  by  it  to  be  due  to 
Hatch  V.  Western  Union  Tel.  Co.,  9  Ab-  him  on  stock,  an  action  is  not  maintain- 
bott's   New  Cases  (N.   Y.),   430.      The  able  against  him  in  the  first  instance  by 
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sound  and  just  doctrine,  illustrates  the  discretion  which  directors 
have  in  such  matters.  While  a  court  upon  such  a  state  of  facts 
would  not  compel  the  directors  to  declare  a  dividend,  yet  upon  the 
other  hand,  if  the  directors  in  the  exercise  of  their  discretion  under 
such  a  state  of  facts  should  declare  one,  the  courts  would  not  re- 
strain its  payment  upon  the  ground  that  unmatured  debts  existed, 
especially  where  such  debts  have  a  considerable  period  to  run,  and 
there  are  no  evidences  of  fraud ;  because  the  directors  themselves  are 
deemed  the  best  judges  as  to  the  state  of  the  business  of  the  corpo- 
ration, and  its  prospects  for  the  future. 

Says  Mr.  Beice^:  "The  term  'profits'  is  ambiguous.  It  may 
denote  either  the  net  earnings,  deducting  merely  current  working 
expenses,  not  therein  including  the  interest  on  money  borrowed, 
or  what,  if  anything,  remains  after  defraying  every  expense,  as  pay- 
ing off  loans,  if  any  falling  due,  as  well  as  the  interest  thereof."  ^ 

Where  money  has  been  raised  by  virtue  of  express  powers  in 
that  behalf,  it  has  been  settled  that  profits  will  have  the  former 
and  wider  meaning.*  The  Master  of  the  EoUs,  in  that  case,  was 
of  opinion  "that  all  the  debts  of  the  company  are  first  payable, 
other  than  those  which,  for  want  of  a  better  expression,  may  be 
called  funded  debts;  for  instance,  if  the  defendants  have  raised 
money  by  mortgage,  under  the  powers  contained  in  their  act,  for 
the  purpose  of  completing  their  line,  this  does  not  constitute  such 
a  debt  as  can  be  paid  off  out  of  the  profits,  before  the  profits  are 
divided.  But,  on  the  other  hand,  any  debts  which  have  been 
incurred,  and  which  are  due  from  the  directors  of  the  company, 
either  for  steam-engines,  for  rails,  for  completing  stations,  or  the 
like,  which  ought  to  have  been  and  would  have  been  paid  at  the 
time,  had  the  defendants  possessed  the  necessary  funds  for  tha;t 
purpose,  —  those  are  so  many  deductions  from  the  profits,  which, 
in  my  opinion,  are  not  ascertained  till  the  whole  of  them  are  paid."  * 
His  lordship  accordingly  decided  that  the  holders  of  preference 
shares,  created  in  pursuance  of  the  company's  statutoiy  powers, 

one  claiming  to  be  entitled  to  share  in         ^  As  to  bonuses,  see  Bance's  Case,  L. 

the  dividends,  but  whose  rights  had  been  B.  6  Ch.  104 

Ignored  by  the  corporation,  to  recover,  as  *  Corry  v.  Londonderry  &  Enniskillen 
for  money  had  and  received,  the  proper-  Eailw.  Co.,  29  Beav.  263. 
tion  of  the  dividends  so  received  which  the  *  As  to  what  items  are  properly  charge- 
plaintiff  would  have  been  entitled  to  had  able  to  revenue  and  capital  account  respec- 
hls  shares  participated.  Feckham  v.  Van  tively,  see  the  remarks  of  the  Lord  Chan- 
Wagenen,  83  N.  Y.  40.  cellor  in  Mills  v.  Northern  Eailw.  of 
1  Green's  Brice's  Ultra  Vires,  161.  Buenos  Ayres  Co.,  L.  K.  5  Ch.  621,  631. 
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were  not  entitled  to  be  paid  off  out  of  the  surplus  profits  remaining 
after  the  interest  on  such  preference  shares  had  been  met. 

The  case,  however,  would  be  different  with  respect  to  ordinary 
loans  to  the  company  while  transacting  its  usual  every-day  busi- 
ness—  e.g.,  advances  by  bankers.  These  loans  are  simply  debts 
which  have  to  be  defrayed  before  profits  or  dividends  can  be  de- 
clared. 

A  clause  is  sometimes  inserted  in  charters  or  in  the  general  law, 
allowing  interest  to  be  paid,  —  sometimes  to  preference,  sometimes 
even  to  ordinary  shareholders,  —  out  of  capital  before  the  company 
has  commenced  business,  or  it  may  be  afterwards,  during  times  of 
adversity,  when  its  losses  counterbalance  its  gains.  Whether  such  a 
provision  is  legal  and  valid  may  fairly  be  questioned ;  the  manifest 
tendency  of  it  is  to  waste,  and  in  the  result  to  destroy,  the  capital 
of  the  company,  in  carrying  out  objects  aliunde  those  for  the  prose- 
cution of  which  it  was  created. 

But  certainly  without  it,  shareholders  can  receive  interest  only 
out  of  the  net  earnings.^  Thus,  in  the  case  last  cited,  in  overruling 
a  demurrer  to  a  bill,  which  stated  that  at  an  ordinary  general  meet- 
ing it  had  been  determined  that  interest  should  be  paid  to  the  share- 
holders, although  as  yet  no  profits  had  been  realized,  and  which 
prayed  an  injunction  to  restrain  the  same.  Page  Wood,  V.  C,  said : 
"  On  grounds  of  public  policy,  and  on  every  principle,  not  only  of 
honesty  as  regards  the  public  generally,  but  of  the  interests  of  this 
company  itself,  I  feel  bound  to  prevent  this  proceeding."  In  another 
case,''  the  same  judge  decided,  and,  on  appeal,  the  Lord  Chancellor 
Chelmsford  inclined  to  the  same  opinion,  that  it  was  ultra  vires 
for  the  defendants  to  declare  a  dividend  upon  their  ordinary  stock, 
out  of  a  sum  of  money  received  from  the  contractors,  as  penalty  and 
interest  in  respect  of  unfinished  lines. 

Whether  interest  can  be  capitalized,  —  that  is  to  say,  whether  a 
company,  when,  either  in  the  course  of  constructing  its  works  or 
subsequently,  it  makes  no  profits,  can  declare  interest  on  its  shares, 
and  treat  such  interest  as  a  debt  due  from  the  company,  or  in  lieu 

>  Macdougall  v.  Jersey  Imperial  Hotel  to  the  company,  authorized  to  be  raised 

Co.,  Limited,  2  H.  &.  M.  S28.     Followed  by  calls  in  respect  of  shares,  or  by  the 

in  Salisbury  11.  Metropolitan  Railw.  Co.,  exercise  of  any  power  of  borrowing,  to  pay 

88  L.  J.  (Ch. )  249,  where,  however,  the  interest  or  dividend  to  any  shareholder," 

defendant's  act  of  incorporation  expressly  etc. 

provided  that   "  It  shall  not  be  lawful         ^  Bloxham  v.  Metropolitan  Kailw.  Co., 

for  the  company,  out  of  any  money  by  L.  E,  3  Ch.  887. 
this  act,   or  by  any  other  act  relating 
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thereof  issue  shares,  either  of  which  proceedings  is  plainly  very  dif- 
ferent from  payment  out  of  capital,  —  must,  upon  the  authorities,  be 
considered  doubtful.  But  in  this  country  it  is  held  that  a  raUroad 
company  may  contract  that  interest  shall  be  paid  on  stock  subscrip- 
tions whUe  its  road  is  in  process  of  construction,  and  until  it  is  com- 
pleted and  goes  into  operation,  payable  whenever  its  surplus  earnings 
shall  enable  it  to  pay  it.^  But  an  absolute  agreement  to  pay  inter- 
est upon  stock,  whether  earned  or  not,  is  equivalent  to  a  contract 
to  pay  dividends  whether  there  are  funds  or  not,  and  unless  ex- 
pressly authorized  by  statute  is  clearly  opposed  to  public  policy, 
ultra  vires,  and  void.^ 

Sec.  68.  Effect  of  declaring  Dividends:  To  whom  Payable — When 
a  dividend  is  declared,  it  becomes  a  debt  due  from  the  corporation 
to  the  individual  stockholder ;  and  if  the  corporation  deposits  the 
money  with  a  bank  for  the  benefit  of  the  stockholder,  it  does  not 
thereby  release  itself  from  liability  to  the  stockholder,  in  case  of  a 
failure  of  the  banking  company  to  pay  the  same.^  But,  according  to 
the  case  last  cited,  if  the  stockholder  has  had  due  notice  of  the 
dividend,  the  burden  of  proving  which  is  on  the  corporation,  if  he 
neglects  for  an  unreasonable  time  to  call  for  his  money  the  loss  is 
wholly  upon  him.  A  stockholder  in  a  moneyed  corporation  may 
sell  and  transfer  his  shares  to  whom  he  pleases,  and  the  corporation 
has  no  right  to  restrain  him  in  so  doing.  Such  stock  entitles  the 
owner  to  his  proportion  of  the  dividends,  which  may  be  from  time 
to  time  declared;*  and  a  devise  of  the  dividends  without  qualifica- 
tion, has  been  held  to  carry  with  it  the  stocks  themselves.^  Owner- 
ship of  stock  is  essential  to  a  recovery  from  a  corporation,  of  divi- 
dends. Mere  possession  of  the  certificate  of  stock,  or  even  a  special 
property  therein,  is  not  enough.^    The  right  to  the  dividends  follows 

1  Richardson  v.  Vt.  &  Mass.  R.  R.  Co.,  ville,  &o.  R.  R.  Co.  ■».  King,  17  Ohio  St. 

44  Vt.  613;  City  of  Ohio  v.  Cleveland,  &o.  534. 

E.  R.  Co.,  6  Ohio  St.  489;  Rutland,  &c.         »  King  v.  Patterson  R.  R.  Co.,  29  IT.  J. 

R.  R.   Co.   V.  Thrall,  35  Vt.   536  ;  Mc-  L.  82,  504. 

Laughlin  v.   Detroit,   &c.  R.  R.    Co.,   8         *  Brightwell   v.    MaUory,     10    Yerg. 

Mich.  100;  Waterman  v.  Troy,  &c.  R.  R.  (Tenn.)  196;  State  v.  Franklin  Bank,  10 

Co.,  8  Gray  (Mass.),  433;  Cunningham  v.  Ohio,  90.     But  a  stockholder  must  prove 

Vt.  &  Mass.  R.  R.  Co.,  12  id.  411.  a  demand  before  he  can  maintain  an  ac- 

*  McLaughlin  v.  Detroit,  &e.  R.  R.  Co.,  tion  for  a  dividend.     Scott  v.  Central,  &c. 

ante  ;    Miller  v.'  Pittsburgh,   &c.  R.  R.  R.  R.  Co.,  52  Barb.  (S.  Y.)  45. 
Co.,   40  Penn.   St.   237  ;  Troy  &  Boston         «  Collier  v.  Collier,  3  Ohio  St.  374. 
R.  R.  Co.  V.  Tibbetts,  18  Barb.  (N.  Y.)         6  j)ow  v.  Gould  &  Curry  Silver  Mining 

297;  Pittsburgh,  &c.  R.  R.  Co.  v.  Alle-  Co.,  31  Cal.  629. 
gheny   Co.,   63  Penn.    St.   126  ;   Paines- 
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the  ownership  of  the  stock,  without  reference  to  the  time  when  they 
were  earned ;  consequently  the  purchaser  of  a  share  of  stock  in  a 
corporation  takes  the  share  with  all  its  incidents,  one  of  which  is 
the  right  to  receive  all  future  dividends  declared  on  such  shares. 
And  it  is  immaterial  at  what  times  or  from  what  sources  such 
undivided  profits  have  accrued;  they  are  an  incident  to  the  share, 
to  which  a  purchaser  becomes  at  once  entitled,  provided  he  remains 
a  member  of  the  corporation  until  a  dividend  is  made.^  Thus,  in 
a  California  case,^  certain  shares  of  a  mining  company  were  assigned, 
with  all  dividends  to  be  declared  after  a  specified  day.  Both  par- 
ties expected  a  dividend  to  be  declared  on  that  day,  but  it  was  not 
declared  until  the  following  day ;  and  it  was  held  that  the  title  to 
the  dividend  which  accrued  after  the  day  specified  belonged  to  the 
assignors.  The  rule  is  that  in  cases  of  periodical  payments  due  at 
intervals,  and  not  de,  die  in  diem,  there  can  be  no  apportionment.* 

Sec.  69.  Dividends  good  as  against  Creditors,  when  —  As  has 
previously  been  stated,  the  rights  of  creditors  to  the  assets  of  a  cor- 
poration are  superior  to  the  rights  of  a  stockholder  to  a  dividend ; 


1  March  v.  Eastern  R.  R.  Co.,  43 
N.  H.  515;  Brewster  v.  Lathrop,  15  Cal. 
21 ;  Phelps  v.  Farmers'  &  Mechanics'  Bank, 
26  Conn.  269  ;  Brnndage  v.  Brundage,  60 
N.  Y.  541;  Black  v.  Homersham,  L.  R. 
4  Exchq.  Diy.  24;  Gifford  v.  Thompson, 
116  Mass.  478 ;  Footo's  Case,  22  Pick. 
(Mass.)  239  ;  Central  R.  R.  Co.  v.  Papot, 
69  Ga.  342  ;  Granger  v.  Bassett,  98  Mass. 
462;  Hill  v.  Newlchawanick  Co.,  48  How. 
Pr.  (N.  Y.)  427  ;  Goodwin  v.  Handy,  67 
Me.  143;  Jones  v.  TeiTe  Haute,  &c.  R.  R. 
Co.,  57  N.  Y.  196  ;  Boardman  v.  Lake 
Shore,  &o.  R.  R.  Co.,  84  N.  Y.  157;  Ryan 
V.  Leavenworth,  &c.  R.  R.  Co.,  21  Kan. 
365 ;  Currie  v.  White,  45  N.  Y.  822. 
Where  a  dividend  is  declared  by  a  corpo- 
ration, it  belongs  to  the  holders  of  the 
stock  at  the  time  of  the  declaration,  with- 
out reference  to  the  source  from  which,  or 
the  time  during  which,  the  funds  divided 
were  acquired  by  the  corporation.  Jer- 
main  v.  Lake  Shore,  &6.  R.  R.  Co.,  91 
N.  Y.  483;  Phelps  1).  Farmers,'  &o.  Bank, 
26  Conn.  269.  And  the  corporation  may 
pay  it  to  the  stockholder  whose  name 
appears  upon  the  stock-book  as  owner. 
Brisbane  v.  Del.,  Lack.,  &c.  R.  R.  Co., 
25  Hun  (N.  Y.),  438.  If  stock  is  sold 
after  a  dividend  is  declared,  but  before  it 


becomes  payable,  it  belongs  to  the  vendor, 
in  the  absence  of  any  special  contract  re- 
lating thereto.  Spear  v.  Hart,  S  Robt. 
(N.  Y.J  420;  Bright  «.  Lord,  61  Ind.  272. 
13ut  in  North  Carolina  it  is  held  that  a 
sale  of  stock  carries  with  it  all  dividends 
declared,  but  not  payable  at  the  time  of 
sale.  Burroughs  v.  N.  C.  Central  R.  R. 
Co.,  66  N.  C.  376.  If  stock  is  sold,  but 
not  delivered,  the  vendor  stands  as  a  quasi 
trustee  for  the  vendee  as  to  all  dividends 
subsequently  accruing.  Currie  v.  White, 
ante.  Where  stock  has  been  fraudulently 
transferred,  upon  the  ground  that  the  title 
thereto  has  not  passed,  the  dividend  is 
payable  to  the  real  owner;  and  if  the  com- 
pany pays  it  to  the  fraudulent  owner  it  is 
liable  to  the  true  owner,  unless  the  real 
owner  has  done  some  act  in  reference 
thereto  which  justified  the  corporation  in 
treating  such  fraudulent  owner  as  entitled 
thereto.  Davis  v.  Bank  of  England,  2 
Bing.  898;  Pollock  v.  National  Bank,  7 
N.  Y.  274  ;  Cohen  v.  Gwinn,  i  Md.  Ch. 
367;  Sabin  v.  Bank  of  Woodstock,  21  Vt. 
353  ;  St.  Romos  v.  Levee  Steam  Cotton 
Co,,  20  La.  An,  381. 

*  Brewster  v.  Lathrop,  15  Cal.  21. 

«  Clapp  V.  Astor,  2  Edw.  Ch.  (N.  Y.) 
879. 
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and  when  a  dividend  is  declared  at  a  time  when  a  corporation  is  in 
fact  insolvent,  creditors  may  enjoin  its  payment  and  compel  an 
application  of  the  money  to  the  payment  of  their  demands.  But  if 
at  the  time  when  a  dividend  is  declared  the  corporation  is  solvent, 
and  a  specific  fund  is  appropriated  for  its  payment,^  the  fact  that  it 
soon  afterwards  becomes  insolvent  will  not  defeat  the  right  of  the 
stockholders  to  the  dividend.  Thus,  an  insurance  company  de- 
clared a  dividend  out  of  a  clear  surplus,  and  carried  it  to  profit  and 
loss  on  their  books,  and  ordered  checks  for  the  shares  of  the  stock- 
holders to  be  drawn  by  its  officer  upon  the  bank  in  which  its  de- 
posits were  kept;  and  some  time  after  the  day  when  the  dividend 
was  payable  the  company  was  rendered  insolvent  by  an  extensive 
fire.  It  was  held  that  the  fund  in  bank  was  equitably  appropriated 
to  the  amount  of  the  dividend,  and  that  the  stockholders  were  en- 
titled to  it  as  against  the  creditors.^  But,  if  no  specific  fund  had 
been  set  apart  for  its  payment,  the  rule  would  have  been  otherwise.  ^ 
Sec.  70,  Must  be  demand,  &c.  —  An  action  will  not  lie  against  a 
corporation  for  a  dividend  declared,  until  after  a  demand  for  its  pay- 
ment has  been  made  upon  the  corporation  or  its  authorized  agents. 
Neither  will  interest  accrue,  nor  the  statute  of  limitations  begin  to  run 

1  Lamar  v.  American  Five  Ins.  Co.,  6  the  certificate  was  not  entitled  to  he  paid 
Paige  Ch.  (N.  Y. )  482.  It  is  not  neces-  a  dividend  until  after  the  interest  on  such 
sary  that  all  outstanding  liahilities  should  honds,  and  the  rent  under  such  leases,  had 
he  paid  off  before'  they  are  declared,  been  paid.  See  also  Thompson  v.  Erie 
and  paid  to  the  respective  shareholders.  E.  E.  Co.,  42  How.  Pr.  (N.  Y.)  68.  And 
Green's  Brice's  Ultra  Vires,  130.  But  it  has  been  held  that  the  directors  may 
this  proposition  should  at  least  be  taken  retain  the  profits  and  invest  the  same  in 
with  this  qualification,  namely,  that  the  improvements;  and,  in  lieu  of  the  divi- 
corporation  is  solvent ;  for,  according  to  dends  which  the  stockholders  would  oth- 
principles  of  justice  in  such  cases,  if  the  erwise  be  entitled  to,  issue  shares  of  stock 
corporation  is  insolvent,  the  creditors  where  the  law  or  the  constating  instru- 
would  have  an  undoubted  right  to  insist  ment  authorized  them  to  increase  the  cap- 
that  the  profits  should  first  be  applied  to  ital  stock  for  any  purpose.  And  such 
the  satisfaction  of  their  claims.  Scott  v.  action,  it  has  been  held,  would  afford  no 
Eagle  Fire  Ins.  Co.,  7  Paige  Ch.  (N.  Y.)  ground  for  an  injunction  to  restrain  them. 
198  ;  Karnes  v.  Eochester,  &o.  K.  Co.,  4  Howell  v.  Chicago  &.N.  W.  E.  E.  Co.,  51 
Abb.  Pr.  (N.  Y.)  N.  s.  107.  In  St.  John  Barb.  378  ;'  Atkins  v.  Albree,  12  Allen 
V.  Erie  R.  E.  Co.,  10  Blatchf.  (U.  S.  C.  C.)  (Mass.),  359;  Minot  v.  Paine,  99  Mass. 
271,  where  a  certificate  of  stock  declared  101 ;  Boston,  &c.  E.  E.  Co.  v.  Common- 
that  it  should  be  entitled  to  preferred  wealth,  100  id.  399  ;  Deland  v.  Williams, 
dividends  out  of  the  net  earnings,  not  to  101  id.  571;  Leland  v.  Hayden,  102  Mass. 
exceed  a  specified  note  after  payment  of  542. 

mortgage  interest  in  full;  and  after  the         '^  LeEoy  v.  Globe  Ins.  Co.,  2  Edw.  Ch. 

certificate  was  issued  the  corporation  bor-  (N.  Y.)  657. 

rowed  money  and  issued  bonds  therefor,  '  Lamar  v.  American  Fire   Ins.   Co., 

with  interest,  and  also  took  a  lease  of  con-  ante ;  Fawcett  v.   Laurie,   1   D.   &  Sm. 

necting  roads  on  rent,  —  it  was  held  that  192. 
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thereon,  until  demand  is  made.^  The  bank  or  party  through  whom 
the  dividend  is  payable  is  the  agent  of  the  corporation,  and  a  de- 
mand made  upon  it  or  him  is  sufficient.^ 

Sec.  71.  Guaranty  of  Dividends :  Preferred  stock.  —  An  agree- 
ment between  two  corporations,  whereby  one  guarantees  the  other 
a  certain  specified  annual  dividend  on  its  capital  stock,  is  not  a 
guaranty  to  its  stockholders  severally,  but  to  the  corporation ;  and 
the  power  to  modify  the  terms  of  such  guaranty  is  in  the  directors 
of  such  corporations,  not  in  the  stockholders.  Where  such  power 
is  fairly  exercised  by  the  directors,  in  view  of  all  the  circumstances 
and  in  good  faith,  a  court  will  not  interfere,  even  though  on  the 
same  facts  it  might  have  arrived  at  a  different  conclusion.^  In  the 
case  of  guaranteed,  as  in  the  case  of  preferred  stock,  the  holders 
thereof  are  entitled  to  be  paid  their  dividends  hcfffn  a  dividend  is 
paid  upon  the  common  stock ;  *  and  this  is  so  as  to  arrears  of  divi- 
dends ;  and  a  court  of  equity  will  restrain  the  payment  of  dividends 
to  the  holders  of  the  common  stock,^  until  the  dividends  upon  such 


1  State  v.  Baltimore,  &c.  R.  R.  Co.,  6 
Gill  (Md.),  363;  Philadelphia,  &c.  R.  R. 
Co.  V.  Hickman,  28  Penn.  St.  329. 

2  King  V.  Patterson,  &o.  R.  R.  Co.,  29 
N.  J.  L.  504. 

*  Flagg  V.  Manhattan  Railw.  Co.,  10 
Fed.  Rep.  (U.  S.  0.  C.)  413. 

*  Thompson  1).  Erie  R.  R.  Co.,  11  Abb. 
Pr.  (N.  Y.)n.  8.  188. 

'  In  Proutyw.  Michigan  Southern,  &c., 
R.  R.  Co.,  1  Hun  (N.  Y.),  655,  in  an  action 
to  i-ecover  arrears  of  dividends  upon  pre- 
ferred stock,  and  to  restrain  the  defendant 
from  declaring  dividends  upon  the  com- 
mon stock,  &:c.,  the  referee  found  that  this 
defendant  should  be  restrained  from  de- 
claring dividends,  or  making  other  dispo- 
sition of  the  funds  of  the  corporation,  till 
the  amount  in  arrear  and  unpaid  on  the 
preferred  stock  should  be  paid;  that  a 
reference  should  be  ordered,  to  advertise 
and  give  notice  to  other  preferred  stock- 
holders to  come  in  and  prove  their  claims, 
&c.  This  report  was  confirmed  by  the 
court,  —  Daniels,  J.,  saying :  "  This  ac- 
tion was  brought  by  the  plaintiff,  a  resi- 
dent of  the  State  of  New  York,  on  his  own 
behalf,  and  on  behalf  of  others  having  like 
grounds  of  complaint,  against  the  corpo- 
rate defendant,  a  railway  corporation  or- 
ganized and  existing  under  the  laws  of  the 


States  of  Ohio,  Michigan,  and  Indiana,  to 
secure  the  payment  of  dividends,  agi'eed  to 
be  paid  by  such  defendant  upon  certain 
shares  of  preferred  and  guaranteed  stock 
issued  by  it  in  the  year  1857.  By  the  terms 
of  the  certificates  issued,  it  was  stated  that 
the  stock  was  "entitled  to  dividends  at 
the  rate  of  ten  per  cent  per  annum,  paya- 
ble semi-annually  in  New  York,  on  the 
first  days  of  June  and  December  in  each 
year,  out  of  the  net  earnings  of  said  com- 
pany," and  was  "also  entitled  to  share 
pro  rata  with  the  other  stock  of  the  com- 
pany, in  any  excess  of  earnings  over  ten 
per  cent  per  annum ;  and  the  payment  of 
dividends  as  aforesaid"  was  thereby  guar- 
anteed. The  ten-per-oent  dividends  upon 
the  stock  were  not  paid  from  the  time 
when  it  was  issued  until  on  or  about  the 
1st  day  of  July,  1863.  And  neither  then, 
nor  at  any  time  since,  was  any  payment 
made  of  the  dividends  in  arrear.  The 
object  of  this  action  was  the  recovery  of 
those  arrears,  and  the  judgment  has  pro- 
vided for  that,  by  requiring  the  net  earn- 
ings of  the  company  to  be  applied  to  their 
payment.  It  was  urged  upon  the  trial, 
and  the  objection  was  again  taken  on  the 
argument  of  this  appeal,  that  the  coui-t 
had  no  jurisdiction  over  the  cause  of  action 
presentedby  the  complaint,  because  the  rail- 
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guaranteed  or  preferred  stock  are  paid ;  and  it  seems  that  the  fact 
that  the  corporation  sought  to  be  restrained  has  its  domicil  in 


road  company  was  a  corporation  formed  and 
existing  under  the  laws  of  other  States, 
and  the  other  defendants  proceeded  against 
were  its  directors.  Numerous  adjudged 
authorities  were  referred  to,  in  support  of, 
as  well  as  against,  the  objection,  most  of 
which  it  will  he  unnecessary  to  consider. 
For  neither  of  them,  when  properly  lim- 
ited, directly  sustains  or  defeats  it.  The 
jurisdiction  of  this  court  over  actions 
against  corporations  created  under  the 
laws  of  other  States  and  countries,  has 
been  defined  and  declared  in  very  plain 
terms  by  statute;  and  it  cannot  be  neces- 
sary to  look  very  much  beyond  them,  in 
order  to  ascertain  and  determine  the  design 
of  the  legislature  in  its  enactment.  By 
that  statute  it  has  been  provided,  and  the 
provision  has  been  in  force  during  the 
entire  pendency  of  this  action,  that  an 
action  may  be  maintained  in  this  and 
certain  other  courts  by  a  resident  of  this 
State,  against  a  corporation  created  by  or 
under  the  laws  of  any  other  State,  govern- 
ment, or  country,  for  any  cause  of  action. 
Code,  §  427.  This  is  a  broad  and  unquali- 
fied provision,  containing  nothing  justify- 
ing the  restriction  placed  upon  it  by  the 
Special  Term,  in  deciding  the  case  of 
Howell  v.  Chicago  &  Northwestern  Rail- 
way Co.,  51  Barb.  (N.  Y.)  378.  And  that 
must  have  been  afterward  the  conviction 
of  the  learned  judge  who  decided  that 
case,  for  it  was  at  a  court  held  by  himself 
that  the  order  was  made  in  this  cause, 
directing  that  judgment  should  be  entered 
upon  the  report  made  by  the  referee.  If 
that  was  not  so,  then  this  case  is  so  far 
distinguishable  in  its  facts  from  that,  as  to 
render  the  decision  then  made  inapplicable 
to  the  objection  now  urged  against  the 
jurisdiction  of  the  court.  The  case  of 
Whitehead  v.  Buffalo  &  Lake  Huron  E.  E. 
Co.,  18  How.  Pr.  (N.  Y.)  218,  has  no 
bearing  upon  the  point  presented,  because 
the  plaintiff  in  it  was  not  a  resident  of  this 
State,  and  his  right  to  maintain  his  action, 
depended  upon  the  other  provisions  con- 
tained in  the  section.  The  language  used 
by  the  legislature  isfuU  and  explicit;  and, 
like  all  other  statutes,  should  be  construed 
according  to  the  fair  import  of  its  terms, 


in  order  to  carry  into  effect  the  object  of 
its  enactment.  McCloskey  v.  Cromwell, 
11  N.  Y.  593,  601,  602.  And  as  so  con- 
strued, it  includes  the  present  action.  It 
is  further  objected,  in  support  of  the 
appeal  taken  from  the  judgment,  that  the 
stock  upon  which  the  dividends  are 
claimed  was  issued  without  authority. 
The  corporation  issuing  it  was  formed  by 
the  consolidation  of  two  pre-existing  cor- 
porations, operating  a  continuous  line  of 
railroad  from  Toledo,  in  the  State  of  Ohio, 
to  Chicago,  in  the  State  of  Illinois,  known 
as  the  Michigan  Southern,  and  Northern 
Indiana  Eailroad  Companies.  Before  the 
consolidation,  by  section  20  of  an  act  of 
the  legislature  of  the  State  of  Indiana,  ap- 
proved May  11,  1852,  it  was  provided  that, 
"for  the  purpose  of  providing  means  for  the 
payment  of  its  debts,  and  for  the  constnjc- 
tion  of  its  road,  materials,  or  equipments, 
such  company  may  issue  a  preferred  stock 
to  an  amount  not  exceeding  one-half  of 
the  amount  of  its  capital,  with  such  pri- 
ority over  the  remaining  stock  of  such 
company,  in  the  payment  of  dividends,  as 
the  directors  of  such  company  may  deter- 
mine, and  shall  be  approved  by  amajority  of 
the  stockholders."  And  this  provision  was 
applicable  to  the  Northern  Indiana  Eail- 
road Company,  one  of  the  constituents  of 
the  consolidation.  By  another  act,  passed 
by  the  legislature  of  the  State  of  Michi- 
gan, approved  March  28,  1850,  and  appli- 
cable to  the  Michigan  Southern  Eailroad 
Company,  it  was  enacted,  by  sections  3 
and  i,  that  the  company,  for  the  pur- 
pose of  providing  means  for  the  payment 
of  its  debts,  and  for  the  construction,  ex- 
tension, and  completion  of  its  railroads, 
shops,  depots,  buildings,  and  equipments, 
might  "  create  and  issue  shares  of  guaran- 
teed stock,  to  be  denominated  '  construc- 
tion stock,'  to  such  an  amount  as  it  may 
determine,  not  (with  the  original  stock) 
to  exceed  the  amount  of  their  capital 
stock  allowed  by  law,  which  constmction 
stock  shall  be  entitled  to  such  dividends, 
and  payable  at  such  place,  and  in  such 
manner,  and  with  such  preference  over  the 
remaining  stock  of  said  company  in  the 
payment  of  dividends,  as  the  directors  of 
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another  State,  will  not  defeat  the  jurisdiction  of  the  court.^    A 
guaranty  of  dividends  upon  stock  by  a  corporation  must  always  be 


said  company  may  determine,  and  aa  shall 
be  approved  by  the  holders  of  a  majority 
of  the  stock  represented  at  theu'  annual 
meeting."  Section  5  of  an  act  passed  by 
the  legislature  of  the  State  of  Ohio,  ap- 
proved March  3,  1851,  conferred  general 
and  unrestricted  authority  on  the  North- 
em  Indiana  Uailroad  Company,  created 
by  its  provisions,  to  consolidate  with  any 
railroad  company  then  or  afterward 
formed  or  incorporated  in  the  States  of 
Michigan  or  Indiana,  under  any  name 
mutually  agreed  upon,  from  which  time  it 
was  to  become  a  portion  of  such  company. 
And  by  section  2  of  an  act  of  the  legis- 
lature of  Illinois,  approved  February  28, 
1854,  which  was  before  the  consolidation 
was  effected,  it  was  provided  that  any  in- 
tersecting railroad  companies,  having  con- 
tinuous lines,  should  be  authorized  to 
consolidate  their  property  and  stock  with 
each  other,  and  by  the  name  agreed  upon, 
should  "  be  a  body  corporate  and  politic," 
with  "all  the  powers,  franchises  and  im- 
munities, which  the  said  respective  com- 
panies shall  have,  by  virtue  of  their  re- 
spective charters,  before  such  consolida- 
tion." The  aetofthe  legislature  of  the  State 
of  Indiana,  approved  February  23,  1853, 
allowing  railroad  companies  of  that  State 
to  "  intersect,  join,  and  unite  their  railroad 
with  any  other  railroad,  constructed  or  in 
process  of  construction,"  in  that  "or  in 
any  adjoining  State,  at  such  point  on  the 
State  line,  or  at  any  other  point  mu- 
tually agreed  upon,"  was  equally  as  full 
and  unrestricted.  For  it  provided  that  it 
might  be  done,  and  the  companies  con- 
solidated, "  upon  such  terms  as  may  be  by 
them  mxitually  agreed  upon,  in  accord- 
ance with  the  laws  of  the  adjoining  State, 
with  whose  road  or  roads,  connections  are 
thus  formed  ;  provided  their  charters  au- 
thorized said  railroad  to  go  to  the  State 
line,  or  to  such  point  of  intersection." 
By  section  50  of  an  act  of  the  legislature 
of  the  State  of  Michigan,  approved  Feb- 
ruary 18,  1856,   which  was  also   before 


the  consolidation,  it  was  still  further  pro- 
vided, that  any  railroad  company  in  that 
State,  having  a  continuous  or  connected 
line  with  any  other  railroad  company, 
might  consolidate  with  such  company, 
either  in  or  out  of  that  State,  into  a  single 
corporation  ;  and  that  "  such  new  cor- 
poration shall  possess  all  the  powers, 
rights,  and  franchises  conferred  upon  such 
two  or  more  corporations,  and  shall  be 
subject  to  all  the  restrictions,  and  perform 
all  the  duties,  imposed  by  the  provisions 
of  their  respective  charters,  or  laws  of 
organization,"  not  inconsistent  with  the 
provisions  of  that  act.  And  by  another 
act,  enacted  and  approved  at  the  same 
time,  by  which  the  particular  consolida- 
tion of  the  Michigan  Southern,  and  North- 
ern Indiana  Railroad  Companies  was 
explicitly  authorized,  it  was  provided 
that  "all  the  franchises,  property,  powers, 
and  privileges,"  then  "enjoyed  by  the 
Michigan  Southern  Uailroad  Company, 
and  all  the  restrictions,  liabilities,  and  ob- 
ligations imposed  upon  said  two  corpora- 
tions by  virtue  of  their  respective  char- 
ters, and  all  contracts  by  and  with  either 
or  both  of  said  corporations,  shall  apper- 
tain to  said  united  corporation,  in  the 
same  manner  as  if  the  same  had  been  con- 
tained in,  or  acquired  under,  an  original 
charter,  or  made  by  or  with  said  con- 
solidated corporation. ' '  Under  and  pursu- 
ant to  these  various  provisions,  an  agree- 
ment was  entered  into  by  the  different 
companies  for  their  consolidation  into 
one  corporation,  on  the  26th  of  April, 
1855,  with  the  consent  of  their  respective 
stockholders.  And,  by  the  agreement 
then  made,  it  was  provided  and  agreed 
that  "all  and  singular  their  several  and 
respective  franchises,  privileges,  and  im- 
munities "  should  henceforth  "be  the 
estates,  property,  and  effects,  franchises, 
privileges,  and  immunities  of "  the  "con- 
solidated company,  to  all  intents  and  pur- 
poses ; "  and  that  it  should  "have  all  the 
powers,  franchises,  immunities,  property 


1  But  see  "Williston  v.  Michigan  Southern,  &c.  R.  R.  Co.,  18  Allen  (Mass. ),  400  ; 
Chase  v.  Vanderbilt,  62  N.  Y.  307. 
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understood  as  a  mere  contract  to  pay  dividends  if  they  are  earned; 
because  a  contract  to  pay  at  all  events  would  be  ultra  vires,  and 

and  privileges"  enjoyed  by  the  said  par-    not  justly  subject'  to  question  ;   for,   in 
ties  of  the  first  part,  or  the  said  parties  of    any  view  which  may  be  taken  of  it,  the 
the  second  part,"  which  included  the  con-     board  did  provide  for  and  sanction  the 
stituent  companies,   "or  which  either  of    creation  and  sale  of  this  stock,  precisely 
the  said  respective  companies  of  the  said    in  the  form  in  which  it  was  offered  to  the 
fiirst  and  second  parts  have,  or  had,  by 
virtue  of  their  respective  charters,"  before 
the  execution  of  such  agreement.     Under 
these  statutory  provisions,  and  the  stipu- 
lations contained  in  the  agreement  made 
by    the    consolidating    companies,    there 
seems  to  be  no  room  whatever  for  doubt- 
ing the  power  of  the  new  corporation  to 
issue  preferred  and  guaranteed  stock,  pro- 
vided it  was  done  with  the  consent  of  its 
stockholders,   and  it  did  not  exceed  the 
prescribed  limits  of  the  capital  of  the  con- 
solidated corporation.      The    power  was 
fairly  given  to  the  constituent  corpora- 
tions,  both  by  the  laws  of  Indiana  and 
Michigan.     For  no  essential  difference  can 
exist  between  preferred  stock,  having  pri- 
ority over  the  remaining  stock  in  the  pay- 
ment of  dividends,  and  stock  to  which 
that  preference  may  be  guaranteed.      In 
the  one  case,  the  agreement  to  preserve 
the  preference  and  pay  the  dividend  be- 
fore dividends  may  be  paid  on  the  com- 
mon stock,  is  to  be  clearly  implied,  while 
in  the  other    it  is  explicitly  expressed. 
The  obligation  is  substantially  the  same 
in  each  instance.      And  for  that  I'eason 
there  was  no  practical  difference  in  this 
respect  in  the  authority  conferred  upon 
either  corporation,  concerning  the  right  to 
issue  such  stock.     The  admitted,  as  well 
as  undeuied,  allegations  of  the  complaint 
showed  that  the  capital  of  the  consoli- 
dated corporation  was  fixed  at  the  sum  of 
$12,000,000,    of   which    $3,000,000    re- 
mained unissued  when  the  preferred  and 
guaranteed  stock    was  provided  for  and 
issued.     This  stock  did  not  exceed  that 
amount,  and  its  issue  was  unanimously 
provided  for  and  authorized  by  the  stock- 
holders, at  their  regular  annual  meeting 
in  April,  1857,  and  by  the  action  of  the 
board  of  directors.     This  action  was  made 
the  subject  of  some  criticism  by  the  defend- 
ants' counsel,   because  it  was    taken   to 
carry  into  effect  the  resolution  adopted  on 
the  subject  by  the  stockholders.    But  it  is 


company's  stockholders.     The  latter  were 
the  only  persons  who  could  by  any  possi- 
bility be  injuriously  afiected  by  it,  because 
it  postponed  their  right  to  dividends,  until 
the  stipulated  ten  per  cent  should  be  paid 
out  of  the  net  earnings  of  the  company 
on  the  new  stock,  under  the  guaranteed 
preference  given  to  it,  when  they  unani- 
mously consented  to  relinquish  their  right 
to  dividends  until  the  stipulated  ten  per 
cent  per  annum  should  be  paid  upon  the 
new  stock.     That  would  seem  to  be  suffi- 
cient to  remove  all  objection  to  its  valid- 
ity,  even  if  it  had    not   been    specially 
authorized  by  the  statutes  referred  to,  and 
the  agreement  made  for  the  consolidation, 
an  long  as  the  company,  at  the  time,  pos- 
sessed the  power  to  issue  stock  to  the  addi- 
tional extent  of  $3,000,000.      What  its 
form  should  be,  could  only  be  important 
to  the  owners  of  the  preceding  stock,  and 
when  they  waived  their  right  to  dividends 
in  its  favor,  no  ground  for  complaint  could 
exist  in  favor  of  other  persons,  or  of  the 
corporation  issuing  the  stock.     The  pro- 
visions of  the  statutes  requiring  the  divi- 
dends to  be  equally  distributed  among  the 
stockholders  of  the  company,  in  no  way 
affect  the  validity  of  the  guaranteed  stock  ; 
they  were  made  to  secure  the  observance 
of  the  ordinary  rights  of  the  stockholders  ; 
and  it  was  contemplated  that  such  rights 
might  be  surrendered  by  them,  in  the  pro- 
visions made  for  preferred  and  guaranteed 
stock,  which  were  rendered  dependent  on 
the  assent  of  a  majority  of  the  ordinary 
stockholders.     Their  rights  were  subject 
to  this  qualification,  and  they  unanimously 
accepted  it  in  favor  of  the  stock  afterward 
issued."    Upon  the  question  as  to  whether 
there  was  a  binding  and  paramount  obli- 
gation to  make  them,  when  the  earnings 
necessary  for  that  purpose  should  after- 
ward be  realized,  the  court  added  :   "  A 
somewhat  similar  point  was  presented  for 
the  construction  of  an  act  of  Parliament 
providing  for  preferred  stock,  in  the  case 
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void.^  In  reality,  "  guaranteed  "  and  "  preferred  stock  "  stand  upon 
the  same  footing,  and  are  not  entitled  to  a  dividend  unless  it  has 
been  earned.^ 


of  Henry  v.  Great  Northern  Railway  Co., 
3  Jur.  (K.  8.)  1133.  There  was  no  obli- 
gation to  make  payment  of  the  stipulated 
dividends  at  any  particular  time,  in  that 
case,  beyond  what  might  be  inferred  from 
the  undertaking  that  they  should  consti- 
tute a  particularly  specified  sum  per  year. 
It  could  reasonably  be  inferred  from  that 
circumstance  that  the  obligation  at  least 
existed  to  make  the  dividends  annually. 
For  that  was  the  apparent  purpose  of  the 
defendant,  according  to  the  form  and  im- 
port of  the  stock  issued.  But  the  court 
held  that  the  stockholder  was  not  de- 
prived of  his  right  to  dividends  because 
the  earnings,  out  of  which  they  were  ex- 
pected to  be  made,  were  not  realized  dur- 


ing the  year  in  which,  by  the  terms  of  the 
stock  issued,  they  ought  to  have  been 
paid.  On  the  contrary,  the  stock  was 
held  to  be  "a  charge  on  all  accruing  pro- 
,  fits,  at  the  stipulated  rate,  before  any- 
thing is  divided  among  the  ordinary 
shareholders.  This  is,  substantially,  in- 
terest chargeable  exclusively  on  profits." 
3  Jur.  (n.  s.)  1137  ;  1  De  Gex  &  Jones, 
606,  637.  A  similar  conclusion  was  main- 
tained in  Taft  v.  The  Hartford,  Providence, 
&  Fishkill  E.  E.  Co.,  8  Rhode  Island, 
310,  where  the  action  failed,  because  no 
net  earnings  had  been  received.  See  also 
Crawford  v.  North  Eastern  Eailway  Co.,  3 
Jur.  (n.  s.)  1093;  Stevens  v.  South 
Devon  Eailway  Co.,  9  Hare,  313.     From 


1  Lockhart  v.  Van  Alstyne,  31  Mich. 
76;  Pittsburgh,  &c.  R.  R.  Co.  v.  Alle- 
gheny Co.,  63  Penn.  St.  126.  In  Willis- 
ton  V.  Michigan  Southern,  &c.  R.  R.  Co., 
13  Allen  (Mass.),  400,  the  stock-certificate 
contained  a  provision  as  follows:  "Said 
stock  is  entitled  to  dividends  at  the  rate  of 
ten  per  cent  per  annum,  payable  semi- 
annually in  New  York  on  the  first  days  of 
June  and  December  in  each  year,  out  of 
the  net  earnings  of  said  company,  and  is 
also  entitled  to  share  pro  rata  with  the 
other  stock  of  the  company  in  any  excess 
of  earnings  over  ten  per  cent  per  annum, 
and  tJce  payment  of  dividends  as  aforesaid 
is  hereby  guaranteed;  "  and  it  was  held 
that  the  holder  of  the  certificate  could  not 
maintain  an  action  at  law  against  the  cor- 
poration for  a  failure  to  declare  and  pay 
dividends  as  provided  in  the  certificate. 
An  indorsement  on  certificates  of  preferred 
shares  in  a  corporation  issued  by  order  of 
the  directors,  "  fi ve-per-cent  semi-annual 
dividend  guaranteed  from  Sept.  1,  1872," 
signed  by  the  treasurer,  is  not  to  be  con- 
strued as  a  guaranty  that  the  corporation 
will  pay  dividends  at  all  events,  but  only 
as  a  guaranty  to  pay  dividends  to  the 
holders  of  the  certificates  in  preference  to 
others,  when  the  earnings  of  the  corpora- 
tion will  warrant  it.  "  Dividend,"  in  the 
common  understanding  of  the  teim,  when 


applied  to  something  to  be  paid  by  corpo- 
rations not  insolvent  or  in  contemplation 
of  dissolution,  means  a  sum  which  the 
corporation  sets  apart  from  its  profits  to 
be  divided  among  its  members  ;  and  so  the 
words  must  be  understood  in  such  a  guar- 
anty. The  holder  of  such  prefeiTed  stock 
is  not  entitled  to  recover  back,  as  money 
received  to  his  use,  the  money  paid  to  the 
company  for  the  stock,  on  the  ground  of 
want  of  authority  in  the  directors,  without 
the  previous  assent  of  the  stockholders,  to 
issue  such  certificates,  where  it  appears 
that  such  stock  has  been  distinctly  recog- 
nized at  the  meetings  of  the  coi7)oration 
without  any  question  of  its  validity  having 
been  raised.  Lockhart  v.  Van  Alstyne, 
81  Mich.  76.  The  guaranty  of  a  dividend 
by  a  corporation  means  nothing  more  than 
a  pledge  of  the  funds  legally  applicable  to 
the  purposes  of  a  dividend  ;  and  if,  in  any 
case,  it  appear  that  the  dividends  have  not 
been  earned,  the  holders  of  the  stock  upon 
which  a  dividend  is  guaranteed  cannot 
recover  in  a  suit  to  enforce  payment  of 
such  dividend.  Taft  o.  Hartford,  &c. 
R.  R.  Co.,  8  R.  I.  310. 

2  Taft  V.  Hartford,  &c.  R.  R.  Co.,  8 
R.  I.  335  ;  In  re  Bristol,  &c.  Railway  Co., 
L.  R.  6  Eq.  448;  Lockhart  v.  Van  Als- 
tyne, 81  Mich.  76. 
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Sec.  72.   stock  Dividends.  —  Where  a  corporation  has  a  surplus 
of  earnings  over  its  debts  and  capital,  which  are  properly  applicable 

The  action  was  professedly  brought  by  the 
plaintiff  on  his  own  behalf,  and  on  that 
of  the  other  owners  of  the  preferred  and 
guaranteed  stock  having  similar  grounds 
of  complaint.  This  was  the  proper  form 
to  be  adopted,  under  the  circumstances 
constituting  the  cause  of  it.  The  case  of 
WUliston  y.  The  Michigan  Southern  & 
Northern  Indiana  E.  R.  Co.,  13  AUen 
(Mass.),  400,  failed  because  an  action  at 
law  could  not  be  maintained,  and  for  the 
further  reason  that  the  courts  of  that 
State  had  no  jurisdiction  of  an  action 
against  the  defendant,  in  the  present  form, 
because  it  was  a  foreign  corporation.  And 
the  same  conclusion  was  declared,  as  to 
the  impropriety  of  an  action  at  law,  in 
Chase  v.  Vanderbilt,  by  the  Superior 
Court ;  but  that  such  an  action  as  the 
present  one  was  proper,  was  conceded  in 
the  disposition  which  was  made  of  WiUis- 
ton's  case.  The  actions  referred  to  in  the 
English  courts  were  also  brought  in  this 
form,  and  apparently  assumed  as  free 
from  objection  in  that  respect.  The  same 
thing  is  maintained  by  Stoiy's  Eq.  Plead- 
ing, 7th  ed.,  §§  94-103  ;  also  by  MoKen- 
zie  V.  L'Amoureux,  11  Barb.  (N.  Y. )  616  ; 
Bouton  V.  City  of  Brooklyn,  15  Barb. 
(N.  Y. )  375  ;  Hammond  «.  Hudson  River 
Iron  &  M.  Co.,  20  Barb.  (N.  Y.)  378  ; 
and  Cady  v.  Conger,  19  N.  Y.  256.  And 
the  relief  awarded  by  the  report  is  sub- 
stantially the  same  as  was  decreed  in 
Henry  v.  Great  Northern  Railway  Co., 
supra.  So  far  as  the  other  owners  of  the 
guaranteed  stock  are  concerned,  the  re- 
lief awarded  precisely  conforms  to  the 
settled  practice  of  courts  of  equity.  The 
rule  in  these  courts  is,  that  "the  other 
creditors  may  come  in  under  the  decree 
and  prove  their  debts  before  the  master 
(now  the  referee)  to  whom  the  cause  is 
referred,  and  obtain  satisfaction  of  their 
demands,  equally  with  the  plaintiff  in  the 
suit,  and  under  such  circumstances  they 
are  treated  as  parties  to  the  suit."  Story's 
Eq.  Plead,  {awpra)  §  99,  page  104  ;  Hal- 
lett  V.  Hallett,  2  Paige  Ch.  (N.  Y.)  15. 
19.  The  decision  made  in  Kilboume  v. 
AUyn,  by  the  General  Term  of  the  third 
department,  is  not  in  conflict  with  this 


these  and  other  authorities,  a  recent  tezt- 
writer  deduces  the  principle,  that,  "  un- 
less there  is  some  agreement  to  the  con- 
trary, preference  shareholders  are  entitled 
to  be  paid  their  dividends  to  the  amount 
guaranteed,  before  the  other  shareholders 
receive  anything ;  so  that  if  the  profits 
divisible  at  a  given  time  are  not  sufficient 
to  pay  the  guaranteed  dividends  in  full, 
the  deficiency  must  be  made  good  out  of 
the  next  divisible  profits,  the  ordinary 
shareholders  taking  nothing  until  all  ar- 
rears of  guaranteed  dividends  have  been 
paid  to  the  preference  shareholders.  1 
Lindley  on  Part.  (2d  ed.)  781.  The 
principle  is  certainly  warranted  by  the 
terms  used  in  creating  and  selling  the 
stock,  and  it  sustains  what  must  have 
been,  at  the  time,  the  reasonable  expecta- 
tions of  both  the  parties.  It  is  right  and 
just,  and  ought  to  be  maintained  in  the 
application  made  of  it  by  the  learned  re- 
feree in  the  present  case.  No  reason  ex- 
ists for  the  objection  that  the  plaintiff 
has  deprived  himself  of  his  right  to  have 
the  net  earnings  applied  to  his  payment 
of  the  dividends  claimed  in  this  action, 
by  the  acquiescence  in  their  distribution 
among  the  general  stockholders.  For  it 
appears  by  his  own  evidence,  and  is  not 
contradicted  by  the  defendants'  witnesses, 
but  found  to  be  true  by  the  referee,  that 
the  plaintiff  protested  against  that  disposi- 
tion of  the  net  earnings  of  the  company, 
and  demanded  his  dividends  on  his  guar- 
anteed stock.  That,  he  stated,  he  was 
very  particular  to  make  each  time.  When 
the  action  was  commenced,  the  corpora- 
tion existed  precisely  the  same  as  it  had 
done  from  the  time  when  the  consolida- 
tion was  effected,  in  the  year  1855.  It 
was  alleged  that  a,  further  consolidation 
was  contemplated,  but  it  did  not  appear 
to  have  been  consummated  by  any- 
thing shown  in  the  case,  until  after 
the  referee  had  made  his  report.  For 
that  reason,  the  proceedings  up  to  that 
time  cannot  be  deemed  unwarranted  by 
another  consolidation,  even  if  one  actually 
took  place  before  the  report  was  in  fact 
made.  Dp  to  that  time,  no  evidence  of 
its  existence  was  given  in  the  .action, 
VOL.  I.  — 12 
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to  the  payment  of  a  cash  dividend,  it  may,  where  it  has  the  power  to 
increase  its  stock,  declare  a  dividend  of  stock,  and  retain  the  money 


practice,  or  the  right,  in  a  proper  case,  to 
maintain  such  an  action.  For  the  facts 
did  not  bring  the  case  within  the  law  re- 
lating to  this  class  of  actions.  And  if 
they  had,  the  disposition  made  of  it  was 
entirely  improper,  for  the  relief  had  been 
awarded  to  other  persons  without  bring- 
ing them  in  under  the  judgment,  aud 
without  any  opportunity  being  afforded 
to  them,  or  any  desire  being  indicated  by 
them,  to  become  parties  to  the  action,  or 
to  avail  themselves  of  the  benefit  of  the 
judgpient  recovered.  The  objection  that 
the  stockholders  should  have  been  made 
parties  to  the  action,  appears  to  be  unten- 
able. Thompson  v.  Erie  Railway  Co.,  45 
N.  Y.  468.  No  good  reason  seems  to  ex- 
ist, for  denying  the  plaintiff  interest  on 
the  dividends  he  was  entitled  to  receive, 
from  the  time  the  net  earnings  were  ap- 
propriated to  the  holders  of  the  common 
stock  by  the  corporation.  The  earnings 
should  have  been  first  appropriated  to  the 
dividends  on  the  guaranteed  stock.  That 
would  have  given  its  holders  the  indem- 
nity for  the  loss  for  which  they  are  now 
to  be  compensated  by  interest.  And  they 
are  entitled  to  interest  for  that  purpose. 
Adams  v.  Fort  Plain  Bank,  36  N.  Y.  255  ; 
Dana  v.  Fiedler,  12  N.  Y.  41.  The  judg- 
ment authorized  by  the  report  will  simply 
restrain  the  further  misappropriation  of 
the  dividends  to  the  common  stock,  until 
the  arrears,  with  interest  on  the  guaran- 
teed stock,  shall  be  paid  out  of  the  net 
earnings  of  the  company.  And,  in  that 
respect,  it  will  be  as  favorable  to  the  de- 
fendants as  they  had  any  reason  to  require 
that  it  should  be.  Kothing  less  than 
what  has  been  directed  would  provide 
the  owners  of  the  guaranteed  stock  with 
the  relief  they  were  entitled  to  have 
awarded.  The  order  made  after  the  re- 
feree's report,  substituting  the  Lake  Shore 
and  Southern  Michigan  Railroad  Com- 
pany as  the  defendant,  had  no  effect  on 
the  plaintiffs  right  to  proceed  with  the 
action  against  the  present  defendants ; 
for,  before  judgment  was  entered,  it  was 
reversed  upon  appeal,  and  that  as  effectu- 
ally removed  it  from  the  case  as  though  it 
never  had  in  fact  been  made.    After  the 


reversal  of  that  order  an  application  was 
made,  upon  the  same  and  other  papers,  for 
leave  to  enter  judgment  upon  the  report 
of  the  referee,  and  to  have  a  further  refer- 
ence to  bring  in  other  parties  in  interest. 
The  order  was  made,  allowing  judgment 
to  be  entered,  and  directing  the  reference 
applied  for.  From  the  plaintiffs  own 
papers,  however,  it  was  shown  that  the 
Michigan  Southern  and  Northern  Indiana 
Railroad  Company  had  previously  con- 
solidated with  the  Lake  Shore,  and  Buffalo 
and  Erie  Railroad  Companies.  This,  it 
was  stated  and  shown  by  the  plaintiff,  was 
done  pursuant  to  laws  of  the  States  of 
New  York,  Pennsylvania,  Ohio,  Michi- 
gan, Indiana,  and  Illinois.  But  what 
those  provisions  were  was  not  in  fact 
shown,  beyond  those  contained  in  the 
laws  of  this  State,  which,  however,  have 
no  application  to  the  obligations  forming 
the  plaintiff's  cause  of  action  in  the  pres- 
ent case.  It  must  be  assumed  that  the 
consolidation  mentioned  was  lawfully  ef- 
fected, for  that  is  stated  to  be  the  fact  in 
the  plaintiff's  papers  ;  and  from  them,  it 
appears  that  the  preceding  corporations 
have  merged  in,  and  formed,  one  single 
corporation,  owning  and  operating  a  line 
of  railroad  from  Buffalo  to  Chicago.  By 
this  merger,  the  pi-eceding  coi-porations 
ceased  to  exist,  according  to  the  papers 
now  before  the  court,  on  the  appeal  taken 
from  the  order ;  and  all  their  property, 
franchises,  rights  and  privileges,  have  be- 
come vested  in  the  new  corporation, 
formed  by  the  final  consolidation.  Al- 
though all  the  rights  of  creditors,  and 
liens  upon  the  property  of  either  of  the 
corporations,  were,  by  the  terms  of  the 
consolidations,  preserved  unimpaired,  that 
gave  the  plaintiff  no  power  to  proceed 
against  either  of  the  constituent  corpora- 
tions ;  for  he  is  not  a  creditor,  and  had  no 
lien  upon  the  property  of  the  corporation, 
within  the  meaning  of  these  terms.  They 
related  to  specific  lions  upon  tangible 
property,  and  not  mere  equities,  in  the 
nature  of  charges  upon  earnings,  like  those 
existing  in  the  plaintiff's  favor.  These 
were  otherwise  provided  for,  by  the  stipu- 
lation that  all  just  debts,  guaranties,  lia- 
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for  permanent  improvements,  etc.^     Or  it  may  issue  new  stock, 
giving  the  stockholders  the  privilege  of  taking  it  at  par  or  less  than 

bilities,  aud  obligations,  existing  against 
either  corporation  at  the  time  of  the  con- 
solidation, should  be  assumed,  provided 
for,  paid  and  discharged  by  the  consoli- 
dated company ;  and  that  all  contracts 
and  agreements  between  either  of  the  com- 
panies and  any  person  or  persons  should 
be  carried  out  by  the  new  company.  The 
changes  made  appear  to  have  been  sanc- 
tioned by  the  votes  of  the  requisite  num- 
ber of  stockholders,  and  to  have  been 
entirely  lawful  and  proper ;  and  they 
necessarily  ended  the  existence  of  the  con- 
stituent corporations,  and  the  plaintiff's 
right  to  proceed  to  judgment  against  the 
one  sued  by  him.  In  order  to  avoid  this 
result,  the  statutes  themselves  have  been 
referred  to,  upon  the  present  appeal  from 
the  order.  But,  notwithstanding  the  very 
general  provision  of  the  Code,  prescribing 
the  proof  of  the  laws  of  other  States,  they 
cannot  be  considered  by  the  court,  because 
they  were  not  read  on  the  hearing,  when 
the  application  for  the  order  was  made. 
If  they  provide  for  the  continued  exis- 
tence of  the  old  corporation,  for  the  pur- 
pose of  securing  satisfaction  of  the 
demands  against  it,  they  should  have 
been  read,  or  otherwise  brought  to  the 
notice  of  the  court,  when  that  application 
was  heard.  They  cannot,  for  the  first 
time,  be  read  upon  the  hearing  of  an 
appeal  from  the  order,  which  their  pro- 
visions might  have  justified,  if  they  had 
there  been  made  to  appear.  A  different 
rule  was  suggested  as  proper,  in  the  case 
of  Cutler  V.  Wright,  22  N.  Y.  472,  474. 
But  it  was  not  afterward  approved  or  fol- 
lowed. On  the  contrary,  it  was  held  in 
Hunt  V.  Johnson,  44  N.  Y.  27,  that  the 
laws  of  other  States  could  not,  for  the 
first  time,  be  read  upon  the  hearing  of  an 
appeal.  They  are  required  to  be  produced 
before  the  court  entertaining  the  original 
application.  The  consequence  is,  that  no 
authority  for  proceeding  in  the  case 
against  the  preceding  corporation,  appears 
before  the  court.  For  that  reason,  as  the 
corporation  issuing  the  stock  has  ceased 
to  exist,  by  merger  in  a  new  corporation, 
which  has  assumed  all  the  obligations  of 
its  predecessors,  the    future    proceedings 


should  have  been  against  the  consolidated 
company.  The  order  made  on  the  appli- 
cation for  leave  to  enter  judgment,  and 
for  a  reference  under  the  judgment,  was 
unauthorized,  and  it,  as  well  as  the  judg- 
ment entered  in  pursuance  of  it,  should 
be  reversed,  with  costs.  But,  as  the 
proofs  made  of  the  consolidation  simply 
affected  the  plaintiff's  right  to  the  order 
itself,  and  the  proceedings  had  under  it, 
the  preceding  proceedings  in  the  action 
cannot  be  affected  or  disturbed  by  such 
reversal.  An  order  should  also  be  en- 
tered, denying  the  motion,  but  without 
prejudice  to  a  renewal  of  it,  upon  further 
papers  showing  the  continuance  of  the 
corporation,  if  that  can  be  done,  for  the 
purposes  of  the  action." 

1  Boston  &  Lowell  E.  E.  Co.  v.  Com., 
100  Mass.  393  ;  Howell  u  Chicago,  &c. 
E.  E.  Co.,  51  Barb.  (N.  Y.)  378  ;  State  i). 
Baltimore,  &c.  E.  E.  Co.,  6  Gill  (Md.), 
363  ;  Miller  v.  Illinois  Central  E.  E.  Co., 
24  Barb.  (N.  Y.)  312.  In  England  the 
rule  seems  to  be  that  it  is  ultra  vires  for  a 
corporation  to  expend  its  profits  in  any 
manner  except  in  dividends.  Thus,  a  rail- 
way company  had  power  to  raise  additional 
capital  by  the  issue  of  shares,  and  to  allot 
to  them  a  preferential  dividend,  it  being 
enacted  that  dividends  should  not  be  paid 
out  of  any  moneys  received  for  the  shares, 
and  that  no  shares  should  be  issued  until 
one-fifth  of  the  amount  had  been  paid. 
The  revenue  of  the  company  during  a  par- 
ticular half-year  was  sufficient  to  pay  a 
dividend,  after  providing  for  all  charges 
properly  payable  out  of  revenue,  but,  ow- 
ing to  the  refusal  of  creditors  of  the  com- 
pany to  give  time,  the  revenue  was 
absorbed  in  payment  of  sums  properly 
chargeable  to  capital.  Under  these  cir- 
cumstances, the  company  in  general  meet- 
ing sanctioned  a  plan  for  offering  to  each 
shareholder,  at  par,  preference  shares  to  an 
amount  equal  to  the  dividend  which  would 
have  been  payable  to  him  if  the  revenue 
had  not  been  diverted  for  capital  purposes. 
These  shares  were  salable,  but  only  at  a 
considerable  discount.  A  shareholder  filed 
his  bill,  on  behalf  of  himself  and  the  sec- 
tion of  shareholders  to  which  he  belonged, 
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par,  although  the  stock  so  issued  is  worth  much  more  than  par.' 
Indeed,  whether  a  stock  dividend  is  declared  or  not,  it  has  been  held 
that  in  case  of  an  increase  of  stock,  the  stockholders  have  the  first 
right  to  take  the  stock,  in  proportion  to  the  amount  held  by  them.* 
But  however  this  may  be  as  to  banks,  and  corporations  of  that  class, 
it  is  not  believed  that  the  rule  has  any  force  as  to  railroads,  and  other 
corporations  which  exist  independently  of  their  stockholders,  and 
whose  powers  are  mainly  defined  by  statute.^  And  in  any  event 
the  rule  applies  only  to  new,  and  not  to  re-issues  of  stock,*  and 
may  be  waived.^ 


to  restrain  the  issue  of  shares  for  the  above 
purpose,  to  have  those  already  issued  can- 
celled, and  to  restrain  the  payment  of  divi- 
dends on  them.  It  was  held  that  the 
scheme  was  ultra  vi/res,  for,  assuming  that 
the  shares  could  lawfully  he  issued  at  a 
discount  (an  issue  under  this  scheme  being 
in  reality  an  issue  at  a  discount),  and 
assuming  that,  owing  to  the  diversion  of 
the  revenue  to  capital  purposes,  they  could 
lawfully  be  treated  as  assets  for  payment 
of  a  dividend,  each  shareholder  who  was 
not  willing  to  accept  an  allotment  of  them 
in  specie  had  u,  right  to  insist  that  the 
proceeds  of  the  whole  should  be  applied 
ratably  in  payment  of  a  dividend  to  all  the 
shareholders.  Hoole  ».  Great  Western 
R.  Co.,  L.  R.  3  Oh.  App.  262.  Under 
a  statute  authorizing  a  bank  to  retain  a 
certain  share  of  the  "dividends"  upon  the 
stock  owned  by  the  State,  towards  certain 
unpaid  stock  of  the  State,  it  was  held  that 
a  portion  of  the  capital  stock,  divided 
among  the  stockholders,  was  not  dividends 
within  the  act.  Attorney-General  v.  State 
Bank,  1  D.  &  B.  (N.  C. )  Eq.  545.  A  corpo- 
ration, restricted  to  six-per-cent  dividends 
out  of  profits  to  stockholders,  issued,  on 
the  basis  of  an  increased  business  and  en- 
hanced value  of  their  works  and  property, 
in  accordance  with  a  resolution  of  stock- 
holders, scrip-certificates  from  time  to 
time,  entitling  the  holder  to  additional 
shares  of  stock,  distributing  then  ratably 
among  share  and  scrip  holders  in  propor- 
tion to  the  amount  held  at  the  date  of  the 
issue.  The  resolution,  embodied  in  the 
scrip,  provided  that  the  scrip  should  not 
be  entitled  to  any  cash  dividend,  umiil  the 
funded  debt  of  the  company  should  be 
paid  off,  or  adequate  provision  made  for 


its  discharge  when  due,  and  payment  de- 
manded ;  nor  until  the  conversion  of  said 
scrip  into  stock.  After  such  conversion 
certain  of  the  scripholders  demanded  by 
bill  in  equity  the  back  dividends  which 
had  been  declared  on  the  stock  from  the 
issue  to  the  date  of  conversion.  It  was 
held,  1.  That  the  rights  of  the  scripholders 
were  measured  by  the  contract  under  which 
the  scrip  was  issued,  and  of  which  the  scrip 
alone  was  the  evidence  ;  2.  That  the  con- 
tract being  but  an  engagement  that  the 
holders  of  the  scrip  might  become  share- 
holders after  payment  of  the  funded  debt, 
or  provision  made  therefor,  the  scriphold- 
ers were,  therefore,  not  entitled  to  divi- 
dends upon  the  scrip  or  upon  the  stock 
into  which  it  had  been  converted,  except 
on  such  as  had  been  declared  subsequently 
to  said  conversion.  Brown  v.  Lehigh  Coal 
and  Navigation  Co.,  49  Penn.  St.  270. 

1  Moss's  Appeal,  83  Penn.  St.  265  ; 
Wiltbank's  Appeal,  64  id.  256. 

2  Wheeler's  Case,  2  Abb.  Pr.  (N.  Y.) 
N.  s.  361  ;  Gray  v.  Portland  Bank,  3 
Mass.  364. 

'  Miller  v.  Illinois  Central  R.  R.  Co., 
24  Barb.  (N.  Y.)  812  ;  Ohio  Ins.  Co.  v. 
Nunnemacher,  15  Ind.  294 ;  Curry  v. 
Scott,  54  Penn.  St.  270. 

4  Page  V.  Smith,  48  Vt.  266.  If  the 
corporation  uses  its  surplus  to  buy  up  some 
of  its  own  stock,  the  stockholders  have  no 
right  to  claim  this  pro  rata,  until  it  is 
ordered  to  be  divided  among  them.  Cole- 
man V.  Columbia  Oil  Co.,  51  Penn.  St.  74  ; 
Wiltbank's  Appeal,  64  id.  256 ;  St.  John 
V.  Erie  R.  R.  Co.,  10  Blatchf.  (U.  S.  C.  0.) 
271 ;  Bradley  v.  Holdsworth,  3  M.  &  W. 
422. 

'  Eidman  v.  Bowman,  58  111.  444. 
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Sec.  73.  lucome  on  stock  in  Trust.  — If  shares  of  the  capital  stock 
of  a  corporation  are  held  as  a  fund  in  trust  to  pay  the  income  to  a 
person  until  his  death,  and  then  convey  the  capital  to  another,  the 
regular  dividends  declared  and  paid  would  of  course  constitute  in- 
come to  which  the  trustee,  for  the  benefit  of  the  cestui  qv^  trust, 
would  be  entitled;  and  also  any  dividends  on  shares  of  additional 
stock  distributed  as  part  of  the  net  earnings  of  the  corporation. 
But  he  would  not  be  authorized  to  treat  the  additional  stock  itself 
as  income,  for  the  benefit  of  his  cestui  que  trv^t}  A  fund  bequeathed 
iu  trust  to  pay  the  income  to  one  until  his  death,  and  then  the  capi- 
tal to  another,  included  shares  in  the  stock  of  a  railroad  corporation. 
This  corporation,  out  of  its  net  earnings  accumulated  during  the 
term  of  the  trust,  bought  in  the  market  part  of  its  own  stock,  in- 
vested other  earnings  to  an  amount  equal  to  twenty  per  cent  of 
the  par  value  of  the  residue  of  its  stock  in  property,  a  large  portion 
of  which  was  not  requied  for  the  use  and  improvement  of  the  rail- 
road, and  voted  to  create  a  number  of  new  shares  of  the  same  par 


^  Minot  V.  Paine,  99  Mass.  101.  In 
Brundage  v.  Brandage,  60  IT.  Y.  544,  a 
testator  bec^ueathed  to  legatees  a  specified 
number  of  shares  of  tbe  stock  of  a  corpo- 
ration. After  the  execution  of  the  wUl, 
and  before  the  testator's  death,  the  corpo- 
ration issued  to  its  stockholders  certain 
"interest  certificates,"  stated  to  be  for 
moneys  expended  out  of  its  earnings  in 
improvements.  By  their  terms,  these  cer- 
tificates were  made  assignable,  and  paya- 
ble, at  the  option  of  the  company,  out  of 
future  earnings,  with  dividends  thereon, 
or  convertible  into  stock.  The  testator 
received  and  retained  these  certificates  on 
the  shares  held  by  him,  aijd  also  the  divi- 
dends declared  thereon,  and  held  the  cer- 
tificates at  the  time  of  his  death.  It  was 
held  that  the  legatees  took  the  specified 
number  of  shares  of  stock  as  they  were  at 
the  time  of  the  testator's  death,  and  could 
claim  no  right  to,  or  interest  in,  the  cer- 
tificates. And  it  was  also  held  that  the 
question  of  the  validity  or  invalidity  of 
the  certificates,  and  its  effect  upon  the 
value  of  the  stock,  could  not  be  considered 
in  such  an  action.  If  the  certificates  were 
invalid,  the  stock  was  unaffected  thereby ; 
if  valid,  having  been  issued  to  and  received 
by  the  testator,  they  became  an  indepen- 
dent part  of  his  estate,  and  the  subject  of 


a  separate  and  independent  testamentary 
disposition.  And  whether  considered  as 
dividends  or  not,  the  certificates  did  not 
become  attached  to  the  shares  of  stock. 
If  dividends,  they  belonged  to  the  stock- 
holder owning  the  shares  upon  which  they 
were  paid  ;  paid,  to  be  sure,  as  something 
growing  out  of  his  stock,  but  instantly, 
when  paid,  separable  from  and  independ- 
ent of  it,  as  much  so  as  though  paid  in 
money,  and  appearing  in  his  assets  as  a 
deposit  to  his  credit  in  his  bank  account. 
If  not  dividends,  but  an  optional  agree- 
ment to  pay  the  amount  expressed,  or  to 
convert  into  other  shares  of  stock,  then  by 
their  terms  they  were  transferable  by  the 
holder,  and  by  their  terms,  and  by  the 
necessary  legal  effect  of  them,  an  inde- 
pendent thing  of  value,  not  a  part  of  the 
stock,  nor  in  any  ways  attached  thereto, 
or  accompanying  it.  In  either  view,  a 
person  becoming  a  holder  of  the  stock 
subsequent  to  the  issue  of  the  certificates 
to  a  prior  holder  of  the  stock,  acquired  no 
right  or  interest  in  them.  Neither  were 
the  rights  of  the  parties  affected  by  the 
fact  that  the  certificates  were  payable  at 
the  option  of  the  company  out  of  future 
earnings,  as  they  represented  past  earnings 
of  the  road  used  to  increase  its  value,  and 
as  they  were,  by  their  terms,  assignable. 
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value,  to  be  issued  and  disposed  of  as  the  directors  should  deem 
proper.  The  directors  then  voted  to  offer  to  the  individual  stock- 
holders the  right  to  take  part  of  the  new  stock  at  par,  in  the  propor- 
tion of  twenty  per  cent  of  new  shares  for  each  old  share  held  by  the 
taker,  and  that  if  any  individual  stockholder  should  not  avail  him- 
self of  his  right  in  this  respect,  they  would  dispose  of  it  as  they 
might  see  fit;  and  at  the  same  time  they  declared  a  dividend  of 
forty  per  cent  on  the  old  shares  held  by  the  individual  stock- 
holders, payable,  "twenty  per  cent  in  the  shares  of  the  company 
which  were  purchased  and  held  by  this  corporation  in  its  corporate 
capacity,  and  twenty  per  cent  in  cash,  derivable  from  the  shares 
which  the  stockholders  entitled  to  this  dividend  shall  respectively 
pay  for  the  new  stock  taken  by  them,  under  the  terms  of  the  pre- 
ceding vote."  On  these  facts  the  question  presented  to  the  court 
was,  what  part  of  the  avails  of  the  stock  was  income  to  which  the 
tenant  for  life  was  entitled,  and  what  part,  if  any,  belonged  to  the 
trust  fund.  The  court  held  that,  of  the  avails  of  the  dividend  to 
the  trustee,  so  much  as  was  derived  from  the  first  twenty  per  cent 
was  payable  as  income  to  the  life  tenant,  and  so  much  as  was  de- 
rived from  the  second  twenty  per  cent  accrued  to  the  capital  of  the 
trust  fund.^ 

1  Leland  v.  Hayden,   102  Mass.   612.  a  certain  day  each  year  to  the  holders  on 

See    also  Wiltbank's    Appeal,   64  Penn.  that  day.     After  declaring  this  dividend, 

St.  256.     As  the  corporation  is  the  legal  it  created  new  stock  of  the  same  par  value 

owner  of  the  property,  and  has  power,  as  its  former  shares  j  but  the  market  value 

within  the  limits  of  its  charter,  to  give  to  of  the  old  shares,  to  which  the  privilege 

the  shareholders  either  an  increase  of  in-  of  the  dividend  was  thus  attached,  was 

come  or  an  increase  of  capital  out  of  the  twenty  per  cent  more  than  that  of  the  new 

money  in  its  hands,  according  to  the  dis-  shares,and  the  difference  was  owing  wholly 

cretion  of  its  directors,  it  would  seem  to  to  this  privilege.     It  was  held  that,  in 

follow  that  an  increase  of  capital  should  computing  the  true  value  of  the  ooi-porate 

he  kept  for  the  remainderman,  and  an  franchise,  for  the  purposes  of  taxation,  the 

increase  of  income  should  be  paid  to  the  tax  commissioner  might  properly  estimate 

tenant  for  life.     This  rule  appears  to  be  in  the  fair  cash  valuation  of  all  the  shares  of 

conformity  with  the  intention  of  the  tes-  the  capital  stock  by  adding  the  actual 

tator  who  gives  personal  property  in  this  market  value  of  the  old  shares  to  that  of 

manner.     He  is  held  to  have  the  interest  the  now  shares,  without  making  any  de- 

of  the  successive  takers  equally  in  view,  duotion  on  account  of  the  dividend.     Bos- 

Minot   V.   Paine,   ante.      A   corporation,  ton,  &c.  R.  R.  Co.  ».  Commonwealth,  100 

having  reserved  profits  to  an  amount  ex-  M^ss.  399.     The  compensation  paid  to  a 

ceeding  twenty  per  cent  of  its  capital,  and  coi-poration  for  part  of  its  real  estate  taken 

having  authority  to  create  additional  stock,  by  right  of  eminent  domain,  and  distvib- 

declared  a  dividend  of  twenty  per  cent  on  uted  as  a  dividend  to  the  shareholders, 

its  existing  shares,  payable  in  six  years  to  was  held  to  belong  to  the  capital  and  not 

their  then  holders,   either  in  money  or  the  income  of  a  trust  fund  invested  in  the 

stock,  at  the  option  of  the  corporation,  shares.     Heard  v.   Eldredge,   109  Mass. 

interest  thereon  to  be  paid  meanwhile  on  258.    Extraordinary  dividends  belong  to 
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Sec.  74.  Money  in  hands  of  Directors.  —  Money  in  the  hands  of 
the  directors  may  be  income  to  the  corporation,  but  it  cannot  be  con- 
sidered income  to  the  subscribers  until  a  dividend  is  made.  Thus, 
where  the  company  invests  in  machinery,  or  in  railroad  tracks, 
depots,  rolling  stock,  or  any  other  permanent  improvement  for  en- 
larging or  carrying  on  their  legitimate  business,  it  does  not  become 
income  to  the  shareholders,  but  is  accretion  to  the  capital ;  and  it  is 
the  same  whether  they  increase  the  shares  or  the  par  value  of  the 
shares,  or  leave  the  shares  unaltered.  And  if  the  number  of  shares 
is  increased  for  purposes  merely  speculative,  it  is  an  increase  of 
capital  stock  and  not  of  income,  and  it  has  been  suggested  that  it 
would  be  practically  unwise  for  courts  to  go  behind  the  action  of 
the  company  and  attempt  to  ascertain  how  they  came  by  the  funds 
out  of  which  they  declare  either  their  cash  or  their  stock  dividends.* 

The  right  to  take  new  shares  on  increase  of  the  capital  stock 
is  a  benefit  or  interest  which  attaches  to  the  stock,  and  is  not 
usually  considered  as  income  derived  from  the  prosecution  of  the 
corporate  business,  but  inherent  in  the  shares ;  and  it  is  important 
to  understand  this  principle,  as  we  have  seen  in  cases  where  stock 
is  left  in  trust  to  pay  the  income  for  life  to  one  person,  with  re- 
mainder of  the  principal  to  another.^  If  a  stock  dividend  under  such 
circumstances  is  declared,  the  trustee  would  take  it  as  capital  for  the 
remainderman,  and  not  as  income  for  the  benefit  of  the  life  estate 

the  person  holding  a  life  interest  in  the  resolution,  without  the  knowledge  of  the 
stock  upon  which  such  dividends  are  other,  declaring  a  scrip  dividend  of  ten 
earned.  Woodruff's  Estate,  1  Tuck.  (IT.  Y.)  per  cent  on  the  amount  of  their  capital 
68.  A  bank,  duly  authorized,  reduced  stock,  with  interest,  payable  at  the  option 
the  par  value  of  its  shares,  in  consequence  of  the  company,  thus  increasing  their  in- 
of  certain  supposed  losses.  Upon  the  re-  debtedness  to  that  amount ;  and  certifi- 
covery  of  the  sums  supposed  to  have  been  cates  of  indebtedness  were  issued  in  accord- 
lost,  it  issued  additional  stock  to  its  share-  aucewith  the  resolution.  The  consolidation 
holders.  It  was  held  that  a  legatee  having  of  the  companies  was  completed  without 
a  right  for  life  to  the  income  of  certain  any  knowledge  of  the  other  company  as  to 
shares  under  a  will  approved  prior  to  these  such  resolution  and  such  increased  indebt- 
changes,  was  not  entitled  to  an  uncondi-  edness.  It  was  held,  upon  a  bill  in  equity 
tional  certificate  of  the  new  dividend  stock,  filed  for  that  purpose,  that  the  scrip  issued 
Parker  v.  Mason,  8  R.  I.  427.  The  courts  in  payment  of  such  dividend  should  be 
will  not  presume  that  an  increase  of  stock  declared  void,  and  the  company  issuing  it 
authorized  by  law  is  a  stock  dividend,  restrained  from  recognizing  the  scrip  as  a 
Whether  the  increase  is  real  or  a  pretence  valid  obligation,  and  from  permitting  its 
is  a  question  of  fact  for  the  jury.  Com-  transfer.  Bailey  v.  Citizens'  Gas  Co.,  27 
monwealth  v.    Erie,   &c.    E.  K.   Co.,   74  N.  3.  Eq.  196. 

Pa.  St.  94.     While  negotiations  were  pend-         ^  Boston,  &c.   R.  E.  Co.  v.  Common- 

ing  between  two  gas  companies  for  their  wealth,  100  Mass.  399. 
consolidation,  upon  a  certain  basis  of  in-         "  Atkins  v.  Albree,  12  AUen  (Mass.), 

debtedness,  one  of  the  companies  passed  a  359. 
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although  it  is  the  result  of  the  net  earnings  of  the  corporation.^ 
But  iu  Pennsylvania  ^  this  doctrine  is  repudiated,  and  in  a  late 
case,'  where  the  question  arose  as  to  the  statxis  of  a  dividend  made 


1  Minot  V.  Paine,  99  Mass.  101.  See 
also  Deland  v.  Williams,  101  id.  571  ; 
Leland  v.  Hayden,  102  id.  642  ;  Heard  v. 
Eldredge,  109  id.  258  ;  Baud  -o.  Hubbell, 
115  id.  461 ;  Gifford  v.  Thompson,  id. 
478. 

2  Vinton's  Appeal,  99  Penn.  St.  434  ; 
44  Am.  Eep.  116  ;  Earp's  Appeal,  28  id. 
368  ;  Wiltbank's  Appeal,  04  id.  25. 

°  Vinton's  Appeal,  ante.  Gordon,  J., 
said :  "  The  court  below  having  ascer- 
tained beyond  doubt  that  the  money  in 
controversy  was  derived,  not  from  the  an- 
nual earnings  or  accumulations  of  the  St. 
Louis  Gas  Company,  but  from  a  sale  of 
part  of  its  franchise  and  permanent  property, 
thought  it  ought  of  right  to  belong  to  the 
corpus  of  the  trust  estate,  and  thereupon 
refused  to  award  it  to  the  life  tenant.  If 
we  are  to  follow  our  own  decisions  as  found 
in  Earp's  Appeal,  28  Penn.  St.  368  ;  Penn- 
sylvania Co.  V.  Dovey,  64  id.  260  ;  Moss's 
Appeal,  64  Penn.  St.  254 ;  s.  o.  24  Am. 
Bep.  164 ;  and  Biddle's  Appeal,  99  Penn. 
St.  278,  the  opinion  in  which  was  delivered 
by  Mr.  Justice  Meboue,  but  a,  few  days 
ago,  we  must  afHrm  this  conclusion.  All 
these  cases  are  similar  to  the  one  in  hand, 
—  a  gift  of  the  income  of  stocks  for  life  to 
one  person,  and  the  corpus  over  to  an- 
other,— and  by  all  these  we  are  instructed 
that  in  order  to  ascertain  and  settle  the 
rights  of  these  parties,  we  must  endeavor 
to  discover  what  is  principal,  or  capital,  as 
distinguished  from  earnings  or  dividends 
resultiug  from  the  use  of  capital.  More 
than  this  :  following  these  authorities,  we 
must  go  even  farther,  and  capitalize,  in 
favor  of  the  remainderman,  the  surplus 
profits  which  may  have  accumulated  in 
the  treasury  of  the  corporation,  prior  to 
the  date  of  the  creation  of  the  trust.  The 
present  case,  however,  does  not  carry  us 
to  this  extent,  for  the  money  in  contro- 
versy comes  from  a  sale  of  a  part  of  the 
original  franchise  and  property  of  the  gas 
company  ;  in  fact,  part  of  the  very  corpus 
represented  by  the  stock  shares  which  form 
the  principal  of  the  trust  created  by  the 
deed  of  James  Martin.  The  charter  of 
this  company  clothed  it  with  powers  and 


privileges  not  only  very  extensive,   but 
very  valuable.     By  this  charter  it  had 
*  the  sole  and  exclusive  privilege  of  vend- 
ing gas  lights  and  gas  fittings  in  the  city 
of  St,  Louis  and  its  suburbs,'  and  it  was 
also  empowered  to  'lay  pipes,  conduits, 
etc.,  in  any  of  the  roads  and  avenues  of 
the  suburbs,  and  in  any  of  the  streets  and 
alleys  of  the  city  ; '  also,  by  indenture  of 
the  8th  of  January,  1841,  between  the  city 
and  the  company,  the  sole  and  exclusive 
privilege  of  lighting  the  streets,  alleys, 
wharves,  public  buildings,  and  other  pub- 
lic places,  of  the  city  of  St.  Louis,  and  of 
providing  and  furnishing  the  fittings  and 
materials  of  all  kinds,  necessary  for  that 
purpose.     The  result  of  these  grants,  and 
a  careful  use  of  them,  was  great  prosperity 
to  the  company,  and  a  corresponding  rise 
in  its  stock.     But  this  very  prosperity 
begot  opposition  and  danger.     The  city 
refused  to  abide  by  its  contract,  and  to 
pay  up  its  dues.    Another  company  sprang 
up,  the  Laclede,  which  disputed  the  ex- 
clusive right  of  the  old  company  to  the 
territory  mentioned  in  its  charter.     This 
led  to  the  tripartite  agreement  of  February 
8,  1878,  between  the  city  of  St.  Louis,  the 
Laclede  Gas  Company,  and  the  St.  Louis 
Gas  Company,   by  which,   among   other 
things,  the  latter  company  agreed  to  with- 
draw from  about  one  third  or  one  half  of 
its  former  territory  in  favor  of  the  Laclede, 
and  also  to  sell  to  it  all  its  mains,  pipes, 
connections,  lamps,  lamp-posts,  brackets, 
meters,  and  all  other  of  its  property  and 
effects  situated  and  being  within  the  terri- 
tory from  which  it  had  agreed  to  with- 
draw.   In  consideration  of  this  sale  and 
transfer,  the  Laclede  company  agreed  to 
pay  to  the  St.  Louis  company  the  sum  of 
$650,000.      A   dividend  of   $600,000  of 
this  money  was  ordered  by  the  directors, 
and  of  this,  $4,995  came  into  the  hands  of 
the  Pennsylvania  company  as  trustee  of 
the  one  hundred  shares  of  stock  conveyed 
to  it  by  the  deed,  or  power  of  attorney,  of 
James  Martin.     It  is  thus  manifest  that 
the  money  in  dispute  comes,  not  from  the 
annual  earnings  of  the  company,  but  from 
a  sale  of  part  of  its  property ;  part  of  that 
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by  a  corporation  out  of  funds  arising  from  a  sale  of  a  part  of  its 
original  franchises,  the  court  held  that  it  must   be  regarded,  as 

by  the  issue  of  new  stock ;  and  it  was  there 
said,  that  "equity,  seeking  the  substance 
of  things,  found  that  the  new  stock  was 
but  a  product,  and  was  therefore  income." 
So  may  we  say  in  this  case  ;  equity  seek- 
ing, not  mere  convenience,  but  the  sub- 
stance of  things,  finds  the  dividend  in 
controversy  to  be  part  of  the  actual  capital 
of  the  company ;  money  raised  by  a  sale 
of  part  of  its  original  franchise  and  realty ; 
that  which  its  stock  most  specifically  and 
directly  represents ;  hence  it  awards  the 
product  to  him  in  whom  the  stock  is  finally 
to  vest.  Assume  the  contrary  doctrine, 
and  that  which  we  have  already  pointed 
out  may  at  any  time  occur  ;  on  a  sale  of 
the  entire  franchise  and  property  of  the 
gas  company,  with  a  like  order  by  its 
directors  for  a  distribution  of  the  money 
so  raised,  the  dividends  must  go,  regard- 
less of  the  equities  of  the  parties,  to  the 
life-tenant,  and  nothing  whatever  be  left 
for  the  remainderman.  This  might  be 
very  couvenient  for  trustees  and  courts, 
for  as  it  would  definitely  close  out  the 
trust,  there  would  be  no  further  trouble 
about  it ;  nevertheless  the  justice  of  such 
a  disposition  of  the  trust  would  be  more 
than  doubtful.  Again,  this  same  doctrine, 
which  makes  a  cash  dividend  income, 
and  a  stock  dividend  capital,  would  often 
work  with  equal  harshness  upon  the  inter- 
est of  the  life-tenant.  For  corporate  earn- 
ings might  be  retained  for  an  indefinite 
length  of  time,  and  then  be  distributed  in 
the  shape  of  stock  shares,  which  the  rule 
contended  for  would  at  once  pronounce  to 
be  capital,  and  thus  would  the  beneficiary 
be  deprived  of  his  or  her  income.  Than 
this,  far  better  is  our  Pennsylvania  doc- 
trine, admirably  stated  by  our  brother, 
Mr.  Justice  Paxson,  in  Moss's  Appeal,  as 
follows  :  '  But  where  a  corporation,  having 
actually  made  profits,  proceeds  to  distrib- 
ute such  profits  amongst  the  stockholders, 
the  tenant  for  life  would  be  entitled  to 
receive  them,  and  this  without  regard  to 
the  form  of  the  transaction.  Equity  which 
disregards  the  form  and  grasps  the  sub- 
stance would  award  the  thing  distributed, 
whether  stock  or  moneys,  to  whomsoever 
was  entitled  to  the  profits.' " 


very  corpiis  which  the  stock  shares  repre- 
sent, and  without  which  those  shares  have 
neither  substance  or  value.  If  therefore 
the  life-tenant  is  entitled  to  this  money 
thus  derived  from  the  capital  of  this  cor- 
poration, so  in  the  end  may  she  come  to  be 
entitled  to  the  whole  corpus  of  the  trust. 
For  the  accomplishment  of  this  result,  it 
is  only  necessary  that  the  St.  Louis  Gas 
Company  should  effect  a  sale  of  the  bal- 
ance of  its  property,  and  order  a  distribu- 
tion of  the  money  so  raised  among  its 
shareholders.  But  logically  the  effect  of 
such  a  doctrine  is  to  defeat  the  whole  ob- 
ject of  the  trust.  Instead  of  securing  for 
Mrs.  Vinton  a  sure  income  for  life,  it  gives 
her  the  principal  to  use  at  her  pleasure, 
whilst  the  gift  over  to  Frederick  Vinton  is 
wholly  defeated.  A  rule  such  as  this, 
which  may  operate  disastrously  on  a  large 
and  important  class  of  our  trusts,  we  can- 
not a^ee  to  adopt.  It  is  indeed  true,  as 
said  by  Mr.  Chief-Justice  Chapman,  in 
Miuot  ■».  Paine,  99  Mass.  101,  that  the 
rule  which  regards  cash  dividends,  how- 
ever large,  as  income,  and  stock  dividends, 
however  made,  as  capital,  is  a  very  simple 
and  convenient  one,  and  may  relieve  trus- 
tees and  courts  of  much  trouble;  but  it  is 
certainly  not  one  that  commends  itself  for 
its  justice  and  equity,  neither  does  it  at 
all  regard  the  facts  of  a  case  like  that  of 
Earp's  Appeal,  ante,  or  like  the  case  in 
hand.  To  us,  it  seems  like  a  bungling 
rule  of  law,  that  at  one  time  would  give 
what  is  indisputably  income  to  J;he  re- 
mainderman, and  at  another,  what  is  as 
clearly  capital  to  the  life-tenant.  It  is, 
however,  enough  for  us  that  our  own 
authorities  repudiate  such  a  rule.  In  the 
case  last  referred  to,  it  was  held  that  divi- 
dends from  a  corporate  surplus  fund,  ac- 
cumulated before  the  testator's  death,  must 
be  regarded  as  part  of  the  stock  forming 
the  trust  fund,  whilst  after-accumulations, 
though  distributed  in  the  shape  of  stock, 
must  be  treated  as  income,  and  go  to  the 
life-tenant.  In  like  manner  it  was  held 
in  Wiltbank's  Appeal,  64  Penn.  St.  25, 
"that  the  earnings  or  profits  of  the  stock  of 
a  decedent,  made  after  his  death,  were  in- 
come, though  put  into  the  form  of  capital 
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between  a  life  tenant  and  a  remainderman,  as  a  part  of  the  stock, 
—  as  capital,  and  not  as  income. 

Sec.  75.  How  payable. — All  dividends  are  presumed  to  be  payable 
in  lawful  money,  and  even  where  it  was  declared  to  be  "payable  in  New 
York  State  currency  "  it  was  held  to  be  payable  in  lawful  money.^ 
The  corporation  has  no  rights  to  retain  a  debt  due  to  it  from  a  stock- 
holder out  of  his  dividend,*  unless  it  may  be  for  a  debt  due  for  the 
stock  itself,^  or  when  the  corporation  has  a  lien  upon  the  stock  for 
debts  due  to  it.* 

Sec.  76.  infanta  as  Stockholders.  —  An  infant  may  be  a  stock- 
holder in  a  corporation,  but  he  cannot  be  made  liable  as  an  original 
subscriber  to  the  capital  stock ;  and  where  the  charter  or  contract  of 
subscription  requires  that  a  certain  amount  of  stock  shall  be  sub- 
scribed before  the  subscription  thereto  shall  be  binding,  the  sub- 
scriptions of  infants,  insolvent  persons,  and  married  women  must  be 
excluded.^  His  subscription  is  not  void,  but  merely  voidable,*  and 
may  be  affirmed  or  avoided  when  he  attains  majority.  If  he  retains 
the  stock  or  the  benefits  he  has  derived  from  it  after  he  arrives  of 
age,  for  an  unreasonable  period,  he  is  treated  as  affirming  the  contract, 
and  becomes  liable  upon  his  subscription ;  ^  but  he  cannot  effectually 
repudiate  the  subscription  while  he  is  in  his  minority,  as  when  he 
attains  his  majority  he  may  disaffirm  his  disaffirmance  within  a  rea- 
sonable time.*  So  long  as  an  infant  subscriber  elects  to  remain  a 
shareholder  under  his  subscription,  he  may  exercise  aU  the  rights  of  a 
shareholder ;  ®  and  a  mere  plea  of  infancy  against  an  action  to  recover 
a  subscription  to  stock  is  not  sufficient,  but  should  also  set  up  a  disaf- 
firmance of  the  subscription,  and  be  accompanied  by  an  offer  to  restore 
all  pecuniary  benefits  derived  therefrom,  if  any  have  been  received.^" 

1  Ehle  V.  Chittenango  Bank,  24  N.  Y.  ^  Phillips  v.  Covington  Bridge  Co.,  2 
548.    And  a  dividend  declared  in  general    Met.  (Ky. )  219. 

terms  is  payable  in  lawful  money,  although         '  Cork,  &o.  Railway  Co.  v.  Cazenore, 

the  profits  earned  were  received  in  confed-  10  Q.  B.  985  ;  Birkenhead,  &o.  Eailway 

erate  money,  an  unlawful  and  worthless  Co.  v.  Piloher,  6  Eng.  Eailway  and  Canal 

currency  ;  and  it  was  held  that  parol  evi-  Cas.  622. 

dence  was  not  admissible  to  alter  the  legal         '  Birkenhead,  &c.  Railway  Co.  v.  Pil- 

effect  of  the  resolution.    Scott  v.  Central  oher,  ante. 

R.  R.,  &o.  Co.,  52  Barb.  (N.  Y.)  45.  8  Birkenhead,  &o.  Railway  Co.  v.  Pil- 

2  Attorney-General  v.  State  Bank,  1  oher,  cmte. 

D.  &  B.  (n.  c.)  Ch.  545;  March  v.  East-         »  Kelley's    Case,     Brownlow,      120  ; 

em  R.  R.  Co.,  43  N.  H.  615.  Holmes  v.  Blogg,  2  Moore,  552  ;  Williams 

'  Citizens',  &c.  Ins.  Co.  v.  Scott,  45  v.  Moor,  11  M.  &  W.  256. 
Ala.    185  ;   Bates  v.  N.  Y.  Ins.   Co.,   8        w  Evelyn  v.  Chichester,  8  Burr,  1717 ; 

John.  Cas.  (N.  Y.)  238.  Birkenhead,  &o.  Railway  Co.  v.  Piloher, 

*  Hagar  v.  Union  National  Bank,  68  ante. 
Me.  609. 
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77.  Effect  of.  —  Where  the  charter  of  a  railroad  compaDy  or 
the  general  law  gives  to  the  corporation  authority  to  require  pay- 
ment of  the  sums  subscribed  to  the  capital  stock,  and  to  sell  the 
stock  of  a  subscriber  thereto  who  fails  to  pay  his  instalments  when 
due,  the  remedy  given  by  the  statute  is  merely  cumulative ;  ^  and  if 
the  stockholder  does  not  pay  his  instalments,  it  is  held  by  most  of 
our  courts  that  an  action  lies  against  him  upon  an  implied  promise 
to  pay  the  instalments,  unless  the  statute  or  the  language  of  the 
subscription  excludes  such  a  remedy.^  Thus,  in  a  Connecticut  case,* 
a  corporation  was  created  by  the  legislature  for  the  purpose  of  con- 
structing a  railroad,  with  the  general  powers  and  privileges  usually 
granted  to  corporations  for  a  similar  purpose.  The  capital  stock 
was  to  be  $500,000,  with  the  privilege  of  increasing  it  to  $1,000,000, 
to  be  divided  into  shares  of  $100  each,  transferable  as  the  by-laws 


1  Unless  the  power  is  given  by  statute 
it  does  not  exist,  and  cannot  be  exercised 
by  a  mere  resolution  of  the  directors. 
Campbell's  Case,  L.  E.  9  Ch.  1  ;  Barton's 
Ca-se,  4  De  G.  &  J.  46  ;  Clarke  a.  Hart,  6 
H.  L.  Cas.  633.  Nor  can  the  power  to  for- 
feit be  exercised,  where  it  is  given  as  a 
remedy  in  case  payment  can  be  obtained 
in  no  other  way,  until  the  remedy  by  ac- 
tion has  first  been  exhausted.  Stanhope's 
Case,  L.  E.  1  Ch.  161  ;  Richmond's  Case, 
4  Kn.  305.  And  being  a  matter  strictijwis, 
it  can  be  put  in  force  only  for  its  true  pur- 
pose, —  Bedford  E.  E.  Co.  v.  Bowler,  48 
Penn.  St.  29,  —  and  with  a  due  regard  to 
the  statutory  formalities. 


=  Hartford,  &c.  R.  R.  Co.  ■».  Kennedy,  12 
Conn.  499.  The  right  to  forfeit  stock  does 
not  exist  except  when  expressly  given  by 
statute.  Turnpike  Co.  v.  Imlay,  4  N.  J. 
L.  285  ;  Downing  v.  Potts,  23  N.  J.  L. 
66  ;  Be  Long  Island  R.  E.  Co.,  19  "Wend. 
(N.  Y. )  354.  In  Massachusetts  it  is  ex- 
pressly provided  by  statute  that  in  the 
case  of  railroad  stocks,  for  non-payment  of 
assessments  they  shall  be  sold  at  auction, 
and  that  the  shareholder  shall  be  liable  for 
the  balance.  In  New  York  a  forfeiture  of 
stock  is  held  to  terminate  the  stockholder's 
liability.   Mills  v.  Stewart,  41  N.  Y.  384. 

'  Hartford,  &c.  R.  R.  Co.  v.  Kennedy, 
ante. 
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should  direct;  books  were  to  be  opened  for  subscriptions  to  the 
capital  stock;  the  directors  of  the  company  were  authorized  to 
require  payment  of  the  sums  subscribed  to  the  capital  stock ;  and  in 
case  any  stockholder  should  neglect  to  make  payment  accordingly, 
the  directors  were  empowered  to  sell  his  shares  at  public  auction, 
and  to  apply  the  avails  to  such  payment,  returning  the  surplus,  if 
any,  to  him.  A.,  with  others,  signed  a  writing  in  these  words :  "  We 
do  hereby  subscribe  to  the  stock  of  said  railroad  the  number  of 
shares  annexed  to  our  names  respectively,  on  the  terms,  conditions, 
and  limitations  mentioned  in  the  charter;"  paying,  at  the  same 
time,  $5  on  each  share  subscribed.  On  a  reduction  and  apportion- 
ment of  the  subscriptions,  ten  shares  were  allowed  to  A.,  who  re- 
ceived from  the  company  a  certificate  thereof,  specifying  the  sum 
paid,  and  declaring  the  residue  to  be  payable  by  instalments,  as 
they  should  be  ordered  by  the  directors.  Subsequent  instalments 
were  required  by  the  directors,  which  A.  refused  to  pay.  In  as- 
sumpsit, brought  by  the  company  against  A.  for  such  instalments, 
it  was  held,  (1.)  that  from  the  relation  of  stockholder  and  company, 
thus  created,  a  promise  by  the  defendant  was  implied  to  pay  the 
instalments  in  question ;  (2.)  that  the  remedy  provided  by  the  clause 
authorizing  a  sale  of  the  stock  of  delinquent  stockholders,  was  cumu- 
lative merely,  leaving  such  promise  in  full  force.^    In  other  words, 

1  Mann  v.  Cooke,  20  Conn.  178  ;  Dan-  70  ;    Raymond  v.   Caton,   24    111.  128  j 

bury  B.  R.   Co.  v.   'Wilson,  22  id.  436  ;  Peoria,  &c.  R.  R.   Co.  v.  Elting,  17  id. 

Harlem  Canal  Co. «.  Seixas,  2  Hall  (N.Y.),  429;  Tar  River  Navigation  Co.  v.  Neal, 

604  ;  London  Grand  Junction  Railway  Co.  3  Hawks  (N.  C),  520  ;  Gratz  v.  Redd,  4 

V.  Graham,  1  Q.  B.  271  ;  Edinburgh,  &o.  B.  Mon.  (Ky.)  178  ;  Rockvillc,  &o.  Co.  v. 

Railway  Co.  v.  Hebbelthwhaite,  6  M.  &  W.  Maxwell,  2  Cr.  (U.  S.  C.  C. )  461 ;  Bond  v. 

707;    Sagory   v.   Dubois,  8    Sandf.  Ch.  Bridge  Co.,  6  H.  &  J.  (Md.)  128  ;  Bergen 

(N.  Y.)  466  ;  Small*.  Herkimer  Mfg.  Co.,  v.    Clarkson,    6   N.   J.    L.  862  ;    Balti- 

2  N.   Y.  830;   Northern  R.   R.  Co.  v.  more  v.  Howard,  6  H.  &J.  (Md.)  883; 

Duane,  2  Am.   L.  J.    481  ;   Troy,   T.   &  Dutchess     Cotton     Mill     Mfg.     Co.    v. 

R.  R.  Co.  V.  McChesney,  21  Wend.  (N.  Y.)  Davis,  14  John.  (N.  Y.)  288  ;  Beene  v. 

296  ;  Essex  Bridge  Co.  v.  Tuttle,  2  Vt.  Cahawba,  &c.  R.  R.  Co.,  3  Ala.  660;  Lon- 

393  ;  Seymour  v.  Sturgis,  26  N.  Y.  184  ;  don,  &c.  R.  R.  Co.  v.  Graham,  1  Ad.  &  El. 

Kennebec,  &c.  R.  R.  Co.  v.  Kendall,  81  270 ;  Bristol,  &o.  R.  R.  Co.  v.  Locke,  id.  26  j 

Me.  470  ;  Ogdensburgh,  &o.  R.  R.  Co.  v.  Gray  v.  Turnpike  Co.,  4  Rand.  (Va.)  678. 

Frost,  21  Barb.  (N.  Y.)  641  ;  Buffalo,  &o.  In  England,  under  a  statute  which  autho- 

R.  R.  Co.  V,  Dudley,  14  N.  Y.  836  ;  Troy  rizes  the  company  to  sue  for  unpaid  calls, 

&  Boston  R.  R.  Co.  v.  Tibbetts,  18  Barb,  and  also  authorizes  the  company  to  forfeit 

(N.   Y.)    297;    Northern  R.  R.   Co.   v.  stock  on  which  calls  are  unpaid,  whether 

Miller,  10  id.  260  ;  Goshen  Turnpike  Co.  they  have  sued  or  not,  the  remedies  are  not 

V.  Hurtin,  9  John.  (N.  Y.)  216  ;  Spear  v.  alternative;  and  after  commencing  a  suit 

Crawford,  14  Wend.  (N.  Y.)  20;  High-  the  company  may  declare  a  forfeiture  and 

tower  V.  Thornton,  8  Ga.  486  ;  Delaware,  also  prosecute  the  action  until  the  claim  is 

&o.  Canal  Co.  v.  Sanson,  1  Binn.  (Penn.)  satisfied.    Great  Northern  Railway  Co.  v. 
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a  subscription  for  stock  which  is  divided  into  shares  of  a  definite 
par  valae,  payable  in  instalments  as  called  for  by  the  corporation, 
is  equivalent  to  a  promise  to  pay  calls  as  they  are  legally  made, 
until  the  full  par  value  is  paid ;  ^  and  the  corporation  may  forfeit 
the  stock,  or  proceed  by  action  to  recover  the  amount  of  the  calls, 
at  its  option.^    And  where  the  stock  has  been  assigned,  aTid  a  new 


Kennedy,  i  Exch.  417.  The  rule  is  other- 
wise where  the  two  powers  are  expressed 
in  the  alternative.  Giles  v.  Hutt,  3 
Exch.  18.  In  one  case,  by  the  private 
act  of  the  company,  power  was  given  to 
cancel  any  forfeited  shares  where  the  mar- 
ket was  not  sufficient  to  realize  a  sum 
equal  to  the  arrears  of  the  calls,  and  to 
issue  so  many  new  shares,  and  of  such 
nominal  amount  as  they  might  think  fit, 
provided  the  capital  to  be  represented  by 
such  new  shares  should  not  in  the  whole 
exceed  the  capital  represented  by  the  un- 
paid portion  of  the  shares  which  should  be 
so  cancelled.  It  was  held  that  the  re- 
medy given  by  this  latter  provision  was 
cumulative,  and  that  an  action  for  calls  was 
maintainable,  notwithstanding  that  the 
shares  had  been  forfeited  and  cancelled  ; 
and  that  it  was  no  answer  to  the  action, 
to  say  that  new  .shares  had  been  issued 
and  sold  in  lieu  of  the  cancelled  shares, 
which  realized  a  sum  gi'eater  than  the  un- 
paid portion  of  the  cancelled  shares  ;  but 
that  the  original  shareholders  would  be 
entitled  to  the  benefit  of  payments  made 
in  respect  of  the  new  shares.  Inglis  v. 
Great  Northern  Railway  Co.,  16  Jur.  895  ; 
Rutland  &  Burlington  E.  R.  Co.  v. 
Thrall,  35  Vt.  536.  But  in  Massachusetts 
it  is  held  that  an  action  will  not  lie  for  an 
assessment  unless  there  is  an  express 
agreement  to  pay  it.  Andover  Turn- 
pike Co.  V.  Gould,  6  Mass.  40  ;  Kataraa 
Land  Co.  o.  Jernegan,  126  Mass.  155. 
But  this  does  not  apply  to  railroad  sub- 
scriptions as  to  the  balance  due  after  sale 
of  the  stock,  as  the  statute  expressly 
gives  a  remedy  therefor.  Troy  &  Greenfield 
R.  E.  Co.  V.  Newton,  1  Gray  (Mass.),  544. 
1  Hartford,  &c.  R.  R.  Co.V  Kennedy,  12 
Conn.  499 ;  Anderson  v.  Newcastle,  &o. 
R.  R.  Co.,  12  Ind.  376  ;  Johnson  v.  Wa- 
bash, &c.  B.  R.  Co.,  16  Ind.  389  ;  Buffalo, 
&c.  R.  R.  Co.  V.  Dudley,  14  N.  Y.  336; 
Penobscot  R.  R.  Co.  v.  Dummer,  40  Me. 


172 ;  Tonica,  &c.  E.  R.  Co.  o.  McNeely, 
21  111.  71.  And  this  is  so,  even  though 
there  was  an  agreement  that  the  subscriber 
should  have  the  shares  at  less  than  their  par 
value.  New  Albany  R.R.  Co. «.  Slaughter, 
10  Ind.  218  ;  White  Mountain  R.  E.  Co. 
V.  Eastman,  34  N.  H.  124 ;  Mann  v. 
Cooke,  20  Conn.  187  ;  New  Albany  E.  E. 
Co.  V.  Field,  10  Ind.  187  ;  Eobinson  v. 
Pittsburgh,  &c.  E.  E.  Co.,  32  Penn.  St. 
334  ;  Downie  v.  White,  12  Wis.  176.  If 
the  charter  gives  the  corporation  authority 
to  provide  for  a  forfeiture  but  it  has  not 
done  so,  it  cannot  forfeit  stock.  Perrin  v. 
Granger,  30  Vt.  595. 

2  Eailroad  Co.  v.  Eodrigues,  10  Eich. 
(S.  C.)  278  ;  Tar  Eiver  Nav.  Co.  v.  Neal, 
3  Hawks  (N.  C),  520.  This  question  was 
well  considered  in  Mann  v.  Cooke,  20 
Conn.  187.  In  that  case  a  railroad  com- 
pany being  incorporated  by  the  legislature 
of  the  State  of  New  York,  its  charter 
authorized  the  directors  to  require  pay- 
ment of  subscriptions  to  the  capital  stock, 
under  the  penalty  of  the  forfeiture  of  the 
shares,  with  the  payments  made  thereon. 
This  company  was  duly  organized  under 
its  charter,  its  original  capital  fully  sub- 
scribed, and  ten  per  cent  thereof  paid  in. 
Afterwards  authority  was  given  to  increase 
the  capital  stock.  Soon  after  the  original 
stock  was  taken  up,  M.  purchased  11,265 
shares  of  it,  and  then  became  insolvent, 
and  unable  to  pay  the  unpaid  balance 
which  would  be  due  to  the  company  on  its 
calls.  He  thereupon  transferred  these 
shares  to  D.  in  trust  for  the  company,  so 
as  to  he  reinvested  therein  ;  and  the  com- 
pany immediately  received  new  subscrip- 
tions to  the  same  amount.  Among  the 
new  subscribers  was  C,  who  subscribed 
for  forty  shares.  The  subscription  was 
made  upon  a  condition  that  all  future 
calls  should  be  paid  as  required,  or  the 
shares  should  become  the  pr(5perty  of  the 
company,  and  be  sold  for  its  benefit.     D. 
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certificate  has  been  issued  to  the  assignee,  the  assignee  becomes  per- 
sonally liable  to  pay  all  instalments  called  for,  after  such  transfer ;  ^ 
and  this  would  also  seem  to  be  the  rule,  whether  a  new  certificate 
has  been  issued  to  the  assignee  or  not,  if  the  transfer  of  the  stock 
to  the  assignee  has  been  made  upon  the  books  of  the  company ;  upon 
the  ground  that,  after  the  assignment  and  transfer,  the  assignee 
holds  the  shares  upon  the  same  conditions,  and  subject  to  the  same 
rules  and  orders  as  the  original  subscriber  held  them,  and  is  sub- 
stituted in  his  place  and  stead.^  Whether  the  transfer  is  made  by 
the  proper  entry  on  the  company's  books  or  by  the  issue  of  a  new 
certificate,  the  assignee,  in  the  one  case  as  well  as  in  the  other,  be- 
comes not  only  the  absolute  owner  of  the  stock,  but  also  stands  in 
the  place  and  stead  of  the  original  stockholder,  entitled  to  all  his 
rights,  and  subject  to  all  his  liabilities  respecting  the  stock. 


thereupon  made  a  transfer,  on  the  books  of 
the  company,  of  forty  shares,  to  C,  who 
received  a  certificate  of  ownership  from  the 
president.  The  special  terms  of  C.'s  sub- 
scription were  not  known  to  the  other 
subscribers  ;  all  whose  subscriptions  were 
made  without  any  such  condition.  Some 
time  afterwards,  the  company  being  largely 
indebted,  and  insolvent,  and  the  greater 
part  of  the  instalments  on  its  stock  un- 
paid, th^  president  made  an  arrangement 
with  C.  to  this  effect,  —  that  C.  should  im- 
mediately pay  the  instalments  on  twenty 
shares  of  his  stock  in  full ;  and  he  was 
thereupon  to  be  discharged  from  all  lia- 
bility on  the  other  twenty  shares.  C. 
complied  with  these  terms ;  and  the 
money  so  paid  was  applied  for  the  benefit 
of  the  company.  A.  was  appointed  under 
the  laws  of  the  State  of  New  York,  where 
the  parties  then  lived,  and  all  the  trans- 
actions took  place,  a  receiver  of  the  effects 
of  the  company,  which  were  duly  assigned 
to  him.  On  a  bill  in  chancery  brought  in 
Connecticut  by  A.  against  the  executrix  of 
C.  to  obtain  payment  of  the  balance  due 
on  the  forty  shares  subscribed  by  him,  it 
was  held,  1.  That  the  provision  in  the 
charter  for  a  forfeiture  of  stocjc,  on  non- 
payment of  instalments,  was  merely  a 
cumulative  remedy,  and  did  not  super- 
sede or  impair  any  remedy  otherwise  ex- 
isting. 2.  That,  in  this  case,  a  subscrip- 
tion for  shares  of  the  capital  stock  incurred 
a  debt,  which  may  be  enforced,  by  any 


appropriate  common  law  or  equitable  re- 
medy. 3.  That  the  subscription  of  0.  for 
forty  shares,  though  peculiar  in  its  terms, 
and  made  under  peculiar  circumstances, 
was  not  different  in  its  legal  effect  from 
the  other  subscriptions.  4.  That  this  cor- 
poration, created  as  it  was  for  public  pur- 
poses, could  not  receive  a  subscription, 
under  a  private  arrangement,  at  less  than 
the  par  value  of  the  stock,  as  this  would 
take  from  the  company  so  much  of  its 
available  means,  and  would  thus  operate 
as  a  fraud  upon  creditors  and  other  stock- 
holders. 5.  That  consequently  the  arrange- 
ment made  between  the  president  of  the 
company  and  C,  by  which  C.  was  to  be  dis- 
charged from  the  payment  of  further  calls 
on  twenty  shares  of  the  stock  subscribed 
by  him,  was  unavailing  as  against  the  re- 
ceiver representing  the  creditors.  6.  That 
consequently  the  plaintiff  was  entitled  to ' 
a  decree  for  the  unpaid  balance  due  on  the 
forty  shares  subscribed  by  C,  with  inter- 
est thereon.  See  also  Hartford,  &c.  R.  R. 
Co.  V.  Kennedy,  12  Conn.  499;  Ward  v. 
Griswoldville  Mfg.  Co.,  16  Conn.  598  ;  Sa- 
gory  V.  Dubois,  8  Sandf.  Ch.  (N.  Y.)  466 ; 
Mann  v.  Pratt,  2  id.  278. 

>  Hartford  &  New  Haven  R.  R.  Co.  v. 
Boorman,  12  Conn.  580  ;  Merrimac,  &c. 
Co.  V.  Barley,  14  Mich.  601. 

2  Huddefiold  Canal  Co.  ■».  Buckley,  7 
T.  R.  36  ;  Bend  v.  Susquehanna  Bridge, 
&c.  Co.,  6  H.  &  J.  (Md.)  128  ;  Mann  v. 
Currie,  2  Barb.  (N.  Y.)  294. 
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The  obligation  to  pay  for  the  stock  is  created  by  the  subscription 
therefor,  unless  the  contrary  is  plainly  expressed  by  the  conditions 
of  the  subscription ;  and  the  right  of  forfeiture  and  sale  of  shares,  on 
the  failure  of  payment  of  subscriptions,  is  not  merely  an  exclusive 
remedy,  unless  it  is  so  provided  by  the  terms  of  the  subscription  or 
the  provisions  of  the  charter  or  statute  under  which  the  corporation 
is  created.^  But  in  some  cases  it  has  been  held  that  the  corporation 
must  elect  which  remedy  it  will  pursue,  and  that  when  it  has  a 
choice  of  remedies,  it  cannot  pursue  both ;  and  that  where  there  is 


1  See  Glass  Co.  v.  Alexander,  2  N.  H. 
380  ;  White  Mountain  R.  R.  Co.  v.  East- 
man, 34  id.  147  ;  Spear  v.  Crawford,  14 
Wend.  20;  Troy  Turnpike  Co.  v.  Me- 
Chesney,  21  id.  296 ;  Mann  v.  Cunie,  2 
Barb.  (N.  Y.)  294  ;  Northern  R.  R.  Co. 
V.  Miller,  10  id.  260  ;  Troy,  &c.  R.  R.  Co. 
V.  Kerr,  17  id.  581  ;  Troy,  &o.  R.  R.  Co. 
V.  Tihbetts,  18  id.  297  ;  Ogdensburgh,  &e. 
R.  R.  Co.  V.  Frost,  21  id.  541  ;  Goshen 
Turnpike  Co.  v.  Hurtin,  9  John.  (N.  Y.) 
217;  Dutchess  Cotton  Mfg.  Co.  v.  Davis, 
14  id.  238  ;  Harlem  Canal  Co.  v.  Seixas, 
2  Hill  (N.  Y.),  504  ;  Delaware  Canal  Co. 
V.  Sansom,  1  Binn.  (Penn.)  70  ;  Tar  River 
Navigation  Co.  v.  Neal,  3  Hawks  (N.  C), 
520  ;  Greenville,  &c.  R.  R.  Co.  v.  Smith, 
6  Rich.  91 ;  Charlotte,  &o.  R.  R.  Co.  v. 
Blakely,  3  Strobh.  (S.  C.)  245  ;  Selma, 
&c.  R.  R.  Co.  V.  Tipton,  5  Ala.  787 ; 
Gayle  v.  Cahawlja,  &e.  R.  R.  Co.,  8  id. 
586  ;  Freeman  v.  Winchester,  19  Miss. 
S77  ;  Elysville  Co.  v.  Okisko,  1  Md.  Ch. 
392;  Gratz  v.  Redd,  4  B.  Mon.  (Ky.) 
178  ;  Bamet  v.  Alton,  &e.  R.  R.  Co.  13 
111.  604 ;  Klein  v.  Alton,  &c.  R.  E.  Co., 
id.  514 ;  Ryder  v.  Same,  13  id.  516 ; 
Peoria,  &c.  R.  R.  Go.  v.  Elting,  17  id. 
429  ;  Essex  Bridge  Co.  v.  Tuttle,  2  Vt. 
393  ;  City  Hotel  Co.  ■».  Dickinson,  6  Gray 
(Mass.),  586  ;  Lexington,  &c.  R.  K.  Co. 
».  Chandler,  13  Met.  (Mass.)  311  ;  Hart, 
&c.  R.  R.  Co.  V.  Kennedy,  12  Conn.  499  ; 
Ward  V.  Griswoldville  Mfg.  Co.,  16  id. 
593  ;  Mann  v.  Cooke,  20  id.  178.  But 
where  the  stock  of  the  company  is  defined 
in  its  charter,  and  is  divided  into  shares 
of  a  definite  amount  in  money,  a  subscrip- 
tion for  shares  is  justly  regarded  as  equiv- 
alent to  a  promise  to  pay  calls,  as  they 
shall  be  legally  made  to  the  amount  of  the 
This  may  now  be  regarded  as  set- 


tled, both  in  this  country  and  in  England, 
and  that  the  power  given  the  company  to 
forfeit  and  sell  the  shares,  in  cases  where 
the  shareholders  fail  to  pay  calls,  is  not  an 
exclusive,  but  a  cumulative  remedy,  un- 
less the  charter  or  general  laws  of  the  State 
provide  that  no  other  remedy  shall  be  re- 
sorted to  by  the  company.  1  Redf.  on 
Rail,  §  49.  See  also  Hartford  &  N.  H. 
R.  R.  Co.  11.  Kennedy,  12  Conn.  499 ; 
Mann  v.  Cooke,  20  id.  178  ;  Dayton  o. 
Borst,  31  N.  Y.  435;  Pisoataqna  Ferry 
Co.  V.  Jones,  39  N.  H.  491 ;  Goshen 
Turnpike  Co.  ■».  Hurtin,  9  John.  (N.  Y.) 
217  ;  Dutchess  Mfg.  Co.  n.  Davis,  14  id. 
238  ;  Troy  Turnpike  Co.  v.  McChesney,  21 
Wend.  (N.  Y.)  296  ;  Northern  R.  E.  Co. 
■0.  Miller,  10  Barb.  (  N.  Y.)  260;  Plank 
Road  V.  Payne,  17  id.  567  ;  Troy  &  Bos- 
ton R.  R.  Co.  V.  Tibbetts,  18  id.  297 ; 
Ogdensburgh  R.  R.  Co.  v.  Frost,  21  id. 
541  ;  Herkimer  M.  &  H.  Co.  •».  Small,  21 
Wend.  (N.  Y.)  273  ;  s.  c,  2  Hill,  127  ; 
Sagory  «.  Dubois,  3  Sandf.  Ch.  (N.  Y.) 
466  ;  Mann  v.  Currie,  2  Barb.  294 ;  Ward 
V.  Griswold  Mfg.  Co.,  16  Conn.  593; 
Lexington  &  W.  C.  E.  Co.  v.  Chandler, 
13  Met.  (Mass.)  311  ;  Klein  v.  Alton,  &o. 
R.  R.  Co.,  13  III.  514  ;  Palmer  v.  Law- 
rence, 3  Sandf.  (N.  Y.)  161  ;  Greenville, 
&c.  R.  R.  Co.  V.  Smith,  6  Rich.  (S.  C. ) 
91 ;  Freeman  v.  Winchester,  19  Miss.  577  ; 
Selma  R.  R.  v.  Tipton,  5  Ala.  787  ;  Troy, 
&c.  R.  R.  Co.  V.  Kerr,  17  Barb.  (N.  Y.) 
581.  But  if  the  stockholder  is  only  made 
liable  after  n  sale  of  stock,  the  statute 
must  be  pursued,  and  he  would  only  be 
liable  for  a  deficiency  after  the  sale.  Grays 
V.  Turnpike  Co.,  4  Rand.  (Va.)  578  ;  Essex 
Bridge  Co.  v.  Tuttle,  2  Vt.  393.  See  also 
Rensselaer  &  W.  Plank  Eoad  Co.  v.  Bar- 
ton, 16  N.  Y.  467. 
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a  right  of  forfeiture,  but  no  express  power  to  use  both  remedies,  the 
election  of  the  right  of  forfeiture  precludes  the  right  of  ordinary 
action.  Thus,  under  a  charter  containing  such  provisions,  where  an 
action  was  commenced  against  a  subscriber,  to  recover  certain  instal- 
ments, and  the  stock  was  afterward  forfeited  for  the  non-payment  of 
a  subsequent  and  last  call,  a  plea  of  such  forfeiture  in  bar  of  the 
further  prosecution  of  the  action  was  sustained.^ 

It  is  held  in  England  that  under  such  a  statute,  where  the  for- 
feiture and  sale  of  the  shares  does  not  produce  a  sum  sufficient  to 
meet  the  subscription,  an  action  will  lie  for  the  deficiency ;  ^  but  in 


1  Small  V.  Herkimer  Mfg.  Co.,  2  N.  Y. 
330,  —  overruling  Herkimer  Mfg.  Co.  v. 
Small,  21  Wend.  (N.  Y.)  273,  and  2  Hill 
(N.  Y.),  177.  See  also  Kennebec  &  Port. 
E.  E.  Co.  I).  Kendall,  81  Me.  470  ;  Allen 
V.  Montgomery  E.  E.  Co.,  11  Ala.  437. 
It  in  such  cases  the  company  fails  to  ex- 
ercise its  power  of  forfeiture,  as  the 
successive  defaults  occur,  until  all  the 
defaults  for  payment  of  calls  occur,  it 
loses  its  remedy  by  sale.  Stokea  v.  Le- 
banon, &o.  E.  E.  Co.,  6  Humph.  (Tenn.) 
241  ;  Harlem  Canal  Co.  v.  Seixas,  2  Hall 
(N.  Y.),  504  ;  Delaware  Canal  Co.  v.  San- 
som,  1  Binn.  (Penn.)  70.  A  power  con- 
ferred by  the  legislature  on  a  corporation 
to  sell  the  stock  of  a  subscriber  for  default 
of  payment  of  an  instalment  by  him 
does  not  exclude  the  common-law  remedy 
to  recover  the  amount  ;  but  he  is  still 
liable  in  an  action  of  assumpsit  on  his 
promise  in  the  subscription.  The  pen- 
alty of  forfeiture  is  cumulative  ;  and  the 
company  may  waive  it,  and  proceed  in 
personam  on  the  promise.  London  Grand 
Junction  Bailway  Co.  v.  Graham,  1 
Q.  B.  271  ;  Birmingham,  Bristol  & 
Thames  Eailway  Co.  v.  Locke,  1  Q.  B. 
256  ;  Highland  Turnpike  Co.  v.  McKean, 
11  John.  (N.  Y.)  109 ;  Dutchess  Cotton 
Mfg.  Co.  V.  Davis,  14  id.  238  :  Spear  v. 
Crawford,  14  Wend.  (N.  Y.)  20  ;  Troy 
Turnpike  &  E.  E.  Co.  v.  MoChesney,  21 
id.  296  ;  Sagory  v.  Dubois,  3  Sandf.  Ch. 
(K.  Y.)  466;  Harlem  Canal  Co.  v. 
Seixas,  2  Hall  (N.  Y.),  604  ;  Stokes  v. 
Lebanon  &  Sparta  Turnpike  Co.,  6 
Humph.  (Tenn.)  241  ;  Eastern  Plank 
Eoad  Co.  V.  Vaughan,  20  Barb,  (N.  Y.) 
155 ;  Klein  v.  Alton  &  Sangamon  E.  E. 
Co.,  13  111.  514  ;  Hartford  &  Kew  Haven 


E.  E.  Co.  V.  Kennedy,  12  Conn.  499  j 
Inatone  v.  Bridge  Co.,  2  Bibb  (Ky.), 
577  ;  Grays  v.  Turnpike  Co.,  4  Band. 
(Va.)  678  ;  Eockville  &  Washington 
Turnpike  Eoad  v.  Maxwell,  2  Cranch 
(U.  S.  C.  C),  451.  In  this  respect  there 
is  nothing  to  distinguish  the  case  of  an 
assignee  from  that  of  an  original  stock- 
holder. See  Mann  v,  Cume,  2  Barb. 
(N.  Y.)  294.  The  rule  is  the  same,  al- 
though the  subscription  is  a  promise  upon 
pain  of  forfeiture,  etc.  The  company  may 
sue  as  upon  an  absolute  promise.  Troy 
Turnpike  &  E.  E.  Co.  v.  MoChesney,  21 
Wend.  (N.  Y.)  296.  That  the  forfeiture 
can  only  be  enforced  on  a  full  compliance 
with  the  provisions  of  the  act,  see  Eastern 
Plank  Eoad  Co.  v.  Vaughan,  20  Barb. 
(N.  Y.)  165. 

2  Inglisu  Great  Northern  Eailway  Co., 
1  McQueen,  112.  See  also  Lexington, 
&o.  E.  E.  Co.  9.  Chandler,  13  Met.  (Mass.) 
311  ;  Hartford,  &o.  E.  E.  Co.  v.  Kennedy, 
12  Conn.  499  ;  Cross  v.  Mills  Co.,  17  111. 
64 ;  Peoria,  &c.  E.  E.  Co.  i).  Elting,  17 
id.  429.  In  Menimac,  &c.  Co.  ■».  Bagley, 
14  Mich.  501,  it  was  held  that  a  stock- 
holder in  a  mining  corporation  organized 
under  the  general  mining  law,  although 
not  one  of  the  original  subscribers,  is  lia- 
ble for  balances  due  upon  assessment  after 
applying  the  proceeds  of  his  stock,  sold 
for  default.  So  in  Danbury,  &o.  E.  E. 
Co.  V.  Wilson,  22  Conn.  436,  the  sub- 
scriber for  stock  was  held  liable  to  an  ac- 
tion for  the  deficiency ;  but  in  both  the 
last  cited  cases,  it  will  be  observed  that 
the  statute  made  a  provision  to  that  effect, 
so  that  the  ca^es  cannot  be  said  to  sustain 
the  doctrine  of  the  English  case.  And 
Herkimer  Mfg.  Co.  v.  Small,  21  Wend. 


SEC.  77.]  EFFECT  OF.  193 

an  earlier  case,  in  exchequer,^  it  was  held  that  where  a  corporation 
obtains  a  judgment  against  a  stockholder  for  the  amount  of  a  call, 
it  cannot  afterwards  proceed  to  declare  the  stock  forfeited  because 
the  judgment  is  unpaid.^  But  in  all  these  cases,  the  question  as  to 
whether  the  remedy  by  forfeiture  is  exclusive  or  merely  cumulative, 
or  whether  a  stockholder  whose  stock  has  been  forfeited  is  liable 
for  any  deficiency,  is  one  which  depends  so  largely  upon  the  true 
construction  of  the  statute  under  which  the  corporation  is  created, 
and  upon  the  subscription  itself,  that  no  general  rule  applicable  to 
all  cases  can  be  given. 

Stock  can  only  be  forfeited  where  the  assessment  is  legally  within 
the  power  of  the  company  to  make,  and  made  in  conformity  with 
the  power  conferred,  whether  the  mode  is  provided  by  statute  or  the 
by-laws  of  the  company  made  by  virtue  of  authority  conferred  by 
statute.^  A  sale  of  stock  under  an  invalid  assessment,  whether  the 
invalidity  results  from  a  non-compliance  with  the  law  relating  to 
the  sale,  or  because  the  assessment  is  larger  than  is  permitted  by 
the  charter  or  by-laws,  or  indeed  for  any  cause,  confers  no  title 
upon  the  purchaser,  and  does  not  divest  the  shareholder  of  his 
rights,  if  he  acts  promptly  in  procuring  the  sale  to  be  annulled.*  A 
sale  of  corporate  stock  by  the  corporation,  for  non-payment  of  an 

(S.  Y.)  273,  and  Troy,  &cs.  K.  E.  Co.  v.  Edinburgh  Eailway  Co.  ».   HebUe- 

McChesney,  21  id.  296,  holding  that  doc-  thwaite,  6  M.  &  W.  707  ;  Lewey's  Island 

trine  were  overruled  in  Small  v.  Herki-  R.  R.  Co.  v.   Bolton,  48  Me.  451  ;  Port- 

mer  Mfg.  Co.  2  N.  Y.  330.     In  Lexing-  land,  &o.  R.  R.  Co.  v.  Graham,   11  Met. 

ton,  &o.  R.  R.  Co.  V.  Bridges,  7  B.  Mon.  (Mass.)  1  ;  Moosehead  Lake  E.  E.  Co.  v. 

(Ky.)  556,  it  was  held  that,  where   the  Cottrell,  66  Me.  185  ;  Johnsons.  Albany, 

stock  is  forfeited,  the  stockholder  is  ab-  &c.  E.  E.  Co.,  40  How.  Pr.  (N.  Y.)  193  ; 

solved  from  all  further  liability  to  the  Heatou  v.  Cincinnati,  &c.  E.  R.  Co.,  16 

company  or  its  creditors.    See  also  Rut-  Ind.  275  ;  Germantown,  &o.  R.  R.  Co.  v. 

land  &  Burlington  R.  R.  Co.  v.  Thrall,  35  Fitter,   60    Penn.   St.   124  ;   Downing  v. 

Vt.  536,  where  it  was  held  that  after  the  Potts,  23  N.  J.  L.  66  ;  Somerset  R.  R.  Co. 

stock  was  forfeited,  even  though  not  sold,  v.  Clarke,  61  Me.  379  ;  York,  &c.  R.  R. 

the  stockholder  was  released  from  further  Co.  v.  Ritchie,  40  Me.  425  ;  Lexington,  &c., 

liability  upon  his  subscription.     But  if  the  R.  R.  Co.  v.  Staples,  5  Gray  (Mass. ),  522. 
stockholder  has  given  a  note  for  the  stock,  *  Stoneham  Branch  R.  R.  Co.  v.  Gould, 

its  forfeiture  for  non-payment  of  assess-  2  Gray   (Mass.),    277 ;     Lewey's  Island 

ments  thereon  does  not  relieve  him  from  R.  R.  Co.   v.  Bolton,    48  Me.  451.    For 

liability  upon  the  note.    Mitchell  v.  Rome  want  of  proper  notice,  Portland,  &c.  R.  R. 

R.  R.  Co.,  17  Ga.  574.  Co.  v.  Graham,  11  Met. '(Mass.)  1.    For 

1  Giles  V.  Hutt,  3  Exchq.  18.  selling  at  a  place  other  than  that  named  in 

•    "  See  Marsh  v.  Pier,  4  Rawle  (Penn.),  the  by-law  or  notice,  Lewey's  Island  R.  R. 

273,  and  Floyd    v.  Browne,   1  id.   121,  Co.  v.  Bolton,  ante;  and  according  to  the 

where  it  is  held  that  pursuing  one  of  sev-  last  ease,  the  burden  is  on  the  purchaser 

eral .  remedies  to  judgment,  is  a  bar  to  or  party  affirming  the  sale  to  establish  its 

others.  validity. 
VOL.  I.  — 13 
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assessment,  must  follow  strictly  the  law  of  the  State  wherein  the 
corporation  exists,  and  the  charter  and  by-laws  of  the  corporation. 
If  such  sale  is  allowed  only  under  regulations  first  made  by  the  by- 
laws, and  no  such  regulations  have  been  made,  there  can  be  no  valid 
sale.^  The  fact  that  there  is  a  provision  in  the  articles  of  agreement 
of  a  private  joint-stock  company  that,  upon  default  by  a  shareholder 
of  payment  of  assessments,  his  shares  shall  be  forfeited,  does  not 
authorize  the  trustees,  by  a  naked  declaration,  to  make  a  forfeiture 
against  which  a  court  of  equity  cannot  gi-ant  relief.  In  a  proper 
case  a  redemption  may  be  obtained  on  bill  in  equity.^ 

A  subscriber  for  shares  in  a  railroad  company  refused  to  pay  the 
assessments ;  and  the  company,  instead  of  declaring  the  shares  for- 
feited, procured  subscriptions  from  other  persons  to  the  full  amount 
of  the  capital  stock.  It  was  held  that  this  precluded  the  company 
from  afterwards  selling  the  shares  and  suing  the  subscriber  for  the 
difference  between  the  assessment  and  the  sum  for  which  they  were 
sold.^  This  remedy  being  purely  statutory,  the  provisions  of  the 
statute  must  be  as  strictly  complied  with  as  is  required  in  the  case 
of  any  other  statutory  remedy*  Thus,  where  the  statute  provides 
that  "  the  directors  may  order  the  treasurer  to  sell,"  they  cannot  au- 
thorize a  committee  or  other  officer  to  do  so.^  Where  a  corporation 
has  power  to  sell  stock  of  a  corporator  for  the  payment  of  each  call 
as  it  is  made,  and  to  hold  the  stockholder  responsible  for  the  defi- 
ciency, if  the  corporation  fails  to  sell  the  stock  as  each  successive 
defalcation  occurs,  and  waits  until  all  the  calls  are  made,  it  thereby 
loses  its  remedy  by  sale.* 

Under  a  statute  authorizing  the  company  to  sell,  and,  in  case  of 
deficiency,  to  recover  the  deficiency  by  motion,  it  was  held  that 
they  might  proceed  by  motion,  although  for  want  of  bidders  they 
had  not  made  the  sale  which  they  advertised.^ 

Sec.  78.  Forfeited  Stock  may  be  reissued.  —  Where  stock  has 
been  forfeited  to  the  company,  or  it  otherwise  comes  into  its  owner- 
ship and  possession  on  whatever  ground,  it  is  not  merged  and  extin- 

1  Mitchell  V.  Vemiont  Copper  Mining  '  York,  &o.  R.  R.  Co.  ■».  Ritchie,  40 
Co.,  40  N.  Y.  Sup.  Ct.  406.  Me.  425. 

2  Walker  v.  Ogden,  1  Biss.  (U.  S.  '  Sparta  v.  Lebanon  &  Sparta  Turnpike 
C.  C.)  287.  Co.,   6   Humph.   (Tenn.)  241.     Compare 

'  Athol,  &o.  R.  R.  Co.  ».  Inhabitants,  Brockenbrough  v.  James  River,  &o.  Co., 
fcc,  110  Mass.  213.  1  Patt.  &  H.  (Va.)  94. 

*  Eastern  Plank  Road  Co.  v.  Vaughan,  '  Grays  v.  Turnpike  Co.,  4  Rand.  (Va. ) 
20  Barb.  (N.  Y.)  155.  678  j    Franklin  Glass  Co.  v.  White,   14 

Mass.  286. 
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guished,  but  may  be  reissued  by  the  corporation.^  Mr.  Brice  in  his 
excellent  treatise  on  "  Ultra  Vires"  (p.  192),  says,  "It  is  often  assumed 
that  a  forfeiture  or  a  surrender  is  necessarily,  in  the  absence  of  ex- 
press controlling  language,  a  destruction  of  the  shares  in  question ; 
and  it  is  consequently  urged,  as  an  argument  against  the  existence 
of  such  implied  powers,  that  their  exercise  would  be  pro  tanto  a 
diminution  of  capital.  But  such  reasoning  is  founded  on  a  fallacy, 
or  rather  on  a  mistaken  notion  of  what  is  involved  in  these  powers. 
A  forfeiture,  and  a  fortiori  a  surrender,  of  shares,  especially  when  it 
is  by  way  of  transfer  to  a  nominee  of  the  company,  puts  an  end  to 
the  shareholder's  future  rights  and  liabilities.^  But  it  does  not 
destroy  the  thing  styled  '  share '  or  '  interest '  in  the  company :  this 
still  remains  intact,  as  an  actual  entity,  unless  and  until  the  com- 
pany, by  some  further  act,  expressly  destroys  it.  '  Cancellation  of 
shares  is  no  more  a  reduction  of  capital  than  is  forfeiture  of  shares.'* 

"  It  is  perhaps  even  more  generally  laid  down  that  cancellation 
involves  the  diminution  of  capital.  The  objection  is  worth  more 
than  when  applied  to  forfeiture,  because  ex  vi  termini  a  cancellation 
denotes  the  destruction  of  shares.  But  all  that  is  meant  by  this  is 
simply  the  destruction  of  the  rights  and  liabilities  of  a  particular 
shareholder,  and,  if  necessary,  of  the  pieces  of  paper  or  other  docu- 
ments representing  the  same.  But  the  capital  of  the  company  is 
totally  distinct  from  the  rights  of  shareholders  therein.  The  powers 
of  the  company  with  respect  thereto  remain  unaltered,  and  immedi- 
ately upon  the  cancellation  of  one  member's  interests,  it  may  issue 
new  shares  of  an  equivalent  amount.  This  seems  the  only  rational 
conclusion ;  and  it  is  supported  by  the  dictum  already  cited,*  and  by 
the  provisions  of  the  Companies  Clauses  Act,  1863,  that  new  shares 
may  be  issued  in  lieu  of  cancelled  shares."  * 

Sec.  79.  Collusive  Forfeitures.  —  Even  in  those  jurisdictions 
where  a  forfeiture  releases  a  stockholder  from  further  liability, 
collusive  forfeitures,  mad§  for  the  express  purpose  of  releasing  the 
subscriber  from  further  liability,  are  held  not  to  have  that  effect.* 

1  Currier  v.  Slate  Co.,  56  N.  H.  262 ;         *  Id. 

Taylor  v.  Miami,  &c.  Co.,  6  Ohio,  176  ;         »  26  &  27  Vict.  c.  118,  §  11. 

State  V.  Smith,  48  Vt.  266.  "  Spackman  v.  Evans,  L.  E.  3  H.  L. 

2  Usually  his  past  liahilities  remain  171  ;  Gower's  Case,  L.  K.  6  Eq.  77  ;  Stan- 
intact.  See  the  Companies  Act,  1862,  hope's  Case,  L.  B.  1  Ch.  161 ;  Bichmond's 
tahle  A,  arts.  17-19  ;  the  Companies  Case,  4  E.  &  J.  305 ;  Thompson's  Liabil- 
Clauses  Act,  1845,  §§  29-35.  ity  of  Stockholders,  223,  §  194. 

'  Per  GlFFAKD,  V.  C,  in  Marshall  v. 
Glamorgan  Iron  Co.,  L.  B.  7  Eq.  129,  137. 
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"  If,"  says  MuEKAY,  J.,^ "  the  judge  had  found  that  this  forfeiture  was 
made  by  collusion  and  fraud  between  the  directors  of  the  company 
and  the  respondent,  his  liability  would  not  cease."  In  an  English 
case,2  the  directors  of  a  company  made  an  arrangement  with  a  share- 
holder who  wished  to  retire  from  the  company,  that  on  payment  by 
him  of  a  sum  of  money,  his  shares  should  be  declared  forfeited  for 
non-payment  of  a  call  which  had  been  made.  The  money  was  paid, 
and  the  shares  were  transferred  to  the  company.  Twelve  years, 
afterwards  the  company  was  wound  up,  and  two  years  after  that  an 
application  was  made  to  place  the  shareholder  on  the  list  of  con- 
tributories.  It  was  held  that  the  shareholder  ought  to  be  placed  on 
the  list,  as  the  arrangement  was  not  within  the  power  of  the  direc- 
tors, and  was  a  fraud  on  the  other  shareholders. 

Seo.  80.  Status  of  Stockholder  after  Forfeiture.  —  In  England* 
it  is  held  that  a  shareholder  whose  shares  have  been  forfeited 
remains  liable  to  pay  calls  owing  at  the  time  of  the  forfeiture,  but 
not  for  interest  thereon.  Thus,  in  the  case  last  cited,  the  articles 
of  association  of  a  company  provided  that  if  any  member  failed  to 
pay  any  caU  due  from  him  at  the  time  appointed  for  payment, 
thereof,  he  should  be  liable  to  pay  interest  for  the  same,  at  the 
rate  of  25  per  cent,  from  that  time  to  the  time  of  actual  payment ; 
and  also  that  the  forfeiture  of  any  share  should  involve  the  extinc- 
tion, at  the  time  of  the  forfeiture,  of  all  claims  and  demands  against, 
the  company  in  respect  of  the  share,  and  all  other  rights  incident, 
to  the  share ;  but  any  member  whose  share  had  been  forfeited  was, 
notwithstanding,  to  be  liable  to  pay  to  the  company  all  calls  owing 
on  such  shares  at  the  time  of  forfeiture.  It  was  held  that  a  member 
whose  shares  had  been  forfeited,  was  liable  to  pay  calls  owing  at 
the  time  of  forfeiture,  but  not  any  interest  thereon.  But  in  New 
York  *  the  forfeiture  is  held  to  release  the  subscriber  from  all  liabil- 
ity past  or  present,  either  for  calls  or  debts  created  by  the  corpora- 
tion. Mr.  Thompson,^  in  speaking  of  the  effect  of  arrangements 
'between  a  corporation  and  a  stockholder  for  the  release  of  the 
latter,  says :  "  The  American  courts  have  steadily  annulled  all  ar- 
rangements between  corporations  and  their  stockholders  whereby 
the  latter  were  sought  to  be  released  from  their  liability  to  creditors. 

1  Mills  V.  Stewart,  41  N.  T.  386.  *  Mills  v.  Stewart,  ante. 

^  Be  Agricultural  Ins.  Co.,  L.  R.  1  Ch.         ^  Thompson  on  Liability  of  Stockhold- 
161.  ers,  234,  §  201. 

«  Blakeley's  Ordnance  Co.,  L.  E.  6 
Eq.  6. 
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Thus,  it  has  been  held  that  a  resolution  by  the  directors  of  a  cor- 
poration that  no  further  calls  should  be  made  on  account  of  stock 
subscribed  was  void,  and  a  receiver  of  the  corporation  could  proceed 
in  equity  to  compel  payment  of  what  was  due  on  account  of  such 
subscriptions  to  the  capital  stock.^  So,  a  resolution  passed  by  the 
directors  of  an  insurance  company  releasing  the  stockholders  from 
the  payment  of  balances  remaining  unpaid  on  their  stock,  in  accor- 
dance with  which  the  certificates  of  shares  were  stamped  'non- 
assessable,' was  held  void  as  against  policy-holders  who  had 
insured  in  the  company  without  knowledge  of  the  existence  of 
such  an  agreement.^  This  being  so,  the  mere  fact  that  the  word 
'unassessable'  is  printed  on  the  certificates  of  shares  given  to  a 
member  does  not  impair  his  obligation  to  pay  the  amount  due  on 
such  shares,  created  by  the  acceptance  and  the  holding  of  such 
certificate.  At  most,  its  legal  effect  is  said  to  be  a  stipulation  against 
liability  from  further  assessment  or  taxation  after  the  entire  one 
hundred  p&r  cent  of  the  subscription  shall  have  been  paid.^  Nor, 
under  the  Missouri  statute  of  individual  liability,  will  the  delivery 
by  a  corporation  to  its  shareholders  of  certificates  of  paid-up  stock, 
when  in  fact  only  part  of  the  par  value  has  been  paid,  prevent  a 
creditor  of  the  corporation,  who  can  show  this  fact,  from  having  exe- 
cution against  the  shareholder.*  So,  in  an  English  case,  a  resolution 
rescinding  a  contract  of  subscription  after  other  subscribers  have  put 
their  names  on  the  books  on  the  faith  of  it  is  void  as  to  them ;  and, 
whatever  may  have  been  the  reason  which  moved  the  subscriber  to 
execute  it,  he  remains  a  contributor."  ^ 

Sec.  81.  Forfeiture  without  Authority.  —  Where  a  forfeiture  is 
declared  without  authority,  in  other  words  where  it  is  ultra  vires,  a 
court  of  equity  will,  upon  the  application  of  the  stockholder,  restore 
him  to  his  rights  as  a  stockholder,  or  upon  the  application  of  a  credi- 
tor or  other  stockholder,  restore  him  to  the  list  of  contributories.® 

1  Sagory  v.  Dubois,  3  Sandf.  Ch.  (N.  Y.)         ^  Upton  v.  Hansbrough,  3  Biss.  (U.  S. 

466.     The  word   "non-assessable"  upon  C.  C.)  417,  427. 
the  certificate  of  stock  does  not  cancel  or         '  Upton  v.  Tribilcock,  91  U.  S.  45. 
impair  the  obligation  to  pay  the  amount         *  Pickering  v.  Templeton,  2  Mo.  App. 

due  upon  the  shares  created  by  the  accept-  424. 

anoe  and  holding  of  such  certificate.     At         ^  Holt's  Case,  1  Sim.  (n.  s.)  389. 
most,  its  legal  effect  is  a  stipulation  against         •■  Thompson's  Liability  of  Stockhold- 

liability  from  further  assessment  or  taxa-  ers,  2'26 ;  Dixon's  Case,  L.  R.  5  Ch.  79 ; 

tion  after  the  entire  subscription  of  100  Spackman   v.    Evans,    L.    R.   3    H.   L. 

per  cent  shall  have  been  paid.     Upton  i).  171. 
Tribilcock,  91  U.  S.  45. 
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Sec.  82.  Compromiaea  with  Stockholdera.  —  It  is  held  in  Eng- 
land 1  and  also  in  some  of  the  courts  of  this  country,  that  a  solvent 
corporation  may  make  compromises  with  its  stockholders,  to  settle 
disputes  arising  relative  to  their  subscriptions,  and  to  secure  an 
adjustment  may  release  them  from  a  part  of  their  subscriptions  in 
order  to  secure  the  residue,  —  provided  the  compromise  is  made  in 
good  faith  and  without  any  sinister  or  collusive  motives.^  In  order 
to  give  validity  to  such  a  compromise,  there  must  he  either  a  hond  fide 
dispute  as  to  the  liability  of  the  subscriber,  or  he  must  be  in  such  cir- 
cumstances financially  as  to  raise  a  reasonable  doubt  as  to  his  ability 
to  pay  the  entire  subscription  ;  and  the  release  must  not  place  the  sub- 
scriber upon  any  better  footing  as  to  the  stock  retained  by  h/im  than 


1  Adamson's  Case,  L.  R.  18  Eq.  676  ; 
Lord  Belhaven's  Case,  8  Do  0.  J.  &  S. 
41;  Kepling  u.  Todd,  L.  R.  8  C.  P. 
Div.  350  i  Bath's  Case,  L.  R.  8  Ch.  Div. 

a  PhUadelphia,  &c.  R.  R.  Co.  ■».  Hick- 
man, 28  Penn.  St.  318  ;  Bedford,  &c. 
R.  R.  Co.  V.  Bowser,  48  id.  29  ;  Miller  v. 
Second  Jefferson  Building  Association,  60 
id.  32 ;  Macon,  &c.  R.  R.  Co.  v.  Vason, 
67  Oa.  314.  But  see  Sawyer  v.  Hoag, 
17  Wall.  (TJ.  S.)  610,  where  the  court 
holds  that  the  capital  stock  of  a  corpora- 
tion, and  especially  an  unpaid  subscrip- 
tion therefor,  constitutes  a  trust  fund  for 
the  benefit  of  general  creditors  of  the  cor- 
poration, and  that  the  trust  cannot  be  de- 
feated by  any  device  short  of  an  actual 
payment  in  good  faith.  In  New  Albany 
V.  Burke,  11  id.  96,  a  compromise  with  a 
municipal  corporation  by  which  a  part  of 
its  subscription  was  released  was  held  valid. 
In  that  case  the  city  of  New  Albany  sub- 
scribed for  $200,000  of  the  capital  stock 
of  a  railroad  company,  and  issued  bonds 
for  a  part  of  the  subscription,  the  balance 
to  be  issued  when  the  road  was  completed 
to  a  certain  point.  The  bonds  issued  were 
pledged  by  the  company  to  its  creditors 
to  secure  an  indebtedness  of  less  than  half 
their  nominal  value.  The  taxpayers  of 
the  city  brought  a  bill  in  equity  to  enjoin 
the  city  from  paying  these  bonds,  upon  the 
ground  that  they  were  invalid.  These 
proceedings  depreciated  the  value  of  the 
bonds,  and  the  creditors  threatened  to  sell 
them,  which  if  done  at  that  time  would 


result  in  great  loss,  as  they  would  not 
satisfy  the  debt  for  which  they  were 
pledged.  The  company  became  embar- 
rassed, and,  as  they  could  never  comply 
with  the  conditions  necessary  to  a  further 
issue  of  bonds  by  the  city,  the  city  entered 
into  negotiations  with  the  company  for 
the  purchase  of  the  bonds  which  it  had 
issued.  These  bonds,  to  the  amount  of 
$193,000,  were  purchased  by  the  city  from 
the  company,  the  consideration  being  the 
payment  of  sundry  indebtedness,  ami 
$36,000  to  creditors  who  held  a  portion  of 
the  bonds  as  collateral  security.  This 
purchase  was  made  Sept.  8,  1867,  and  on 
Jan.  29,  1868,  the  transaction  was  assailed 
as  ultra  vires  on  the  part  of  the  city 
authorities,  by  judgment  creditors  of  the 
corporation,  who  filed  their  bill  to  set 
aside  the  anungement.  The  Supremo 
Court  of  the  United  States  decided  that 
this  arrangement  was  not  a  modification 
of  the  subscription  previously  made,  or  a 
bonus  given  for  a  release,  but  rather  a 
purchase  of  the  city  debt,  not  beyond  the 
power  of  the  contracting  parties,  and  not 
fraudulent  as  to  creditors  of  the  corpora- 
tion, since  the  evidence  was  uncontradicted 
that  it  was  deemed,  at  the  time,  an  ad- 
vantageous sale  or  arrangement  for  the 
company ;  and,  moreover,  it  was  not  made 
in  secret,  but  on  the  contrary  the  ordi- 
nance of  the  city  was  published"  at  the 
time.  The  court  also  held  that,  in  any 
event,  the  lacJies  of  the  complainants  were 
fatal  to  their  bill. 
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the  other  stockholders  hold,  nor  must  it  he  such  as  operates  as  a  fraud 
upon  them  or  the  creditors  oftlve  corporation} 

Sec.  83.  Duty  of  Directors  as  to  Calls. — Where  the  statute  imposes 
upon  the  directors  the  duty  of  making  calls  upon  stock,  or  where  it  is 
vested  in  the  stockholders,  who  have  directed  the  directors  to  make 
a  call,  a  court  of  equity  will  enforcie  the  discharge  of  this  duty,  upon 
the  application  of  any  creditor  or  representative  of  creditors,  or  the 
court  will  itself  make  the  call.  In  other  words,  in  this  respect  it 
will  do  what  it  was  the  duty  of  the  corporation  to  do.^  But  before 
there  is  any  obligation  upon  the  stockholder  to  pay  without  an 
assessment  and  call  by  the  company,  there  must  be  some  order  of  a 
court  of  competent  jurisdiction,  or  some  authorized  demand  upon 
him  for  payment ;  and  until  such  order  or  demand  is  made,  the  stat- 
ute of  limitations  does  not  begin  to  run  thereon.^    But  unless  the 


1  Mann  v.  Cooke,  20  Conn.  178  ;  Sawyer 
V.  Hoag,  ante;  New  Albany  v.  Burke, 
ante ;  Graff  v.  Pittsburgh,  &o.  R.  E.  Co., 
31  Penn.  St.  489  ;  Upton  v.  Tribilcock, 
91  U.  S.  45 ;  Swartwout  v.  Michigan,  &c. 
R.  R.  Co.,  24  Mich.  389  ;  Mann  v.  Pentz, 
2  Sandf.  Ch.  (N.  Y.)  257;  Chandler  v. 
Brown,  77  111.  333  ;  Melvin  v.  Lamar  Ins. 
Co.,  80  111.  446 ;  Zirkel  v.  Joliet  Opera 
House,  79  111.  344 ;  Tuokerman  v.  Brown, 
33  N.  Y.  297  ;  Mann  v.  Currie,  2  Barb. 
(N.  Y.)  294 ;  Penobscot,  &o.  K.  E.  Co.  v. 
Dunn,  39  Me.  587  ;  Currier  v.  Lebanon 
Slate  Co.,  56  N.  H.  262;  Chandler  v. 
Brown,  77  111.  333  ;  Snell's  Case,  L.  E. 
5  Ch.  22  ;  In  re  London,  &c.  Coal  Co., 
L.  E.  5  Ch.  Div.  525  ;  Levick's  Case,  40 
L.  J.  Ch.  180;  Sidney's  Case,  L.  E.  13 
Eij.  228. 

2  Curry  -o.  Woodward,  53  Ala.  371 ; 
Eobinson  v.  Bank  of  Darien,  18  Ga.  65 ; 
Ward  V.  GriswoldviUe  Mfg.  Co.,  16  Conn. 
601. 

'  Nimmo  v.  Walker,  14  La.  An.  581  ; 
Van  Hook  v.  WMtlock,  3  Paige  Ch. 
(N.  Y.)  409  ;  Salsbury  v.  Black,  6  H.  & 
J.  (Md.)  293  ;  Quigg  v.  Kittredge,  18 
N.  H.  137  ;  Sinkler  v.  Indiana,  &c.  Turn- 
pike Co.,  3  Penn.  149  ;  Walter  v.  Walter, 
1  Whart.  (Penn.)  292.  In  Scoville  v. 
Thayer,  ante.  Wood,  J.,  in  passing  upon 
the  question,  said:  "In  this  case  there 
was  no  obligation  resting  on  the  stock- 
holder to  pay  at  all  until  some  authorized 
demand  in  behalf  of  creditors  was  made 


for  payment.  The  defendant  in  error 
owed  the  creditors  nothing,  and  he  owed 
the  company  nothing  save  such  unpaid 
portion  of  his  stock  as  might  be  necessary 
to  satisfy  the  claims  of  the  creditors. 
Upon  the  bankruptcy  of  the  company  his 
obligation  was  to  pay  to  the  assignees, 
upon  demand,  such  amount  upon  his  un- 
paid .stock  as  would  be  sufficient,  with  the 
other  assets  of  the  company,  to  pay  its 
debts.  He  was  under  no  obligation  to  pay 
any  more,  and  he  was  under  no  obligation 
to  pay  anything  until  the  amount  neces- 
sary for  him  to  pay  was  at  least  approxi- 
mately ascertained.  Until  then  his  obli- 
gation to  pay  did  not  become  complete. 
But  not  only  was  it  necessary  that  the 
amount  required  to  satisfy  creditors  should 
be  ascertained,  but  that  the  agreement 
between  the  company  and  the  stockholder, 
to  the  effect  that  the  latter  should  not  be 
required  to  make  any  further  payments  on 
his  stock,  should  be  set  aside  as  in  fraud 
of  creditors.  No  action  at  law  would  lie 
to  recover  the  unpaid  balance  due  on  the 
stock  until  this  was  done.  The  proceed- 
ing for  an  assessment  in  the  bankruptcy 
court  was  in  effect  a  proceeding  to  accom- 
plish two  purposes,  first,  to  set  aside  the 
contract  between  the  company  and  the 
stockholder  ;  and,  second,  to  fix  the  amount 
which  the  stockholder  should  be  required 
to  pay.  Until  these  things  were  done  the 
cause  of  action  against  the  stockholder  did 
not  accrue,  although  his  primary  obliga- 
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statute  so  provides,  it  is  held  that  neither  a  notice  of  the  time  and 
place  of  payment,  nor  a  demand  therefor  is  necessary;^  nor  where  the 


tion  was  assamed  at  the  time  when  he 
subscribed  the  stock.  It  appears  from 
the  petition  of  the  assignees,  plaintiffs  in 
error,  for  an  assessment  upon  the  stock  of 
the  bankrupt  company,  that  they  had 
used  due  diligence  to  ascertain  what  addi- 
tional payments  on  the  stock  would  be 
required  to  pay  off  the  claims  of  credi- 
tors ;  that  at  as  early  a  time  as  possible 
they  applied  to  the  court  for  an  order 
directing  that  the  stockholders  should  pay 
a  part  of  the  amount  due  on  their  shares 
of  stock,  and  assessing  the  stock  therefor  ; 
that  the  order  was  made  accordingly,  and 
within  five  months  thereafter  this  action 
at  law  was  begun  to  enforce  its  payment. 
If  therefore  the  right  to  bring  this  suit 
did  not  accrue  to  the  assignees  until  the 
assessment  was  made  upon  the  stock  by 
the  court  and  the  stockholders  required 
to  pay  it,  the  action  was  brought  long  be- 
fore the  limitation  of  the  statute  could  bar 
it.  All  the  delay  which  has  occurred  has 
been  caused  by  the  proceedings  of  the  as- 
signees, taken  for  the  benefit  of  the  stock- 
holders, in  order  that  they  might  not  be 
subjected  to  unnecessary  and  onerous  ex- 
actions. The  lapse  of  time  between  the 
filing  of  the  petition  for  the  assessment 
and  the  decree  of  the  bankniptcy  court 
thereon  is  chargeable  to  continuances 
made  by  order  of  the  court  and  to  the  op- 
position of  the  stockholder  referred  to. 
It  does  not  lie  in  the  mouth  of  defendant 
in  error  to  say,  that  while  the  steps  neces- 
sary to  fix  his  liability  and  limit  its  amount 
were  being  taken,  the  bar  of  the  statute 
has  intervened  and  cut  off  his  liability 
altogether.  The  cases  cited  by  the  de- 
fendant in  error  to  sustain  his  contention 
that  the  cause  of  action  accrued  to  the 
assignees  in  bankruptcy  at  the  time  of 
their  appointment,  are  clearly  distinguish- 


able from  this.  In  Terry  v.  Tubman,  92 
U.  S.  156,  the  suit  was  by  a  billholder  of 
an  insolvent  bank  against  a  stockholder 
to  enforce  the  individual  liability  of  the 
latter  to  pay  the  bills  of  the  bank  held  by 
the  former.  The  court  decided  that  the 
case  was  not  so  much  like  that  of  the 
guarantee  of  the  collection  of  a  debt, 
where  a  previous  proceeding  against  the 
principal  is  implied,  as  it  was  like  a  guar- 
antee of  payment  where  resort  may  be  had 
at  once  to  the  guarantor,  without  a  pre- 
vious proceeding  against  the  principal. 
The  conclusion  of  the  court  therefore  was 
that  the  cause  of  action  in  favor  of  the 
billholder  arose  against  the  stockholder 
when  the  bank  ceased  to  redeem  its  notes 
.  and  became  notoriously  and  continuously 
insolvent.  It  is  clear  that  this  authority 
has  no  application  to  the  question  in 
hand.  The  case  of  Terry  v.  Anderson,  95 
U.  S.  628,  also  relied  on  by  defendant  in 
error,  was  a  suit  in  equity  to  enforce  the 
individual  liability  of  the  stockholders  of 
a  bank,  and  to  collect  unpaid  subscrip- 
tions to  its  capital '  stock.  There  was  no 
agreement  on  the  part  of  the  bank  not  to 
collect  the  balance  due  on  the  stock.  The 
bank  itself  could  have  enforced  payment, 
without  regard  to  the  necessity  for  its  col- 
lection, to  satisfy  the  debts  of  the  bank. 
And  so  the  court  held  that  the  statute  of 
limitations  began  to  run  against  the  bank 
and  its  creditors,  in  favor  of  the  stock- 
holder, when  the  bank  stopped  payment. 
In  the  cases  of  Baker  v.  Atlas  Bank,  9 
Met.  (Mass. )  182,  and  Commonwealth  v. 
Cochituate  Bank,  3  Allen  (Mass.),  42, 
also  relied  on  by  defendant  in  error,  it 
appeared  that  upon  suspension  of  payment 
by  the  banks  there  was  a  present  and  un- 
conditional liability  of  their  stockholders, 
which  the  court  held  was  barred  by  the 


1  "Wilson  V.  Wills  River  R.  R.  Co.,  83    68 ;  Johnson  v.  Crawfordsville,  &c.  R.  R. 
Ga.  46  ;  Hughes  v.  Antietam  Mfg.  Co.,     Co.,  11  id.  280  ;  New  Albany,  &c.  R.  R. 


84  Md.  816  ;  New  Albany,  &c.  R.  R.  Co. 
V.  Pickens,  S  Ind.  247  ;  Penobscot  R.  R. 
Co.  ».  Dummer,  40  Me.  172  ;  Ross  v. 
Lafayette,  &c.  R.  R.  Co.,  6  Ind.  297  ; 
Brownlee  v.  Ohio,  &c.  R.  R.  Co.,  18  Ind. 


Co.  V.  MoCormick,  10  id.  409  ;  Breedlone 
D.  Martinville,  &c.  R.  E.  Co.,  12  id.  114 ; 
Macon,  &c.  E.  R.  Co.  v.  Vason,  67  Ga. 
814  ;  Lake  Ontario,  &c.  R.  R.  Co.  v. 
Mason,  16  N.  Y.  451. 
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charter  or  contract  fixes  the  time  of  payment;^  and  in  such  cases  the 
statute  of  limitations  would  begin  to  run  from  the  date  of  the  con- 
tract. But  the  rule  is  otherwise  where  the  subscription  is  payable 
in  property  or  labor.^  If  the  statute  so  provides,  notice  must  be 
given  as  prescribed  therein ;  and  in  an  action  to  recover  the  call,  the 
complaint  should  contain  an  averment  of  such  notice.^  If  the  kind 
of  notice  is  not  specified  in  the  statute,  it  has  been  held  that  a  notice 
by  publication  is  sufficient;*  and  personal  notice  is  sufficient,  although 
the  statute  provides  for  a  different  species  of  notice.^ 


limitation  of  six  years.  In  the  case  of 
Baker  v.  Atlas  Bank,  the  court  said  :  '  The 
demand  sought  to  be  enforced  in  this  suit 
was  a  debt  alleged  to  be  due  to  the  bank. 
Whenever,  therefore,  the  bank  became  in- 
solvent by  the  loss  of  its  capital  stock,  an 
action  accrued  to  the  bank,  —  according 
to  the  construction  of  the  30th  section 
(Eev.  Stats.,  ch.  36)  which  is  contended 
for  by  plaintiflf  's  counsel,  —  to  recover  the 
sum  from  the  stockholders  respectively, 
equal  to  each  one's  share  of  stock.  The 
statute  therefore  began  to  run  in  strict- 
ness immediately  on  the  loss  of  the  capital 
stock,  and  certainly  when  the  bank 
stopped  payment ;  and  after  the  lapse  of 
six  years  from  that  time  the  debt  was 
ban'ed.'  But  in  the  present  case,  as  we 
have  seen,  as  between  the  company  and  its 
stockholders  there  was  no  obligation  on 
the  part  of  the  latter  to  pay  the  residue  of 
their  stock,  unless  it  became  necessary  to 
satisfy  creditors.  We  think  therefore  we 
are  safe  in  saying  that  the  statute  did  not 
begin  to  run  in  favor  of  the  stockholders 
until  at  the  very  least  the  necessity  for 
the  payment  had  been  ascertained,  and  an 
authorized  demand  of  payment  made.  It 
is  said  by  defendant  in  error  that  to  hold 
that  the  suit  to  recover  the  sums  due  on 
the  stock  held  by  him  is  not  barred,  would 
defeat  the  policy  of  the  Bankrupt  Act, 
which  is  a  speedy  settlement  of  the  bank- 
rupt's estate  and  the  equitable  distribution 
of  his  assets  among  the  creditors.  Un- 
questionably a  prompt  administration  of 
the  bankrupt's  assets  was  one  of  the  ends 
which  the  Bankrupt  Act  had  in  view  ;  but 
this  policy  must  be  held  to  be  subordin- 
ate to  a  just  regard  for  the  rights  of  both 
the  creditors  and  debtors  of  the  bankrupt 
estate.     The  debtor  cannot  be  forced  to 


pay  before  his  contract  requires  it,  merely 
because  the  assignee  may  be  in  haste  to 
close  up  the  estate.  If  his  obligation 
were  evidenced  by  a  promissory  note  due 
at  a  future  day,  he  could  not  be  compelled 
to  pay  it  before  maturity  in  order  that  the 
bankrupt  estate  might  be  speedily  settled. 
So  if  some  act  must  be  done  by  the  as- 
signee, such  as  a  demand  of  payment  be- 
fore his  liability  is  fixed,  he  cannot  be 
compelled  to  pay  until  the  prerequisites 
have  been  performed.  In  short,  until  an 
unconditional  liability  to  pay  something 
is  fastened  on  the  debtor  no  action  can  be 
maintained  against  him,  and  the  statute  of 
limitations  does  not  begin  to  run  in  his  fa- 
vor. The  suggestion  that  the  assignee  may 
postpone  indefinitely  the  necessary  steps 
to  fix  the  liability  of  the  debtor  and  thus 
defeat  the  policy  of  the  law,  does  not  an- 
swer the  proposition  that  the  debtor  can- 
not be  sued  until  a,  cause  of  action  has 
accrued  against  him.  It  is  presumed  that 
the  assignee  will  do  his  duty."  Cherry  v. 
Lamar,  58  Ga.  641.  See  also  Wood  on 
Limitations,  326  ;  Curry  v.  Woodward,  53 
Ala.  371. 

1  New  Albany,  &c.  E.  E.  Co.  v.  Pick- 
ens, ante;  Goodrich  v.  Eeynolds,  31  111. 
490. 

2  Ohio,  &c.  R.  B.  Co.  v.  Cramer,  23 
Ind.  490. 

°  Mississippi,  &c.  E.  E.  Co.  v.  Gastner, 
20  Ark.  455  ;  Alabama,  &c.  E.  E.  Co.  «. 
Eawley,  9  Fla.  508  ;  Wear  v.  Jacksonville, 
&c.  E.  E.  Co.,  24  111.  593 ;  Spangler  v. 
Indiana,  &c.  E.  E.  Co.,  21  id.  276  ;  Sands 
V.  Sanders,  26  N.  Y.  239. 

*  Hall  V.  United  States  Ins.  Co.,  5  Gill 
(Md.),  484. 

'  Schenectady,  &c.  Plank  Eoad  Co.  v. 
Thatcher,  11  N.  Y,  102  ;  Lexington,  &c. 
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Any  agreement  between  the  corporation  and  the  stockholder  that 
he  shall  have  his  stock  at  less  than  par,  whether  under  an  original  sub- 
scription therefor,  or  upon  an  increase  of  the  stock,  is  void  as  against 
the  creditors  of  the  company ;  and  payment  of  the  difference  between 
the  sum  paid  and  the  par  value  will  be  enforced  in  equity,  upon  a 
bill  filed  by  them  or  their  representative  or  in  an  action  at  law,  by 
an  assignee  in  bankruptcy.  Thus,  in  a  case  before  cited,^  subscribers 
to  the  stock  of  an  incorporated  company  paid  twenty  per  cent  on 
their  shares,  and  it  was  agreed  between  them  and  the  company  that 
no  further  assessments  should  be  made  thereon,  and  certificates  for 
full-paid  shares  were  issued  to  them.  The  company  was  adjudicated 
bankrupt,  and  it  became  necessary  to  assess  the  unpaid  stock  to  sat- 
isfy claims  of  creditors  of  the  company.  It  was  held  that  the  agree- 
ment between  the  company  and  its  stockholders  was  in  equity  void 
as  to  creditors,  and  that  before  an  action  at  law  could  be  maintained 
by  the  assignee  to  recover  the  unpaid  balance,  some  proceedings  in 
equity  were  essential  to  set  aside  the  agreement  between  the  corpora- 
tion and  the  stockholders,  and  directing  the  corporation  to  make  an 
assessment. 

Sec.  84.  Demand  and  Notice  of  Calls.  —  If,  as  has  been  before 
stated,  the  statute  makes  provision  for  demand  or  notice  of  calls",  its 
requirements  in  that  respect  must  be  substantially  followed.  If 
the  length  of  notice  is  not  stated,  then  reasonable  notice  must  be 
given.  If  the  statute  provides  for  notice  by  publication  in  a  news- 
paper, it  is  generally  held  that  personal  notice  will  suffice,  if  of  the 
requisite  duration,  as  the  object  of  the  statute,  that  the  subscriber 
shall  have  an  opportunity  to  meet  or  contest  the  call,  is  met  in 
either  case.^     If  the  statute  makes  no  provision  for  demand  or 

R.  E.  Co.  V.   Chandler,  13  Met.  (Mass.)  periods  as  shall  be  fixed  hy  the  board  of 

811,   as  the  statute  is  treated  as  merely  directors,  provided  that  sixty  days'  notice 

directory.     Mississippi,  &o.  K.  R.  Co.  v.  be  given  of  each  call,  published  in  at  least 

Gastner,  ante.  two  newspapers  in  South  Arkansas,  and 

1  Sooville  V.  Thayer,  ante.  one  in  the  city  of  Little  Eouk,"  the  giving 

2  MoCarty  v.  Selinsgrove,  &c.  R.  R.  sixty  days'  notice  was  held  to  be  a  con- 
Co.,  87  Penn.  St.  332  ;  Unthank  v.  Turn-  dition  precedent  to  the  right  of  action 
pike  Co.,  6  Ind.  125 ;  Macon,  &o.  E.  E.  by  the  company,  but  that  the  provisions 
Co.  V.  Vason,  57  Ga.  314  ;  Rutland,  &o.  as  to  the  mode  of  giving  notice  are  direc- 
E.  E.  Co.  «.  Thrall,  35  Vt.  536  ;  Spangler  tory,  and  personal  notice  is  sufficient. 
V.  Indiana,  &c.  E.  E.  Co.,  21  111.  276  ;  And  where  the  declaration  in  such  case  set 
Sands  v.  Sanders,  26  N.  Y.  239  ;  Wear  v.  forth  the  days  on  which  the  assessments 
Jacksonville,  &c.  E.  E.  Co.,  24  111.  593.  sued  for  were  made,  alleging  that  the 
Where  the  charter  provided  that  "pay-  defendant  then  had  notice  and  was  re- 
ment  of  the  shares  of  the  capital  stock  quested  to  make  payment,  it  was  held,  on 
shall  be  made  in  such  sums  and  at  such  demurrer,  that  the  court  would  look  to 
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notice,  none  need  be  proved.^  Thus,  sulscribers  to  the  stock  of  a  rail- 
road company  stipulated  to  pay  the  first  instalment  after  the  work 
should  be  commenced,  "  as  shall  hereafter  be  directed  by  the  direc- 
tors of  said  company."  There  was  no  stipulation  for  notice  to  the 
subscribers  of  the  calling  in  of  the  instalment.  It  was  held  that  no 
proof  of  notice  or  demand,  other  than  an  order  passed  as  above,  by 
the  directors,  and  entered  on  the  record-book,  was  necessary  in  a 
suit  against  a  subscriber  to  recover  the  instalment.' 

Sec.  85.  Rule  as  to  Notice  'when  neither  Charter  nor  By-la-w  pro- 
vides for  it.  —  If  the  charter  provides  that  the  corporation  may  by 
by-law  provide  what  notice  shall  be  given,  the  fact  that  no  such 
provision  has  been  made,  but  that  the  directors  voted  an  assessment 
and  directed  that  notice  should  be  given  in  a  certain  way,  does  not 
defeat  the  assessment,  especially  as  to  those  stockholders  who  have 
never  made  any  attempt  to  have  a  by-law  relative  to  notice  adopted,^ 
the  court  holding,  in  the  case  last  cited,  that  the  mode  of  notice 
provided  in  the  charter  is  not  necessarily  exclusive  of  all  other 
modes.  Where  the  statute  requires  that  notice  shall  be  given  in 
a  certain  way,  the  declaration  should  state  that  such  notice  was 
given,  or  at  least  that  notice  was  duly  given  as  required  by  law,* 
or  that  the  subscriber  waived  notice.^ 

Sec.  86.  Demand  unnecessary,  when.  —  No  demand  for  a  call  is 
required  where  the  original  agreement  or  the  charter  expressly  fixes 

the  time  of  filing  the  declaration  to  ascer-  held  that  a  notice  to  the  snhscriher  in 

tain  whether  the  sixty  days  had  expired,  hand,  not  signed  as  required  by  the  statute, 

Mississippi,  &c.  E.  E.  Co.  v.  Gastner,  20  was  not  sufficient.     Lewey's  Island  E.  E. 

Ark.  4,55.     But  see  Tomlin  v.  Tonica,  &c.  Co.  v.  Bolton,  48  Me.  451.     And  the  same 

E.  E.  Co.,  23  111.  429.     In  a.  Massachu-  rule  was  adopted  in  Mills  v.  Bough,  3  Ad. 

setts  case,  —  Jones    v.    Sisson,    6    Gray  &  El.  N.  s.  845. 

(Mass.),  288,— it  was  held  that  giving  per-         i  Peake  v.  Wabash  E.  E.  Co.,  18  111. 

sonal  notice  of  an  assessment  laid  by  a  88  ;  Fisher  v.  Evansville,  &o.  E.  E.  Co., 

mutual  fire  insurance  company  is  a  suffi-  7  Ind.  407  ;  Wilson  v.  Wills  Valley  E.  E. 

cient  publication,  within  the  meaning  of  a  Co.,   33  Ga.  466;  Harlem  Canal  Co.  v. 

provision  in  their  charter,  requiring  an  Seixas,   2  Hall  (¥.  Y.),   504;  Eppes  o. 

assessment  to  be  paid  "within  thirty  days  Mississippi,  &o.  E.  E.  Co.,  35  Ala.  33. 

after  notice  of  said  assessment  shall  have         2  Ross  v.  Lafayette,  &o.  E.  E.  Co.,  6 

been  published."     But  where  a  railroad  Ind.    297  ;  Danbury,   &c.  E.  E.   Co.  i>. 

charter  authorizing  the  sale  of  the  stock  of  Wilson,  22  Conn.  485. 

delinquent  subscribers  required  notice  of         '  Danbury,  &o.  E.  E.  Co.  v.  Wilson, 

the  assessment  to  be  given  thirty  days  ante. 

before  the  order  of  the  directors  for  the  sale         *  Alabama,  &c.  E.  E.  Co.  v.  Eowley, 

of  the  shares,  and  that  the  sale  should  be  9  Fla.  608  ;  Mississippi,  Sm.  E.  E.  Co.  v. 

by  public  auction  at  the  post-ofliGe  in  C,  Gastner,  mite. 

and  that  the  treasurer  should  give  the         B  Eutland,  &o.  R.  E.  Co.  v.  Thrall,  35 

subscribers  a  notice  in  hand  signed  by  him  Vt.  536. 

or  by  a  director,  in  his  behalf,  —  it  was 
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the  time  of  payment.^  But  if  the  subscription  is  payable  in  prop- 
erty or  work,  a  demand  is  necessary  before  payment  can  be  claimed 
in  money.*  The  measure  of  damages  in  an  action  for  a  call,  is  the 
amount  of  the  assessment  with  interest  from  the  time  of  default.' 

1  New  Albany,  &o.  E.  B.  Co.  v.  Pick-         »  Gould  v.  Oneonte,   71  N.  Y.  298  ; 

ens,  5  Ind.  247  ;  Goodrich  v.  Beyuolds,  31  Southern,  &c.  B.  B.  Co.  v.  Moravia,  61 

111.  490.  Barb.  (N.  Y.)  180;  Upton  v.  Burnham, 

"  Ohio,  &c.  B.  E.  Co.  V.  Cramer,  23  3  Biss.  (U.  S.  C.  C.)  520. 
Ind.  490. 


SEC.  87.] 


POKM  OP:   EIGHT  TO  ISSUE. 
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CHAPTEE  V. 

Peefeeeed  Stock,  etc. 


Sec.  87.  Form  of :  Right  to  issue. 

88.  Status  of  preferred  Stockholder. 

89.  How  Dividends  must  be  paid  on. 

90.  How  Bights  of  may  be  enforced. 

91.  Shares  may  be  attached. 


Sec.  92.  Increase  of  Stock. 

93.  Fraudulent,   and  orer  issue  of, 

Stock. 

94.  Sales  of  Stock  by   Corporation 

before  Incorporation. 


Sec.  87.  Form  of :  Right  to  issue.  —  Preferred  or  guaranteed 
stock  is  a  species  of  stock  issued  by  corporations  which  gives  to  its 
holders  a  priority  or  preference  over  the  holders  of  the  common 
stock,  in  the  payment  of  dividends  out  of  the  net  earnings  of  the 
corporation.^  It  may  be  said  to  be  a  species  of  stock  devised  as  a 
substitute  for  any  other  species  of  obligations,  to  raise  money  for 
the  furtherance  of  the  enterprise,  or  to  extinguish  other  outstanding 
obligations.^  The  form  of  these  certificates  is  usually  substantially 
as  follows :  — 


THE  MICHIGAN  SOUTHERN  AND    NORTHERN  INDIANA  RAILROAD  COMPANY. 


No. 


(Vignette.) 


Shares. 


GTTAEANTEED  TEN  PBK  CENT  STOCK. 


This  is  to  certify  that 

entitled  to 
shares  of  one  hundred  dollars  each  in  the  guaranteed  capital  stock  of  the 
Michigan  Southern  and  Northern  Indiana  Railroad  Company,  denomi- 
nated "  Construction  Stock."  Said  stock  is  entitled  to  dividends  at  the 
rate  of  ten  per  cent  per  annum,  payable  semi-annually,  in  New  York,  on 
the  first  days  of  June  and  December  in  each  year,  out  of  the  net  earn- 
ings of  said  company,  and  is  also  entitled  to  share  pro  rata  with  the 
other  stock  of  the  company,  in  any  excess  of  earnings  over  ten  per  cent 
per  annum,  and  the  payment  of  dividends  as  aforesaid  is  hereby  guaran- 
teed. The  said  stock  is  transferable  only  on  the  books  of  the  company, 
at  their  office  in  the  city  of  New  York,  by  the  said  stockholder,  in  per- 
son, or  by  attorney, 
on  the  surrender  of  this  certificate. 


t 


S 

s 

p. 


•5. 


p. 


?    !=; 


In  witness  whereof,  the  said  company  have  caused  the  same  to  be  regis- 
tered and  this  certificate  to  be  signed  by  their  President  and  Treasurer, 
and  countersigned  by  their  Secretary. 
Dated  at  New  York,  this  day  of  185 

Treaswer.  President. 


1  "West  Chester,  &c.  E.  R.  Co.  o.  Jack- 
son, 77  Penn.  St.  321. 

2  St.  John  V.  Erie,  &o.  R.  R.  Co.  22 


"Wall.  (tr.  S.)  136;  Bailey  ■».  Hannibal, 
&c.  R.  R.  Co.,  17  id.  96  ;  Totten  v.  Tison, 
54  Ga.  139. 
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The  authority  of  the  corporation,  as  is  generally  held,  must  he 
derived  from  the  charter  or  general  law,  although  it  has  been  held 
not  to  be  ultra  vires  for  a  railroad  company  to  contract  to  issue  pre- 
ferred stock,  —  provided  the  whole  number  of  shares  does  not  exceed 
the  amount  authorized  by  the  charter ;  ^  and  carrying  this  doctrine 
out  to  its  legitimate  sequence,  the  issue  of  such  stock  would  not  be 
ultra  vires  when  the  corporation  has  authority  from  time  to  time  to 
increase  its  capital  stock.  Indeed,  inasmuch  as  a  corporation  has 
the  power  to  contract  debts,  and  to  issue  securities  therefor,  as  a  part 
of  its  incidental  powers,  it  is  sometimes  claimed  that  if  the  power  to 
increase  the  stock  of  the  corporation  is  given  in  the  charter  or  by 
the  general  law,  it  may  issue  this  class  of  securities  without  special 
authority,  as  well  as  any  other  ;2  but  the  weight  of  authority  seems 
to  be  to  the  effect  that  special  authority  is  necessary,  especially  after 
the  original  capital  has  been  obtained,  unless  the  assent  of  the  other 
stockholders  has  first  been  obtained.  This  rule  is  predicated  upon 
the  ground  that  any  action  of  the  corporation  dividing  the  shares  of 
stock  sold,  and  in  the  hands  of  lawful  owners  into  two  classes,  one 
of  which  has  a  preference  over  the  other  in  sliaring  the  earnings, 
injuriously  affects  vested  rights.*     But  it  is  held  that,  inasmuch  as 


1  Hazlehurat  v.  Savannah,  &c.  R.  E. 
Co.,  43  Ga.  13. 

2  In  Harrison  v.  Mexican  Railway  Co., 
L.  R.  19  Eq.  358,  it  was  held  that  the 
power  to  issue  this  class  of  stock  need  not 
be  expressly  given,  but  that  the  power 
may  be  implied,  when  the  language  of  the 
charter  will  admit  of  it. 

'  Hoyt  V.  Quicksilver  Mining  Co.,  17 
Hun  (N.  y.),  169  ;  Moss  v.  Syers,  11  W. 
R.  1046  ;  Harrison  v.  Mexican  R.  R.  Co., 
L.  R.  19  Eq.  Cas.  358  ;  Sturge  v.  Eastern 
Union  R.  R.  Co.,  7  De  G.  M.  &  G.  158  ; 
Hutton  ».  Scarborough  Cliff  Hotel  Co.,  2 
Dr.  &  S.  521 ;  Fielden  v.  Lancashire  & 
Yorkshire  Railway  Co.,  2  De  G.  &  Sm. 
531  ;  Matthews  v.  Great  Northern  Rail- 
way Co.,  28  L.  J.  Ch.  375.  Kent  v. 
Quicksilver  Mining  Co.,  12  Hun  (N.  Y.), 
53,  was  a  case  where  a  joint-stock  corpora- 
tion, pursuant  to  the  provisions  of  its  char- 
ter, established  its  capital  at  $10,000,000, 
divided  into  100,000  sharps  of  |100  each, 
and  issued  certificates  therefor  in  the  usual 
form.  The  charter  in  terms  conferred  no 
power  to  issue  preferred  stock.  The  com- 
pany, however,  had  power  to  make,  alter. 


amend,  and  repeal  by-laws,  and  to  issue 
ccrtilicates  of  stock  in  such  form  and  sub- 
ject to  such  regulations  as  it  might  from 
time  to  time,  by  its  by-laws,  prescribe. 
It  was  held  that  while  the  company,  un- 
der this  general  authority,  might  have 
had  the  corporate  power  in  the  first  in- 
stance to  provide  by  its  by-laws  for  the 
issuing  of  a  portion  of  its  certificates  aa 
preferred  shares,  it  had  not  power  after- 
wards, by  a  vote  of  a  majority  of  the 
stockholders,  to  provide  that  the  holders 
of  common  stock  might  convert  the  same 
into  prefeiTed  stock,  entitled  to  certain 
privileges,  upon  payment  of  a  specified 
sum.  Daniels,  J.,  delivering  the  opinion 
of  the  court,  states  the  rule  thus :  "  With- 
out the  actual  authority  of  law  or  the  con- 
sent of  the  holders  of  the  common  shares, 
the  power  to  issue  prefciTed  stock  of  the 
description  of  that  presented  in  this  case, 
does  not  seem  to  have  been  successfully 
maintained  in  even  a  single  instance. 
And  as  the  shares  themselves  are  issued  in 
a  form  clearly  importing  a  right  in  the 
holder  to  demand  and  receive  a  corre- 
sponding portion  of  the  net  earnings  of  the 
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the  holders  of  the  common  stock  alone  are  affected  by  the  issue  of 
preferred  stock,  if  they  acquiesce  in  its  issue,  even  though  such 


company,  it  cannot  consistently  be  held 
that  he  can  he  deprived,  without  his  own 
consent,  of  that  right  by  the  combined 
act  of  the  directors  and  other  shareholders 
in  the  corporation.  If  that  could  be  done, 
corporations  would  be  enabled,  under  the 
sanction  of  the  law,  to  perpetrate  the  most 
gross  frauds ;  for  they  could  receive  the 
subscriber's  money, '  ostensibly  and  ex- 
pressly for  one  thing,  and  afterwards  de- 
prive him  of  its  substantial  benefit,  by 
converting  it  into  another,  entirely  diS'er- 
ent,  and  of  inconsiderable  value.  Persons 
do  not  subscribe  for,  nor  deal  in,  the  stock 
of  corporations  npon  any  snch  understand- 
ing. They  proceed  upon  the  expectation, 
justified  by  law,  that  the  shares  they  have 
shall  not  be  destroyed  by  giving  others  a 
preference  over  them,  without  first  ob- 
taining their  consent,  — where  no  power  of 
that  nature  has  been  created  by  statute, 
or  reserved  to  be  exercised  afterwards  by 
the  corporation  itself.  Property  of  this 
description  is  protected  from  spoliation 
by  the  same  safeguards  as  have  been  de- 
vised for  the  preservation  of  the  interest 
of  the  owner  in  that  of  a  more  tangible 
character.  He  cannot  be  deprived  of  it 
contrary  to  the  essence  of  the  contract 
creating  it,  or  without  his  expressed  or 
implied  consent."  The  case  of  Hoyt  v. 
Quicksilver  Mining  Co.,  17  Hun  (N.  Y.), 
169,  is  part  of  the  same  general  litigation. 
The  decision  of  the  General  Term  of  the 
second  department  seems  to  be  based  upon 
ratification  and  acquiescence.  It  is  only 
in  the  dissenting  opinion  of  Gilbert,  J., 
that  the  principles  governing  the  power  to 
issue  preferred  stock  are  considered.  In 
Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y. 
152,  FoLGEK,  J.,  in  passing  upon  this  ques- 
tion, said  :  "  This  corporation  was  in  need 
of  money  to  carry  on  its  authorized  busi- 
ness. It  did  get  money  for  that  purpose, 
and  because  of  that  need  obtained  it  from 
some  of  the  stockholders  ;  and  in  that  in- 
stance from  some  of  them  alone.  If  the 
mode  by  which  that  money  was  got  was  a 
borrowing,  within  the  sense  which  the 
law  and  common  acceptation  give  to  that 
term,  then  the  transaction  so  far  would 
have  been  lawful ;  and  it  would  have  re- 


mained to  inquire,  whether  the  obligation 
given  was  a  lawful  instrument.  But  it 
was  not  a  borrowing.  The  idea  of  a  bor- 
rowing is  not  filled  out,  unless  there  is  in 
the  agreement  therefor  a  promise  or  un- 
derstanding that  what  is  borrowed  will  be 
repaid  or  returned,  —  the  thing  itself,  or 
something  like  it  of  equal  value,  — with  or 
without  compensation  for  the  use  of  it  in 
the  mean  time.  To  borrow  is  the  recipro- 
cal action  with  to  lend  ;  and  to  lend,  or 
to  loan,  say  the  dictionaries,  is  the  parting 
with  a  thing  of  value  to  another  for  a 
time  fixed  or  indefinite,  yet  to  have  some- 
time an  ending,  to  be  used  or  enjoyed  by 
that  other,  —  the  thing  itself,  or  the  equiv- 
alent of  it,  to  be  given  back  at  the  time 
fixed,  or  when  lawfully  asked  for,  with  or 
without  compensation  for  the  use,  as  may 
be  agreed  upon.  In  this  transaction  with 
some  stockholders,  that  corporation  had 
not  the  right,  nor  was  it  under  the  liabil- 
ity, to  ever  pay  back  the  five  dollars  per 
share  furnished  by  them  to  it  ;  that  was 
not  named  in  the  terms  of  the  obligation 
given,  nor  was  it  contemplated  in  the  ne- 
gotiation and  bargain.  The  stockholder 
had  not  by  the  scope  of  his  bargain,  nor 
by  the  terms  of  the  written  evidence  of  it, 
any  right  ever  to  ask  for  repayment  of  the 
money  furnished  by  him.  In  short,  there 
was  not  proved  thereby  the  relation  of 
debtor  and  creditor.  The  stockholder 
parted  forever  with  the  money  furnished, 
inasmuch  as  the  charter  of  the  company  is 
perpetual,  and  the  company  made  a  per- 
petual charge  upon  its  net  earnings. 
Though  there  was  a  compensation  fixed 
for  the  use  of  the  money,  and  though  it 
was  to  take  the  form  of  a  yearly  payment, 
and  at  a  rate  the  same  as  the  then  lawful 
rate  of  interest,  yet  we  cannot  conceive 
that  the  transaction  was  a  loan  and  bor- 
rowing of  money,  with  a  compensation  for 
the  use  of  it.  If  it  had  been,  though  the 
compensation  was  great  for  the  sum  fur- 
nished, yet  it  was  not  a  violation  of  the 
many  laws  of  which  the  corporation  could 
avail  itself.  Laws  of  1850,  chap.  172. 
And  the  courts  might  not  overhaul  it,  .save, 
perhaps,  as  an  unconscionable  and  extor- 
tionate agreement,  —  1  Story's  Eq.  Juris. 
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acquiescence  is  evidenced  only  by  their  failure  to  take  proper  legal 
steps  to  have  the  stock  invalidated,  for  an  unreasonable  period,  they 


§§  246-331,  —  as  to  which  we  will  speak 
again  before  the  close.  The  transaction 
is  not  to  he  looked  upon  as  other  than  a 
preference  of  one  class  of  stockholdfers  to 
another,  as  giving  to  the  iirst  class  a  per- 
petual, inextinguishable  prior  right  to  a 
portion  of  the  earnings  of  the  company, 
before  the  other  class  might  have  any- 
thing therefrom.  It  was  none  other  than 
the  creation  of  a  'preferred  stock.'  Then 
there  arises  the  query,  whether  there  was 
at  that  time  power  in  the  corporation  to 
distinguish  between  the  stockholders  in  it, 
to  form  them  into  two  classes,  and  to  give 
to  one  class  rights  in  the  corporate  prop- 
erty, business,  and  earnings,  from  which 
the  other  was  shut  out.  We  are  not  pre- 
pared to  say  that,  at  the  first,  the  cor- 
poration might  not  have  lawfully  divided 
the  interest  in  its  capital  stock  into  shares 
arranged  in  classes,  preferring  one  class  to 
another  in  the  right  it  should  have  in  the 
profits  of  the  business.  The  charter  gave 
power  to  make  such  by-laws  as  it  might 
deem  proper,  consistent  with  constitution 
and  law,  and  to  issue  certifioates  of  stock 
representing  the  value  of  the  property. 
We  know  nothing  in  the  constitution  or 
the  law  that  inhibits  a  corporation  from 
beginning  its  corporate  action  by  classify- 
ing the  shares  in  its  capital  stock,  with 
peculiar  privileges  to  one  share  over  an- 
other, and  thus  offering  its  stock  to  the 
public  for  subscriptions  thereto.  No 
rights  are  got  until  a  subscription  is  made. 
Each  subscriber  would  know  for  about 
what  class  of  stock  he  put  down  his  name, 
and  what  right  he  got  when  he  thus  be- 
came a  stockholder.  There  need  be  no 
deception  or  mistake,  there  would  be  no 
trenching  upon  rights  previously  acquired  ; 
no  contract,  express  or  implied,  would  be 
broken  or  impaired.  This  corporation  did 
otherwise  ;  a  by-law  was  duly  made,  which 
declared  the  whole  value  of  its  property, 
and  the  whole  amount  of  its  capital  stock, 
and  divided  the  whole  of  it  into  shares 
equal  in  amount,  and  directed  the  issuing 
of  certifioates  of  stock  therefor.  It  is  not 
to  be  said  that  this  by-law  authorized 
anything  but  shares  equal  in  value  and  in 
right ;  or  that  the  taker  of  one  did  not 


own  as  large  an  interest  in  the  corpora- 
tion, its  capital,  affairs,  and  profits  to 
come,  as  any  other  holder  of  a  share. 
Certificates  of  stock  were  issued  under  this 
by-law,  that  gave  no  expression  of  any- 
thing different  from  that.  When  that  by- 
law was  adopted,  it  was  as  much  the  law 
of  the  corporation  as  if  its  provisions  had 
been  a  part  of  the  charter.  Presbyterian 
Church  V.  City  of  New  York,  5  Cow.  (N.  Y.) 
538.  So  it  is  said  in  Grant  on  Corporation, 
page  80,  in  a  qualified  way.  Thereby, 
and  by  the  certificate  as  between  it  and 
eveiy  stockholder,  the  capital  stock  of  the 
company  was  fixed  in  amount,  in  the  num- 
ber of  shares  into  which  it  was  divisible, 
and  in  the  peculiar  and  relative  value  of 
each  share.  The  by-law  entered  into  the 
compact  between  the  corporation  and 
every  taker  of  a  share  ;  it  was  in  the  na- 
ture of  a  contract  between  them.  The 
holding  and  owning  of  a  share  gave  a  right 
which  could  not  be  divested  without  the 
consent  of  the  holder  and  owner  ;  or  un- 
less the  power  so  to  do  had  been  reserved 
in  some  way.  Mech.  Bank  v.  N.  Y.  &  N. 
H.  E.  E.  Co.,  13  N.  Y.  699-627.  Shares 
of  stock  are  in  the  nature  of  choses  in  ao- 
tion,  and  give  the  holder  a  fixed  right  in 
the  division  of  the  profits  or  earnings  of  a 
company  so  long  as  it  exists,  and  of  its 
effects  when  it  is  dissolved.  That  right  is 
as  inviolable  as  is  any  right  in  property, 
and  can  no  more  be  taken  away  or  less- 
ened, against  the  will  of  the  owner,  than 
can  any  other  right,  unless  power  is  re- 
served in  the  first  instance,  —  when  it  en- 
ters into  the  constitution  of  the  right; —  or 
is  properly  derived  afterwards  from  a  supe- 
rior lawgiver.  The  certificate  of  stock  is 
the  muniment  of  the  stockholder's  title 
and  evidence  of  his  right.  It  expresses 
the  contract  between  the  corporation  and 
his  co-stockholders  and  himself ;  and  that, 
contract  cannot,  he  being  unwilling,  be 
taken  away  from  him,  or  changed  to  him,, 
without  his  prior  dereliction  or  under  the 
conditions  above  stated.  Now  it  is  mani- 
fest that  any  action  of  a  corporation 
which  takes  hold  of  the  shares  of  its  capi- 
tal stock  already  sold,  and  in  the  hands  of 
lawful  owners,  and  divides  them  into  two 
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are  bound  by  tlieir  acquiescence,  and  cannot  afterwards  take  meas- 
ures to  procure  the  cancellation  of  the  stock.     Thus,  in  a  New  York 


classes,  one  of  which  is  thereby  given  a 
prior  right  to  a  receipt  of  a  fixed  sum  from 
the  earnings  before  the  other  may  have 
any  receipt  therefrom,  and  is  given  an 
equal  share  afterwards  with  the  other  in 
what  earnings  may  remain,  —  destroys  the 
equality  of  the  shares,  takes  away  a  right 
which  originally  existed  in  it,  and  mate- 
rially varies  the  effect  of  the  certificate  of 
stock.  It  is  said  that  when  a  corporation 
can  lawfully  buy  property,  or  get  money 
on  loan,  any  known  assurance  may  be  ex- 
acted and  given  which  does  not  fall  within 
the  prohibition  express  or  implied  of  some 
statute,  —  Curtis  v.  Leavitt,  15  N.  Y.  7, 
—  and  that  is  sought  to  be  applied  here. 
But  the  prohibition  to  such  action  as  this 
is  found,  not  indeed,  in  a  statute  com- 
monly so  called,  bat  in  the  constitutional 
provision,  which  forbids  the  impairment 
of  vested  rights  save  for  public  purposes 
and  on  due  compensation.  The  right 
which  a  stockholder  gets  on  the  purchase 
of  his  shares  and  the  issue  to  him  of  the 
certificate  therefor,  is  such  a  vested  right. 
It  is  contended  that  the  power  so  to  do  is 
an  incidental  and  implied  power,  necessary 
to  the  use  of  the  other  powers  of  the  cor- 
poration ;  and  is  a  legitimate  means  of 
raising  money  and  securing  the  agreed 
consideration  therefor.  We  have  already 
conceded  that  it  is  legitimate  to  borrow 
money  and  to  secure  the  repayment  of  it, 
with  a  compensation  for  the  use  of  it. 
But  that  is  when  it  is  done  in  such  ways 
as  to  put  the  burden  upon  all,  —  every 
share  of  stock  alike, — and  to  enable  every 
share  of  stock  to  be  relieved  therefrom 
alike  ;  in  such  way  as  to  preserve  the 
equality  of  right  and  privilege  and  value 
of  the  shares,  and  maintain  intact  the  con- 
tract thereto  with  the  stockholder.  Cita- 
tions are  made  to  us  for  the  converse  of 
this,  but  they  do  not  come  up  —  some- 
times in  their  facts,  sometimes  in  their 
declarations  —  to  the  necessity  of  the  pro- 
position. Either  it  is  where  the  capital 
is  not  limited,  and  it  is  new  shares  that 
may  be  issued  with  a  preference,  and 
where  there  is  express  power  to  borrow  on 
bond  and  mortgage  j  2  Eedf.  on  Rail- 
ways, ch.  xxxiii.,  sect,  iv.,  p.  237 ;  Har- 
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rison  V.  E.  W.  12  Eng.  Eep.  793  ;  or,  the 
amount  of  the  capital  has  not  been  reached, 
and  such  stock  is  issued  therefrom ;  Hazle- 
hurst  V.  Savannah  E.  E.  Co.  43  Ga.  13 ; 
Totten  V.  Tison,  65  ib.  139  ;  or,  there  was 
legislative  authority  ;  Davis  v.  Proprie- 
tors, 8  Met.  (Mass.)  32;  Rutland  E.  E. 
Co.  V.  Thrall,  35  Vt.  545  ;  or,  a  restric- 
tion to  authorized  capital,  and  there  was 
unanimous  consent  of  the  stockholders; 
Prouty  V.  M.  S.  &  N.  I.  R.  E.  1  Hun  (N.  Y.), 
665  ;  43  Ga.  supra ;  or,  there  was  power 
to  redeem,  which  was  a  transaction  in  the 
nature  of  a  debt ;  West  Chester,  &c.  E.  E. 
Co.  V.  Jackson,  77  Penn.  St.  321 ;  or,  the 
opinion  was  obiter;  Bates  v.  Androscog- 
gin E.  E.  Co.,  49  Me.  491  ;  or,  it  was  the 
case  of  a  subscription  for  stock,  with  a 
condition  for  interest  until  the  corpora, 
tion  was  in  operation  ;  Eichardson  v.  Vt. 
&  Mass.  R.  R.  Co.,  44  Vt.  613  ;  or,  it  was 
an  action  on  a  subscription  more  favorable 
to  defendant  than  to  other  subscribers, 
and  it  was  held  that  defendant  could  not 
set  up  the  lack  of  equality  ;  Evansville 
R.  R.  Co.  ■;;.  Evansville,  15  Ind.  396  ;  or, 
a  solemn  determination  of  this  question 
was  not  necessary  for  the  disposal  of  the 
case  ;  Williston  v.  M.  S.  &  N.  I.  R.  R. 
Co.,  13  Allen  (Mass),  400 ;  or,  the  issue 
was  authorized  by  the  articles  of  associa- 
tion ;  m  re  A.  D.  St.  Nav.  &  Col.  Co.,  20 
L.  E.  Eq.  339  ;  or,  there  was  fuU  knowl- 
edge on  the  part  of  all  concerned  ;  Lock- 
hart  V.  Van  Alstyne,  31  Mich.  81  ;  or,  the 
power  in  the  corporate  body  was  conceded, 
and  it  was  denied  that  it  existed  in  the 
directors ;  McLaughlin  v.  D.  &  M.  E.  R., 
8  ib.  100.  We  will  not  say,  for  we  are  not 
called  upon  here  to  say,  that  never  can  a 
corporation  rightfully,  against  the  dissent 
of  a  portion  of  its  stockholders,  make 
some  of  the  stock  preferred  ;  what  we  as- 
sert is  that  this  case  does  not  present  a 
state  of  facts  in  which  a  power  so  to  do 
exists.  There  is  a  power  in  this  charter 
to  alter,  amend,  add  to,  or  repeal  at  pleas- 
ure by-laws  before  made.  It  is  argued 
from  this  that  it  was  in  the  power  of  the 
corporate  body,  in  due  form  and  manner, 
to  alter  the  by-law  which  had  fixed  the 
amount  of  the  capital  stock,  and  the  num- 
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case,^  a  corporation  was  authorized  by  its  charter  to  issue  certificates 
of  stock  representing  the  value  of  the  property,  in  such  form  and 
subject  to  such  regulations  as  they  might  by  their  by-laws  from  time 
to  time  prescribe.  The  company  bought  property  of  the  value  of 
$10,000,000,  and  issued  stock  to  that  amount.  Subsequently,  Feb- 
ruary  24,  1870,  desiring  to  raise  money,  it  was  resolved  at  an  annual 
meeting  of  stockholders,  by  the  unanimous  vote  of  75,658  shares, 
that  certificates  of  stock  upon  -which  five  dollars  per  share  should  be 
paid  within  a  time  limited,  should  be  preferred  shares,  and  should 
be  entitled  to  interest  at  the  rate  of  seven  per  cent  per  annum,  to  be 
paid  annually  out  of  the  net  earnings  of  the  company,  any  surplus 
remaining  to  be  divided  pro  rata  among  the  holders  of  preferred  and 
common  stock.  In  pursuance  of  this  resolution  the  owners  of  42,913 
shares  of  common  stock  exchanged  them  for  a  corresponding  number 
of  preferred  shares.  Since  April,  1870,  the  capital  stock  has  been 
represented  by  such  preferred  shares  and  the  balance  of  the  shares 
unexchanged  of  the  common  stock,  and  frequent  transfers  of  both  kinds 


ter  and  relative  value  of  the  shares  thereof. 
The  power  to  make  by-laws  Is  to  make 
such  as  are  not  inconsistent  with  the  con- 
stitution and  the  law,  and  the  power  to 
alter  has  the  same  limit ;  so  that  no  altera- 
tion could  be  made  which  would  infringe 
a  right  already  given  and  secured  by  the 
contract  of  the  corporation.  Nor  was  the 
power  to  alter,  to  the  extent  of  affecting 
the  contracted  relative  value  of  a  share, 
reserved  when  the  share  was  sold  to  the 
stockholder,  so  as  to  enter  into  and  form 
part  of  the  contract.  An  alteration  is  a 
pro  tanto  repeal,  but  no  private  corpora- 
tion can  repeal  a  by-law  so  as  to  impair 
rights  which  have  been  given  and  become 
vested  by  virtue  of  the  by-law  afterwards 
repealed.  All  by-laws  must  be  reasonable 
and  consistent  with  the  general  principle 
of  the  laws  of  the  land  ;  which  is  to  be 
determined  by  the  courts  when  a  case  is 
properly  before  them.  The  Master,  &c. 
V.  Green,  1  Ld.  Kenyon,  113.  A  by-law 
may  regulate  or  modify  the  constitution  of 
a  corporation,  but  cannot  alter  it.  Bex 
V.  Cutback,  i  Burr,  2204  ;  R.  W.  Co.  ■». 
AUerton,  18  Wall.  288.  The  alteration 
of  a  by-law  is  but  the  making  of  another 
upon  the  same  matter.  If  the  fiist  must 
be  reasonable  and  in  accord  with  princi- 
ples of  law,  so  must  that  which  alters  it. 


If,  then,  the  power  is  reserved  to  alter, 
amend,  or  repeal,  and  that  reservation  en- 
ters into  a  contract,  the  power  reserved  is 
to  pass  reasonable  by-laws  agi-eeable  to 
law.  But  a  by-law  that  will  disturb  a 
vested  right  is  not  such.  See  Gray  v. 
Portland  Bank,  8  Mass.  368  ;  Grant  on 
Corporations  91.  And  it  differs  not  when 
the  power  to  make  and  alter  by-laws  is  ex- 
pressly given  to  a  majority  of  the  stock- 
holders, and  that  the  obnoxious  ordin- 
ance is  passed  in  due  form.  It  needs  not 
that  we  consider  the  position,  that  the 
issue  of  the  preferred  stock  was  an  antho- 
rized  increase  of  the  capital,  and  so  legal 
It  did  not  profess  to  be,  nor  was  it  in 
fact.  For  each  share  of  preferred  stock 
given  out  a  share  of  common  stock  was 
taken  in,  so  that  the  gross  amount  of  the 
capital  stock  was  still  the  same,  and  so 
were  the  number  of  shares  and  the  nomi- 
nal value  of  each  share.  We  are,  there- 
fore, of  the  opinion,  that  there  was  no 
power  in  the  corporate  body,  nor  in  a  ma- 
jority of  the  stockholders,  to  provide  by 
by-law  for  the  creation  of  a  prefeired  stock 
so  as  to  bind  a  minority  of  the  stockhold- 
ers not  assenting  thereto." 

1  Hoyt  V.  Quicksilver  Mining  Co.,  12 
Hun,  169. 
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of  stock  have  been  made,  and  such  shares  have  heen  bought  and  sold 
in  open  market  as  common  and  preferred  stock,  the  latter  always 
at  the  higher  price.  The  amount  realized  by  the  transfer  of  the 
common  into  the  preferred  shares  was  expended  in  the  current  ex- 
penses of  -the  company.  At  the  annual  meeting  of  the  stockholders, 
February  24,  1874,  a  resolution  was  passed  authorizing  the  holders 
of  the  rest  of  the  common  stock  to  convert  it,  upon  the  payment 
of  five  dollars  and  interest  from  February  24,  1870,  into  preferred 
stock. 

November  24, 1874,  an  action  was  brought  by  a  stockholder  against 
the  company,  and  others,  —  a  majority  of  the  board  of  directors  and 
large  owners  of  its  common  stock,  —  in  which  it  was  decreed  that  the 
preferred  stock  issued  under  the  resolution  of  February  24, 1870,  was 
valid  against  the  owners  of  the  common  stock  who  had  assented  to 
the  preference  or  ratified  the  same,  or  had  become  estopped  by  their 
acts  from  disputing  it,  and  that  against  such  stockholders  the  com- 
pany was  bound  to  carry  out  the  contract  of  preference.  The  judg- 
ment also  restrained  the  issue  of  more  preferred  stock. 

Prior  to  November  16,  1877,  no  action  had  been  taken  to  restrain 
the  issue  of  the  preferred  stock  or  have  it  declared  invalid,  or  prevent 
'  the  carrying  out  of  the  contract  of  preference ;  nor  previous  to  the 
stockholders'  meeting  of  February,  1874,  was  any  written  protest  or 
any  serious  objection  made  to  said  preferred  stock.  November  16, 
1877,  an  action  was  brought  by  the  holder  of  certain  shares  of  com- 
mon stock,  asking  that  the  preferred  stock  be  adjudged  to  be  void. 
It  was  held,  that  as  to  the  parties  representing  the  shares  of  stock 
voting  in  favor  of  the  resolution  giving  the  preference,  at  the  meeting 
of  February  24, 1870,  the  preference  was  valid  and  binding,  and  that 
in  respect  to  the  holders  of  the  balance  of  the  common  stock,  their 
subsequent  acquiescence  deprived  them  of  the  right  to  object  to  such 
preference,  to  the  same  extent  that  their  previous  assent  thereto  would 
have  done.  Also,  that  if  such  holders  of  the  common  stock  had  in- 
tended to  raise  any  objections,  it  was  incumbent  upon  them  to  do  so 
promptly,  and  not  allow  the  public  to  deal  in  the  preferred  stock 
under  the  belief,  engendered  by  their  silence,  that  no  objection  would 
be  made  to  its  validity.  While  the  mere  lapse  of  time  will  not  show 
knowledge,  yet  where  it  would  be  inequitable  under  the  circumstances 
of  the  case  to  allow  a  stockholder,  after  a  great  lapse  of  time,  to  set 
aside  a  transaction  where  money  realized  therefrom  has  been  used 
by  the  company,  it  will  be  imputed  to  him. 
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Sec.  88.  status  of  Preferred  stockholders.  —  Although  preferred 
stock  is  issued  to  secure  a  debt  existing  against  the  corporation,  yet 
by  accepting  it,  the  debt  is  extinguished,  and  the  person  so  accepting 
it  ceases  to  be  a  creditor,  and  takes  the  position  of  a  stockholder  in 
the  corporation,  with  all  the  rights  incident  thereto,  and"  the  added 
advantage  of  being  entitled  to  priority  in  receiving  the  dividends 
stipulated  for  in  his  certificate,  before  any  dividends  can  be  paid  to 
the  holders  of  the  common  stock.^    They  do  not  acquire  any  rights 


1  St.  John  V.  Erie  K.  K.  Co.,  22  Wall. 
(TJ.  S. )  136.  In  Chaffee  v.  Rutland  R.  R. 
Co.,  55  Vt.  184,  it  appeared  that  there  were 
two  mortgages  on  the  R.  &  B.  R.  Co.,  and 
that  it  was  being  operated  by  the  trustees 
of  the  second-mortgage  bondholders,  and 
that  a  suit  was  pending  to  foreclose  the 
first  mortgage,  and  that  during  the  pen- 
dency of  this  suit  a  charter  having  been 
obtained  for  the  defendant  company  in 
the  interest  of  the  second-mortgage  bond- 
holders, the  defendant,  by  corporate  vote, 
under  the  authority  of  the  charter,  is- 
sued $4,300,000  of  "preferred  or  guar- 
anteed stock,  commonly  called  prefen'ed 
guaranteed  stock,"  also  |2, 500,000  of 
common  stock,  to  liquidate  the  first 
mortgage  bonds  and  other  claims  resting 
on  the  -property.  The  charter  provided 
that  the  said  guaranteed  stock  should  "  be 
entitled  to  receive  dividends  from  the 
earnings  and  income  of  the  corporation;" 
that  it  "shall  pay  and  shall  be  liable  to 
pay  such  dividends  ; "  that  "  until  de- 
clared, interest  shall  be  added  to  each 
dividend; "  and  that  no  dividend  should 
be  paid  on  the  common  stock  "until  a 
dividend  is  made  on  said  preferred  stock." 
The  defendant  having  issued  certificates 
of  "  scrip  dividends  "  in  "  settlement  of 
dividends"  on  the  said  preferred  stock, 
in  an  action  of  assumpsit  to  recover  the 
amount  of  some  of  said  certificates,  it  was 
held  that  a  preferred  stockholder  is  not  a 
creditor;  that  a  creditor's  lien  is  prior  to 
the  right  of  a  stockholder;  that  a  right  to  a 
dividend  is  not  a  debt;  that  dividends  on 
preferred  stock  are  payable  only  out  of 
net  earnings  which  are  applicable  to  the 
payment  of  dividends;  that  a  stockholder 
is  not  entitled  to  any  dividend  of  the 
profits  until  all  the  debts  are  paid;  that 
the  stock  and  property  of  a  coi'poration  is 


a  trust  fund  pledged  for  the  payment  of 
its  debts;  and  that  there  is  no  right  to 
declare  a  dividend  until  there  is  a  fund 
from  which  it  can  properly  be  made.  The 
court  said,  "The  construction  of  similar 
provisions  has  not  unfrequently  been  in- 
volved in  causes  in  this  country  and  in  Eng- 
land, and  the  struggle  has  been  to  gain 
for  the  preferred  guaranteed  stockholders 
the  double  advantage  of  a  shareholder  and 
creditor,  but  without  success.  The  legis- 
lation in  Vennont  and  elsewhere  has  been 
in  accord  with  the  idea  developed  in  the 
reported  oases,  that  the  stock  and  property 
of  a  corporation  is  a  trust  fund  pledged  for 
the  payment  of  its  debts;  and  the  creditors' 
right  to  payment  and  their  lien  is  prior  to 
the  right  of  every  stockholder.  In  Na- 
tional Bank  v.  Douglass,  1  McCrary  (IT.  S. 
C.  C. ),  86,  the  court  say,  quoting  the  lan- 
guage of  Cliffokd,  J.,  in  Railroad  Co.  v. 
Howard,  7  Wall.  (U.  S.)  892,  that  'stock- 
holders are  not  entitled  to  any  share  of 
the  capital  stock,  nor  any  dividend  of  the 
profits,  until  all  the  debts  of  the  corpora- 
tion are  paid.'  To  similar  purport  and 
equally  strong  is  the  language  of  Story,  J., 
in  Wood  V.  Dummer,  8  Mas.  (U.  S.)  308  ; 
and  again  in  Mumma  v,  Potomac  Co.,  8 
Pet.  (U.  S.)  286,  and  of  CirnTis,  J.,  in 
Curran  v.  State,  15  How.  (U.  S.)  804.  It 
is  now  well  established  that  dividends  on 
preferred  stock  are  payable  only  out  of  net 
earnings  which  are  applicable  to  the  pay- 
ment of  dividends;  and  that  such  divi- 
dends are  not  payable  absolutely  and 
unconditionally,  as  interest  is,  but  only  out 
of  profits  made  by  the  company.  The 
preference  is  limited  to  profits  whenever 
earned.  Cony  v.  Railroad  Co.,  29  Beav. 
263;  McGregor  v.  Insurance  Co.,  33  N.  J. 
Eq.  181;  St.  John  v.  Erie  R.  R.  Co.,  10 
Blatch.  (U.  S.  C.  C.)  271;  8.  c,  22  Wall. 
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in  the  property  of  the  company  superior  to  the  claims  of  subseq.uent 
creditors.    Thus,  in  a  case  before  the  United  States  Supreme  Court  ^ 


(U.  S.)  136;  Loekliart  v.  Van  Alstyne,  31 
Mich.  76;  Taft  v.  Eailroad  Co.,  8  R.  I.  310. 
But  the  company  having  issued  the  certifi- 
cates without  objection  by  any  stock- 
holder or  creditor,  which  certificates  were 
convertible  into  the  company's  bonds  on 
demand  or  at  the  option  of  the  holder; 
and  having  converted  all  or  nearly  all  of 
the  certificates  into  bonds,  except  the 
plaintifiTs;  having  ratified  them,  and  never 
having  denied  their  validity,  and  having 
so  acted  that  it  is  estopped  to  deny  their 
validity,  —  general  assumpsit  will  lie  to 
recover  the  amount  of  the  certificates,  the 
company  on  demand  having  refused  either 
to  convert  them  into  bonds  or  to  pay  them ; 
and  this  is  so,  although  at  the  time  the  scrip 
dividends  were  issued  the  net  earnings  were 
insufficient  to  pay  them,  the  current  ex- 
penses, and  the  floating  debt  of  the  com- 
pany, said  debt  having  been  veiy  largely 
reduced  when  the  action  was  brought,  and 
it  not  appearing  that  the  same  treatment 
of  the  plaintiff's  certificates  with  the  oth- 
ers would  have  embarrassed  the  company. 
Having  issued  the  certificates,  ratified 
them,  and  all  the  other  preferred  stock- 
holders having  received  the  fruits  thereof, 
the  company  itself  cannot  plead  its  own 
wrong  in  defence  by  showing  that  they 
were  illegally  issued,  or  that  it  had  no 
authority  to  exchange  bonds  for  certifi- 
cates, it  not  appearing  that  this  was 
necessary  to  protect  itself  from  embar- 
rassment, or  creditors  from  loss.  In  Stod- 
dard V.  Shetucket  Foundry  Co.,  34  Conn. 
542,  it  was  held,  in  an  action  against  the 
corporation  by  a  stockholder  to  recover  a 
dividend  declared  by  the  directors,  that  if 
all  the  other  stockholders  have  received  and 
retain  their  dividends,  the  corporation 
cannot  set  up  in  defence  that  the  divi- 
dend has  not  been  earned,  and  that  ibs 
payment  would  withdraw  a  part  of  the 
capital.  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  186.  '  If  the  power  to  make 
the  contract  exists,  an  excess  in  some  par- 
ticulars is  not  a  defence.'  In  Taylor  v. 
Chichester  &  M.  Railw.  Co.,  L.  E.  2  Exch. 


356,  378,  Blackbtirn,  J.,  says:  'I  think 
it  very  unfortunate  that  the  same  phrase 
of  ultra  vires  has  been  used  to  express 
both  an  excess  of  authority  as  against  the 
shareholders,  and  the  doing  of  an  act 
illegal  as  being  malum  prohibitum,  for 
the  two  things  are  substantially  difierent; 
and  I  think  the  use  of  the  same  phrase 
for  both  has  produced  confusion.'  It  is 
ordinarily  a  matter  of  internal  manage- 
ment, to  be  determined  by  the  company 
or  the  directors,  when  to  declare  divi- 
dends and  the  amount.  This  is  subject 
to  limitations,  and  equity  wiU  interfere 
either  to  enforce  or  restrain  a  dividend 
upon  sufficient  showing.  Green's  Brice's 
Ultra  Vires,  2d  Am.  ed.  202.  But  equity 
even  would  not  interfere  with  a  dividend, 
unless  it  appeared  that  somebody  in  par- 
ticular was  hurt  or  liable  to  be  injured. 
It  would  not  interfere  after  all  danger  had 
passed,  and  for  the  sake  of  vindicating 
general  principles.  Stevens  i>.  South- 
Devon  R.  Co.,  9  Hare,  313;  Browne  v. 
Monmouthshire  E.  Co.,  13  Beav.  The 
plaintiff  was  a  stockholder,  and  so  affected 
to  a  certain  extent  by  constructive  notice 
of  the  acts  of  the  company  and  its  officers, 
but  in  fact  had  no  part  in  what  was  done; 
and  hence  stands  in  no  such  equal  fault 
as  to  warrant  a  denial  of  remedy.  The 
certificates  ran  to  the  holder,  went  on  the 
market,  were  purchased  by  the  plaintiff; 
and  the  defendant  had  always  treated  him 
as  though  an  original  holder,  and  the 
certificates  as  running  to  bearer.  It  was 
held  that  the  plaintiff  could  sustain  the 
action  in  his  own  name;  and  that  it  was 
not  a  question  of  negotiabOity,  but  how 
the  defendant  had  treated  the  certificates, 
etc.  All  the  issues  of  certificates  were 
authorized  by  nearly,  if  not  entirely, 
unanimous  votes  of  the  corporation,  fol- 
lowed by  votes  of  the  directors.  They 
were  issued  from  time  to  time  from  1872 
to  1875  inclusive.  The  company  never 
denied,  but  always  recognized  their  validr 
ity  by  its  corporate  action,  the  repeated 
votes  of  its  stockholders  and  directors. 


1  Warren  v.  King,  U.  S.  S.  C,  (1883). 
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certificates  of  preferred  stock  of  the  Ohio  and  Mississippi  Eailway 
Company  were  issued  containing  the  following  language  :  "  The  pre- 
ferred stock  is  to  be  and  remain  a  first  claim  upon  the  property  of 
the  company,  after  its  indebtedness ;  and  the  holder  thereof  shall  be 
entitled  to  receive  from  the  net  earnings  of  the  company  seven  per 
cent  per  annum,  payable  semi-annually,  and  to  have  such  interest 
paid  in  full,  for  each  and  every  year,  before  any  payment  of  dividend 
upon  the  common  stock ;  and  whenever  the  net  earnings  of  the  cor- 
poration which  shall  be  applied  in  payment  of  interest  on  the  pre- 
ferred stock  and  of  dividends  on  the  common  stock,  shall  be  more 
than  sufficient  to  pay  both  said  interest  of  seven  per  cent  on  the 
preferred  stock  in  full,  and  seven  per  cent  dividend  upon  the  common 
stock,  for  the  year  in  which  said  net  earnings  are  so  applied,  then  the 
excess  of  such  net  earnings,  after  such  payments,  shall  be  divided 
upon  the  preferred  and  common  shares  equally,  share  by  share."  It 
was  held  that  the  preferred  stockholders  had  no  claim  on  the  property 
superior  to  that  of  creditors  under  debts  contracted  by  the  company 
subsequently  to  the  issue  of  the  preferred  stock,  and  that  their  only 
valid  claim  was  one  of  priority  over  the  holders  of  common  stock.^ 

Sec.  89.  How  Dividends  must  be  Paid  on.  —  The  holders  of  pre- 
ferred stock,  upon  which  a  certain  dividend  is  payable,  are  only 
entitled  to  dividends  out  of  the  earnings  of  the  company,  which  are 
legally  applicable  to  the  payment  of  dividends  whether  the  certificate 
so  provides  or  not ;  *  and  the  net  earnings  of  any  year  may  be  applied 

the  representations  of  its  officers  author-  in  settlement  of  dividends.     Hayward  v. 

ized  to  issue  them,  and  by  the  issuing  of  Pilgrim  Society,   21  Pick.    (Mass.)  276; 

new  bonds,  even  after  the  bringing  of  this  Blake  v.  Peck,  11  Vt.  483;  Cross  v.  Bich> 

suit,  to  take  up  the  certificates;  and  it  ardson,  80  id.  641;  Miller  v.  Emans,  19 

was  held  that  it  was  a  ratification,  and  N.  Y.  384;  Flank  Boad  Co.  v.  Payne,  17 

that  the  defendant  was    estopped   from  Barb.   (N.   Y.)   567;  Chafiee  v.  Kutland 

denying   their  validity.      The  last   two  R.  R.  Co.,  65  Vt.  184. 
issues  of  certificates  did  not  contain  the         ^  NickoUs  i;.  New  York,  Lake  Erie,  & 

convertibility  clause;  but  they  had  always  Western  R.  R.  Co.,  15  Fed.  Rep.  575.    In 

been  converted  into  bonds  the  same  as  the  this  case,  the  directors  had  reported  an 

earlier  numbers,  and  the  president  of  the  accumulation  of  profits  more  than  suffl- 

defendant,  the  officer  who  had  charge  of  cient  to  pay  the  dividends  on  the  preferred 

converting  them,  told  the  plaintiff,  before  stock,  but  had  determined  to  use  it  for  the 

he  purchased,  that  they  were  convertible  improvement  of  the  road.     It  was  held 

into  bonds,  and  showed  him  the  stock-  that  the  preferred  stockholders  could  com- 

holders'  vote  to  that  effect."    It  was  held  pel  its  application  to  the  payment  of  the 

that  they  should  be  treated  the  same  as  the  dividend. 

other  certificates  and  the  company  could         2  Taft  v.  Hartford,  P.  &  P.  R.  R.  Co., 

not  deny  the  consideration  in  the  certifi-  8  R.  I.   810;  Bates  v.  Androscoggin,  &c. 

cates,    having   always   treated   them    as  R.  R.   Co.,   49  Mo.   491  ;  Union  Pacific 

though  given  in  surrender  of  a  dividend  R.  R.  Co.  v.  United  States,  99  U.  S.  402. 
actually  earned  and  warranted,  and  issued 
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to  that  purpose ;  ^  unless,  as  is  sometimes  the  case,  the  agreement  con- 
fines the  right  to  such  dividends  to  the  earnings  of  the  current  year;^ 
and  if  there  is  a  deficiency  in  the  earnings  of  any  one  year  to  pay 
such  dividends,  they  are  payable  out  of  the  net  earnings  for  the  next 
year  or  years ;  and  the  holders  of  common  stock  are  not  entitled  to 
dividends  nntil  the  full  amount  of  accrued  dividends  on  the  preferred 
stock  are  paid ;  and  if  the  company  declares  a  dividend  upon  the 
common  stock  out  of  earnings  which  should  be  applied  to  the  pay- 
ment of  such  deficiency,  its  payment  will  be  enjoined.* 

If  the  net  earnings  have  been  in  part  appropriated  to  the  payment 
of  dividends  upon  the  common  stock,  the  holders  of  the  preferred 
stock  will  be  entitled  to  interest  upon  accrued  dividends  from  the 
time  of  such  appropriation.*  But  as  such  dividends  can  only  be 
paid  out  of  net  earnings,  they  are  not  debts  of  the  corporation,^  and 


1  Prouty  V.  Michigan  Southern,  &c. 
E.  R.  Co.,  1  Hun  (N.  Y.),  655. 

a  St.  John  o.  Erie  K.  B.  Co.,  22  Wall 
(U.  S.)  136. 

'  Union  Pacific,  &c.  E.  E.  Co.  v. 
United  States,  99  U.  S.  402  ;  Taft  v. 
Hartford,  -&c.  R.  R.  Co.,  8  R.  I.  310; 
Burt  V.  Eattle,  31  Ohio  St.  116.  Id. 
After  the  issue  of  common  stock  by  a 
railroad  company,  a,  supplement  to  its 
charter  was  passed,  which  authorized  the 
issue  of  preferred  stock  on  the  following 
conditions  :  "  That  when  so  issued,  .  .  . 
the  holders  thereof,  respectively,  shall  be 
entitled  to  receive  dividends  on  the  same, 
not  to  exceed  seven  per  cent  per  an- 
num, before  any  dividend  shall  be  set 
apart  or  paid  on  the  other  and  ordinary 
stock  of  said  company."  In  some  years 
dividends  of  seven  per  cent  or  less  were 
declared  on  the  preferred  stock  alone,  and 
in  other  years  such  dividends  were  de- 
clared on  both  the  preferred  and  common 
stock.  It  was  held  that  a  holder  of  the 
preferred  stock  was  not  entitled  to  annual 
dividends  thereon  at  a  fixed  rate,  but  only 
to  dividends  out  of  the  annual  profits;  but 
when  .such  profits  had  been  earned,  he 
was  entitled  to  a  dividend  of  seven  per 
cent  therefrom,  before  any  dividend  could 
be  paid  on  the  common  stock;  and  that 
the  fact  that  a  holder  of  stock  failed  to 
assert  his  rights  to  a  dividend  in  any  one 
year  did  not  prevent  a  subsequent  owner 
of  the  stock  from  claiming  reimbursement. 


Elkins  V.  Camden  &  Atlantic  E.  E.  Co.,  36 
N.  J.  Eq.  233;  9  Am.  &  Eng.  R.  R.  Cas. 
639.  In  Bates  v.  Androscoggin,  &c. 
R.  R.  Co.,  49  Me.  491,  preferred  stock 
was  issued  with  the  following  condition: 
"So  much  of  the  net  earnings  of  the  road 
as  may  be  necessary,  after  paying  interest 
to  the  bondholders,  shall  be  applied  to 
the  payment  of  twelve  per  cent,  in  semi- 
annual dividends  of  six  per  cent  each,  to 
the  holders  of  stock  hereby  created,  until 
the  net  earnings  shall  be  sufficient  to  pay 
an  interest  of  six  per  cent  on  the  stock, 
and  all  the  bonds  issued  on  the  first  and 
second  loans."  It  was  held  that  these 
payments  depended  on  no  contingency, 
except  that  the  net  earnings  of  the  road, 
after  paying  the  interest  on  the  bonded 
debt,  should  be  sufficient  to  pay  them; 
and  in  estimating  the  time  when  the  earn- 
ings have  reached  that  amount,  an  entire 
year  should  be  considered,  and  not  six 
months;  consequently,  that  a  person  who 
sold  his  stock  before  the  close  of  the  year, 
could  recover  no  part  of  the  dividend, 
although  the  transfer  was  not  recorded. 

*  Prouty  «.  Michigan  Southern  E.  R, 
Co.,  6  T.  &  C.  (N.  Y.)  230  ;  1  Hun 
(JS.  Y.),  655;  Sturges  v.  Eastern  Union 
E.  E.  Co.,  7  De  G.  M.  &  G.  158;  Board- 
man  V.  Lake  Shore,  &c.  E.  R.  Co.,  84 
N.  Y.  157  ;  Henry  v.  Great  Northern 
E.  E.  Co.,  4  K.  &  J.  1. 

«  Chaffee  v.  Eutland  E.  R.  Co.,  55  Vt. 
110.    But  if  a  bond  and  mortgage  is  given 
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consequently,  until  such  net  earnings  properly  applicable  to  the  pay- 
ment of  dividends  have  accrued,  it  follows  as  a  matter  of  course  that 
interest  is  not  chargeable  upon  such  dividends,  because  no  debt  has 
been  created  against  the  company.  But  when  the  net  earnings  are 
such  that  a  dividend  can  properly  be  applied  upon  such  stock,  and 
the  company  refuses  so  to  apply  it,  or  appropriates  it  for  dividends 
upon  the  common  stock,  the  holders  of  the  preferred  stock  may  not 
only  compel  its  application  towards  the  liquidation  of  the  dividends 
upon  their  stock,  but  are  also  entitled  to  interest.' 


to  secure  such  certificates,  the  holders 
thereof  are  to  be  treated  as  creditors. 
Thus  in  Burt  v.  Rattle,  31  Ohio  St.  116, 
where  a  manufaeturiug  corporation,  pro- 
fessing to  act  under  the  Ohio  act  of  1870, 
providing  for  issuance  of  preferi'ed  stock  to 
pay  debts,  issued  certificates  of  preferred 
stock,  so  called,  certifying  that  the  corpo- 
ration guaranteed  to  holders  the  payment 
of  four  per  cent  semi-annual  dividends, 
and  the  final  payment  of  the  entire  amount 
at  a  specified  time,  with  the  right  to  con- 
vert the  preferred  stock  into  common 
stock  ;  and  the  company,  at  the  same 
time,  executed  and  delivered  to  a  trustee 
its  bond  and  mortgage,  to  secure  the  hold- 
ers of  such  certificates ;  and  it  was  held 
that  the  holders  of  the  certificates  did  not 
thereby  become  stockholders  or  members 
of  the  corporation,  but  its  creditors;  and 
that,  as  such  creditors,  they  had  a  lien 
upon  the  mortgage  property  superior  to 
that  of  general  creditors  of  the  corporation, 
or  of  its  assignees.  When  a  cash  dividend 
is  voted  for  the  purpose  of  paying  for 
new  stock  to  be  issued  to  stockholders,  the 
whole  transaction  constitutes  in  fact  a 
stock  dividend;  and  if  the  issue  of  stock  is 
illegal  the  cash  dividends  will  fail  also. 
Band  v.  Hubbell,  115  Mass.  461. 

1  Boardman  v.  Lake  Shore,  &o.  E.  E. 
Go.,  84  N.  Y.  157.  A  railway  company 
issued  stock  ;  becoming  embarrassed,  a 
statute  was  enacted,  in  1855,  authorizing 
it  to  comi)lete  its  road,  etc. ,  to  issue  pre- 
ferred stock,  the  holders  to  receive  a  divi- 
dend of  eight  per  cent  from  the  time  of 
payment  therefor  before  the  other  stock  ; 
the  dividend  to  be  paid  only  out  of  the 
not  earnings  of  the  line.  Other  laws  au- 
thorized the  issue  of  a  "  consolidated 
preferred  stock,"  to  retire  the  stock  there- 


tofore issued;  the  holders  to  receive  eight 
per  cent  from  July,  1872,  before  any  other 
stock  should  receive  a  dividend.  "  Con- 
solidated "  stock  was  issued,  which  was 
used  in  retiring  all  other  stock  except 
forty-two  shares  of  the  "  preferred  "  stock. 
In  July,  1873,  a  dividend  was  declared 
on  the  "consolidated"  and  "preferred" 
stock  as  it  should  then  stand  on  the 
books,  payable  out  of  the  earnings  of  the 
road  for  the  two  preceding  years.  It  was 
held  that  the  owners  of  the  forty-two 
shares  of  "  preferred  "  stock  were  entitled 
to  a  dividend  of  eight  per  cent  per  annum 
from  the  time  of  payment  for  it  in  1865, 
the  whole  amount  of  dividend  declared 
being  sufficient  for  that  purpose.  West 
Chester  &  Philadelphia  E.  R.  Co.  v.  Jack- 
son, 77  Penn.  St.  321.  In  Prouty  v.  Michi- 
gan Southern  E.  R.  Co.,  1  Hun  (N.  Y.), 
655,  the  defendant,  in  1857,  issued  cer- 
tain preferred  stock,  entitled  to  dividends 
of  ten  per  cent  per  annum,  payable  semi- 
annually, out  of  the  net  earnings  of  the 
company.  No  dividends  were  paid  thereon 
until  1868,  and  then  no  payment  was  made 
of  the  dividends  in  arrears.  An  action' 
was  brought  to  recover  those  arrears,  which 
was  upheld,  —  Daniels,  J.,  in  the  course 
of  a  very  able  opinion,  among  other  things, 
saying  :  "  It  becomes  necessary  to  consider 
whether  the  holders  of  it  (the  preferred 
stock)  are  entitled  to  their  stipulated  divi- 
dends out  of  the  net  earnings  of  the  com- 
pany for  years  succeeding  those  in  which, 
by  the  terms  of  the  certificates,  they  were 
rendered  payable.  The  circumstances  ex- 
isting at  the  time  when  the  stock  wa« 
provided  for  and  issued,  and  which  may 
properly  be  considered  in  its  construction, 
warranted  the  expectation  that  the  divi- 
dends, rendered  payable  on  the  first  days 
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of  June  and  December  of  each  year,  by 
the  terms  of  the  certificates,  could  not  he 
paid  in  the  financial  condition  in  which 
the  company  then  was;  for  its  floating 
debt  was  larger  than  the  amount  which 
could  be  realized  from  the  sale  of  the  pre- 
ferred stock  created  for  its  payment,  on 
the  terms  upon  which  it  was  offered  to 
the  stockholders  of  the  company.  It  was 
reasonably  to  be  infen'ed,  therefore,  that 
there  would  not  at  once  be  any  fund  avail- 
able for  the  payment  of  the  stipulated 
preferred  dividends,  inasmuch  as  the  earn- 
ings of  the  company  would  probably  be 
all  required  for  the  payment  of  its  floating 
and  pressing  indebtedness.  So  that  it 
could  hardly  have  been  the  design  of  the 
corporation,  in  issuing  the  certificates  for 
the  guaranteed  stock,  to  limit  their  hold- 
ers' right  to  dividends  to  the  net  earnings 
of  the  year,  in  which  it  was  agreed  the 
stipulated  distribution  of  them  should  be 
made.  The  language  used  in  the  certifi- 
cates embodies  the  same  conclusion.  For, 
while  the  ten  per  cent  dividends  are  ex- 
pressly made  payable  out  of  the  net  earn- 
ings of  the  company,  it  is  also  agreed  by 
the  guaranty  following,  that  the  dividends 
shall  be  paid  in  that  manner.  The  under- 
taking is  explicit,  that  the  holders  of  the 
stock  shall  receive  their  annual  ten  per 
cent  out  of  the  company's  net  earnings. 
It  was  clearly  designed  that  they  should 
have  that  amount  for  each  year  upon  their 
investment.  And  as  they  could  receive 
it  only  from  the  net  earnings  of  the  com- 
pany, and  it  was  certainly  intended  they 
should  have  ten  per  cent  per  annum,  at 
least,  upon  the  investment,  if  those  earn- 
ings proved  insufficient  for  the  payment 
at  the  times  mentioned  in  the  certificates, 
it  must  have  been  designed  that  they 
should  be  afterward  paid,  whenever  the 
net  earnings  of  the  company  would  per- 
mit that  to  be  done.  There  could  have 
been  no  other  or  different  object  for  the 
positive  stipulation,  that  the  holders  of 
the  stock  should  receive  ten  per  cent  per 


annum  for  their  money.  Although  an  in- 
vestment in  stock,  it  was  substantially  a 
loan  to  the  company,  to  relieve  it  from 
pressing  necessities.  And  it  could  hardly 
have  been  induced,  under  the  circum- 
stances, on  terms  as  favorable  to  the  bor- 
rower, without  the  guaranty  that  all  the 
net  earnings  were  rendered  liable  for  the 
payment  of  the  annual  dividends  men- 
tioned in  the  certificates.  And  by  that, 
the  company  positively  agreed  that  they 
should  be  so  paid.  Its  apparent  object 
was  to  render  the  ultimate  payment  uu- 
contingeut,  whenever  the  net  earnings 
proved  sufficient  to  enable  the  company 
to  make  it.  That,  though  not  in  the  ex- 
press terms  of  the  certificate,  is  its  import 
and  spirit.  And  it  must  have  been  so 
understood  by  the  persons  purchasing  the 
stock.  They  had  the  right  to  assume  that 
to  be  the  character  of  the  obligation  cre- 
ated by  it,  and  the  company  should  be 
held  to  its  performance  in  that  way.  In 
substance,  it  constituted  a  pledge  of  the 
future  net  earnings  of  the  company  for 
the  payment  of  the  yearly  ten  per  cent 
dividends.  That  was  its  main  expecta- 
tion and  purpose.  It  is  true  that,  by  its. 
terms,  it  contemplated  the  creation  of  a 
sufficient  fund  to  enable  the  company  to 
pay  during  each  year.  But,  if  that  ex- 
pectation failed,  nothing  was  inserted  in 
the  certificate  discharging  the  company 
from  all  future  obligation  of  payment 
when  the  fund  should  be  sufficient  to 
make  it.  The  stipulations  for  the  pay- 
ment, and  the  guaranty  that  the  divi- 
dends should  be  paid  out  of  the  net 
earnings,  as  stipulated,  are  consistent 
with  the  existence  of  no  other  design 
than  that  the  holders  of  the  preferred 
shares  should  receive  their  ten  per  cent 
per  annum  in  case  the  net  earnings  proved 
equal  to  that  end.  The  holders  were  given 
an  interest  in  the  clear  profits  of  the  com- 
pany, equal  to  the  ten  per  cent  which  it 
was  agreed  they  should  receive  from  that 
source.      The    dividends   mentioned    are 


*  St.  John  V.   Erie  E.  R.  Co.,   ante;    anU ;  Bailey  ©,   Hannibal  &  St.  Joseph 
Prouty  V.  Michigan  Southern  R.  R.  Co.,    E.  R.  Co.,,  13  Wall.  (U.  S.)  136. 
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to  some  of  the  cases,  in  a  court  of  law.^  These  shares  take  numerous 
forms,  according  to  the  needs  or  the  views  of  the  corporation,  and 
the  agreeiTig  words  therein  of  course  determine  the  relative  rights  of 
the  parties ;  but  as  a  rule,  they  will  be  found  to  be  nothing  more 
than  mere  shares  of  stock,  giving  the  holder  a  priority  of  dividends, 
but  not  of  assets  or  capital,  as  to  which  they  stand  in  no  better  posi- 
tion than  other  stockholders.^  As  the  holders  of  these  shares  are 
not  creditors,  even  as  to  dividends  in  arrears,  except  as  has  been 
before  stated,  it  follows  that  they  can,  as  to  the  general  assets  of  the 
company,  rank  only  as  ordinary  stockholders.  After  what  has  been 
said  as  to  the  qualities  and  character  of  this  stock,  it  is  almost  need- 
less to  say  that  the  dividends  can  only  be  paid  out  of  the  net  earnings 
or  profits ;  and  any  agreement  to  the  contrary  would  be  ultra  vwes^ 
and  void  as  being  opposed  to  public  policy.*  The  question  as  to 
whether  the  company  can  pay  a  dividend  upon  preferred  stock  out  of 


payable,  generally,  out  of  the  net  earn- 
ings of  the  company.  And  it  would  be 
doing  more  than  what  it  was  agreed  should 
be  done,  if  the  court  shoiild  limit  the  right 
to  payment  to  the  earnings  of  any  one 
particular  year.  The  substantial  obliga- 
tion of  the  corporation  was  to  pay  ten  per 
cent  per  annum  on  the  stock  out  of  the 
net  earnings  of  the  company.  And  the 
days  on  which  the  dividends  were  to  be 
made,  were  alone  contingent  upon  its  abil- 
ity to  make  them.  The  failure,  for  want 
of  net  earnings,  to  make  the  dividends  on 
those  days  did  not  exonerate  the  corpora- 
tion from  the  general  and  paramount  obli- 
gation to  make  them  when  the  earnings 
necessary  for  that  purpose  should  after- 
wards be  realized. 

"  A  somewhat  similar  point  was  pre- 
sented for  the  construction  of  an  act  of 
Parliament  providing  for  preferred  stock, 
in  the  case  of  Henry  v.  The  Great  Northern 
Railw.  Co.,  1  De  G.  &  J.  606;  3  Jur.  N.  s. 
1138;  58  Eng.  Ch.  605.  There  was  no 
obligation  to  make  payment  of  the  stipu- 
lated dividends  at  any  particular  time,  in 
that  case,  beyond  what  might  be  inferred 
from  the  undertaking  that  they  should 
constitute  a  particularly  specified  sum  per 
year.  It  could  reasonably  bo  inferred  from 
that  circumstance  that  the  obligation  at 
least  existed,  to  make  the  dividends  annu- 
ally. For  that  was  the  apparent  purpose 
of  the  defendant,  according  to  the  form 


and  import  of  the  stock  issued.  But  the 
court  held  that  the  earnings  out  of  which 
they  were  expected  to  be  made,  were  not 
realized  during  the  year  in  which,  by  the 
terms  of  the  stock  issued,  they  ought  to 
have  been  paid.  On  the  contrary,  the 
stock  was  held  to  be  a  charge  '  on  all 
accruing  profits,  at  the  stipulated  rate, 
before  anything  is  divided  among  the  or- 
dinary shareholders.'  This  is  substan- 
tially interest,  chargeable  exclusively  on 
profits.  A  similar  conclusion  was  main- 
tained in  Taft  v.  The  Hartford,  Provi- 
dence, &  Fishkill  E.  E..  Co.,  8  E.  I.  310, 
where  the  action  failed  because  no  net 
earnings  had  been  received.  See  also 
Crawford  v.  North  Eastern  Eailway  Co., 
8  Jur.  N.  s.  1093  ;  Stevens  v.  South 
Devon  Eailway  Co.,  9  Hare,  313."  Liud- 
ley  on  Partnership  (2d  ed.)  781. 

1  West  Chester,  &c.  E.  E.  Co.  v.  Jack- 
son, 77  Penn.  St.  321  ;  Bates  v.  Andro- 
scoggin, &c.  E.  E.  Co.,  49  Me.  491. 

2  In  re  London  India  Eubber  Co., 
L.  E.  5  Eq.  519. 

'  Pittsburgh,  &c.  E.  E.  Co.  v.  Alle- 
ghany Co.,  68  Penn.  St.  126.  And  this 
is  the  case  as  to  all  dividends,  unless 
there  is  express  authority  to  do  otherwise. 
Miller  v.  Pittsburgh,  &c.  E.  E.  Co.,  40 
Penn.  St.  237  ;  Painesville,  &c.  E.  E.  Co. 
v.  King,  17  Ohio  St.  534. 

*  Lockhart  v.  Van  Alstyne,  81  Mich. 
76. 
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the  net  earnings  of  any  one  year,  is  for  the  court,  and  the  decision  of 
the  directors  is  not,  as  is  the  case  as  to  the  common  stock,  conclusive.^ 

The  holders  of  preferred  stock  are  iirst  entitled  to  the  dividend 
named  in  their  certificate,  out  of  the  earnings  of  each  year,  and  then 
the  common  stock  is  entitled  to  a  dividend  from  the  surplus  if 
any,  not  exceeding  the  amount  per  cent  paid  upon  the  preferred 
stock;  and  if  there  still  remains  a  surplus,  it  is  to  he  applied  equally 
as  a  dividend  upon  the  common  and  preferred  stock.^ 

Sec.  91.  Shares  liable  to  Attachment  and  Levy.  —  Shares  in  cor- 
porations are  generally  liable  to  attachment,  and  sale  upon  execution, 
the  statutes  of  the  several  States  making  provisions  for  subjecting 
them  to  liability  for  debts,  which  method  must  be  adopted,^  and 
the  purchaser  of  such  shares  upon  execution  sale  succeeds  to  all 
the  rights  of  the  shareholder  therein,  and  becomes  subject  to  all 
his  liabilities.*    In  ISew  York  ^  it  has  been  held  that  a  corporation 


1  BaUey  v.  R.  E.  Co.,  17  Wall.  (IT.  S.) 
96  ;  Bates  v.  Androscoggin,  &c.  E.  E.  Co., 
49  Me.  491  ;  Taft  v.  Hartford,  &o.  E.  R. 
Co.,  8  R.  I.  310.  In  Eichardson  v.  Ver- 
mont, &c.  E.  E.  Co.,  44  Vt.  613,  it  was 
held  that  a  railroad  corporation  has  au- 
thority to  stipulate  that  each  stockholder 
shall  he  entitled  to  interest  on  sums  paid 
on  stock  subscriptions  while  its  road  is  in 
process  of  construction,  tiU  it  is  completed 
and  goes  into  operation,  payable  whenever 
the  surplus  earnings  shall  enable  it  prop- 
erly to  pay  such  interest.  Such  an  arrange- 
ment for  the  payment  of  "interest  divi- 
dends "  is  equitable  and  just ;  and  such 
payment,  made  only  out  of  the  surplus 
earnings  not  needed  for  the  payment  of  the 
debts  of  the  corporation  or  for  the  prosecu- 
tion of  its  business,  does  not  interfere  with 
the  rights  of  creditors,  nor  contravene  any 
principle  of  public  policy.  And  where 
the  vote  to  pay  such  interest  was  passed 
at  an  annual  meeting  of  the  stockholders, 
the  subject  not  being  specially  named  in 
the  notice  calling  the  meeting,  it  was  held 
without  deciding  whether  the  corporation 
had  the  right  to  pass  such  vote,  that  the 
defect,  if  any,  could  be  cured  by  subse- 
quent ratification  ;  and  that  the  subse- 
quent action  of  the  corporation  in  paying 
the  interest  to  stockholders  in  pursuance 
of  such  vote,  and  the  corporation  and  dir- 
ectors subsequently  voting  to  issue  certi- 
ficates for  the  payment  of  such  interest, 


and  the  action  of  the  treasurer  in  issuing 
such  certificates,  constituted  a  ratification 
of  the  vote.  See  also  Wright  v.  Vermont 
&  Mass.  E.  R.  Co.,  12  Cush.  (Mass.)  68  ; 
Rutland  R.  R.  Co.  v.  Thrall,  35  Vt.  536  ; 
Barnard's.  Vermont  &  Mass.  R.  R.  Co.,  7 
Allen  (Mass. ),  672. 

^  Bailey  v.  Hannibal  &  St.  Joseph  R.  E. 
Co.,  1  Dill.  (U.  S.  C.  C.)  174  ;  affirmed, 
17  Wall.  (U.  S.)  96;  Calkins  v.  Camden, 
&c.  R.  E.  Co.,  36  K.  J.  Eq.  233. 

a  Chesapeake,  &o.  R.  R.  Co.  v.  Paine, 
12  Gratt.  (Va.)  502  ;  Baltimore,  &o.  R.  E. 
Co.  V.  Gallahue,  12  id.  655.  But  stock  is 
hot  liable  to  attachment  unless  made  so 
by  statute.  Foster  v.  Potter,  37  Mo. 
525 ;  Howe  v.  Starkweather,  17  Mass. 
240.  In  Pennsylvania,  stock  standing  in 
the  name  of  a  debtor  on  the  books  of  the 
company  may  be  seized  and  sold,  either  on 
fieri/ados,  or  by  attachment  and  execution 
process.  But  if  it  is  subject  to  a  lien  in 
favor  of  the  corporation,  the  proceeding  by 
attachment  is  to  be  resorted  to.  Weaver 
V.  Huntingdon,  &c.  E.  E.  Co.,  50  Penn. 
St.  314.  The  statute  provides  the  mode 
for  such  attachments,  and  must  be  strictly 
pursued.     Howe  ■».  Starkweather,  artte. 

*  Mechanics'  Bank  v.  Merchants'  Bank, 
45  Mo.  513  ;  Geyser  B.  Western  Ins.  Co., 
SPittsb.  (Penn.)  41. 

5  Corneau  v.  Guild  Farm  Oil  Co.,  3 
Daly  (N.  Y.  C.  P.),  218. 
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cannot  sustain  its  refusal  to  transfer  stock,  after  its  assignment  to 
a  third  person  and  its  delivery,  because  before  the  demand  for  a 
transfer  was  made  it  was  attached  at  the  suit  of  a  creditor  of  the 
assignor.  But  in  Tennessee  ^  it  is  held  that  such  a  state  of  facts 
operates  as  a  valid  excuse  ;  and  if  the  shares  have  been  sold  at  sher- 
iff's sale,  and  the  shares  have  been  transferred  to  the  purchaser  by 
the  corporation,  it  is  a  complete  answer  to  a  suit  by  an  assignor  to 
compel  a  transfer  to  him,  or  for  damages  for  refusing  to  transfer.^ 

Sec.  92.  increase  of  Stock.  —  A  corporation  has  no  power  to 
increase  or  diminish  its  capital  stock  without  an  express  statutory 
provision;  but  where  this  authority  is  given  it  may  be  exercised 
without  any  formal  vote  of  the  stockholders.  If  they  acquiesce  in 
such  action  it  is  sufficient^  But,  unless  the  statute  lodges  the  power 
to  increase  the  stock  in  the  directors,  authority  from  the  stockholders 
must  be  shown  either  by  a  direct  vote  or  acquiescence.* 

Sec.  93.  Fraudulent,  and  Over-issues  of,  Stock.  —  Purchasers  of 
stock  are  not  bound  to  look  beyond  the  certificate  or  to  examine 
the  books  of  the  corporation  to  ascertain  whether  the  transfer  is 
valid  or  not ;  and  even  though  the  certificates  are  spurious  and  fraud- 
ulent, if  they  were  issued  by  a  duly  authorized  agent  or  officer  of 
the  company,  and  their  issue  was  not  ultra  vires  on  the  part  of  the 
corporation  they  are  valid  in  the  bands  of  innocent  purchasers, 
and  the  company  is  liable  to  them  therefor.^    The  same  rules  apply 

1  State  Ins.  Co.  v.  Sax,  2  Tenn.  Oh.  disposed  of  by  the  agent  to  purchasers 

607.  without  notice  and  for  value.    The  pur- 

'^  Williams    v.    Mechanics'    Bank,    6  chasers  were  without  suspicion,  but  they 

Blatch.  (IT.  S.  C.  C. )  69.  all  knew  that  the  agent  wa,s  in  the  employ 

*  Paysonr.  Stowers,  2Dill.  (TJ.  S.  C.C.)  of  the  railroad  company,  and  they  all, 
427.  knew  the  nature  and  scope  of  his  employ- 

*  Eidman  v.  Bowman ,  58  111.  444.  ment.     Such  like  certificates  were  at  the 

*  New  York  &  N.  H.  R.  R.  Co.  v.  time,  being  regularly  bought  and  sold  in 
Schuyler,  34  N.  Y.  30  ;  Titus  v.  Great  the  money  and  stock  market  of  Baltimore, 
Western  Turnpike  Co.,  5  Lans.  (N.  Y.)  and  were  treated  by  those  dealing  in  them, 
269  ;  Tome  v.  Parkersburgh  Branch  R.  R.  as  passing  title  by  delivery.  It  was  held 
Co.,  89  Md.  81.  This  principle  was  acted  that  the  company  having  confided  to  him 
upon  In  Western  Maryland  R.  R.  Co.  the  special  trust  of  executing  that  busl- 
V.  Franklin  Bank,  60  Md.  In  that  case  ness,  the  agent  was  held  out  to  the  public 
a  railroad  company  employed  an  agent  as  competent,  faithful  and  worthy  of  con- 
in  Baltimore  to  take  charge  of  the  busi-  fldenoe  ;  and  though  he  deceived  both  his 
ness  of  funding  over-due  coupons,  and  cer-  principal  and  the  public,  by  forging  and 
tificates  were  placed  in  his  hands  signed  issuing  the  false  certificates,  it  was  but 
by  the  president  and  treasurer  of  the  com-  reasonable  that  the  principal  who  placed 
pany  to  be  filled  out  by  him,  when  the  him  in  the  position  to  perpetrate  the 
coupons  were  taken  up,  with  the  number  wrong  should  bear  the  loss.  That  the 
and  description  of  the  coupons.  These  facts  that  the  certificates  happened  to  be  In 
receipts  were  fraudulently  filled  up  and  the  hands  of  a  party  who  was  an  agent  of  the 
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as  to  over-issues  of  stock.  If  the  capital  stock  is  limited  by  the 
charter,  and  no  power  to  increase  it  is  given,  all  stock  issued  beyond 
the  amount  provided  for  in  the  charter  would  be  void ;  but  while 
bond  fide  purchasers  of  such  stock  would  not  be  stockholders,  never- 
theless they  would  have  a  remedy  against  the  corporation  for  the 
damages  which  they  sustain  by  reason  of  the  fraudulent  or  negligent 
acts  of  its  agents  ;^  and  the  measure  of  his  damages  is  the  market 


company,  or  that  they  happened  to  repre- 
sent on  their  face  that  the  coupons  had 
been  deposited  by  such  person,  were  not 
sufficient  of  themselves  to  discredit  the 
certificates,  or  to  require  Of  innocent  third 
parties  to  act  upon  the  presumption  that 
they  were  false  and  fraudulent.  Corpora- 
tions carrying  on  trade  or  business  of  any 
kind  are  ec^ually,  and  to  the  same  extent, 
liable  for  the  frauds  and  wrongs  of  their 
agents,  perpetrated  in  the  course  of  their 
employment,  as  individual  principals  would 
be  under  like  circumstances. 

1  New  York  &  N.  H.  E.  R.  Co.  v.  Schuy- 
ler,  17  N.  Y.  592  ;  34  id.  30  ;  Mechanics' 
Bank  v.  N.  Y.  &  N.  H.  E.  E.  Co.,  13 
N.  Y.  599 ;  Hall  v.  Eose  Hill,  &c.  Road 
Co.,  70  111.  673  ;  People'.s  Bank  v.  Kurtz, 
99  Penn.  St.  344 ;  Henning  v.  N.  Y.  & 
N.  H.  E.  E.  Co.,  9  Bos.  (N.  Y.)  283.  In 
Bridgeport  Bank  v.  N.  Y.  &  N.  H.  E.  R. 
Co.,  30  Conn.  231,  the  plaintiffs  in  May, 
1849,  received  from  E.  &  G.  L.  Schuyler, 
as  collateral  security  for  money  loaned, 
certificates  for  ninety  shares  of  the  stock 
of  the  defendant  company,  of  which  R. 
Schuyler  was  transfer  agent.  The  certi- 
ficate had  shortly  before  been  issued  by 
Schuyler,  as  transfer  agent,  to  the  firm. 
At  this  time  the  capital  stock  of  the  com- 
pany was  fixed  by  its  charter  at  $2, 500, 000, 
which  had  all  been  taken  and  paid  in.  In 
July,  1854,  it  was  discovered  that  Schuy- 
ler had  fraudulently  issued  to  the  firm 
certificates  of  stock  to  a  veiy  large  amount 
beyond  the  capital  limited  by  the  charter, 
of  which  480  shares  had  been  issued  prior 
to  the  issuing  of  the  certificates  held  by 
the  plaintiffs,  but  there  was  no  evidence 
that  any  of  this  spurious  stock  had  at  that 
time  passed  out  of  the  hands  of  the  firm. 
The  firm  owned  at  the  time  of  the  deliv- 
ery of  the  certificates  to  the  plaintiffs  160 
shares  of  genuine  stock.  The  certificates 
were  accompanied,  on  the  same  paper,  by  a 


printed  form  of  assignment  and  power  of 
attorney,  which  were  executed  by  Schuy- 
ler in  the  name  of  the  firm  under  seal,  but 
were  left  in  bknk  as  to  the  names  of  the 
transferee  and  attorney.  These  instru- 
ments were  in  the  form  prescribed  by  the 
directors  and  which  had  from  the  first 
been  in  use.  A  by-law  of  the  company 
provided  that  all  transfers  of  stock  should 
be  made  on  the  books  of  the  company  at 
the  office  of  the  transfer  agent,  and  that 
no  transfers  should  be  allowed  except 
upon  a  surrender  of  the  certificate  held 
by  the  party  making  the  transfer,  and 
this  appeared  upon  the  face  of  the  certifi- 
cate. Of  the  480  shares  over-issued  at  the 
time  the  plaintiffs  took  their  certificates, 
the  certificates  of  over  350  were  within  the 
next  two  years  surrendered  by  the  firm, 
and  the  stock  which  they  purported  to  re- 
present transferred  on  the  books  of  the 
company  to  other  parties.  The  plaintiffs 
held  their  certificates  without  calling  for 
a  transfer  of  the  stock,  and  without  giv- 
ing notice  to  the  company,  until  after  the 
discovery  of  the  fraud  of  Schuyler  in  July, 
1854,  when  they  made  demand  on  the 
company  to  be  allowed  to  transfer  the 
stock  to  themselves  under  the  power  of 
attorney.  The  company  refusing,  they 
brought  an  action  on  the  case  for  damages. 
It  was  held,  1.  That  the  90  shares  would 
be  presumed  to  be  a  part  of  the  160  genu- 
ine shares  owned  at  the  time  by  the  firm, 
in  the  absence  of  proof  on  the  part  of  the 
defendants  to  the  contrary.  2.  That,  re- 
garding the  stock  as  genuine,  the  plain- 
tiffs had  not  lost  their  right  to  it,  and 
their  right  to  a  transfer  of  it  on  the  books 
of  the  company,  by  the  transfers  to  a 
greater  amount  than  the  160  genuine 
shares  made  by  the  Schnylers  to  other 
parties  on  the  books  of  the  company,  —  the 
defendants  having  by  their  own  by-laws, 
and  by  the  conditions  of  their  certificates, 
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value  of  his  stock  at  the  time  the  transfer  was  demanded.^    It  ia 

a  matter  of  no  importance,  so  far  as  the  liability  of  the  company  is 

concerned,  whether  the  over-issued  stock  was  to  the  transfer  agent 

himself  or  to  other  parties.^    The  corporation  may  bring  a  bill  in 

equity,  as  the  proper  guardian  of  the  interests  of  the  holders  of  the 

genuine  stock  against  the  holders  of  the  disputed  stock,  to  ascertain 

its  validity,  and  to  secure  the  cancellation  of  the  spurious  stock.^ 

Where  there  is  no  authority  for  an  increase  of  the  capital  stock  of  a 

corporation,  or  where  the  increase  is  limited  to  a  certain  amount,  and 

the  whole  amount  of  it  has  teen  issued,  all  stock  issued  in  excess  of  that 

no  right  to  allow  the  stock  to  he  trans- 
ferred except  upon  a  surrender  of  the  cer- 
tificates. 8.  That  the  allowing  of  the 
transfer  of  the  stock  to  other  parties  on 
the  hooks  of  the  company  was  a  fraud  of 
the  transfer  agent  of  which  the  defendants 
could  not  take  advantage,  since  the  agent 
was  acting  within  the  scope  of  his  official 
power,  and  with  full  knowledge  that  the 
stock  was  owned  by  the  plaintiffs,  and  that 
their  certificate  was  outstanding,  which 
knowledge  possessed  by  the  transfer  agent 
while  he  was  acting  officially  was  the 
knowledge  of  the  company.  4.  That  the 
blank  assignment  and  power  of  attorney, 
though  under  seal,  could  be  filled  up  at 
the  convenience  of  the  plaintiffs,  and 
when  so  filled  up  operated  as  of  their 
date.  5.  That  it  was  sufScient  for  this 
purpose  that  such  was  the  law  of  New 
York,  even  though  the  assignment  and 
power  of  attorney  were  executed  in  Con- 
necticut, since  the  transfer  of  the  stock 
was  to  be  made  in  Kew  York.  Such  a 
certificate,  accompanied  by  an  assignment 
and  power  of  attorney  executed  in  blank, 
may  perhaps  be  regarded  as  having  a  spe- 
cies of  negotiability,  though  of  a  peculiar 
character  ;  and  it  is  no  objection  to  such 
negotiability  that  the  assignment  and 
power  of  attorney  are  under  seal.  The 
plaintiffs  made  a  demand  on  the  company 
to  be  allowed  to  transfer  the  stocks  to 
themselves,  on  the  day  following  the  dis- 
covery of  the  fraud  of  Schuyler.  At  this 
time  the  affiiirs  of  the  company  owing  to 
this  fraud  were  in  great  confusion,  and  it 
was  impossible  without  a  long  investiga- 
tion to  distinguish  the  spurious  stock  from 
the  genuine.  The  transfer  books  were 
closed,  and  no  transfer  agent  had  been 


appointed  in  the  place  of  Schuyler  who 
had  absconded.  One  of  the  directors,  to 
whom  the  plaintiffs  applied  at  the  office 
of  the  company,  in  reply  to  the  demand, 
informed  them  that  the  transfer  books 
had  been  closed,  and  that  no  transfers 
could  be  allowed.  There  was  no  refusal  to 
allow  the  transfer  at  some  future  time.  It 
was  held,  that  in  the  circumstances  the 
company  were  justified  in  refusing  to  al- 
low the  transfer,  and  that  the  demand 
was  not  a  sufficient  one  to  put  the  com- 
pany in  default.  6.  The  plaintiffs  made 
another  demand  five  years  afterwards 
through  one  B.,  an  attomey-at-law  of  the 
city  of  New  York,  who  had  made  an 
agreement  with  the  plaintiflTs  to  bring  and 
conduct  the  present  suit  for  them  at  his 
own  expense  and  risk,  for  a  certain  share 
of  the  amount  actually  recovered,  and  the 
demand  was  made  under  the  agreement 
for  the  purpose  of  bringing  the  suit.  Dur- 
ing the  trial,  the  fact  of  this  agreement 
having  been  brought  by  the  defendants  to 
the  notice  of  the  court,  the  parties  re- 
scinded it.  It  was  held,  that  the  unlaw- 
fulness of  the  agreement  did  not  make  the 
demand  an  insufficient  one,  the  question 
being  purely  one  of  authority  on  the  part 
of  B.  to  act  for  the  plaintiffs. 

*  People's  Bank  v.  Eurtz,  aide  ;  Willis 
».  Philadelphia,  &c.  R.  R.  Co.,  6  W.  N.  C. 
(Penn.)  461. 

'  Titus  V.  Great  Western  Turnpike 
Road  Co.,  61  N.  Y.  287  ;  affirmed,  5  Lans. 
(N.  Y.)  250. 

»  New  York  &  N.  H.  R.  R.  Co.  i>. 
Schuyler,  17  N.  Y.  592 ;  Venice  v, 
Woodraff,  62  N.  Y.  462  ;  Lehigh  Valley 
R.  R.  Co.  V.  McFarknd,  81  N.  J.  Eq. 
780. 
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amouni  is  unauthorized  and  void,  whether  the  issue  is  made  by  the 
direction  of  the  corporation  or  by  the  officers  without  such  author- 
ity ;^  and  a  holder  of  such  unauthorized  stock  is  not  entitled  to  any 
of  the  rights,  or  subject  to  any  of  the  liabiKties,  of  a  stockholder  j^ 
and  in  the  case  last  cited,  it  was  held  that  the  holders  of  such  stock 
are  not  estopped  from  setting  up  its  invalidity  as  a  defence  to  an 
action  to  recover  calls  thereon,  even  though  they  attended  the  meet- 
ing at  which  it  was  voted  to  issue  it,  or  by  the  fact  that  they 
accepted  and  hold  the  certificates  issued  therefor,  or  because  the 
officers  and  agents  of  the  company  had  represented  in  circulars  that 
the  authorized  capital  was  equal  to  the  entire  issue  of  stock.  In 
such  a  case,  when  the  maximum  limit  of  its  capital  stock  had  been 
reached,  the  power  of  the  corporation  in  that  respect  was  exhausted  ;^ 


1  Meclianics'  Bank  v.  N.  Y.  &  N.  H. 
E.  E.  Co.,  13  N.  Y.  699  ;  Eailway  Co.  v. 
AUerton,  18  Wall.  (U.  S.)  233  ;  Staee's 
Case,  L.  E.  4  Oh.  688,  n.  ;  N.  Y.  &  N.  H. 
E.  E.  Co.  u.  Schuyler,  34  N.  Y.  30  ;  Sco- 
vill  V.  Thayer,  105  U.  S.  143  ;  N.  Y.  & 
If.  H.  E.  R,  Co.  1).  Ketohara,  3  Keyes 
(N.  Y.),  363. 

*  Scovill  V.  Thayer,  ante. 

'  Mechanics'  Bank  v.  N.  Y.  &  N.  H. 
E.  R.  Co.,  amte;  N.  Y.  &  N.  H.  E.  R. 
Co.  V.  Schuyler,  17  N.  Y.  592.  In  Sco- 
vill V.  Thayer,  ante,  Woods,  J.,  in  a  very 
able  opinion,  reviewed  the  cases  and  the 
principles  involved,  and  said:  "In  this 
case  the  attempt  to  increase  the  stock  of 
the  company  beyond  the  limit  fixed  by  its 
charter  was  ultra  vires.  The  stock  itself 
was  therefore  void.  It  conferred  on  the 
holders  no  rights,  and  subjected  them  to 
no  liabilities.  If  the  stock  of  the  first 
and  second  issues  had  been  held  by  one 
set  of  holders,  and  the  stock  of  the  third 
and  fourth  by  another,  in  a  contest  be- 
tween them  the  latter  would  have  been 
excluded  from  all  participation  in  the 
management  of  the  company  or  in  its  pro- 
fits. To  decide  that  the  holders  of  stock 
issued  ultra  vires  have  the  same  rights  as 
the  holders  of  authorized  stock,  is  to  ig- 
nore and  override  the  limitations  and  pro- 
hibitions of  the  charter.  We  think  it 
follows  that  if  the  holder  of  such  spurious 
stock  has  none  of  the  rights,  he  cannot  be 
subjected  to  the  liabilities  of  a  holder  of 
genuine  stock.     His  contract  to  pay  for 


spurious  shares  is  without  consideration, 
and  cannot  be  enforced.  It  is  insisted, 
however,  that  the  defendant  in  error,  hav- 
ing attended  by  proxy  the  meetings  at 
which  the  increase  of  the  stock  of  the 
company  beyond  the  limit  imposed  by 
law  was  voted  for,  and  having  received 
certificates  for  the  stock  thus  voted  for, 
and  after  such  increase  the  company 
by  its  agents  having  held  itself  out  as 
possessing  a  capital  of  $400,000,  and  in- 
vited and  obtained  credit  on  the  faith  of 
such  representations,  he  is  now  estopped 
from  denying  the  validity  of  the  stock 
and  his  obligation  to  pay  for  it  in  full. 
We  think  the  defendant  in  error  is  not 
estopped  to  set  up  the  nullity  of  the 
unauthorized  stock.  It  is  true  that  it 
has  been  held  by  this  court  that  a  stock- 
holder cannot  set  up  informalities  in  the 
issue  of  stock  which  the  corporation  had 
the  power  to  create.  Upton  v.  Tribilcock, 
91  U.  S.  45  ;  Chubb  v.  Upton,  95  id.  655 ; 
Pullman  v.  Upton,  96  id.  328.  But  those 
were  cases  where  the  increase  of  the  stock 
was  authorized  by  law.  The  increase  it- 
self was  legal  and  within  the  power  of 
the  corporation,  but  there  were  simply  in- 
formalities in  the  steps  taken  to  effect  the 
increase.  These,  it  was  held,  were  cured  by 
the  acts  and  acquiescence  of  the  defendant. 
But  here,  the  corporation  being  absolutely 
without  power  to  increase  its  stock  above 
a  certain  limit,  no  acquiescence  of  the 
shareholder  can  give  it  validity  or  bind 
him  or  the  corporation.      'A  distinction 
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and  (he  corporation  itself  cannot  be  estopped  from  setting  up  its  want 
of  corporate  power  in  defence  to  an  action  upon  a  contract  or  other 


must  be  made  between  sharea  which  the 
company  had  no  power  to  issue  and  shares 
which  the  company  had  power  to  issue, 
although  not  in  the  manner  in  which  or 
upon  the  terms  upon  which  they  have 
been  issued.  The  holders  of  shares 
which  the  company  has  no  power  to  issue, 
in  truth  had  nothing  at  all,  and  are  not 
contributors.'  2Lindleyon  Partnership, 
138;  and  see  Lathrop  v.  Kneeland,  46 
Barb.  432  ;  Mackley's  Case,  L.  R.  1  Ch. 
247.  In  Stace  and  Worth's  Case,  L.  R.  4 
Ch.  632,  note,  it  appeared  that  there  was 
an  agreement  for  the  amalgamation  of  the 
London  Northern  Insurance  Corporation 
and  the  Life  Investment  Mortgage  Insur- 
ance Company,  the  two  corporations  to  be 
formed  into  one,  under  the  name  of  the 
corporation  first  mentioned.  The  corpora- 
tion was  to  issue  shares  in  exchange  for 
those  held  in  the  company,  and  the  amal- 
gamated hoard  was  to  consist  of  the  five 
directors  of  the  corporation  and  of  seven 
of  the  directors  of  the  company,  to  bo 
selected  by  themselves.  After  the  amalga- 
mation Stace  and  Worth,  it  was  alleged, 
received  and  accepted  certificates  for  shares 
in  the  corporation  in  exchange  for  their 
shares  in  the  company,  and  they  with  live 
others  were  appointed  directors  of  the  cor- 
poration. Afterward  a  resolution  was 
passed  for  voluntarily  winding  up  the 
corporation,  and  the  names  of  Stace  and 
Worth  were  placed  upon  the  list  of  con- 
tributors. An  application  was  made  to 
Vice-Chancellor  James  to  have  their 
names  removed  from  the  list ;  who,  after 
hearing  the  case  argued,  directed  their 
names  to  be  removed.  This  was  done  on 
the  ground  that  the  agi-eement  for  amal- 
gamation was  beyond  the  powers  of  the 
corporation,  and  therefore  void.  In  giv- 
ing the  reasons  for  his  decision  Vice-Chan- 
Chancellor  James  said  ;  '  It  is,  however, 
contended  that  notwithstanding  the  agree- 
ment itself  was  ultra  vires  and  void,  yet 
there  are  personal  acts  and  things  person- 
ally affecting  these  two  gentlemen  which 
render  them  still  liable  as  shareholders.' 
These  were  the  acceptance  of  shares  by 
Stace  and  Worth,  the  fact  that  their 
names  appeared  on  the  register  of  share- 


holders, and  that  they  had  sat  as  directors 
of  the  corporation  after  the  attempted 
amalgamation.  But  the  Vice-Chancellor 
declared ;  '  This  was  a  void  agreement,  with 
a  void  acting  upon  it,  a  void  recognition, 
and  a  void  ratification  by  the  acts  which 
have  been  mentioned.  It  comes  to  an 
aggregate  of  nothings,  and  that  aggregate 
of  nothings  is  all  that  there  is  to  fix  those 
gentlemen  on  the  list  of  stockholders.' 
So  in  Zabriskie  v.  Cleveland,  &c.  R.  R. 
Co.,  23  How.  (U.  S.)  381,  this  court,  after 
holding  the  railroad  company  to  be  liable 
on  certain  bonds  which  it  was  alleged  had 
been  indorsed  by  the  directors  without 
lawful  authority,  added,  'This  principle 
does  not  impugn  the  doctrine  that  a  cor- 
poration cannot  vary  from  the  object  of 
its  creation,  and  that  persons  dealing  with 
a  company  must  take  notice  of  whatever 
is  contained  in  the  law  of  its  organiza- 
tion.' Upon  the  principles  stated  in 
these  authorities  we  are  of  opinion  that 
the  defendfvnt  in  en'or  is  not  estopped  by 
any  acts  of  his,  to  ossert  the  invalidity  of 
the  stock  issued  in  excess  of  the  limit 
authorized  by  the  charter,  and  to  deny 
his  liability  thereon.  It  would  seem  to 
follow  that  if  he  is  not  estopped  by  his 
own  acts,  he  is  not  by  the  acts  of  the 
agents  of  the  Fort  Scott  Coal  and  Mining 
Company,  in  representing  the  company, 
by  advertisements  and  otherwise,  as  hav- 
ing a  capital  of  $400,000.  The  officers  of 
the  company  had  no  authority  to  make 
these  representations,  and  the  public  no 
right  to  trust  them.  Persons  dealing  with 
the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon 
their  authority  by  the  act  of  incorpora- 
tion. Zabriskie  v.  The  Cleveland,  &o. 
R.  K.  Co.,  ubi  supra.  The  laws  secured 
to  the  public  and  the  creditors  an  infalli- 
ble mode  of  ascertaining  the  real  capital 
of  the  company.  They  were  bound  to 
know  that  the  law  permitted  no  such  in- 
crease of  its  capital  stock  as  the  company 
had  attempted  to  make,  and  that  any 
representation  that  it  had  been  made  was 
false.  As  forcibly  suggested  by  counsel 
for  defendant  in  error,  if  any  creditor  has 
been  defrauded  by  misrepresentation  of  the 
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obligation  which  is  in  excess  thereof;^  there  being  a  wide  distinction 
between  an  act  done  by  its  oificers  or  agents  in  an  informal  way,  or 
without  authority  from  the  corporation,  and  which  the  corporation 
may  ratify,  and  one  which  the  corporation  cannot  ratify,  because  it 
has  not  the  power  to  do  the  act  itself.^  Where  the  corporation  has 
the  power  to  do  an  act,  —  as,  where  it  has  the  power  to  issue  addi- 
tional stock,  —  if  the  oflBLcers  whose  duty  it  is  to  issue  certificates  of 
stock,  issue  certificates  thereof  in  excess  of  what  have  been  author- 
ized by  the  corporation,  but  not  in  excess  of  the  power  of  the  cor- 
poration to  issue  under  its  charter,  they  would  be  binding  upon  the 
corporation  in  the  hands  of  a  hondjide  holder.^     If  a  railroad  corn- 


real  capital  of  the  company,  he  has  his 
remedy  in  an  action  of  tort  against  all  who 
participated  in  the  fraud.  But  the  wrong 
done  to  him  cannot  entitle  the  entire 
hody  of  creditors,  who  have  not  suffered 
from  the  alleged  fraud,  to  recover  of  the 
entire  hody  of  stockholders  who  have 
taken  no  part  in  it.-  We  are  of  opinion, 
therefore,  that  the  defendant  in  error  is 
not  estopped  either  by  his  own  acts  or  the 
acts  of  the  agents  and  officers  of  the  com- 
pany to  allege  the  nullity  of  the  over-issued 
stock,  and  that  he  is  not  liable  to  an  as- 
sessment on  such  void  stock." 

1  Hood  -0.  N.  Y.  &  N.  H.  B.  R.  Co., 
22  Conn.  502. 

*  That  informalities  in  the  issue  of 
stock  cannot  be  set  up  either  by  the  cor- 
poration or  by  a  stockholder  to  avoid  calls 
thereon,  see  Upton  u.  Trebilcock,  91  U.  S. 
45  ;  Chubb  D.  Upton,  95  U.  S.  655  ;  Pull- 
man «.  Upton,  96  id.  328. 

'  In  Mechanics'  Bank  v.  N.  Y.  &  N. 
H.  E.  E.  Co.,  13  N.  Y.  599,  by  the  act 
creating  a  corporation,  its  capital  stock 
was  limited  to  $3,000,000,  and  divided 
into  shares  of  $100  each,  transferable  in 
such  manner  as  the  company  should  di- 
rect ;  the  entire  stock  was  taken,  and  cer- 
tificates issued  therefor  to  the  owners ; 
and  the  by-laws  of  the  company  prescribed 
that  transfers  of  stock  should  be  made  on 
the  transfer-books  of  the  company,  and 
required  the  certificate  of  ownership  to  be 
surrendered  prior  to  the  making  of  such 
transfer  and  the  issue  of  a  new  certificate. 
The  company  established  a  transfer  agency, 
and  appointed  their  president  transfer 
agent,  who  was  authorized  and  acous- 
TOL.  I.  — 15 


tomed,  on  the  transfer  of  stock  on  the 
books  in  his  charge,  and  the  surrender  of 
the  certificate  therefor,  to  execute  and  de- 
liver to  the  transferee  the  usual  certificate, 
stating  that  he  was  entitled  to  the  number 
of  shares  of  stock  specified  therein,  trans- 
ferable on  the  books  of  the  company  by 
him  or  his  attorney  on  the  surrender  of 
the  certificate ;  the  agent  fraudulently 
gave  to  one  Kyle  a  certificate  in  the  usual 
form  for  eighty-five  shares  of  stock,  when, 
in  fact,  the  latter  owned  no  stock,  none 
stood  on  the  books  in  his  name,  and  no 
certificate  for  such  stock  had  been  surren- 
dered ;  the  plaintiffs,  in  good  faith,  and 
relying  upoji  the  certificate  as  regularly 
issued  and  valid,  made  a  loan  to  Kyle, 
receiving  from  him  the  certificate,  with  an 
assignment  of  the  stock  and  a  power  of 
attorney  to  transfer  the  same.  In  an  ac- 
tion by  the  plaintiffs  against  the  corpora- 
tion for  refusing  to  permit  the  stock 
represented  by  the  certificate  to  be  trans- 
ferred on  its  books,  or  to  pay  its  value,  it 
was  held  that  the  certificate  was  void,  and 
that  the  plaintiffs  did  not  thereby  acquire 
a  right,  legal  or  equitable,  to  any  stock  ; 
and  that  the  corporation  was  not  respon- 
sible to  the  plaintiffs  for  damage  sustained 
by  dealing  upon  the  faith  of  the  certifi- 
cate. Such  a  certificate  does  not  partake 
of  the  character  of  negotiable  instruments ; 
and  the  hand  fide  assignee,  with  the  power 
to  transfer  the  stock,  takes  the  certificate, 
subject  to  the  equities  which  existed 
against  his  assignor,  and  it  was  held  that, 
on  the  facts  of  the  case,  the  doctrine  of 
estoppel  in  pais  was  not  applicable.  At  a 
special  term  of  the  Supreme  Court  in  New 


226 


[chap.  v. 


pany  is  incorporated  in  two  States,  an  over-issue  of  its  stock  by  the 
corporation,  if  it  can  be  legalized  at  all,  cannot  be  legalized  by  the 


York,  it  was  held  that  a  hill  to  enjoin  the 
holders  of  railway  bonds  and  other  securi- 
ties, which  had  been  deposited  with  an 
agent  of  a  railway  company,  with  power 
to  sell  or  pledge  the  same,  for  the  purpose 
of  raising  money  for  the  use  of  the  com- 
pany, and  which  it  was  alleged  had  been 
misapplied  by  such  agent,  and  were  now 
in  the  hands  of  numerous  parties,  upon 
different  and  independent  contracts,  which 
were  severally  alleged  to  be  invalid  as 
against  the  company,  — could  not  be  main- 
tained against  the  agent  and  the  several 
persons  into  whose  hands  he  had  passed 
the  securities,  there  being  no  privity 
among  the  several  defendants.  But  upon 
general  principles  of  equity,  it  would 
seem  that  such  a  joinder  amounts  to  mul- 
tifariousness only  when  the  securities  in 
the  hands  of  the  different  defendants  are 
wholly  distinct ;  in  which  case  only  the 
agent,  and  the  particular  person  or  persons 
obtaining  each  separate  parcel  of  the  secu- 
rities constituting  one  transfer,  should  be 
joined.  But  if  the  fund  were  one  and  in- 
separable, all  participating  in  its  transfer 
may  be  joined.  Lexington  &  Big  Sandy 
Railway  v.  Goodman,  9  Am.  Railw.  Times, 
UTo.  B2.  In  a  case  before  V.  C.  Stuart, 
it  was  decided,  upon  great  consideration, 
Khat  where  the  directors  of  a  joint-stock 
corporation  issue  debentures  (which  are, 
in  form,  the  bonds  of  the  company,  but 
not  negotiable)  without  complying  with 
the  requirements  of  the  deed  of  settlement, 
in  regard  to  borrowing  money,  and  such 
securities  came  into  .the  possession  of  bond 
fide  holders,  for  value,  without  notice  of  any 
infirmity  affecting  them,  —  such  holder 
could  not  recover  for  them,  as  regards  the 
great  body  of  the  shareholders.  The 
learned  Vice-Chancellor  professed  to  base 
his  judgment  upon  the  authority  of  Ernest 
V.  NichoUs,  6  H.  L.  Cas.  401.  But  see 
Barnard  v.  Bagshaw,  1  H.  &  M.  69,  where 
it  was  held  that  bond  fide  purchasers  of 
shares  of  a  company  fraudulently  issued, 
bought  in  the  market  before  any  bill  had 
been  filed  to  impeach  them,  was  entitled 
upon  the  winding  up  of  the  company  to 
share  equally  with  the  shareholders,  al- 
though   he    bought   his   shares  at  very 


much  less  than  par.  See  N.  Y.  &  K.  H. 
E.  R.  Co.  V.  Schuyler,  84  N.  Y.  30  ;  Bruff 
V.  Mali,  36  id.  200  ;  Tome  v.  Parker- 
burgh,  &o.  R.  R.  Co.,  89  Md.  86.  In 
Titus  V.  Great  Western  Turnpike  Co.,  5 
Lans.  (N.  Y.)  286,  the  corporation  was 
held  liable  for  the  stock  so  issued.  In  the 
case  last  cited  an  action  was  brought  to 
recover  damages  for  negligent  and  fraudu- 
lent acts  of  the  defendants'  president  and 
treasurer,  in  issuing  spurious  certificates 
of  the  stock  of  the  company,  on  the  faith 
and  security  of  which  the  plaintiff  loaned 
money  to  the  party  holding  them.  The 
referee  found  that,  on  or  about  December 
19,  1870,  one  McClure,  the  treasurer  of 
the  defendants,  presented  to  the  plaintiff 
two  certificates  of  the  defendants'  stock, 
signed  by  Jacob  H.  Ten  Eyck  as  presi- 
dent, and  by  said  McClure  as  treasurer, 
and  having  the  seal  of  the  company  at- 
tached, each  of  which  certificates  certified 
that  McClure  was  the  owner  of  five  hun- 
dred shares  in  the  stock  of  the  defend- 
ants ;  and  upon  the  credit  of  those 
certificates,  which  were  offered  as  colla- 
teral security  to  the  note  of  said  McClure, 
dated  on  that  day,  and  payable  two  days 
after  date,  with  interest,  he  obtained  from 
the  plaintiff  the  sum  of  |1,865,  the  plain- 
tiff', at  the  time  of  receiving  said  certifi- 
cates, knowing  that  the  said  McClnre 
mentioned  in  the  body  of  said  certificates 
was  the  same  person  who  had  signed  the 
same  as  treasurer  :  that  said  certificates 
were  drawn  up  in  the  form  prescribed  by 
the  by-laws  of  the  defendants,  and  were 
signed  by  the  two  officers  of  the  company, 
both  of  whom  were  directed  and  required, 
by  a  general  resolution  of  the  defendants, 
to  sign  certificates  of  the  defendants'  stock 
in  cases  where  stock  was  transferred  on 
defendants'  books :  that  there  was  no 
by-law  of  the  defendants  making  any  ex- 
ceptions as  to  the  fonu  of  the  certificate, 
or  as  to  the  officers  who  were  to  sign  it 
when  issued  to  the  treasurer  or  the  presi- 
dent of  the  company:  that  the  said  Mc- 
Clure delivered  to  the  plaintiff,  indorsed 
upon  the  said  two  certificates  of  stock,  as 
part  of  the  security  for  the  loan,  an  assign- 
ment and  power  of  attorney  in  blank. 
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legislature  of  one  of  the  States  from  which  it  derives  its  existence, 
as,  in  such  a  case,  neither  State  has  exclusive  jurisdiction  over  the 


signed  by  the  said  McClure  :  that  when 
the  plaintiff  took  said  certificates  from 
said  McClure,  he  had  not  any  knowledge 
or  suspicion  that  they  did  not  represent 
stock  of  the  company,  and  thought  they 
were  genuine  and  good  certificates  of  stock. 
It  was  conceded  on  hoth  sides,  upon  the 
trial,  that  the  certificates  were  spurious 
and  unauthorized,  and  did  not  represent 
actual  stock,  and  so  the  referee  found  ; 
and  he  also  found  that  the  plaintiff  had 
sustained  loss  hy  means  of  the  transaction 
in  question  to  the  amount  of  the  money 
advanced  on  the  certificates,  with  interest. 
The  referee's  conclusions  of  law  were  :  1. 
That  the  general  power  given  to  the  treas- 
urer of  the  defendants  to  sign  certificates 
of  stock  did  not  authorize  him  to  sign  cer- 
tificates in  his  own  name  or  favor  ;  2.  That 
no  recovery  can  be  had  in  this  action  by 
the  plaintiff  against  the  defendants,  as 
such  defect  appeared  upon  the  face  of  the 
certificates,  and  he  had  notice  of  it  at  the 
time  he  took  them.  And  hence  he  held 
the  defendants  were  entitled  to  judgment, 
and  dismissed  the  complaint.  Pakkbk, 
J.,  said:  "The  legal  propositions  upon 
which  the  decision  of  the  case  by  the  re- 
feree rests,  and  which  are  urged  by  the 
counsel  for  the  defendants  in  support  of 
the  judgment,  are  :  1.  That  McClure,  the 
treasurer,  had  no  right  to  sign  certificates 
of  stock  held  by  himself ;  and  2.  That  the 
plaintiff,  when  he  took  the  certificates  in 
question,  signed  by  McClure,  saw  that 
they  were  not  properly  signed,  and  there- 
fore had  notice  of  their  irregularity  and 
invalidity,  and  consequently  cannot  look 
to  the  defendants  to  make  them  good. 
The  principle  upon  whichdefendant's  coun- 
sel contend  that  McClure  had  no  right  to 
sign  certificates  of  his  own  stock  is,  that 
he  was  an  agent  of  defendants,  and  that 
an  agent  cannot  certify  in,  his  oum  favor  ; 
and  the  cases  of  Claflin  v.  Farmers'  and 
Citizens'  Bank,  25  N.  Y.  293,  and  New 
York  &  New  Haven  R.  E.  Co.  v.  Schuy- 
ler, 34  id.  30,  are  cited  in  support  of  it. 
In  the  first  of  these  two  oases  the  presi- 
dent of  the  bank,  who  had  a  general 
authority  to  certify  checks  upon  the  bank 
as  good,  drew  his  own  checks  upon  the 


bank,  and  certified  them  in  his  character 
of  president.  It  was  held,  that  the  certi- 
fication of  the  checks  was  virtually  an  ac- 
ceptance of  them  by  the  hank.  Selden, 
Ch.  J.,  in  his  opinion,  says:  'The  only 
question  in  this  case  which  seems  to  me 
to  require  serious  consideration  is,  whether 
Mr.  Houghton  could  bind  the  bank  by 
accepting  checks  or  drafts  drawn  by  him- 
self. It  is  a  well-settled  rule  of  the  law 
of  agency,  to  which  I  apprehend  there  is 
no  exception,  that  no  person  can  act  as 
the  agent  of  both  parties,  although  he 
himself  have  no  interest  on  either  side  ; 
nor  can  he  act  as  agent  in  regard  to  a  con- 
tract in  which  he  has  any  interest,  or  to 
which  he  is  a  party,  on  the  side  opposite 
to  his  principal.  In  the  present  case,  Mr. 
Houghton,  as  the  drawer  of  the  checks, 
was  the  party  with  whom  the  contract  of 
acceptance  was  primarily  made,  and  stood, 
therefore,  precisely  in  those  opposite  rela- 
tions which  the  rule  referred  to  forbids.' 
In  New  York  &  New  Haven  R.  R.  v. 
Schuyler,  ante,  the  rale  above  adverted  to 
was  not  applied  to  the  case  of  an  officer  of 
a  corporation  signing  the  certificate  of  his 
own  stock  ;  for,  although  the  general  rule 
was  stated  that  '  an  officer  or  agent  is  not 
permitted,  under  a  general  power,  to  cer- 
tify in  his  own  favor,'  citing  Claflin  v. 
Farmers'  &  Citizens'  Bank,  yet  the  court 
went  on  to  show  that  the  case  was  clear  of 
the  rule,  because  of  the  acquiescence  of 
the  company  in  the  acts  of  the  agent  in  so 
certifying ;  and  the  company  was  held 
liable  for  the  spurious  stock  so  certified. 
Under  a  sufficient  authority  from  the  com- 
pany, then,  according  to  the  doctrine  of 
this  case,  an  officer  may  certify  his  own 
stock.  Had  not  McClure,  as  treasurer  of 
the  defendants'  company,  sufficient  author- 
ity to  sign  certificates  of  his  own  stock, 
as  shown  by  the  facts  in  the  case  ?  The 
case  is  not  like  that  of  Claflin  v.  Farmers' 
and  Citizens'  Bank.  There  the  certifying 
of  the  checks  was  the  making  of  a  contract 
by  the  president,  as  such,  with  himself,  as 
an  individual,  under  a  mere  general  per- 
mission to  him  to  certify  checks.  The 
construction  of  such  a  permission  was  very 
properly  held  not  to  authorize  him   to 
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corporation.  The  action  of  the  legislature  of  both  States  would  be 
necessary.^  Where  stock  is  issued  by  direction  of  the  corporation  in 
excess  of  the  statutory  limit,  the  corporation  is  liable  to  refund  the 
money  received  therefor ;  but  a  person  who  is  also  a  holder  of  valid 

these  officers  the  duty  of  signing  the  certi. 
fioates  of  stoclc  issued  by  the  company, 
that  in  every  case  of  transfer  or  purchase 
of  stock  by  them  a  new  authority  shonld 
be  given  by  a  new  resolution  of  the  com- 
pany for  the  performance  of  the  necessary 
ministerial  acts,  to  perfect  such  transfer 
or  purchases.  The  officer  who  signs  certi- 
ficates of  his  own  stock  no  more  really  as- 
sumes a  relation  of  opposition  to  the 
company  than  does  the  officer  who  enters 
the  statement  of  his  own  stock  in  the 
books  of  the  company;  and  the  authority 
of  such  officer  or  clerk  who  keeps  the 
books  under  a  general  authority  to  make 
an  entry  therein  of  the  stock  held  by  him 
might  as  well  be  questioned  as  that  of 
HcClure  to  sign  a  certificate  of  his  stock. 
In  either  case  the  fair  and  reasonable  con- 
struction of  the  general  authority  would 
allow  such  officers  to  enter  or  certify  their 
own  stock  as  they  do  that  of  others.  I 
have  no  doubt  that  under  the  by-laws  and 
resolution  of  the  defendants  the  treasurer 
(MoClure)  was  authorized  to  sign  certifi- 
cates of  his  own  stock.  If  I  am  correct  in 
this  construction  of  the  authority  given,  it 
follows  that  the  decision  of  the  referee  in 
his  first  conclusion  of  law  was  erroneous, 
and  that  his  second  conclusion,  based 
upon  the  first,  was  also  erroneous.  No 
question  was  made  but  that  the  defend- 
ants would  be  liable  for  the  fraud  or  neg- 
ligence of  their  president  and  treasurer  in 
issuing  the  certificates  of  spurious  stock,  if 
they  had  the  right  to  sign  certificates  of 
their  own  stock.  The  liability  of  the 
principal  for  such  acts  of  its  agent  was 
distinctly  affirmed  in  the  N.  Y.  &  N.  H. 
E..  E.  Co.  V.  Schuyler,  and  in  BrufF  v. 
Mali,  36  N.  Y.  200.  In  this  case  the 
cause  of  action  was  made  out,  and  the 
plaintiff  should  have  had  judgment  in  his 
favor."  Affirmed  by  the  Court  of  Appeal, 
61  N.  Y.  287. 

1  risk  V.  Eock  Island,  &o.  E.  E.  Co., 
53  Barb.  (N.  Y.)  513  ;  O'Brien  v.  Eock 
Island  E.  E.  Co.,  53  id.  568. 


make  such  a  contract.  Presumptively, 
the  intention  in  giving  the  general  autho- 
rity did  not  include  such  a  case,  one  out 
of  the  ordinary  course  of  business  and 
contrary  to  business  and  legal  rules,  and 
one  entirely  unnecessary  to  the  orderly 
course  and  management  of  the  business  of 
the  company.  Plainly,  in  that  case,  the 
act  in  question  was  not  authorized  by  the 
general  authority.  But,  in  regard  to  cer- 
tificates of  stock,  they  are  a  necessary  part 
of  the  machinery  by  which  the  business  of 
corporations  is  carried  on.  They  are  is- 
sued to  every  stockholder  as  the  evidence 
of  his  stock  ;  to  the  officers  as  well  as  to 
the  other  stockholders.  The  defendants 
in  the  case  at  bar,  by  their  by-laws,  pre- 
scribed the  form  in  which  certificates  of 
stock  should  be  issued,  and  by  a  general 
resolution  directed  and  required  that  all 
such  certificates  should  be  signed  by  the 
president  and  treasurer  of  the  company, 
making  no  exception  in  regard  to  the  cer- 
tificates of  stock  held  by  such  president  or 
treasurer.  Now,  it  is  common,  if  not 
necessary,  that  these  officers  are  stockhold- 
ers of  the  corporation  ;  and  this  fact  can- 
not but  have  been  known  to  defendants 
when  the  by-laws  and  resolution  were 
adopted  ;  and  as  no  exception  was  made 
in  regard  to  the  issuing  and  signing  of 
certificates  to  those  officers,  I  think  such 
certificates  must  be  deemed  covered  by 
the  resolution.  There  are  no  grounds,  as 
in  the  case  of  Claflin  v.  Farmers'  and 
Citizens'  Bank,  for  presuming  an  inten- 
tion to  the  contrary.  In  the  case  at  bar 
the  resolution  does  not,  as  in  that  case, 
authorize  the  making  of  contracts  for  the 
company,  but  it  directs  the  performance 
of  a  mere  ministerial  act  necessary  to  the 
orderly  conduct  of  its  business,  in  regard 
as  well  to  the  officers'  stock  as  to  that  of 
other  stockholders.  In  the  signing  of  the 
certificates  of  his  own  stock,  there  is  no 
such  antagonism  between  him  and  the 
company,  as  in  the  case  of  the  contract, 
and  it  is  not  to  be  presumed  that  the 
company  intended  when  it  imposed  upon 
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stock  is  not  entitled  to  have  the  money  paid  upon  the  invalid  stock 
offset  against  assessments  upon  his  valid  stock  ;^  and  where  the 
fraudulent  issue  is  made  by  an  officer  of  the  corporation,  although  he 
is  the  proper  person  to  issue  stock,  the  corporation  is  not  responsible 
to  the  holders  for  the  amount  paid  therefor,  unless  the  directors  have 
been  guilty  of  such  negligence  in  the  matter  as  operates  as  a  fraud 
upon  purchasers  of  stock,  and  entitles  them  to  ec[uitable  relief ;  in 
which  case,  such  fraudulent  stock  being  a  cloud  upon  the  title  of  the 
holders  of  the  genuine  stock,  a  court  of  equity,  upon  a  proper  bill 

tied  to  credit  upon  his  dues  thereto.  We 
cannot  assent  to  this  view.  The  defen- 
dant in  error  was  as  much  bound  to  know 
the  limits  of  the  charter  of  the  company 
in  which  he  was  a  stockholder,  as  the  pub- 
lic or  the  creditors  of  the  company.  When 
he  paid  in  his  money  on  the  void  stock, 
he  knew  that  he  was  not  paying  it  on  the 
valid  stock,  and  he  is  presumed  to  have 
known  that  it  was  not  a  good  payment  on 
the  valid  stock.  The  company  had  no 
right  to  apply  it  on  the  valid  stock 
without  his  direction.  He  never  directed 
such  application,  and  it  remained  in  the 
possession  of  the  company  until  the  rights 
of  the  assignees  in  bankruptcy  attached. 
To  say  that  it  was  a  contribution  to  the 
trust  fund  devoted  to  the  payment  of  the 
creditors  of  the  company  is  an  entire  mis- 
apprehension. It  could  not  be  such  a 
contribution  unless  it  was  a  payment  on 
the  stock  of  the  company ;  and  this,  we 
have  seen,  was  not  the  case.  No  call  had 
been  made  by  the  company  upon  the  valid 
stock  to  which  the  payments  on  the  void 
stock  could  be  said  to  apply.  No  call 
could  have  been  made  by  the  company 
under  its  agreement  with  the  stockhold- 
ers, unless  to  pay  its  creditors  ;  and  it 
does  not  appear  that  when  the  payments 
were  made  the  company  had  any  credi- 
tors. It  was  a  voluntary  payment  for  the 
benefit  of  the  company,  and  tended  to  in- 
crease the  vgilue  of  the  authorized  stock. 
In  that  way  the  stockholders  got  the 
benefit  of  it.  There  is  no  rule  of  law  or 
equity  which .  entitles  him  in  a  contest 
between  himself  and  the  creditors  of  the 
company,  either  to  receive  a  credit  for  it 
on  his  unpaid  stock,  or  to  have  it  repaid 
to  him  pro  rata  out  of  the  assets  of  the 
company." 


1  In  Scovill  t).  Thayer,  ante,  where 
the  holders  of  stock  issued  in  excess  of 
the  statutory  limit,  were  also  holders  of 
valid  stock,  and  the  company  had  been 
thrown  into  bankruptcy,  in  an  action  by 
the  assignee  to  recover  the  unpaid  assess- 
ments upon  the  stock,  it  was  held  that 
the  amount  paid  by  such  stockholder  for 
the  invalid  stock  could  not  be  set  off 
against  the  assessments  upon  his  valid 
stock.  "  It  is  a  general  rule,"  says  Wood, 
J.,  "  that  a  holder  of  claims  against  an  in- 
solvent corporation  cannot  set  them  off 
against  his  liability  to  assessment  on  his 
stock  in  the  corporation,  in  a,  suit  by  an 
assignee  in  bankruptcy.  Sawyer  v.  Hoag, 
17  Wall.  610  ;  Upton  v.  Sawyer,  91  U.  S. 
56  ;  Seammon  tf.  Kimball,  92  id.  362 ; 
County  of  Morgan  v.  AUen,  103  id.  498. 
The  ground  upon  which  this  rule  stands 
is  thus  stated  by  Mr.  Justice  Miller  in 
Sawyer  v.  Hoag,  ante :  '  The  debt  which 
the  appellant  owed  for  his  stock  was  a 
trust  fund  devoted  to  the  payment  of  all 
the  creditors  of  the  company.  As  soon  as 
the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the 
right  of  set-off  for  an  ordinary  debt  to  its 
full  amount  ceased.  It  became  a  fund 
belonging  in  equity  to  all  its  creditors, 
and  could  not  be  appropriated  by  the 
debtor  to  the  exclusive  payment  of  his 
own  claim.'  The  defendant  in  error 
seeks  to  avoid  the  application  of  this 
rule  in  his  case  on  the  ground  that  the 
real  capital  of  the  company  was  only 
8200,000,  and  this  constituted  the  trust 
fund  for  the  security  of  the  debts  of  the 
company  ;  that  all  the  money  that  had 
been  paid  in  as  capital  stock  had  been 
paid  into  that  fund,  and  that  the  party 
paying  any  money  to  that  fund  was  enti- 
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brought  by  the  corporation,  will  remove  it,^  the  corporation  acting 
as  the  representative  of  the  stockholders.  lu  some  early  cases  in 
the  Supreme  and  Superior  Courts  of  New  York,^  it  was  held  that  a 
railroad  company  whose  officers  had  issued  stock  in  excess  of  the 
amount  authorized  by  its  charter,  were  bound  thereby  in  any  event, 
—  applying  the  ordinary  rule  applicable  in  the  case  of  an  ordi- 
nary agent,  that  where  a  corporation  has  held  a  person  out  as 
possessed  of  authority  to  do  a  certain  act,  it  is  bound  by  his  acts. 
But  the  court  lost  sight  of  the  fact  that  this  rule  could  only  apply 
to  cases  where  the  principal  himself  could  not  lawfully  perform  the 
act,  and  could  have  no  force  whatever  where  no  negligence  on  the  part 
of  the  corporation  is  shown,  and  the  act  would  have  been  ultra  vires 
if  done  by  the  corporation  itself;  and  the  Court  of  Appeals,  as  we 
have  seen,*  reversed  this  ruling,  and  held  that,  under  such  circum- 
stances, the  corporation  could  not  be  held  chargeable ;  and  as  the 
question  was  then  presented  to  the  court,  this  doctrine  seems  to  us 
to  be  sound  and  unassailable.  But  where  the  directors  of  the  corporor 
tion  have  been  guilty  of  negligence  in  the  matter,  and  the  officer  who 
issues  the  spurious  and  unauthorized  stock  have  general  authority 
to  issue  certificates  to  subscribers  and  purchasers  in  the  same  form, 
the  corporation  may  be  made  liable  to  innocent  purchasers  for  the 
negligence  of  the  directors ;  and  the  measure  of  damages  would  be 
the  sum  paid  for  the  stock,  with  interest  to  the  date  of  recovery.* 

Sec.  94.  Corporation  may  Contract  for  Sale  of  Stock,  before  Au- 
thority to  build  road  is  Obtained.  —  Where  a  railroad  corporation 
already  organized  contemplates  an  extension  of  its  road  beyond  the 
point  originally  intended,  it  may  lawfully  enter  into  a  contract  for 
the  sale  of  stock  for  such  additional  increase  in  its  line  before  it  has 
even  applied  to  the  legislature  for  the  requisite  authority  to  extend 
its  road,  the  contract  being  conditional  upon  the  building  of  such 
extension.^ 

1  New  York  &  IT.  H.  E.  R.  Co.  v.  »  Mechanics'  Bank  v.  N.  Y.  &  N.  H. 
Schuyler,   17  N.  Y.    692  ;  New  York  &    E.  E.  Co.,  13  N.  Y.  599. 

N.  H.  E.  E.  Co.  V.  Schuyler,  34  N.  Y.  30.         *  N.  Y.  &  N.  H.  E.  E.  Co.  v.  Schuyler, 

2  Mechanics'  Bank  v.  N.  Y.  &  N.  H.     34  N.  Y.  30. 

E.  E.  Co.,  4  Duer  (N.  Y.),  480  ;  N.  Y.  &         «  Supervisors  of  Portage  Co.  v.  Wis- 
K.  H.  E.  E.  Co.  V.  Schuyler,  38  Barb,    cousin,  &c.  E.  E.  Co.,  121  Mass.  460. 
(N.  Y.)584. 
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CHAPTER  VI. 

Transfer  of  Shares. 


Sbo.  95.  Nature  of  Property  in  Shares: 
How  transferred. 
96.  Assignment  of,  Effect  of. 


Sec.  97.  Liability  of  Company  for  refus- 
ing to  enter  Transfer. 

98.  Remedies  for. 

99.  Pledge  of  Stock. 


Sec.  95.  Nature  of  Property  in  Shares :  Ho'w  transferred. — What- 
ever may  formerly  have  been  the  rule,  it  is  now  well  settled  that  shares 
in  a  corporation,  although  its  property  is  mainly  real  estate,  are  per-i 
sonal  property,  whether  there  is  a  clause  to  that  effect  in  the  act 
creating  it  or  not.^  The  certificates  which  represent  the  shares  are 
not  strictly  negotiable  instruments,^  but  are  rather  qicasi  negotiable. 


1  Johns  V.  Johns,  1  Ohio  St.  350  ; 
Ashton  V.  Langdale,  20  L.  J.  Oh.  234; 
Arnold  v.  Euggles,  1  R.  I.  165  ;  Slay- 
maker  V.  Gettysburgh  Bank,  10  Penn.  St. 
373 ;  Howe  v.  Starkweather,  17  Mass. 
243  ;  Gilpin  v.  Howell,  5  Penn.  St.  57  ; 
Bank  of  Waltham  v.  Waltham,  10  Met. 
(Mass.)  334  ;  Union  Bank  of  Tennessee  v. 
State,  9  Yerg.  (Tenn.)  490  ;  Denton  v. 
Livingston,  9  Johns.  (N.  Y.)  100  ;  Heart 
II.  State  Bank,  2  Dev.  (N.  C.)  Oh.  Ill  ; 
State  V.  Franklin  Bank,  10  Ohio  St.  91  ; 
Planters'  Bank  v.  Merchants'  Bank,  4  Ala. 
753 ;  Cape  Sable  Co.'s  Case,  3  Bland 
(Md.),  606  ;  Mohawk,  &c.  E.  E.  Co.  v. 
Clute,  4  Paige  (N.  Y.)  Oh.  384;  Chesa- 
peake, &c.  R.  R.  Co.  V.  Paine,  29  Gratt. 
(Va. )  502;  Bradley  v.  Holsworth,  3  M.  &  W. 
422  ;  Mayer  v.  Childs,  47  Cal.  142  ;  Tem- 
pest V.  Kilner,  3  C.  B.  249  ;  Burrall  v. 
Bushwiok  R.  E.  Co.,  75  N.  Y.  211 ;  Tis- 
dale  V.  Harris,  20  Pick.  (Mass.)  9  ;  Weaver 
V.  Barden,  49  N.  Y.  286  ;  Pinkerton  v. 
Manchester,  &c.  E.  E.  Co.,  42  N.  H. 
424  ;  Baltimore,  &c.  E.  E.  Co.  v.  Sewell, 
35  Md.  238  ;  Sargent  v.  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  90  ;  Duncupt  v.  Al- 
brecht,  12  Sim.  189.  But  in  Kentucky  it 
has  been  held  that  they  are  real  estate. 


Price  V.  Price,  9  Dana  (Ky.),  107  ;  Cope- 
land  V.  Copeland,  7  Bush  (Ky. ),  349  ; 
also  to  the  same  effect,  see  Welles  v. 
Cowles,  2  Conn.  567.  Even  where  the 
charter  expressly  provides  that  the  stock, 
&c.  shall  be  held  as  real  estate  and  de- 
scend as  such,  it  has  been  held  that  this 
only  related  to  the  interests  of  the  stock- 
holders themselves,  and  that  as  to  third 
persons  the  character  of  the  property  was 
not  changed.  Cape  Sable  Company's 
Case,  3  Bland's  Ch.  (Md.)  606.  See, 
however.  Cooper  v.  Dismal  Swamp  Co.,  2 
Murph.  (N.  C. )  195  ;  Eobinson  v.  Addi- 
son, 2  Beav.  515. 

^  Cecil  National  Bank  ».  Watsontown, 
105  XJ.  S.  17  ;  Emery's  Sons  v.  Irving 
National  Bank,  25  Ohio  St.  360  ;  Loeb  v. 
Peters,  63  Ala.  243 ;  Pollard  v.  Vinton, 
105  tr.  S.  5  ;  Tiedman  v.  Knox,  53  Md. 
612  ;  McNeil  v.  Tenth  National  Bank,  46 
N.  Y.  325.  They  are  not  securities  for 
money,  nor  are  they  negotiable  securities 
in  a  commercial  sense.  They  are  rather 
muniments  and  evidence  of  the  holder's 
title  to  a  given  share  in  the  property  and 
franchises  of  the  corporation.  Mechanics' 
Bank  v.  N.  Y.  &  H.  R.  Co.,  13  N.  Y. 
627 ;  Sherwood  v.  Meadow  Valley  Mining 
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and  placed  upon  the  same  footing  as  warehouse  receipts,  cotton-press 
notes  and  bills  of  lading.^    By  an  indorsement  in  blank  with  an  ir- 


Co.,  60  Cal.  412.  The  cose  last  cited 
was  an  action  baaed  on  the  following 
facts ;  One  Schmeidell  was  the  owner 
of  twenty  shares  of  the  stock  of  the 
defendant,  and  held  a  certificate  there- 
for issued  to  himself  as  trustee,  and  he 
sold  the  shares  and  delivered  the  certifi- 
cate properly  indorsed  to  Levy,  who  lost 
the  same,  not  having  had  the  stock  trans- 
ferred on  the  hooks  of  the  corporation. 
The  plaintiff  purchased  (as  he  supposed) 
the  stock,  and  received  delivery  of  the 
certificate  for  value,  in  the  usual  course  of 
his  business  as  a  stock-broker.  It  was 
held  that  the  plaintiff  acquired  no  right 
to  the  stock.  Where  stock  of  an  incor- 
poration stands  on  the  books  in  the  name 
of  A.,  and  the  stock  is  owned  by  B.,  and 
the  certificate  though  properly  indoi-sed 
is  stolen  from  B.  without  his  fault,  the 
thief  can  pass  no  title  to  a  purchaser  in 
the  ordinary  course  of  business,  for  value, 
without  notice  of  any  defect  in  the  ven- 
dor's title,  and  B.  may  pursue  and  recover 
his  property.  Winter  v.  Belmont  Mining 
Co.,  53  Cal.  428,  distinguished.  Barstow  v. 
Savage  Mining  Co.,  Cal.  S.  C.  Deo.  1844. 
See  also  Brown  v.  Hartford  Fire  Ins.  Co., 
42  Md.  884,  where  the  same  rule  was 
adopted  where  the  assignment  was  forged. 
But,  where  the  owner  of  stock  indorses  it 
in  blank  with  an  irrevocable  power  of  at- 
torney to  transfer  it,  it  is  as  nearly  negotia- 
ble as  the  nature  of  the  property  will 
admit  of,  and  the  property  therein  passes 
from  one  to  another  by  delivery.  Wood's 
Appeal,  92  Penn.  St.  879  ;  Duke  v.  Ca- 
hawba  Nav.  Co.,  10  Ala.  82  ;  Tome  v. 
Parkersburgh  R.  E.  Co.,  39  Md.  36. 
While  a  purchaser  does  not  hold  the  certifi- 
cates as  negotiable  paper,  he  has  a  right, 
if  he  actually  paid  value  upon  the  faith  of 
the  certificates  and  acquired  an  assign- 
ment of  the  apparent  title,  to  be  protected, 
upon  the  doctrine  of  estoppel,  against 
claims  of  third  persons  of  which  he  had  no 
notice.  If  the  rightful  owner  has  invested 
a  third  person  with  apparent  authority  to 
sell  the  shares  represented  by  the  certifi- 
cate, he  cannot  repudiate  such  authority 
to  the  prejudice  of  one  who  has  bolight 
and  paid  on  the  faith  of  such  appearance 


of  authority.  Weaver  v.  Barden,  49  N.  Y. 
286.  Stinson  v.  Thornton,  56  Ga.  377. 
And  the  corporation  is  estopped  to  deny 
the  statements  in  the  certificate  to  the 
prejudice  of  such  a  purchaser  for  value  and 
without  notice.  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616  j  DriscoUr.  West, 
&c.  Mfg.  Co.,  36  N.  Y.  S.  C.  488  ;  Lee 
V.  Citizens'  Nat.  Bank,  2  Cin.  (Ohio)  298, 
ere  not  negotiable  paper,  and  can  only  be 
assigned  by  an  act  of  the  company,  or  in 
pursuance  of  a  by-law.  Hall  v.  Rose 
Hill,  &c.  R.  R.  Co.,  70  111.  673  ;  Weaver 
V.  Barden,  49  N.  Y.  286. 

1  Lanier  v.  Bank,  11  Wall.  (U.  S.) 
369,  They  are  likened  to  bills  of  lading 
and  other  quasi  negotiable  securities. 
Ross  V.  S.  W.  R.  R.  Co.,  53  Ga.  514 ; 
Black  V.  Zaoharie,  3  How.  (U.  S.)  483; 
N,  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30 ;  Duke  v.  Cahawba  Nav.  Co., 
10  Ala.  82  ;  Broadway  Bank  v.  McElrath, 
18  N,  ,1.  Eq,  24  ;  Frail  v.  Tilt,  27  N.  J. 
Eq.  393  ;  Finney's  Appeal,  69  Penn.  St, 
698  ;  Smith  v.  Crescent  City  Co.,  80  La. 
An.  1378  ;  Conant  v.  Seneca  Co.  Bank,  1 
Ohio  St,  298  ;  McNeil  v.  Tenth  Nat 
Bank,  46  N.  Y.  325  ;  Campbell  v.  Mor- 
gan, 4  Brad.  (111.)  100  ;  Mechanics'  Bank 
V.  N.  Y.  &  N.  H.  R.  R.  Co.,  13  N,  Y, 
599  ;  Shaw  v.  Spencer,  100  Mass,  382  ; 
Weaver  v.  Barden,  49  N.  Y.  286 ;  Sowall 
V.  Boston  Water  Power  Co.,  4  Allen 
(Mass.)  277  ;  Winter  v.  Belmont  Mining 
Co.,  53  Cal.  428  ;  N,  Y.  &  N.  H.  E.  R, 
Co.  V.  Schuyler,  84  N.  Y.  30  |  Commer- 
cial Bank  v.  Kortright,  22  Wend, 
(N.  Y.)  348  ;  Merchants'  Bank  v.  Rich- 
ards, 9  Mo.  App.  454  ;  Bridgeport  Bank 
V.  N.  Y,  &  N,  H,  R,  R.  Co.,  30  Conn, 
269 ;  Wood's  Appeal,  92  Penn.  St.  379  ; 
McAllister  v.  Kuhn,  96  U.  S.  89  ;  Johns- 
ston  V.  Lafflin,  108  id.  800 ;  Shaw  v.  R.  R. 
Co,,  101  id.  604  ;  First  Nat.  Bank  v. 
Bryce,  78  Ky,  42  ;  Glyn  Mills  Co,  v.  East 
&  West  India  Docks  Co,,  L.  R.  7  App, 
591  ;  Shropshire  Union  Railway  Co,  v. 
Queen,  L,  R,  7  H.  L.  496  ;  Guerney  v. 
Behrend,  8  El.  &  Bl.  633  ;  France  v. 
Clark,  L.  R.  22  Ch.  830  ;  Grissell  v.  Bris- 
towe,  L.  R.  8  C.  P.  112  ;  Holmes  v. 
Bailey,  92  Penn.  St,  67  ;  Security  Bank 
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revocable  power  of  attorney,  the  property  therein  passes  from  one 
person  to  another  by  delivery,  and  the  last  holder  may  fill  up  the 
blanks,  and  thereupon  is  entitled  upon  demand  of  the  corporation, 
to  have  new  certificates  issued  to  him.^  But  the  party  claiming 
under  a  transfer  by  indorsement  and  delivery,  must  prove  the  con- 
tract and  consideratioD,^  although  a  presumption  arises  from  the  pos- 
session of  the  certificate  of  stock  indorsed  in  blank,  that  the  holder 
is  the  owner,  even  though  the  certificate  and  indorsement  are  in 
the  name  of  another  person ;  and  an  innocent  purchaser  for  value 
takes  the  legal  and  equitable  title  to  the  shares  represented  by  such 
certificate.^ 

In  a  leading  case  under  this  head,*  it  appeared  that  a  certificate 
of  stock  for  one  hundred  and  fifty  shares  was  issued  to  A.  by  the 


V.  Lutyren,  29  Minn.  363  ;  Stollenwerck 
V.  Thatcher,  115  Mass.  224  ;  National 
Bank  ».  Dearborn,  115  id.  229  ;  Burton 
V.  Patterson,  12  Phila.  (Penn.)  397 ;  First 
National  Bank  v.  Northern  E.  K.  Co.,  58 
N.  H.  203 ;  Huhhell  v.  Drexel,  11  Fed. 
Eep.  115 ;  Strange  v.  Houston  E.  E.  Co., 
53  Tex.  162  ;  State  v.  North  La.  E.  E. 
Co.,  34  La.  An.  947. 

1  Commercial  Bank  v.  Kortright,  22 
Wend.  (N.  Y. )  348  ;  Bridgeport  Bank  v. 
N.  Y.  &  N.  H.  E.  E.  Co.,  30  Conn.  231  ; 
Dann  v.  Commercial  Bank  of  Buffalo,  11 
Barb.  (N.  Y.)  580.  As  against  all  persons 
but  the  corporation,  the  sale  of  shares  is 
completed  when  the  seller  has  subscribed 
the  proper  authority  to  the  transfer  agents 
of  the  company  to  make  a  transfer  on 
the  books,  and  has  delivered  this  with  the 
old  certificate  to  the  buyer,  and  the  latter 
has  paid  the  price.  These  acts  transfer 
the  title,  subject  only  to  any  right  the 
company  may  have  to  refuse  assent  to  a 
transfer.  A  formal  transfer  on  the  books 
and  issue  of  a  new  certiiicate  are  not  neces- 
sary to  perfect  the  buyer's  title.  Eoss  v. 
Southwestern ,  E.  E.  Co.,  53  Ga.  514; 
Bruce  v.  Smith,  44  Ind.  1  ;  Bank  of 
America  v.  McNeil,  10  Bush  (Ky.),  54 ; 
Scripture  v.  Francestown  Soapstone  Co., 
50  N.  H.  571 ;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325  ;  Leitch  v.  Wells,  48 
N.  Y.  585 ;  Hill  v.  Newichawanick  Co., 
48  How.  Pr.  (N.  Y.)  427.  This  principle 
may  be  applied  as  between  seller  and 
buyer  of  shares,  notwithstanding  the  gene- 


ral law  declares  that  no  transfer  of  stock 
shall  be  valid  for  any  purpose  whatever, 
until  it  shall  have  been  entered  in  the 
book  prescribed,  and  in  accordance  with 
the  law.  Such  an  enactment  should  be 
confined  in  its  application  to  the  objects 
sought,  which  are  the  security  and  ease  of 
remedy  of  creditors  and  the  information  of 
stockholders  and  creditors.  It  does  not 
affect,  as  between  vendor  and  vendee,  the 
validity  of  an  assignment  of  stock  ;  but  a 
buyer  who  has  received,  under  a  contract 
of  sale,  a  certificate  with  power  of  attorney 
to  transfer  the  shares  into  his  own  name 
upon  the  books,  is  liable  to  the  seller, 
notwithstanding  he  neglects  to  transfer 
them,  for  any  debts  thereafter  incurred 
by  the  corporation,  which  the  seller  is 
obliged  to  pay  by  reason  of  his  name  re- 
maining among  the  stockholders.  John- 
son V.  Underbill,  52  N.  Y.  203. 

2  Dunn  V.  Commercial  Bank,  ante. 

'  Carroll  v.  Mullanphy  Savings  Bank, 
8  Mo.  App.  249  ;  Cherry  v.  Frost,  7  Lea 
(Tenn.),  1 ;  Otis  v.  Gardner,  105  111.  536  ; 
Matthews  v.  Bank  Holmes,  (U.  S.  C.  C. ) 
396  ;  Leavitt  v.  Fisher,  4  Duer  (N.  Y. ),  1 ; 
Comiok  V.  Eichards,  3  Lea  (Tenn.),  1  ; 
Day  V.  Holmes,  103  ;  Gennan,  &o.  Assoc. 
V.  Sendmeyer,  50  Penn.  St.  67  ;  Mount 
Holly  Turnpike  Co.  v.  Ferree,  17  N.  J. 
Eq.  117  ;  Cutting  v.  Damrell,  88  N.  Y. 
410  ;  Bridgeport  Bank  v.  N.  Y.  &  N.  H. 
E.  E.  Co.,  30  Conn.  231. 

*  Lanier  v.  First  National  Bank,  11 
WaU.  (U.  S.)377. 
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defendant  bank,  which  upon  its  face  stated  that  it  was  transferable 
"  only  upon  surrender  of  the  certificate."  At  the  same  time  that  the 
stock  was  issued  to  A.,  he  pledged  it  to  the  bank  as  collateral  secu- 
rity for  deposits  made  with  a  firm  of  whicli  A.  was  a  member,  he 
retaining  the  certificate.  He  executed  a  power  of  attorney,  author- 
izing the  attorney  to  sell  and  transfer  the  stock  in  case  the  bank 
should  deem  it  necessary,  and  to  apply  the  proceeds  to  the  liquida- 
tion of  any  balance  due.  A.  afterwards  sold  the  certificate  for  its 
full  value.  Before  such  sale,  the  bank  had  sold  fifty  shares  of  the 
stock,  and  before  notice  of  the  sale  to  the  plaintiffs  sold  all  the 
shares,  under  the  power  of  sale,  to  innocent  purchasers  for  value, 
and  issued  to  them  new  certificates.  Two  years  after  the  pur- 
chase by  them,  the  plaintiffs  demanded  a  transfer  of  the  stock  by 
the  bank  to  their  names,  which  the  bank  refused.  In  an  action 
against  the  bank  it  was  held  that  it  was  liable  to  the  plaintiff's,  — 
Davis,  J.,  saying,  "  The  power  to  transfer  their  stock,  is  one  of  the 
most  valuable  franchises  conferred  by  Congress  on  banking  asso- 
ciations. Without  this  power,  it  can  readily  be  seen,  the  value  of 
the  stock  would  be  greatly  lessened,  and  obviously,  whatever  con- 
tributes to  make  the  shares  of  the  stock  a  safe  mode  of  investment, 
and  easily  convertible,  tends  to  enhance  their  value.  It  is  no  less 
the  interest  of  the  shareholder  than  of  the  public,  that  the  certificate 
representing  his  stock  should  be  in  a  form  to  secure  public  confi- 
dence, for  without  this  he  could  not  negotiate  it  to  any  advantage. 
It  is  in  obedience  to  this  requirement  that  Stock-certificates  of  all 
■  kinds  have  become  the  basis  of  commercial  transactions  in  all  the 
large  cities  of  the  country,  and  are  sold  in  open  market,  the  same 
as  other  securities.  Although  neither  in  form  nor  character  negoiiaUe 
paper,  they  approximate  to  it  as  nearly  as  practicable.  If  we  assume 
that  the  certificates  in  question  are  not  different  from  those  in  gen- 
eral use  by  corporations,  and  the  assumption  is  a  safe  one,  it  is  easy 
to  see  why  investments  of  this  character  are  sought  after  and  relied 
upon.  No  better  form  could  be  adopted' to  assure  the  purchaser 
that  he  can  buy  with  safety.  He  is  told  under  the  seal  of  the  cor- 
poration, that  the  shareholder  is  entitled  to  so  much  stock,  which 
can  be  transferred  on  the  books  of  the  corporation,  in  person  or  by 
attorney,  when  the  certificates  are  surrendered,  but  not  otherwise. 
This  is  a  notification  to  all  persons  interested  to  know,  that  whoever 
in  good  faith  buys  the  stock,  and  produces  to  the  corporation  the 
certificates,  regularly  assigned  with  power  to  transfer,  is  entitled  to 
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have  the  stock  transferred  to  him.  And  the  notification  goes  further, 
for  it  assures  the  holder  that  the  corporation  will  not  transfer  the 
stock  to  any  one  not  in  possession  of  the  certificates."  ^ 

Sec.  96.  Assignment  of,  Effect  of.  —  By  an  assignment  accom- 
panied with  an  irrevocable  power  of  attorney,  a  stockholder  trans- 
fers all  his  interest  in  the  stock  to  the  assignee,  although  the  transfer 
is  not  made  conformably  to  the  rules  and  by-laws  of  the  corpo- 
ration ;2  but  the  assignee  takes  the  stock  subject  to  all  equities 


1  See  also  Brisbane  v.  Delaware,  Lack- 
awanna, &e.  E.  E.  Co.,  25  Hun  (N.  Y.), 
438,  where  a  similar  doctrine  was  held 
where  stock  was  transferred  by  a  corpora- 
tion to  an  administrator,  without  a  sur- 
render of  the  certiflcate. 

^  Gilbert  v.  Manchester  Iron,  &c.  Co., 
11  Wend.  (N.  Y.)  627 1  Sargent  v.  Essex, 
&c.  E.  E.  Co.,  9  Pick.  (Mass.)  204  ; 
Quiner  v.  Marblehead,  &c.  Ins.  Co.,  10 
Mass.  476.  A  person  purchasing  stock 
at  an  execution  sale,  which  he  knew  had 
been  assigned  by  the  judgment  creditor 
before  levy,  gets  no  better  title  than  the 
debtor  had  at  the  time  of  sale.  Newberry 
V.  Detroit,  &c.  Mfg.  Co.,  17  Mich.  141. 
Such  an  assignment  vests  in  the  assignee 
only  an  eq^uitable  title  as  against  the  com- 
pany, but  an  absolute  legal  ownership  as 
against  the  assignor,  even  though  there 
has  been  no  manual  delivery  of  the  cer- 
tificate. Grymes  v.  Hone,  49  N.  Y.  17. 
Both  the  legal  and  equitable  title  to  the 
stock  is,  in  most  of  the  States,  held  to  be 
vested  in  the  assignee  of  the  certificates, 
and  he  holds  the  absolute  ownership  of 
the  stock  represented  by  such  certificates. 
Colebrooke  on  Collateral  Securities,  §  269; 
Otis  V.  Gardner,  105  111.  436  ;  Ex  parte 
Aqua  Bank,  L.  K.  3  Ch.  App.  555;  Ex 
parte  Bank  of  Manchester,  L.  E.  12  Eq. 
Caa.  354;  Ex  parte  Sargent,  L.  E.  17  Eq. 
Cas.  273;  First  National  Bank  v.  Hart- 
ford Ins.  Co.,  45  Conn.  22 ;  Eraser  v. 
Charleston,  11  S.  C.  486;  Baldwin  v.  Can- 
field,  26  Minn.  43  ;  Cherry  v.  Frost,  7 
Lea  (Tenn.),  1  ;  Cornick  v.  Eichards,  3 
id.  1;  Carroll  v.  Mullanphy  Banking  Co., 
8  Mo.  App.  249,  which  is  protected  against 
attachment  at  the  suit  of  creditors  of  the 
assignors.  National  Bank  v.  Watsontown, 
105  U.  S.  217;  Merchants'  National  Bank 
".  Eichards,  6  Mo.  App.  454 ;  Finney's 


Appeal,  59  Penn  St.  398;  Hasbrouck  v. 
Vandervoort,  4  Sandf.  (N.  Y.)  74,  al- 
though the  stock  is  only  held  as  collateral 
security  for  a  loan.  But  a  transfer  of  stock, 
until  entered  on  the  books  of  a  coi-poration, 
has  no  validity  as  against  the  corporation, 
and  until  entered  upon  the  boolis  of  the 
company,  confers  on  the  transferee,  as  be- 
tween himself  and  the  company,  no  right 
beyond  that  of  having  such  transfer  prop- 
erly entered.  Until  that  is  done,  or  de- 
manded to  be  done,  the  person  in  whose 
name  the  stock  is  entered  on  the  books  of 
the  company  is,  as  between  himself  and 
the  company,  the  owner  to  all  intents  and 
purposes,  and  particularly  for  the  purpose 
of  an  election.  State  v.  Ferris,  42  Conn. 
560;  Hoppin  v.  Buffuni,  9  E.  I.  513; 
Gilbert  v.  Mfg.  Iron  Co.,  11  Wend. 
(N.  Y)  627;  Bank  of  Utica  u.  Smalley,  2 
Com.  770;  Bank  of  Buffalo  v.  Kortright, 
22  Wend.  (N.  Y.)  348;  State  v.  Pettinelli, 
10  Nev.  141.  "As  between  a  corporator 
and  the  corporation,  the  records  of  the 
corporation  or  its  stock-book,  as  it  is 
called,  is  the  evidence  of  tlieir  relation. 
Meetings  of  the  stockholders,  elections 
and  dividends,  etc.,  are  regulated  by  this 
record.  The  certificate  is  but  secondary 
evidence,  and  is  never  demanded  exoepi; 
when  the  stockholder  deals  with  the  cor- 
poration in  a  contract  relation.  Bank 
of  Commerce's  Appeal,  73  Penn.  St.  59. 
Whatever  rights  the  purchaser  of  a  certifi- 
cate of  stock  may  acquire  as  between  him- 
self and  his  vendor,  it  is  well  settled  that 
between  himself  and  the  corporation,  he 
acquires  only  an  equitable  title;  and  until 
he  secures  a  transfer  on  the  books  of  the 
company  he  is  not  a  stockholder,  and 
has  no  claim  to  act  as  such.  N.  Y.  & 
N.  H.  E.  Co.  V.  Schuyler,  34  N.  Y.  80  ; 
Grymes  v.   Hone,   49  id.  17;  People  v. 
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in  favor  of  the  corporation.^  or  third  persons  who  have  not  had 
notice  of  the  transfer.  Indeed,  it  seems  to  be  quite  well  settled 
by  the  later  cases  that,  as  against  all  persons  but  the  corporation,  the 
sale  of  shares  is  complete  when  the  seller  has  subscribed  the  proper 
authority  to  the  transfer  agents  of  the  coihpany  to  make  a  transfer 
on  the  books,  and  has  delivered  it  with  the  old  certificate  to  the 
buyer,  and  the  price  has  been  paid,  or  the  terms  of  credit  therefor, 
if  any,  have  been  arranged.  These  acts  convey  the  title,  subject 
only  to  the  right  of  the  company  to  refuse  assent  to  a  transfer,  for 
any  valid  reason.  A  formal  ti-ansfer  upon  the  books  of  the  company, 
or  the  issue,  of  a  new  certificate,  only,  are  necessary  to  perfect  the 
buyer's  rights.  His  title  thereto  is  perfect,  without  these  formal- 
ities,^  as  against  all  the  world,  except  subsequent  purchasers  in  good 
Eobinson,  Cal.  S.  C.  Deo.  1883."    Chse-    tional    Bank,   46  N.  Y.   825  ;  Bank  of 


ver  V.  Meyer,  52  Vt.  The  person  liable 
as  a  stockholder  is  the  one  in  whose  name 
the  stock  stands  on  the  hooks  of  the  bank, 
although  in  fact  it  belonged  to  another 
person,  who  had  transferred  it  to  the  per- 
son charged,  by  way  of  hypothecation. 
Case  of  Empire  City  Bank,  8  Abb.  (N.  Y.) 
Pr.  192;  18  N.  Y.  199;  Holyoke  Bank  v. 
Burnham,  11  Cush.  (Mass.)  183.  See  also 
•  Crease  v.  Baboock,  10  Met.  (Mass.)  625; 
Grew  V.  Breed,  id.  569. 

1  Stebbins  v.  Phenix  Ins.  Co. ,  8  Paige 
Ch.  (N.  Y.)  850;  New  York,  &c.  E.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Mechanics' 
Bank  v.  New  York,  &c.  E.  R.  Co.,  IS  id. 
599.  As  has  been  previously  stated, 
certificates  of  stock,  assigned  in  blank, 
are  not  negotiable  instruments,  and  no 
commercial  usage  can  clothe  them  with 
such  attributes.  They  are  merely  the 
evidence  of  the  holder's  right  to  the 
shares  which  they  represent,  and  this 
right  is  not  perfected  until  the  blank 
assignment  is  finally  filled  out,  arid  the 
holder  procures  a  transfer  to  be  made 
upon  the  company's  books,  and  takes  a 
new  certificate  in  his  own  name;  and  this 
feature,  of  itself,  prevents  it  from  assum- 
ing the  character  of  negotiability.  Shaw 
V.  Spencer,  100  Mass.  382. 

"  Ross  V.  South  Western  E.  R.  Co.,  63 
Ga.  614;  Hill  v.  Newichawanick  Co.,  48 
How.  Pr.  (N.  Y.)  427;  Scripture  v.  Fran- 
cestown  Soapstone  Co.,  60  N.  H.  671; 
T.eitoh  V.  Wells,  48  N.  Y.  685;  Bruce  v. 
Smith,  44  Ind.  1;  McNeil  v.  Tenth  Na- 


America  v.  McNeil,  10  Bush  (Ky. ),  64; 
Bank  of  Commerce's  Appeal,  78  Penn.  St. 
69  ;  Stone  v.  Haokett,  12  Gray  (Mass.), 
227;  De  Corneau  v.  Guild  Farm  Oil  Co., 
8  Daly  (N.  Y.  C.  P.),  218;  Naglee  v. 
Pacific  Wharf  Co.,  20  Cal.  629  ;  Wes- 
ton V.  Bear  River,  &c.  Co.,  6  id.  425; 
Winter  v.  Belmont  Mining  Co.,  53  id. 
428;  People  ».  Elmore,  40  id.  614;  Bur- 
rail  V.  Bushwick  R.  R.  Co.,  75  N.  Y.  211; 
Bank  of  Utiea  v.  Smalley,  2  Caw.  (N.  Y.) 
770;  Holbrook  v.  N.  J.  Zinc  Co.,  67  N.  Y. 
616;  Orri).  Bigelow,  14  id.  556;  Isham  v. 
Buckingham,  49  id.  216;  Union  Bank  v. 
Laird,  2  Wheat.  (U.  S.)  890;  Johnson  v. 
Underbill,  52  id.  203 ;  Merchants'  Na- 
tional Bank  v.  Richards,  6  Mo.  App.  454 ; 
Driscoll  V.  West,  &c.  Mfg.  Co.,  36  N.  Y. 
Superior  Ct.  488 ;  Boatman's  Ins.  Co.  v. 
Able,  48  Mo.  136  ;  Noyes  v.  Spaulding, 
27  Vt.  420;  Parrott  v.  Byers,  40  Cal.  614; 
Baltimore  City  Pass.  R.  E.  Co.  v.  Sewell, 
86  Md.  288  ;  Duving  v.  Pericardos,  96 
U.  S.  198 ;  Kellogg  v.  Stookwell,  76  111. 
68  ;  Conant  v.  Seneca  Co.  Bank,  1  Ohio 
St.  298;  Campbell  v.  Morgan,  4  Bradw. 
(111. )  100  ;  Choteau  Spring  Co.  v.  Harris, 
20  Mo.  882  ;  Haldeman  v.  Hillsborough, 
&c.  R.  R.  Co.,  2  Handy  (Ohio),  101.  But 
see  Shenandoah  Valley  E.  E.  Co.  v.  Grif- 
feth,  78  Va.  918,  where  it  was  held  that 
an  attaching  creditor  would  hold  stock 
attached,  although  prior  thereto  the  stock 
had  been  assigned  to  a  bond  fide  purchaser, 
but  of  which  the  attaching  creditor  had 
no  notice.      See  also  Pinkerton  v.  Man- 
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fcdth  vdthout  notice  of  the  sale}     This  doctrine  is  held  to  apply 
even  where  the  general  law  declares  that  no  transfer  of  stock  shall 

Chester,  &o.  R.  R.  Co.,  42  N.  H.  424. 
Stock  standing  in  the  name  of  an  assignee 
as  security  for  a  debt,  although  the  debt 
has  been  paid,  cannot  be  attached  as  the 
property  of  the  assignor.  Beckwith  v. 
Burrough,  13  R.  I.  294.  The  assignment  of 
the  oertifioate,  with  the  necessary  power  to 
the  assignee  to  transfer  the  stock  to  himself 
on  the  company's  books,  is  a  symbolical 
delivery,  affecting  those  who  have  notice 
thereof,  as  if  the  transaction  had  been  made 
on  the  books.  Bank  of  America  v.  McNeil, 
10  Bush  (Ky. ),  54.  In  Cutting  v.  Damerel, 
88  K.  Y.  410,  in  an  action  by  the  re- 
ceiver of  an  insolvent  corporation  to  re- 
cover of  the  defendant  the  unpaid  balance 
due  upon  ten  shares  of  the  capital  stock 
of  the  corporation,  of  which  the  defendant 
was  at  one  time  owner,  it  appeared  that 
the  defendant  purchased  the  stock  in  1869. 
In  1874  he  requested  one  0.,  the  clerk  of 
the  corporation,  to  find  a  purchaser,  and 
under  the  direction  of  B.,  the  president 
of  the  corporation,  0.  purchased  such 
stock  for  B.  &  Co.,  of  which  firm  B.  was 
a  member,  and  B.  paid  the  defendant 
therefor  by  a  check  on  the  corporation, 
which  was  charged  to  B.  &  Co.  on  its 
books.  The  defendant  delivered  the  cer- 
tificates of  stock  to  0.,  with  a  transfer  of 
the  stock  signed  by  him  in  blank,  no 
name  being  inserted  as  transferee.  B.  was 
from  that  time  until  the  receiver  was  ap- 
pointed president  of  the  corporation,  and 
his  partner  was  one  of  the  trustees.  For 
four  years  after  the  sale  the  dividends  on 
the  stock  were  paid  to  B.  &  Co.,  as  ap- 
peared in  the  books  of  the  corporation. 
The  transaction  relating  to  the  sale  of  the 
stock  was  with  B.  alone.  It  was  held 
that  as  between  the  defendant,  the  corpo- 
ration, and  B.  &  Co.,  the  sale  of  stock 
was  valid  and  complete,  and  that  the  re- 
ceiver stood  in  no  better  position  than  the 
corporation  to  deny  the  validity  of  the 
sale,  even  though  the  defendant  remained 
registered  as  a  stockholder.  "  The  rule  is 
well  settled  that  one  who  takes  a  certifi- 
cate with  the  usual  power  of  attorney,  as 
between  him  and  the  transferee,  takes  the 
whole  title,  both  legal  and  equitable,  and 
it  makes  no  difference  that  the  blanks  are 


not  filled  up.  The  purchaser  here,  having 
taken  the  stock  with  a  blank  power  of 
attorney  signed  by  the  defendant,  within 
the  authorities  took  a  complete  and  per- 
fect title  to  the  stock,  and  was  the  abso- 
lute owner  thereof.  Holbrook  v.  New 
Jersey  Zinc  Co.,  67  N.  Y.  616,  624.  See 
also  DriscoU  v.  W.  B.  &  C.  M.  Co.,  59  id. 
96.  For  the  purpose  of  determining  the 
stockholder's  liability  in  case  of  the  insol- 
vency of  a  corporation,  the  stock-books  of 
the  corporation  are  not  conclusive.  While 
these  books  are  in  many  cases  evidence  of 
the  ownership,  this  rule  is  not  without  ex- 
ception. "  The  cases  Adderly  v.  Storms,  6 
Hill,  (N.  Y. )  624;  Mann  v.  Currie,  2  Barb. 
294  ;  Rosevelt  v.  Brown,  11  N.  Y.  148  ; 
Webster  v.  Upton,  91  U.  S.  65 ;  Pullman 
V.  Upton,  96  id.  329,  were  distinguished 
in  Cutting  v.  Damerel,  ante. 

1  People  V.  Elmore,  35  Cal.  653  ; 
Nagleei).  Pacific  Wharf  Co.,  20  id.  629. 
But  his  title  is  not  good  as  against  subse- 
quent purchasers  or  pledgees  of  the  stock, 
without  notice  of  the  assignment.  Thus, 
in  Piatt  V.  Birmingham  Axle  Co.,  41 
Conn.  255,  a  married  woman  owning 
stock  in  a  manufacturing  coiporation, 
which  stood  in  her  name,  joined  with 
her  husband  in  a  written  assignment  of 
it  to  A.,  to  secure  a  loan  made  by  him 
to  the  husband.  The  certificate  of  stock, 
which  contained  a  provision  that  the 
stock  should  be  transferred  only  on  the 
books  of  the  corporation  upon  surrender 
of  the  oe.i'tifioate,  was  delivered  to  A.,  but 
no  transfer  was  made  on  the  books.  A. 
gave  no  notice  to  the  corporation,  and  it 
had  no  notice  of  the  ti-ansaction  except  so 
far  as  it  was  chargeable  with  the  knowl- 
edge of  the  husband,  who  was  at  that 
time  its  secretary.  Two  years  after,  the 
corporation  made  a  loan  to  the  wife,  at 
the  request  of  both  husband  and  wife,  and 
upon  the  agreement  of  both  that  the  stock 
should  be  transferred  to  it  on  the  books 
as  security.  This  transfer  was  soon  after 
made  by  the  wife  alone.  The  agent  of 
the  corporation  at  the  time  asked  for  the 
certificate,  and  was  told  by  her  that  it  was 
at  her  house,  and  that  she  would  get  it, 
and  he  did  not  inquire  further.    By  stat- 
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be  valid  for  any  purpose  whatever,  until  it  shall  have  been  entered 
in  the  book  prescribed,  and  in  accordance  with  the  law.     Such  an 


ute  the  corporation  had  a  lien  on  the  stock 
of  its  members  for  any  debt  due  from 
them.  Since  the  transaction  the  wife  had 
died,  and  the  husband  had  from  the  iirst 
been  insolvent.  Upon  a  bill  in  chancery 
brought  by  A.  to  compel  the  corporation 
to  transfer  the  stock  to  him,  it  was  held, 
first,  that  the  knowledge  of  the  husband, 
while  secretary  of  the  corporation,  was 
not  the  knowledge  of  the  corporation ; 
second,  that  the  corporation,  although 
organized  for  manufacturing  purposes, 
was  not  going  beyond  its  powers  in 
making,  incidentally,  such  a  loan;  third, 
that  independently  of  the  transfer  of  the 
stock  to  the  corporation,  it  had  a  statu- 
tory lien  on  the  stock  for  the  debt  due 
from  the  wife,  and  that  this  lien  took 
precedence  of  the  lien  of  the  petitioner ; 
fourth,  that  the  neglect  to  require  the  wife 
to  produce  and  surrender  the  certificate  at 
the  time  of  the  loan  and  transfer,  was  not 
sufficient  to  prevent  the  lien  from  attach- 
ing. Instances,  however,  are  rare  in  which 
stock  will  be  purchased  unless  the  seller 
produces  the  certificate ;  and,  as  it  is  held 
that  the  possession  of  the  certificate  by  a 
third  person,  accompanied  by  an  assign- 
ment and  power  of  attorney  to  transfer  it 
on  the  books,  is  presumptive  evidence  of 
ownership  by  the  holder,  it  is  quite  evi- 
dent that  a  person  who  purchases  the 
stock  without  requiring  the  vendor  to 
produce  the  certificate,  takes  it  at  his 
peril;  and  if  the  person  holding  the  cer- 
tificate subseijuently  procures  a  transfer  to 
be  made  to  him  upon  the  books  of  the 
corporation,  neither  the  creditors  of  the 
assignor  nor  a  purchaser  from  him  can 
impeach  such  holder's  title.  Johnston  v. 
LafSin,  103  U.  S.  800;  Prall  v.  Tilt,  28 
N.  J.  Eq.  480  ;  Webster  v.  Upton,  91 
U.  S.  65  ;  Fatman  v,  Loback,  1  Duer 
(N.  Y.),  354;  Bank  v.  Lanier,  11  Wall 
(U.  S.)  369;  Wood's  Appeal,  92  Penn.  St. 
379;  Dovey's  Appeal,  97  id.  53;  Conti- 
nental Bank  v.  Elliott  Bank,  7  Fed.  Pep. 
369;  Moorlie  v.  National  Bank,  11  Phila. 
(Penn.)  366;  Bank  v.  Campbell,  2  Eich. 
(S.  C.)  Eq.  179;  Fraser  v.  Charleston,  11 
S.  C.  486;  Kortright  D.  Commercial  Bank, 
20  Wend.   (N.   Y.)   91.     In  Bridgeport 


Bank  v.  N.  Y.  &  N.  H.  K.  E.  Co.,  30 
Conn.  275,  this  question  was  considered, 
and  it  was  held  by  the  courts  that  where 
the  by-laws  of  a  corporation  provided  that 
stock  should  not  be  transferred  except 
upon  a  surrender  of  the  certificate,  a  trans- 
fer permitted  by  it  without  such  surren- 
der, when  the  corporation,  or  any  of  its 
officers  or  agents  who  had  charge  of  the 
transfer  of  its  stock  had  knowledge  that 
the  certificate  had  been  assigned  to  other 
parties,  was  fraudulent  as  to  such  parties, 
and  entitled  them  to  a  transfer  of  the 
stock  on  demand,  or,  in  case  said  corpo- 
ration refused  to  transfer  it,  to  recover  of 
it  the  value  of  the  stock.  In  that  case 
the  plaintiffs  in  May,  1849,  received  from 
E.  &  G.  L.  Schuyler,  as  collateral  security 
for  money  advanced,  oertiflcntes  of  90 
shares  of  the  stock  of  the  New  York  & 
New  Haven  E.  E.  Co.,  of  which  E.  Schuy- 
ler was  transfer  agent.  The  certificates 
had  shortly  before  been  issued  by  Schuy- 
ler, as  transfer  agent,  to  the  firm.  At 
this  time  the  capital  stock  of  the  company 
was  fixed  by  its  charter  at  $2,500,000, 
which  had  all  been  taken  and  paid  in. 
In  July,  1854,  it  was  discovered  that 
Schuyler  had  fraudulently  issued  to  the 
firm  certificates  of  stock  to  a  very  large 
amount  beyond  the  capital  limited  by  the 
charter,  of  which  480  shares  had  been 
issued  prior  to  the  issuing  of  the  certifi- 
cates held  by  the  plaintiffs,  but  there  was 
no  evidence  that  any  of  this  spurious  stock 
had  at  that  time  passed  out  of  the  hands 
of  the  firm.  The  tii-m  owned  at  the  time 
of  the  delivery  of  the  certificates  to  the 
plaintiffs,  160  shares  of  genuine  stock. 
The  certificates  were  accompanied  on  the 
same  paper  by  a  printed  form  of  assign- 
ment and  power  of  attorney,  which  were 
executed  by  Schuyler  in  the  name  of  the 
firm  under  seal,  but  were  left  in  blank  as 
to  the  names  of  the  transferee  and  attor- 
ney. Those  instruments  were  In  the  form 
prescribed  by  the  directors,  and  which  had 
from  the  first  been  in  use.  A  by-law  of 
the  company  provided  that  all  transfers 
of  stock  should  be  made  on  the  books  ot 
the  company  at  the  office  of  the  transfer 
agent,  and  that  no  transfers  should  be 
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enactment  is  confined  in  its  application  to  the  objects  sought,  which 
are  the  security  and  ease  of  remedy  of  creditors  of  the  corporation, 
and  the  information  of  stockholders  and  creditors,  and  in  any  event 
does  not  affect  the  validity  of  an  assignment  as  between  the  vendor 
and  vendee,  or  subsequent  purchasers,  or  attaching  creditors,  who 
had  actual  knowledge  or  notice  of  the  assignment.^  But  before  an 
assignee's  rights  can  be  perfected  as  against  the  corporation,  so  that 


allowed  except  upon  a  surrender  of  the 
certificate  held  by  the  party  making  the 
transfer  ;  and  this  appeared  upon  the  face 
of  the  certificate.  Of  the  480  shares  over- 
issued at  the  time  the  plaintiffs  took  their 
certificates,  the  certificates  of  over  350 
were,  within  the  next  two  years,  surren- 
dered by  the  firm,  and  the  stock  which 
they  purported  to  represent  transferred  on 
the  books  of  the  company  to  other  par- 
ties. The  plaintiffs  held  their  certificates 
without  calling  for  a  transfer  of  the  stock, 
and  without  giving  notice  to  the  company, 
until  after  the  discovery  of  the  fraud  of 
Schuyler  in  July,  1854,  when  they  made 
demand  on  the  company  to  be  allowed  to 
transfer  the  stock  to  themselves  under  the 
power  of  attorney.  The  company  refus- 
ing, they  brought  an  action  on  the  case 
for  damages.  It  was  held,  first,  that  the  90 
shares  would  be  presumed  to  be  a  part  of 
the  160  genuine  shares  owned  at  the  time 
by  the  firm,  in  the  absence  of  proof  on  the 
part  of  the  defendants  to  the  contrary ; 
second,  that,  regarding  the  stock  as  gen- 
uine, the  plaintiffs  had  not  lost  their  right 
to  it,  and  their  right  to  a  transfer  of  it  on 
the  books  of  the  company,  by  the  trans- 
fers to  a  greater  amount  than  the  160 
genuine  shares  made  by  the  Schuylers  to 
other  parties  on  the  books  of  the  com- 
pany, the  defendants  having  by  their  own 
by-laws,  and  by  the  conditions  of  their 
certificates,  no  right  to  allow  the  stock  to 
be  transferred  except  upon  a  suiTender  of 
the  certificate;  third,  that  the  allowing  of 
the  transfer  of  the  stock  to  other  parties 
on  the  books  of  the  company  was  a  fraud 
of  the  transfer  agent,  of  which  the  de- 
fendants could  not  take  advantage,  since 
the  agent  was  acting  within  the  scope  of 
his  official  power,  and  with  full  knowl- 
edge that  the  stock  was  owned  by  the 
plaintiff,   and  that  their  certificate   was 


outstanding.  See  also,  upon  the  general 
proposition  stated  supra,  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  (Mass.)  90;  McNeil 
V.  Tenth  National  Bank,  46  N.  Y.  -325; 
Mount  Holly  Turnpike  Co.  v.  Ferree;  17 
N.  J.  Eq.  117.  The  holder  of  stock, 
which  has  been  assigned  to  him  for  value, 
is  said  not  to  be  affected  by  the  "  shackles 
imposed  by  a  lis  pendens."  Cutting  v. 
Damerel,  88  N.  Y.  410 ;  Leitch  v.  Wells, 
48  id.  585. 

1  People  V.  Elmore,  35  Cal.  653;  John- 
son V.  Underbill,  52  N.  Y.  203;  Smock  v. 
Henderson,  1  Wils.  (Ind.)  241.  And  this 
is  also  the  rule  where  the  certificate  on  its 
face  sets  forth  that  the  stock  represented 
thereby  is  only  transferable  on  the  books 
of  the  company.  Bruce  v.  Smith,  44 
Ind.  1.  The  transfer  is  valid  as  between 
the  parties,  and  a  pledgee  thereof  may  sue 
in  his  own  name  to  protect  his  interest,  as 
such,  in  the  property  of  the  corporation, 
and  is  not  required  to  act  through  the 
corporation.  Johnson  v.  Canfield,  26 
Minn.  43.  The  assignee  receiving  the 
certificate  with  a  power  of  attorney,  etc., 
gets  the  entire  interest  of  the  seller,  with 
all  his  rights.  Underwood  v.  N.  Y. 
&  N.  H.  R.  R.  Co.,  17  How.  Pr.  (N.  Y.) 
587;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  30;  N.  Y.  &  N.  H.  R.  R.  Co. 
V.  Ketchum,  3  Keyes  (N.  Y.),  363.  In 
other  words,  such  an  assignment  is  suffi- 
cient to  pass  the  title  to  the  assignee. 
Baltimore,  &c.  R.  R.  Co.  «.  Sewell,  35 
Md.  238;  Noyes  v.  Spanlding,  27  Vt.  420. 
The  assignee  in  such  a  case  has  at  least 
an  equitable  title  to  the  stock,  and  upon 
its  surrender  to  the  corporation,  may  com- 
pel its  transfer  to  him  upon  the  books, 
and  the  issue  of  new  certificates.  Halde- 
man  v.  Hillsborough,  &c.  R.  R.  Co.,  2 
Handy  (Ohio),  101. 
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he  can  claim  a  dividend  upon  the  stock,  the  right  to  vote,  or  to 
exercise  other  distinctive  rights  of  a  stockholder,  he  must  at  least  ap- 
ply to  the  proper  officers  of  the  corporation  to  have  the  stock  tra7i,sf erred, 
and  a  new  certificate  issued  to  him,  according  to  the  provisions  of  the 
charter,  the  general  law,  or  the  by-laws  of  the  corporation.^ 

In  some  of  the  cases,  a  distinction  has  been  drawn  between  the 
effect  of  a  mere  assignment  of  a  certificate  of  stock  where  the  char- 
ter or  general  law  requires  that,  in  order  to  be  valid,  a  transfer  must 
be  made  upon  the  books  of  the  company .^  and  one  where  this  re- 
quirement is  only  made  by  the  terms  of  a  by-law  of  the  corporation.^ 
But  it  is  quite  difficult  to  see  how  any  distinction  can  be  made  be- 
tween the  effect  of  a  statute  and  a  by-law  which  is  made  by  author- 
ity conferred  expressly  by,  and  strictly  within,  the  provisions  of  a 
statute.  A  by-law  made  by  the  corporation  in  pursuance  of  statu- 
tory authority,  is  as  effectual  as  a  provision  to  that  effect  made  in 


1  Sargent  v.  Essex  Marine  Railway,  5 
Gray  (Mass.),  373. 

'■*  Fisher  'O.  The  Essex  Bank,  5  Gray 
(Mass.),  373;  Sabin  v.  Bank  of  Wood- 
stock, 21  Vt.  353;  Pittsburgh,  &o.  E.  R. 
Co.  V.  Clarke,  29  Penn.  St.  146. 

'  Sargent  v.  Essex  Marine  Railway, 
ante.  In  Dickinson  v.  Central  National 
Bank,  129  Mass.  279,  37  Am.  Rep.  351, 
this  distinction  was  referred  to,  and  ap- 
parently recognized.  In  that  case  the 
owner  of  stock  in  a  national  bank  deliv- 
ered his  certificate,  with  a  power  of  attor- 
ney to  transfer  the  stock,  as  collateral 
security  for  a  note  given  by  him  to  a 
creditor.  The  by-laws  of  the  bank  pro- 
vided that  its  stock  should  only  be  as- 
signable on  its  book,  subject  to  the  na- 
tional banking  act,  and  that  a  transfer- 
book  should  be  kept,  and  that  the  old 
certificate  should  be  surrendered,  and  new 
ones  issued.  The  owner  of  the  stock 
afterwards  went  into  bankruptcy.  On 
notice  to  him  and  his  assignee,  the  payee 
sold  the  stock,  and  the  bank  refusing  the 
demand  of  the  assignee  for  a  transfer, 
transferred  the  stock .  to  the  purchaser, 
and  in  an  action  by  the  assignee  against 
the  bank  for  a  conversion  of  the  stock,  it 
was  held  that  it  was  not  liable.  The  Na- 
tional Banking  Act,  U.  S.  Rev.  Stat. 
§  5139,  under  which  all  national  banks 
are  organized,  declares  that  "the  capital 
stock  of  each  association  shall  be  divided 


into  shares  of  one  hundred  dollars  each, 
and  be  deemed  personal  property,  amd 
transferable  on  the  books  of  the  assodatim, 
in  such  manner  as  may  be  prescribed  in 
the  by-laws  or  articles  of  association." 
It  will  be  observed  that  the  statute  makes 
it  imperative  that  the  transfer  shall  be  made 
upon  "  the  books  of  the  association,"  and 
only  gives  to  the  association  authority  to 
provide  by  its  by-laws,  or  articles  of  asso- 
ciation, the  manner  in  which  the  transfer 
shall  be  made  therein.  The  court  did  not 
pass  upon  the  question  as  to  whether  a 
transfer,  valid  as  against  the  corporation 
or  thii'd  persons,  could  be  made  in  any 
other  manner;  but  did  hold  that  the  per- 
son to  whom  the  new  certificate  was 
issued  had  a  good  title  thereto,  as  against 
the  assignee  in  bankruptcy,  and  therefore 
that  the  bank  could  not  be  held  charge- 
able as  for  a  conversion  of  the  stock. 
"  As  between  Pond  (the  original  owner 
of  the  stock)  and  Goes  &  Co.  (the  party 
to  whom  the  note  was  given  and  the 
stock  was  assigned),  the  deliveiy  of  the 
certificate,"  said  Colt,  J.,  "as  collateral 
security  for  a  debt  dun  the  latter,  with  a 
power  of  attorney  to  transfer  the  shares, 
and  execute  an  assignment  of  them  to  any 
other  person,  conferred  a  power  coupled 
with  an  interest,  and  gave  to  any  one 
claiming  under  an  execution  of  the  power, 
a  right  to  demand  of  the  bank  a  certificate 
of  the  stock." 
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the  charter  itself,  and  if  in  the  case  of  a  charter  provision,  the  pub- 
lic are  bound  to  take  notice  thereof,  so  are  they  equally  bound  to 
take  notice  of  a  provision  of  the  charter  conferring  authority  upon 
the  corporation  to  make  regulation  by  its  by-laws  as  to  the  manner 
in  which  its  stock  shall  be  transferred,  and  therefore  are  put  upon  in- 
quiry as  to  the  provisions  of  such  by-laws  in  that  regard.  The  dis- 
tinction is  said  to  rest  upon  the  evident  intention  of  the  legislature. 
That  is,  that  a  statutory  provision  as  to  the  manner  in  which  stock  in 
a  corporation  shall  be  transferred  is  mandatory,  and  made  for  the  pro- 
tection of  creditors,  etc.,  as  well  as  for  the  convenience  of  the  corpora- 
tion, and  that  no  title  thereto  can  be  acquired  until  its  provisions  have 
been  complied  with ;  ^  while  a  by-law  made  in  pursuance  of  authority 
conferred  by  the  charter  or  the  general  law,  is  merely  for  the  conven- 
ience of  the  corporation  itself.^  This  distinction  is  not  believed  to  be 
well  founded,  and  is  repudiated  in  several  States,  by  highly  respect- 
able authorities ;  and  the  tendency  of  the  later  cases  is  to  hold  that 
there  is  really  no  distinction  in  this  respect,  avd  that  in  the  case  of 
attaching  creditors  either  with  or  without -notice  of  the  assignment,  the 
title  of  the  assignee  is  good,  whether  it  has  been  entered  upon  the 
books  of  the  corporation  or  not,  agreeably  either  to  the  provisions  of 
the  charter  or  general  law,  or  of  a  by-law  of  the  corporation  made 
in  pursuance  of  statutory  authority.^ 

1  Union  Bank  v.  Laird,  2  Wheat.  If  there  is  a  conflict  between  the  certifi- 
(U.  S.)  390 ;  Fisher  v.  Essex  Bank,  ante,  cate  and  the  by-laws  of  the  corporation 
In  Ex  pwrte  Murphy,  51  Wis.  519,  it  was  as  to  the  mode  of  transfer,  if  the  mode 
held  that,  under  §  1751  of  the  Gen.  Stat.,  provided  in  the  certificate  is  pursued,  the 
no  assignment  of  shares  of  stock  is  valid  company  is  bound  to  enter  the  transfer, 
except  between  the  parties,  unless  it  is  although  the  by-laws  provide  that  a  dif- 
entered  on  the  books  of  the  company  ac-  ferent  mode  shall  be  pursued.  Such  state- 
cording  to  the  requirements  of  the  statute,  ment  in  the  certificate  is  a  waiver  of  the 
and  that  until  this  is  done  an  attaching  provision  of  the  by-laws..  Strange  v. 
creditor  takes  priority  over  the  assignee  Houston,  &c.  E.  E.  Co.,  53  Tex.  162. 
of  the  stock.  In  Stockwell  u.  St.  Louis  See  also  Holly  Springs  Bank  v.  Pinson, 
Mercantile  Co.,  9  Mo.  App.  133,  it  was  58  Miss.  421;  38  Am.  Eep.  330. 
held  that  a  transfer  of  stock  not  entered  '  Sargent  v.  Essex  Marine  EaUway, 
on  the  books  of  the  corporation,  as  re-  <mte. 

quired  by  its  by-laws,  is  not  binding  on  '  People  v.  Elmore,  35  Cal.  653;  John- 
the  corporation  ;  but,  if  a  transfer  has  son  «.  Underbill,  52  N.  Y.  203 ;  Smock  v. 
been  refused  by  the  corporation  upon  de-  Henderson,  1  Wils.  (Ind.)  241;  Conti- 
mand  by  an  assignee  clothed  with  proper  nental  National  Bank  v.  Elliott  National- 
authority  to  that  end,  the  corporation  is  Bank,  U.  S.  C.  C.  Mass.  May  21,  1881, 
liable  to  him  in  damages.  Carroll  v.  Mul-  reported  37  Am.  Eep.  353,  n.  Such  a 
lauphy  Savings  Bank,  8  Mo.  App.  249.  statute  is  held  to  be  confined  in  its  appli- 
And  equity  under  such  circumstances  will  cation  to  the  security  and  ease  of  remedy 
protect  the  rights  of  the  assignee.  Home  of  creditors,  and  for  the  information  of 
Stock  Ins.  Co.  V.  Sherwood,  72  Mo.  461.  stockholders  and  creditors,  and  does  not 
VOL.  I.  — 16 
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The  object  of  the  statute  is  attained  when  subsequent  purchasers 
have  notice  of  the  sale  and  assignment  of  stock  by  a  particular 
stockholder;  and  serious  injustice  would  result,  if  a  strict  construc- 
tion was  to  be  put  upon  such  statute,  and  purchasers  with  knowl- 
edge of  the  fact  that  a  person  whose  name  appears  upon  the  books 
of  a  corporation  has  really  sold  and  assigned  his  stock,  were  to  be 
given  precedence  over  a  prior  bond  fide  purchaser,  simply  because 
they  had  been  more  diligent  than  he,  in  procuring  an  entry  of  the 
transfer  to  them  to  be  entered  upon  the  books  of  the  corporation. 
Such  a  construction  would  be  in  aid  of,  rather  than  in  prevention  of 
fraud,  and,  according  to  the  better  class  of  cases,  where  a  purchaser  or 
attaching  creditor  has  notice  of  the  prior  sale  and  assignment  of  the 
stock,  he  acquires  no  title  thereto,  legal  or  equitable,  as  against  such 
prior  purchaser,  although  the  latter  has  neglected  to  have  the  stock 
transferred  upon  the  books  of  the  corporation.  And,  even  in  those 
States  where  it  is  held  that  only  an  equitable  title  passes,  a  court  of 
equity  will  protect  the  title  of  the  assignee  against  a  subsequent 
purchaser  or  execution  creditor,  where  the  purchaser  or  creditor  had 
notice  of  the  pledge  or  sale  of  the  stock  to  him ;  ^  and  there  can  be  no 


affect,  as  between  the  vendor  and  vendee, 
the  validity  of  an  assignment  of  the  stock; 
and  after  such  an  assignment  the  vendee 
assumes  and  holds  to  the  coi'poration  and 
its  creditors  the  same  relation  as  the 
vendor  held  before  the  assignment;  and 
if  by  reason  of  his  neglect  to  have  the 
stock  regularly  transferaed  on  the  books, 
the  vendor  is  subjected  to  liability  for  any 
of  the  debts  of  the  corporation,  the  vendee 
is  liable  to  him  therefor.  Johnson  v. 
Underhill,  52  N.  Y.  203;  Boss  v.  South- 
western R.  R.  Co.,  53  Ga.  514;  Hill  v. 
Newichawanick  Co.,  48  How.  Pr.  (N.  Y.) 
427;  Bruce  v.  Smith,  44  Ind.  1;  Leiteh  v. 
Welles,  48  N.  Y.  585;  Scripture  v.  Fran- 
cestown  Soapstone  Co.,  50  N.  H.  571; 
Bank  of  America  v.  McNeil,  10  Bush 
(Ky.),  54  ;  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325.  The  rule  maybe 
said  to  be  that  an  assignment  of  stock, 
unaccompanied  by  a  transfer  upon  the 
books  of  the  corporation,  vests  in  the 
assignee  only  an  equitable  title  as  against 
the  company,  but  an  absolute  legal  owner- 
sliip  as  against  the  assignor;  and  this,  too, 
although  theie  is  no  manual  delivery  of 
the  certificate.    Grymes  ».  Hone,  49  N.  Y. 


17.  The  provision  for  the  transfer  of 
stock  on  the  books  of  the  corporation  is 
necessary  in  order  that  the  officers  or 
agents  of  the  corporation  may  know  on 
■whom  to  serve  notices  of  the  general 
meetings,  and  to  secure  the  members 
against  fraud,  which  otherwise  might  be 
perpetrated  upon  them. 

>  Colt  V.  Ives,  81  Conn.  25.  In  Fisher 
V.  Essex  Bank,  5  Gray  (Mass.),  373,  the 
creditor  who  attached  the  stock  had  no 
notice  of  the  sale  to  the  plaintiff;  but  it 
is  evident,  from  the  language  of  the  court, 
that  if  he  had  been  affected  with  notice 
thereof,  a.  different  rule  would  have  been 
adopted.  In  Cheever  v.  Meyers,  52  Vt.  66, 
a  certificate  of  stock  was  assigned  to  se- 
cure a  loan,  but  not  transferred  on  the 
books.  A  creditor  of  the  assignor  of  the 
stock,  knowing  of  the  assignment,  at- 
tached it.  It  was  held  that  a  court  of 
equity  not  only  should,  but  would,  pro- 
tect the  title  of  the  assignee  in  all  cases 
where  the  attaching  creditor  had  knowl- 
edge of  facts  which  should  have  put  him 
on  inquiry  regarding  the  equitable  owner- 
ship. See  also  Home  Stock  Ins.  Co.  v. 
Sherwood,  72  Mo.  461. 
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good  reason  why  the  same  rule  should  not  apply  where  the  corporation 
has  notice  of  such  pledge  or  sale.  The  only  object  in  requiring  such 
a  transfer  is  for  the  protection  of  the  corporation,  and  to  enable  pur- 
chasers to  ascertain  the  title  to  the  stock ;  and  as  the  corporation  is 
not  required  by  statute  to  throw  its  transfer-books  open  to  the  in- 
spection of  the  public,  or  to  any  one  who  has  not  an  interest  in  its 
stock,  so  far  as  third  persons  are  concerned,  it  would  seem  that  the 
object  is  attained  when  the  proper  ofificers  of  the  corporation  have 
been  notified  of  a  change  in  the  title  of  the  stock  of  a  particular 
stockholder,  so  that  upon  inquiry,  the  state  of  the  title  can  be  ascer- 
tained.^ But  in  the  Massachusetts  case  before  cited,^  the  court  inti- 
mated that  if  a  formal  notice  of  the  assignment,  etc.,  had  been  given 
to  the  proper  officers,  it  would  have  been  of  no  avail  against  the  attach- 
ing creditor.  It  has  been  held,  however,  in  New  Jersey,*  that  where 
the  stock  of  a  corporation  is  pledged  to  the  corporation  itself  for  a 
debt  due  to  it  from  a  stockholder,  and  an  irrevocable  power  of  attor- 
ney to  transfer  the  stock  is  executed  to  it  by  the  stockholder,  the 
transfer  is  good  against  attaching  creditors,  although  the  assignment 
has  not  been  entered  upon  the  transfer-books  as  required  by  the 
charter.  The  charter  in  these  cases  provided  that  the  stock  should 
be  transferable  on  the  books,  and  that  "  the  books  of  transfer  should 
be  kept,  and  should  be  evidence  of  the  ownership  of  such  stock  in 
all  elections,  etc."  Now,  if  the  corporation  itself  is  protected  by  an 
assignment  under  these  circumstances,  it  is  only  upon  the  ground 
that  the  title  to  the  stock  might  be  ascertained  upon  inquiry  of  the 
proper  officers,  and  the  same  result  is  attained  when  the  proper  offi- 
cers have  notice  of  an  assignment  to  any  person. 

As  yrs  have  seen,  it  is  held  in  some  of  the  States  that  an  assign- 
ment of  stock,  accompanied  by  a  delivery  of  the  certificates  and  a 
power  of  attorney,  passes  the  legal  title  to  the  stock,  subject  only  to 
any  right  which  the  company  may  have  to  refuse  a  transfer,  and 
that  a  formal  transfer  upon  the  books  of  the  company  are  not  essen- 

1  Sturges  V.  Enapp,  31  Vt.  1,  53.     As  assignment,    given    to    the    corporation, 

the  corporation  is  deemed  a  trustee  for  without  a  transfer,  would  be  sufiScient  in 

the  stockholders  in  regard  to  the  capital  equity.     Dearie®.  Hall,  3  Euss.  1;  Foster 

stock  and  corporate  property,  and  notice  v.  Blackatone,  1  My.  &  K.  297;  Timson 

to  the  trustee  of   equitable  property  is  v.  Eamsbottoii),  2  Keen,  35. 
sufficient  to  perfect  its  delivery,  and  in         *  Fisher  v.  Essex  Bank,  ante. 
those  States  where  the  courts  hold  that  a         '  Hunterdon,    &c.    Bank    v.    Nassau 

transfer  upon  the  books  is  necessary  to  Bank,  17  N.  J.  Eq.  496;  Broadway  Bank 

pass  the  title,  it  would  seem  that  there  v.  McElrath,  13  id.  24. 
can  be  no  doubt  but  that  notice  of  the 
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tial  to  perfect  his  title,^  even  where  the  general  law  declares  that  no 
transfer  of  stock  shall  be  valid  "  for  any  purpose  whatever,"  until  it 


I  Koss  V.  South  Western  E.  B.  Co.,  53 
Ga.  511;  Leitoh  v.  Welles,  48  N.  Y.  585; 
Scripture  v.  franoestown  Soapstone  Co., 
60  N.  H.  571;  Bruce  v.  Smith,  44  Ind.  1; 
McNeil  V.  Tenth  National  Bank,  46  N.  Y. 
325;  Bank  of  America  v,  McNeil,  10  Bush 
(Ky.),  54.  In  a  case  before  the  United 
States  Circuit  Court,  Massachusetts,  May 
21,  1881, — Continental  National  Bank'u. 
Elliott  National  Bank,  7  Fed.  Rep.  369, 
also  reported  37  Am.  Eep.  353  n,  —  a  sim- 
ilar question  arose,  under  similar  circum- 
stances, except  that  in  the  latter  case  the 
question  arose  between  an  attaching  cred- 
itor, having  no  notice  of  the  assignment, 
and  the  bank;  and  it  was  held  that  the 
assignment  was  valid  against  the  attach- 
ment. The  opinion  of  Lowell,  J.,  con- 
tains such  a  careful  and  thorough  review 
of  the  question  and  the  authorities  that  I 
give  it  entire.  He  said:  "  It  is  a  general 
rule  that  creditors,  whether  they  proceed 
by  an  attachment  on  mesne  process,  seizure 
on  execution,  creditor's  bill,  or  through 
aji  assignee  in  bankruptcy,  must  take 
their  debtor's  property  subject  to  all  equi- 
table, as  well  as  legal,  charges,  liens,  or 
apposing  titles.  Willis,  J.,  in  giving 
judgment  in  the  Queen's  Bench,  in  1868, 
in  a  case  quite  analogous  to  this,  against 
the  right  of  seizing  shares  of  the  apparent 
owner,  said  that  it  was  a  rule  applied  by 
that  court  more  than  a  hundred  years  be- 
fore, in  the  analogous  case  of  the  statutory 
execution  under  the  bankrupt  law,  that 
the  creditors  can  have  no  more  than  a 
debtor  was  entitled  to  in  equity  or  at  law. 
Pickering  v.  Ilfraoombe  Railway  Co.,  L.  B. 
3  C.  P.  235,  251.  It  has  been  the  law  of 
the  Lord  Mayor's  Court  in  London,  from 
the  time  of  Richard  I.,  that  an  equitable 
assignment  of  a  ch^se  in  action  should  pre- 
vail against  an  attachment.  Westoby  v. 
Day,  2  E.  &  B.  605.  This  application  of 
the  rule  obtains  in  Massachusetts,  and  in 
the  United  States  generally,  though  a  few 
courts  hold  otherwise.  Drake  on  Attach- 
ments, ch.  24  ;  Thayer  v.  Daniels,  113 
Mass.  129,  and  cases  cited.  The  doctrine 
is  so  familiar  that  I  will  merely  cite  au- 
thorities to  show  that  it  is  the  general 
rule  in  Massachusetts  as  well  as  elsewhere. 


The  exceptions  to  it  in  this  State  1  will 
consider  afterward.  See  Wakefield  v. 
Martin,  3  Mass.  558;  Dix  v.  Cobb,  4  id. 
508;  Kendall  v.  Lawrence,  22  Pick.  (Mass.) 
540;  Kingman  v.  Perkins,  105  Mass.  Ill; 
Thayer  v.  Daniels,  113  id.  129;  Boston 
Music  Hall  Association  v.  Cory,  129  id. 
435. 

"  The  incorporeal  property  of  the  share- 
holder in  a  company  of  this  sort  is  reprer 
sen  ted  by  his  certificates;  and  if  these  are 
conveyed,  the  failure  to  record  the  con- 
veyance is  not  evidence  of  such  a  con- 
structive fraud  as  sometimes  arises  from 
the  possession  of  chattels  after  the  prop- 
erty has  been  parted  with.  On  the  con- 
trary, it  was  proved  in  early  cases  to  be 
the  usage,  and  is  now  adopted  by  the 
courts  as  law  based  on  such  usage,  that 
the  possession  of  the  certificates,  with  a 
power  to  transfer  them,  is  prima  facie 
evidence  of  title;  and  if  in  fact  the  pos- 
sessor has  given  value,  his  title  cannot  be 
impeached  even  by  subsequent  purchasers 
who  did  not  receive  the  certificates,  much 
less  by  creditors  of  the  transferrer.  In 
late  cases  these  Certificates  are  likened  to 
bills  of  lading,  and  other  giiasi  negotiable 
securities.  See  Black  v.  Zacharie,  3  How. 
(U.  S.)  483;  Bank  v.  Lanier,  11  Wall. 
(U.  S.)  369  ;  Johnston  v.  Laflin  (S.  0. 
U.  S.),  23  Alb.  L.  J.  893;  U.  S.  v. 
Vaughan,  3  Binney,  394,  approved  in 
U.  S.  1).  Cutts,  1  Sumn.  (U.  S.)  133; 
Finney's  Appeal,  59  Penn.  St.  398;  Smith 
V.  Crescent  City  Co.,  30  La.  An.  1378; 
N.  Y.  &  N.  H.  R.  Co.  1).  Schuyler,  34 
N.  Y.  80;  McNeil  v.  Tenth  National  Bank, 
46  id.  825;  s.  c.  7  Am.  Bep.  341;  Winter 
V.  Belmont  Mining  Co.,  53  Cal.  428  ;  Fra- 
ser  1).  Charleston,  11  8.  C.  486  ;  Strong  v. 
Houston  R.  Co.,  10  Rep.  28;  Broadway 
Bank  v.  McElrath,  13  N.  J.  Eq.  24  ;  8.  o. 
24  id.  496;  Prall  v.  Tilt,  28  id.  488  ;  Mer- 
chants' Bank  v.  Richards,  6  Mo.App.  454  ; 
Conanti).  Seneca  Co.  Bank,  1  Ohio  St.  298; 
Duke  V.  Cahawba  Navigation  Co.,  10  Ala. 
82 ;  Ross  v.  South  Western  R.  Co.,  53  Ga. 
514.  In  many  of  the  foregoing  cases  there 
were  laws  providing  for  the  transfer  of 
shares  upon  the  books  of  the  company. 
But  the  courts  held  that  this  registration 
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shall  have  been  entered  upon  the  books  prescribed  and  in  accordance 
with  the  law ;  ^  and  the  tendency  of  the  cases  is  to  treat  certificates 


was  intended  chiefly  for  the  convenience 
of  the  company,  to  enable  it  to  know  who 
should  have  dividends,  and  who  should 
vote.  No  doubt  it  is  sometimes  intended 
as  a  record  of  persons  liable  for  the  debts 
of  the  company,  and  is  so  in  the  case  of 
national  banks;  but  the  great  weight  of 
authority  is  that  it  is  not  intended  for  the 
benefit  of  creditors  of  the  individual  share- 
holders. Some  of  the  courts  hold  that  the 
unrecorded  transfer  passes  only  an  equi- 
table title;  others,  that  it  gives  a  legal 
title.  I  assume  that  by  the  decisions  in 
the  courts  of  the  United  States  only  an 
equitable  title  is  acquired.  That  point  is 
unimportant. 

"The  statutes  of  many,  perhaps  of 
most,  of  the  States,  provide  that  certain 
conveyances  of  land  and  of  chattels  shall 
be  recorded,  and  that  until  record  is  made, 
a  conveyance  shall  have  no  effect  except- 
ing between  the  pai-tiea,  and  in  most  cases 
those  having  actual  notice.  An  attaching 
or  seizing  creditor,  without  notice  of  a 
prior  convej'ance,  is  undoubtedly  within 
the  words  of  these  statutes  ;  and  so  such 
creditors  have  come  to  be  treated,  and 
even  spoken  of,  as  in  some  sort  pur- 
chasers. A  few  of  the  statutes  requiring 
registration  of  the  shares  of  companies 
follow  the  exact  language  of  these  registry 
laws,  and  declare  that  no  unrecorded  title 
shall  be  good,  except  against  persons 
having  notice.  In  California,  even,  such 
a  law  is  held  not  to  avail  creditors  (Win- 
ter «.  Belmont  Co.,  53  Cal.  428);  but  in 
Maine  and  Massachusetts,  the  decision, 
and  perhaps  the  better  one,  is  that  such 
a  law  must  be  construed  like  other  similar 
registry  laws.  Skowhegan  Bank  v.  Cut- 
ler, 49  Me.  315;  Rock  v.  Nichols,  3  AUen 
(Mass.),  342.  It  was  in  this  state  of 
things  that  the  case  which  is  the  support 
of  the  defence  here  was  decided.  In  Fisher 
V.  Essex  Bank,  5  Gray  (Mass.),  373,  the 
charter  of  a  bank  incorporated  in  Massa- 
chusetts provided  that  the  shares  should 
be  transferred  only  at  the  banking-house, 
and  upon  the  books  of  the  company,  and 


the  court  held  that  an  attaching  creditor 
could  hold  against  an  earlier  unrecorded 
transfer  for  value.  1  have  studied  this 
decision  with  care.  It  seems  to  proceed 
upon  the  theory  that  by  the  charter,  which 
Is  a  public  statute,  there  can  be  no  such 
thing  as  an  equitable  transifer,  or,  at  any 
rate,  none  except  by  a  sort  of  equitable 
estoppel  between  the  parties;  and  that  it 
was  a  part  of  the  intent  of  the  act  that  a 
creditor  at  law  should  have  the  legal  right 
to  attach  the  legal  title.  This  decision 
has  been  followed  in  Illinois  (People's 
Bank  v.  Gridley,  91  111.  457),  but  rejected 
iu  the  other  States,  so  far  as  their  courtEi 
have  passed  upon  it.  It  is  sometimes 
spoken  of  as  being  the  law  of  Connecticut 
and  Vermont,  but  the  early  cases  in  the 
former  State  are  much  modified  by  Colt  v. 
Ives,  31  Conn.  25.  The  case  cited  from 
Vermont,  Rice  v.  Curtis,  32  Vt.  464,  is 
not  in  point.  It  is  opposed  directly  to 
many  of  the  cases  already  cited  under  the 
third  point,  and  to  the  general  principle 
that  attaching  creditors  are  bound  by  all 
equities,  including  equitable  estoppels.  It 
has  moreover  been  seriously  modified,  if 
not  wholly  overruled,  in  Massachusetts,  in 
Dickinson  v.  Central  National  Bank,  129 
Mass.  279.  The  Central  National  Bank  had 
a  by-law  like  that  now  in  question,  and  A., 
the  owner  of  ten  shares,  had  transferred 
them  by  way  of  security,  precisely  as  Cb- 
nant  transferred  his  shares,  and  afterward 
became  bankrupt.  The  transferee,  still 
later,  sold  the  shares  at  public  auction, 
under  his  power,  after  due  notice  to  A. 
and  to  his  assignee.  The  bank,  notwith- 
standing a  notice  and  demand  by  the 
assignee  in  bankruptcy,  transferred  the 
shares  to  the  purchaser.  The  assignee 
sued  the  bank  for  damages,  but  was  de- 
feated. Colt,  J.,  delivering  the  opinion 
of  the  court,  says  that  Fisher  v,  Essex 
Bank,  ubi  supra,  does  not  apply,  because 
in  that  case  the  charter  had  the  force  of  a 
general  law;  but  that  a  by-law  has  no 
such  effect  (citing  Sargent  v.  Essex  Ma- 
rine R.  Co.,  9  Pick.  201),  and  that  in 


Johnson  v.  Underbill,  52  N.  Y.  203;  People  i>.  Elmore,  ante. 
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of  stock,  not  as  negotiable  paper  strictly,  but  as  possessing  a  quasi 
negotiable  character,  and  are  put  upon  the  same  basis  as  bills  of 


the  absence  of  such  a  general  law  the 
transferee  took  an  equitable  title,  which 
should  prevail  against  the  assignee  in 
bankruptcy  of  the  transferrer.  The  only 
circumstances  in  Fisher  v.  Essex  Bank, 
not  found  in  Dickinson  o.  Central  Bank, 
are  these;  (1)  The  law  in  the  former  case 
contained  the  word  '  only,'  —  that  the 
shares  should  be  transferred  only  so  and 
so;  (2)  that  an  attaching  creditor,  and  not 
an  assignee  in  bankruptcy,  was  concerned ; 
(3)  that  the  law  governing  the  company 
was  a  Massachusetts  law,  which  might 
be  differently  construed  from  a  national 
banking  act.  The  first  and  third  points, 
of  course,  are  the  same  in  this  case  as 
in  the  later  one  in  Massachusetts.  The 
second  is  not  sound  in  this  court;  an  as- 
signee and  attaching  creditor  stand  pre- 
cisely alike,  according  to  the  law  which 
governs  this  controversy.  The  doctrine 
of  Dearie  v.  Hall,  3  Rnss.  1,  confirmed  in 
Foster  v.  Cockrell,  3  CI.  &  Fin.  466,  is 
much  relied  on  by  the  defendants.  This 
doctrine  is  that  of  two  innocent  purchasers 
of  merely  equitable  interests;  he  shall  be 
preferred  who  first  gives  notice  to  the 
trustee  or  holder  of  the  legal  title.  To 
this  there  are  several  answers:  first,  though 
the  corporation  is  for  some  purposes  a  trus- 
tee for  the  shareholders,  the  latter  have 
an  independent  legal  property  in  their 
shares,  which  they  can  convey  ;  and 
whether  their  actual  conveyance  is  legal 
or  equitable  is  of  no  consequence;  second, 
the  doctrine  applies  in  England  only  to 
purchasers,  and  not  to  creditors  seizing  or 
attaching,  even  though  a  statute  gives  a 
right  to  seize  all  shares  standing  in  the 
debtor's  name  in  his  own  right.  The  stat- 
ute was  once  held  by  the  Queen's  Bench 
to  mean  that  the  creditor  might  seize 
what  the  register  showed  to  be  apparently 
the  property  of  the  debtor  (Watts  v.  Por- 
ter, 3  E.  &  B.  743);  but  this  has  been 
overruled,  on  the  ground  that  the  legisla- 
ture cannot  be  supposed  to  have  intended 
to  take  one  man's  property  for  another 
man's  debt,  without  the  most  explicit 
statement  of  such  a  purpose ;  and  there- 
fore the  '  right '  refers  to  the  equitable  as 
well  as  legal  right.    Dunster  v.  Lord  Glen- 


gall,  S  Ir,  Ch.  47;  Scott  v.  Lord  Hastings, 
4  K.  &  J.  633;  Beaven  v.  Earl  of  Oxford, 
6  D.  M.  &  G.  524;  Eyre  v.  McDonald,  9 
H.  L.  619;  Eobinsou  v.  Nesbitt,  L.  R. 
3  C.  P.  264;  Pickering  v.  llfracombe  Kail- 
way  Co.,  id.  235  ;  Gill  v.  Continental  Gas 
Co.,  L.  E.  7  Ex.  619.  A  few  courts  in 
this  country  have  carried  the  doctrine  of 
Dearie  v.  Hall  so  far  as  to  uphold  the 
garnishment  of  a  non-negotiable  debt, 
whlsh  had  been  equitably  assigned  with- 
out notice.  We  have  already  seen  that 
this  is  not  the  law  in  England  nor  in 
Massachusetts.  Neither  is  it  the  law  of 
the  United  States  generally.  Drake  on 
Attachments,  ch.  24;  Comick  v.  Rich- 
ards, 3  Lea  (Tcnn.),  1.  The  Supreme 
Court  of  Tennessee  in  that  case  refused 
to  extend  the  rule  to  shares  of  stock, 
though  it  applies  in  that  State  to  chosea 
m  action.  As  shares  are  not  cTioses  in 
action,  and  as  attaching  creditora  are 
not  purchasers,  Dearie  v.  Hall  is  not  in 
point. 

"  It  remains  only  to  cite  two  decisions 
of  the  Supreme  Court,  which,  in  princi- 
ple, are  decisive  of  this  case.  In  Bank  v. 
Lanier,  11  Wall.  869,  a  national  bank 
was  required  to  make  good  to  the  holder 
of  an  unrecorded  certificate  the  value  of 
his  shares,  although  they  had  been  trans- 
feiTed  on  the  books  to  a  subsequent  pur- 
chaser for  value.  That  purchaser,  to  be 
sure,  was  not  before  the  court,  but  if  his 
title  was  better  than  that  of  the  plaintiff, 
the  bank  was  justified  in  transferring  the 
shares,  and  would  have  had  a  perfect  de- 
fence. Dickinson  v.  Central  National 
Bank,  129  Mass.  279;  Gill ».  Continental 
Gas.  Co.,  L.  R.  7  Ex.  232.  If  a  purchaser 
for  value  could  not  hold  against  the  holder 
of  the  unrecorded  certificate,  a  fortiori  of 
an  attaching  creditor.  Bullard  v.  The 
Bank,  18  Wall.  (U.  S.)  689,  is  in  the 
same  line  of  thought.  It  decides  that 
certificates  of  shares  in  national  banks  are 
so  far  negotiable,  or  quasi  negotiable,  that 
a  by-law  of  the  bank  which  undertakes 
to  make  them  subject  to  the  debt  of  the 
transferrer  to  the  bank  itself,  is  void.  On 
the  same  gi'ound  it  was  held  that  a  by-law 
like  that  of  the  Elliott  National  Bank,  if 
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lading  and  other  similar  instruments  of  a  quasi  negotiable  character, 
which  are  protected  in  the  hands  of  an  innocent  holder  for  value, 
against  the  creditors  of  the  assignor,^  and  all  the  world,  except  the 
corporation  itself  and  a  subsequent  hand  fide  purchaser  without  no- 
tice.2  In  a  New  Hampshire  case  *  the  question  as  to  whether  the 
assignment  of  a  certificate  of  stock,  accompanied  with  the  necessary- 
power  of  attorney,  was  sufficient  to  protect  the  property  of  an  as- 
signee therein  against  a  subsequent  attaching  creditor  of  the  assignor, 
without  notice  of  the  assignment,  was  held  to  depend  upon  the  cir- 
cumstance whether  the  assignee  has  exercised  proper  diligence  in 
procuring  a  transfer  upon  the  books ;  and  that  a  delay  of  twenty- 
seven  days  after  the  assignment  and  delivery  of  the  stock  was  fatal, 
as  against  an  attachment  made  between  the  date  of  the  delivery  and 
the  transfer  on  the  books,  by  a  creditor  of  the  assignor  who  was 
ignorant  of  the  assignment ;  but  that,  if  the  evidence  of  the  assign- 
ment had  been  sent  by  the  earliest  mail  to  the  keeper  of  the  stock- 
record  to  be  entered,  although  not  received  until  after  an  attachment 
had  intervened,  the  assignment  would  have  been  good  against  the 
attachment,  as  the  want  of  delivery  would  thereby  have  been  suffi- 
ciently explained.  But  the  doctrine  of  this  case,  as  well  as  all  others 
holding  that,  in  order  to  make  a  complete  delivery,  the  stock  must 
be  transferred  upon  the  books, — in  our  judgment  is  based  upon  a 
misconception  of  the  purposes  of  the  statute  requiring  such  entry, 
and  as  to  what  constitutes  a  delivery  under  such  circumstances ;  and, 
if  it  is  to  be  construed  as  having  the  broad  application  given  to  it 
by  the  court,  it  is  difficult  to  see  how  the  question  of  diligence  on 

intended    to   give   attaching    creditors  a  Eiohards,   6  Mo.  App.   454.     In  Parrott 

better  title  than  transferees  who  had  not  v.  Byers,  40  Cal.  614,  the  court  held  that 

recorded  their  certificates,  was  void.     Sar-  transfers  of  stock  which  have  not  been 

gent  V.   Marine    Railway    Co.,    9   Pick,  entered  upon  the  books  of  the  company, 

(Mass.)  201.     Here,  again,  the  argument  as  provided  by  statute,  are,  nevertheless, 

is  a  fortiori.     If  the  bank  cannot  create  a  valid  against  all  the  world,  except  a  suh- 

lien  by  its  by-law,  much  less  can  it  ob-  seqitent  purchaser  in  good  faith  vnthout 

tain  one  indirectly  by  attachment,  upon  notice.     Winter  v.  Belmont  Mining  Co., 

the   construction   of   an   ambiguous  by-  53  Cal.  428;  Stone  v.  Marye,  14  Nev.  362; 

law."  Ross  V.  South  "Western  E.  E.  Co.;  Prall  v. 

1  Black  V.  Zacharie,   3  How.  (IT.  S.)  TUt,  28  N.  J.  Eq.  483;  Fraser  v.  Charles- 

483;  Smith  v.  Crescent  City  Co.,  30  La.  ton,  11  S.  C.  486. 

An.  1378;  Bank  t>.  Lanier,  11  Wall.  (U.  S.)         *  Parrott  ■;;.  Byers,  ante;  Continental 

369;  United  States  v.   Vaughn,   8  Binn.  National  Bank  v.  Elliott  National  Bank, 

(Penn.)   394;  United  States  v.  Cutts,  1  ante. 

Sumn.   (U.  S.)   133;  Duke  v.  Cahawba         »  Pinkerton  v.  Manchester,  &o.  E.  E. 

Nav'gn  Co.  10  Ma.  82;  Finney's  Appeal,  Co.,  42  N.  H.  424. 
59  Penn.  St.  398;   Merchants'  Bank  v. 
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the  part  of  the  assignee  in  securing  the  transfer  to  be  made  upon 
the  books,  can  have  any  effect.  If  the  legal  title  passes  by  the 
transfer  for  one  moment,  it  passes  for  all  time ;  and  if  the  assignee 
is  entitled  to  one  day  in  which  to  procure  the  transfer  to  be  made 
upon  the  books,  in  the  absence  of  any  such  provision  in  the  statute 
itself,  upon  what  principle  can  it  be  said  that  he  is  not  protected  for 
all  time,  if  he  establishes  the  lona  fides  of  the  transaction  ? 

If  the  statute  requiring  an  entry  of  transfers  upon  the  books  of  the 
corporation,  was  intended  for  the  benefit  of  the  creditors  of  stock- 
holders, why  is  it  that  provision  is  not  also  made  that  such  creditors 
may  have  access  to  such  books  ?  In  other  words,  why  are  they  not 
made  public  records  ?  These  books  are  private  records,  and  no  per- 
son who  is  not  a  stockholder  can,  as  a  matter  of  right,  have  access  to 
them ;  and  if  the  officers  of  the  corporation  refuse  to  allow  a  person 
not  a  stockholder  to  inspect  them,  there  is  no  redress,  nor  any  method 
by  which  the  corporation  can  be  compelled  to  permit  such  inspection. 
Then  of  what  utility  are  these  transfers  to  the  creditors  of  a  stock- 
holder ?  Upon  what  ground  can  it  be  said  that  a  failure  to  enter 
such  transfer  upon  these  records,  is  a  fraud  upon  the  creditors  of  a 
stockholder,  or  is  an  essential  element  to  constitute  a  delivery  ?  If 
the  legislature  had  intended  the  transfer  upon  the  books  for  the  ben- 
efit of  the  creditors  of  individual  stockholders,  it  would  have  gone 
farther,  and  provided  that  such  creditors  should  have  access  to  the 
books  to  ascertain  the  title  to  the  stock;  and  its  failure  to  do  so 
strengthens  the  position  taken  in  the  later  cases,  that  a  transfer 
upon  the  books  is  not  essential  to  pass  the  legal  title  in  stock  to  a 
land  fide  assignee  for  value,  as  against  the  attaching  creditors  of  a 
stockholder,  or  indeed  against  all  the  world  except  a  subsequent 
purchaser  for  value  without  notice  of  the  assignment ;  and  that  the 
real  question  in  all  such  cases  is,  whether  the  assignment  and  power 
of  attorney  were  executed  in  good  faith  for  value,  and  not  for  a  fraud- 
ulent purpose.  In  a  Vermont  case  ^  the  court  say :  "  A  sale  of  the 
stock,  with  a  transfer  of  the  certificate,  indorsed  with  a  power  of 
attorney  to  the  purchaser  to  make  the  necessary  transfer  on  the 
books  of  the  corporation,  transfers  to  the  purchaser  the  equitable 
and  legal  right  of  the  vendor  in  the  property,  evidenced  by  the  cer- 
tificate assigned,  It  completes  the  transaction  between  the  vendor 
and  purchaser ;  but  as  regards  the  corporation  and  those  who  ham 
a  right  to  look  to  its  records  for  the  ownership  of  the  stock,  the  trans- 

*  Cheever  v.  Meyers,  52  Vt.  66. 
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action  is  incomplete."  The  purchaser  does  not  hecome  vested  with 
the  absolute  title  to  the  stock,  does  not  become  a  stockholder  in  the 
corporation,  until  the  purchased  stock  is  transferred  to  him  on  the 
books  of  the  corporation.  And  as,  in  the  absence  of  any  statute 
conferring  such  a  right,  no  person  who  is  not  a  stockholder  has  a 
right  to  examine  the  books  of  the  coij)oration,  the  rule  in  this  case 
fully  sustains  the  doctrine  stated  supra,  that  a  lond  fide  assignment 
of  certificates  of  stock  for  value,  accompanied  with  the  necessary 
power  of  attorney  to  transfer  them  upon  the  books,  transfers  the 
legal  title  thereto  against  all  the  world  except  the  corporation  itself. 
If  the  certificate  itself  contains  a  statement  as  to  how  a  transfer 
may  be  made,  such  statement  is  binding  upon  the  company  and  con- 
stitutes the  regulation  on  the  subject ;  and  the  company  will  not  be 
permitted  to  assert  a  claim  in  violation  of  its  own  regulations,  espe- 
cially when  the  violation  is  a  matter  essential  to  the  protection  of 
the  party  against  whom  the  claim  is  asserted.^  If  the  charter  con- 
fers the  power  upon  the  directors  to  make  by-laws,  they  may  also 
waive  compliance  therewith.^  If  stock  has  been  transferred  in  the 
mode  provided  by  the  charter  or  by-laws  to  a  person  having  no  no- 
tice of  any  claim  thereon  by  the  company,  it  cannot  refuse  to  enter 
the  transfer  upon  its  transfer-books  upon  the  ground  that  it  has  a 
lien  thereon,  unless  such  lien  is  given  by  the  charter.^  A  lien  may 
be  given  by  a  by-law,*  but,  except  where  the  purchaser  has  notice 
of  the  lien  before  his  purchase  of  the  stock,  or  the  certificate  on  its 
face  contains  something  which  should  put  him  upon  inquiry  as  to 
the  existence  of  a  lien  thereon,  he  will  not  be  prejudiced  by  such 
lien.^  A  mere  assignment  of  stock,  accompanied  by  delivery  of  the 
certificate  to  the  purchaser,  is  valid  between  the  parties,  and  also 
against  attaching  creditors  of  the  assignor  with  notice,  although  no 
transfer  has  been  made  upon  the  books  as  required  by  the  charter 
or  by-laws ;  ®  and  the  same  rule  prevails  as  to  an  assignee  in  bank- 

1  Bank  of  Holly  Springs  v.  Pinson,  58  ^  Sargent  v.  Essex  Marine  Ey.,  9  Pick. 

Miss.  421 ;  38  Am.  Eep.  330  ;  Vansands  (Mass.)  202 ;  Bullard  v.  Bank,  18  Wall. 

V.  Middlesex  Co.  Bank,  25  Conn.  144.  (U.   S.)  589.     It  is  held  in  some  of  the 

^  Bank  of  Holly  Springs  v.  Pinson,  ante.  States  that  an  assignment  of  stock  is  good 

'  Union  Banks.  Laird,  2  Wheat  (TT.S.),  as  against  the  attaching  creditors  of  the 

390 ;  Steamship  Dock  Co.  v.  Heron,  52  assignor,  where  neither  the  charter  nor 

Penn.  St.  280.  general  law  requires  a  transfer   on   the 

*  Child  V.  Hudson  Bay  Co.,  2  P.  Wms.  hooks.      Boston    Music    Hall   Assoc,   v. 

12.  Cory,  129  Mass.  435  ;  Dickinson  v.  Cen- 

^  But    see    Steamship    Dock    Co.    v.  tral  Nat.  Bank,  id.  279  ;  Kingman  v.  Vex- 

Heron,  52  Penn,  St.  280.  kins,  105  id.  Ill ;  Thayer  v.  Daniels,  113 
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ruptcy.  Thus,  the  owner  of  national  bank  stock  delivered  his  cer- 
tificate, with  a  power  of  attorney  to  transfer  the  stock  as  collateral 
security  for  his  note.  The  by-laws  of  the  bank  provided  that  stock 
was  assignable  only  on  its  books,  subject  to  the  national  banking  act, 
and  that  a  transfer-book  should  be  kept,  and  that  the  old  certificates 
should  be  surrendered  and  new  ones  issued.  The  owner  of  the  stock 
afterward  went  into  bankruptcy.  On  notice  to  him  and  the  assignee, 
the  payee  sold  the  stock,  and  the  bank,  refusing  the  demand  of  the 
assignee  for  a  transfer,  transferred  it  to  the  purchasers.  The  court 
held  that  the  bank  was  not  liable  to  the  assignee  for  a  conversion.^ 
The  certificate  is  merely  evidence  of  the  holder's  interest  in  the  cor- 
poration; his  actual  interest  therein  is  represented  by  his  "shares  of 
stock,"  and  the  certificate  is  only  evidence  of  such  interest,  and  is  by 
no  means  conclusive,  because  the  shares  may  have  been  levied  upon 
and  sold  upon  execution,  so  that  the  certificate  represents  no  value 
whatever ;  or  the  corporation  by  virtue  of  its  charter  may  have  a  lien 
thereon  for  its  full  value ;  so  that  the  real  evidence  of  a  party's  prop- 
erty interest  in  the  stock  of  a  corporation  is  the  stock-book  of  the 
company.  For  this  reason  it  is  held  that  an  action  for  conversion, 
as  enlarged  by  codes,  lies  for  the  conversion  of  the  "  shares  of  stock," 
rather  than  for  the  certificates  of  stock ;  ^  but  the  action  of  trover,  as 
it  exists  at  common  law,  will  lie  for  a  conversion  of  the  certificates 
of  stock  ;  and  the  rule  of  damages  is  the  market  value  of  the  stock, 
such  certificates  being  treated  as  goods,  wares,  and  merchandise.^ 

id.  129.     And  in  Westoby  ■».  Day,  2  E.  &  mon,   intends  that    one  man's    property 

B.   605,  it  is  said  to  have  been  the  rule  shall  be  taken  to  pay  another  man's  debts, 

ever  since  the  time  of  Eiohard  I.  that  an  unless  so  explicitly  stated,  it  is  held  that 

equitable  assignment  of  a  chose  in  action  the  right  extends  to  the  equitable,  as  well 

should    prevail    against   an .  attachment,  as  the  legal  right.     Scott  v.  Lord  Hast- 

In  Vermont,  Rice  v.  Curtis,  32  Vt.  464  ;  ings,  4  K.  &  J.  633  ;  Robinson  v.  Nesbitt, 

Cheever  v.   Myers,  52  Vt.  66  ;   Illinois,  L.   R.   3  C.  P.  264  ;  Gill  v.  Continental 

People's  Bank  v.   Gridley,   91  111.  457  ;  Gas  Co,,  L.  R.  7  Exch.  332 ;  Dunster  v. 

Connecticut,  Colti;.  Ives,  31  Conn.  25;  and  Lord  Glengall,  3  Ir.  Ch.  47  j  Bickering  v. 

in  Pennsylvania,  this  rule  prevails  if  the  Ilfracombe  Ry.   Co.,  L.  R.  8  C.  P.  235 ; 

creditor  has  notice  of  the  assignment ;  and  Eyre  d.  McDonald,  9  H.  L.  619;  Beavan 

in  some  of  the  cases,  if  the  corporation  v.  Earl  of  Oxford,  6  De.  G.  M.  &  G.  524  ; 

has  notice  thereof.     Littell  v.   Scranton  Cornick  v.  Richards,  3  Lea  (Tenn.),  1. 
Gas,  &o.  Co.,  2  Luz.  L.  Obs.  (Penn.)  82.         '  Dickinson  v.  Central  Nat.  Bank,  129 

In  Deane  v.  Hall,  3  Russ.  1,  which  is  fol-  Mass.  279  ;  37  Am.  Rep.  851. 
lowed  in  Foster  ».  Cockerell,  3  01.  &  F.         "  Payne  v.  Elliott,   54  Gal.  339 ;   85 

456,   it   is   held    that   of  two    innocent  Am.    Rep.    80  ;    Kuhn   v.    McAllister,   1 

purchasers    he    shall   be    preferred    who  Utah,   273 ;   Boylan  v.   Hagnel,  8  Nev. 

first  gave  notice  to  the  trustee  or  holder  852. 

of  the  legal  title.     But  as  it  cannot  be         "  North  v.  Forest,  15  Conn.  400  ;  Tis- 

presumed  that  the  law,  statutory  or  com-  dale  v.  Harris,  20  Pick.  (Mass.)  9  ;  Free- 
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In  Pennsylvania  it  is  held  that  trover  will  not  lie  for  "  shares  of 
stock"  Shaeswood,  J.,  says :  "  A  share  of  stock  is  an  incorporeal, 
intangible  thing.  It  is  a  right  to  a  certain  proportion  of  the  capital 
stock  of  a  corporation,  never  realized  except  upon  the  dissolution 
and  winding  up  of  the  corporation,  with  the  right  to  receive,  in  the 
mean  time,  such  proiits  as  may  be  made  and  declared  in  the  shape  of 
dividends.  Trover  can  no  more  be  maintained  for  a  share  of  the 
capital  stock  of  a  corporation,  than  it  can  for  the  interest  of  a  part- 
ner in  a  commercial  firm."^  In  commenting  upon  this  decision, 
McKee,  J.,  in  a  California  case,^  says  :  "  Upon  the  idea  that  shares 
of  stock  cannot  be  taken  away  or  wrongfully  detained  from  the 
owner,  or  that  they  cannot  be  lost  by  the  owner  or  found  by  a  stran- 
ger, there  is  no  doubt  of  the  soundness  of  that  decision.  But  the 
iiction  on  which  the  action  of  trover  was  founded,  namely,  that  a 
defendant  had  found  the  property  of  another,  which  was  lost,  has 
become,  in  the  progress  of  law,  an  unmeaning  thing,  which  has  been 
by  most  courts  discarded ;  so  that  the  action  no  longer  exists  as  it 
did  at  common  law,  but  has  been  developed  into  a  remedy  for  the 
conversion  of  every  species  of  personal  property.  It  lies  for  bank 
notes  sealed  in  a  letter ;  ^  for  negotiable  instruments ;  *  for  a  judg- 
ment;^ for  a  promissory  note  which  has  been  paid;®  for  copies  of 
a  creditor's  account ;  ^  for  a  writ  of  execution  issued  on  a  judgment :  * 
and  for  certificates  of  shares  of  stock.*  At  the  same  time  that  the 
action  has  been  thus  extended,  the  words  '  things  in  action '  have 
undergone  such  a  development  from  their  original  meaning  that 
they  now  represent  things  to  the  imagination  in  the  light  of  tangible 
objects;  and  as  such,  they  are  the  subject  of  contract,  sale,  gift, 
mortgage,  bailment,  and  pledge;  and  under  the  provisions  of  our 
codes  they  are  personal  property,  subject  to  taxation,  attachment, 
execution,  levy,  and  sale.  It  is,  therefore,  the  '  shares  of  stock '  which 
constitute  the  property  which  belongs  to  the  shareholder.  Otherwise, 
the  property  would  be  in  the  certificate ;  but  the  certificate  is  only 

man  v.  Harwood,  49  Me.  195  ;  Maryland         *  Comparet  v.  Burr,  5  Blackf.  (Ind.) 

Ins.    Co.   V.   Dalrymple,    25    Md.    242  ;  419. 

Boardman   ■».    Cutter,    128    Mass.    388  ;         *  Hudspeth  v.  Wilson,  2  Dev.  (S.  C.) 

Somerby  v.  Buntin,  118  id.  279  ;  Kuhn  372. 

V.  McAllister,  1  Utah,  273.  «  Pierce  v.  Gibson,  9  Vt.  216. 

1  Neiler  v.  Kelly,  69  Penn.  St.  407.  '  Fullam  v.  Cummiugs,  16  Vt.  697. 

2  Payne  v.   EUiott,   54  Cal.   339  ;   35         '  Keeler  v.  Fassett,  21  Vt.  539. 

Am.  Bep.  80.  »  Anderson  v.  Nicholas,  28  K.  Y.  600  ; 

'  Moody  V.  Keener,  7  Port.  (Ala.)  218.     Atkins   v.   Gamble,    42    Cal.    98  ;    Voa 

Schmidt  v.  Bourn,  50  id.  616. 
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evidence  of  the  property  ;  and  it  is  not  the  only  evidence,  for  a  trans- 
fer on  the  books  of  the  corporation,  without  the  issuance  of  a  cer- 
tificate, vests  title  in  the  shareholder ;  the  certijicate  is  but  additional 
evidence  of  title,  and  if  trover  is  maintamahle  for  the  certificate,  there 
is  no  valid  reason  why  it  is  not  also  maintainable  for  the  thing  itself 
which  the  certificate  represents." 

Sec.  97.  Liability  of  Corporations  for  Refusing  to  Transfer. — A  cor- 
poration has  no  right  to  refuse  to  make  a  transfer  of  its  stock  upon 
its  books,  when  the  assignment  is  made  in  due  form,  and  in  compliance 
with  the  charter,  or  its  by-laws,^  unless  there  is  a  reasonable  ground 
for  such  refusal,  —  as  that  the  corporation  has  a  lien  upon  the  shares, 
and  its  by-laws  provide  that  no  transfer  shall  be  made  until  it  is  dis- 
charged ;2  or  that  the  stock  has  already  been  transferred  to  another 
party  under  a  regular  transfer  from  the  assignor  j^  or  that  it  ha;s  been 
attached  in  a  suit  against  the  assignor;*  or  indeed  any  reasonable 
ground.  It  would  be  imposing  a  great  hardship  upon  a  corporation, 
as  well  as  working  a  serious  injustice,  if  it  became  amenable  to  an 
assignee  of  stock,  in  damages,  for  a  refusal  to  transfer  it  upon  its 
books,  when  it  had  any  reasonable  ground  for  such  refusal.  Thus,  as 
a  corporation  is  liable  to  the  owner  if  it  registers  a  forged  transfer  of 
stock,^  if  it  has  a  reasonable  doubt  as  to  the  genuineness  of  the 

1  Webster  v.  Upton,  91  U.  S.  65  ;  Peo-  The  company,  after  making  the  usual  in- 
pie  V.  Crockett,  9  Cal.  112.  quiry,  registered  S.  &  Co.  as  holders.    Af- 

2  Mechanics' Bank  11.  Merchants' Bank,  terward  B.  &  Co.,  having  agreed  to 
45  Mo.  513 ;  Purchase  ii.  K.  Y.  Exchange  deposit  the  stock  with  plaintiff  to  secure 
Bank,  3  Robt.  (N.  Y.)  164  ;  German  Se-  advances,  caused  8.  &  Co.  to  execute  a 
curity  Bank  ■».  Jefferson,  10  Bush  (Ky.),  transfer  to  plaintiffs,  who  were  accord- 
826  ;  Matter  of  Bigelow,  2  Ben.  (TJ.  S.  ingly  registered,  and  received  a  certificate 
C.  C.)  469  ;  Guyer  v.  Western  Ins.  Co.,  8  from  the  company.  Plaintiffs  subse- 
Pittsb.  (Penn.)  41.  quently  being  repaid  their  advances,  had 

*  State  V.  Warren  Foundry,  &c.  Co.,  no  beneficial  interest  in  the  stock,  but  held 
32  N.  J.  L.  439.  as  trustees  for  B.  &  Co.     The  company 

*  State  Ins.  Co.  v.  Sax,  2  Tenn.  Ch.  having  discovered  that  the  alleged  trans- 
507  ;  Williams  v.  Mechanics'  Bank,  6  fer  from  C.  to  8.  &  Co.  was  a  forgery, 
Blatch.  (U.  8.  C.  C.)  69.  replaced  C.'s  name  upon  the  register,  and 

*  In  Sim  V.  Anglo-American  Tel.  Co.,  refused  to  pay  dividends  to  plaintiffs,  or 
42  L.  T.  Bep.  n.  8.  87,  it  was  held  that  to  acknowledge  their  title  to  the  stock, 
the  registration  of  a  transfer  of  stock  and  In  an  action  against  the  company,  it  was 
the  issue  to  the  transferee  of  a  certificate  held  (reversing  the  judgment  of  Lindley, 
does  not  give  the  transferee  as  against  the  J.),  that  inasmuch  as  6.  &  Co.  were  the 
company  a  right  by  estoppel  to  the  stock,  real  plaintiffs,  the  company  were  not  es- 
B.  &  Co.  purchased  upon  the  stock  ex-  topped  from  denying  the  validity  of  the 
change  £5,000'  stock  in  the  defendant  transfer  from  C.  The  company  are  not 
company.'  A  transfer  of  the  stock  pur-  bound  on  behalf  of  the  transferee  to  make 
porting  to  be  executed  by  C,  the  owner  inquiry  of  the  transferor  before  registering 
of  the  stock,  was  lodged  with  the  company  the  transfer. 

by  S.  &  Co.,  the  nominees  of  B.  &  Co. 
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transfer  it  may  refuse  to  enter  it,  until  its  genuineness  is  reasonatly 
established.  It  may  be  said  that,  in  addition  to  any  discretion  ex- 
pressly conferred  on  them  by  the  articles  of  association,  the  directors 
of  a  company  have  vested  in  them  a  discretion  to  refuse  to  register  a 
transfer  of  shares  in  cases  where  the  proposed  transfer  would  be  con- 
trary to  the  interests  of  the  shareholders.  Such  discretion  is,  however, 
not  arbitrary,  but  must  be  exercised  in  a  just  and  reasonable  manner. 
Thus,  where  a  company  was  in  difficulties,  and  a  transfer  was  made 
to  a  person  whose  address  was  incorrectly  given  in  the  transfer,  and 
who  could  not  be  found,  it  was  held  that  the  directors  were  justified  in 
refusing  to  register  the  transfer ;  and  the  court  refused,  after  a  winding- 
up  order  had  been  made,  to  rectify  the  register  by  inserting  the  name 
of  the  transferee,  it  appearing  that  the  transfer  was  made  for  the 
purpose  of  avoiding  liability,  and  that  the  transferee  was  not  a  person 
of  means.^  But  they  have  no  right  to  refuse  a  transfer  because  in 
their  judgment  the  motives  and  purposes  of  the  parties  are  improper, 
or  because  the  transfer  may  injuriously  affect  the  company .^  And 
when  stock  is  regularly  assigned  by  one  having  authority  to  assign 
it,  it  not  only  may,  but  should  transfer  it  upon  its  books.  "  We 
see  no  principle,"  says  Morton,  C.  J.,^  "  upon  which  it  can  be  held 
that  by  merely  recording  the  transfer  and  issuing  a  new  certificate 
in  accordance  with  it,  the  defendant  is  guilty  of  negligence  which 
renders  it  liable  to  the  estate  for  the  stock  or  its  value  in  any  form 
of  action.  When  a  transfer  of  its  stock  is  presented  to  a  corpora- 
tion, it  is  bound  at  its  peril  to  see  that  it  is  a  genuine  transfer  by 
one  who  has  the  power  of  disposition  over  the  stock.*  If  it  issues  a 
new  certificate  upon  a  forged  or  unauthorized  transfer,  the  real 
owner  retains  his  property  in  the  stock,  and  the  corporation  may 
also  be  liable  to  a  londfide  holder  of  the  new  certificate.  But  when 
a  transfer, _  hy  one  who  has  the  full  power  to  transfer,  is  presented,,  it 
has  the  right  to  act  upon  it,  and  it  is  not  its  duty  to  inquire  into  the 
purposes  of  the  parties,  or  to  investigate  the  question  vihdher  the  trans- 
action is  in  good  faith  or  is  fraudulent.  Eand,  as  executor,  had  the 
full  power  of  disposing  of  this  stock ;  there  is  nothing  in  the  will 
restricting  his  general  authority  as  executor  as  to  it;  he  had  the 

1  In  re  Smith,  L.  R.,  6  Eq.  238.  *  Sewell  v.  Boston  Water  Power  Co., 

"  State  V.  Mclver,  2  S.  C.  25  ;  State  ■!;.  4  Allen  (Mass.),  277  ;  Merriam  v.  Boston, 

Smith,  48  Vt.  266.  Clinton  &  Fitchburg  E.  B.,    117  Mass. 

'  In  Crocker  v.  Old  Colony  E.  E.  Co.  241  ;  Pratt  i>.  Taunton  Copper  Co.,  123 

(Mass.  Supreme  Ct.,  July,  1884,)  30  Abb.  id.  110. 

L.  J.  495. 
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power  and  right  to  sell  it  or  to  pledge  it  for  the  purposes  of  the 
estate.  The  defendant  took  care  to  inform  itself  of  the  authority  of 
Eand,  and  knew  the  relation  of  heir  and  legatee  which  Dillon  sus- 
tained toward  the  estate.  We  do  not  think  it  was  hound  to  go  fur- 
ther and  ascertain  at  its  peril  whether  the  transaction  between  Eand 
and  Dillon  was  in  fraud  of  the  estate."  ^ 

The  corporation  is  entitled  to  refuse  a  demand  of  an  equitable 
owner  of  shares  for  a  transfer,  where  he  does  not  offer  to  surrender 
the  certificates,  but  they  are  known  to  the  officers  of  the  company  to 
be  in  possession  of  another  person  claiming  to  be  the  lawful  owner.^ 
A  mere  notice  to  the  officers  of  the  company,  from  parties  having  a 
beneficial  interest  in  the  stock  sought  to  be  transferred,  that  the  right 
of  the  party  having  the  legal  title  to  make  the  transfer  is  questioned 
and  will  be  contested,  will  not  justify  the  officers  in  delaying  longer 
than  to  give  a  reasonable  time  to  the  claimants  to  institute  legal  pro- 
ceedings.3  The  corporation  has  a  right  to  refuse  a  transfer,  unless,  the 
old  certificate  is  surrendered ;  because,  if  a  new  certificate  is  issued 
without  a  surrender  of  the  old  one,  and  the  legal  title  still  remains 
in  the  original  holder,  the  corporation  will  be  compelled  either  to 
restore  him  to  his  rights  as  a  stockholder,  and  account  to  him  for  the 
dividends,  etc.,  paid  upon  the  stock,  or  to  respond  in  damages  for  the 
loss.*    In  a  Texas  case  *  the  by-laws  of  a  corporation  provided  that 

1  Hutchins  v.  State  Bank,   12    Met.  In  the  mean  time,  on  May  8,  1863,  the 

(Mass. )  i21.  board  of  directors  of  the  railroad  company, 

^  National  Bank  v.   Lake  Shore,  &o.  on  the  application  of  V.,  issned  to  B.  &  P., 

Ey.  Co.,  1  Ohio  St.  221.  to  whom   V.  assumed  to  sell  the  stock, 

'^  State  V.  Mclver,  2  S.  C.  25.  new  certificates  of  stock,  on  the  supposi- 

*  In  Cleveland  &  Mahoning  E.  R.  Co.  tion  that  the  original  certificates  had  been 

V.  Tappett,  Ohio,  S.  C,  1880,  it  appeared  lost  by  V.     On  the  application  of  the  ad- 

that  on  the  9th  of  September,  1854,  the  ministrators   of  F.   for  a  transfer  of  the 

Cleveland  &  Mahoning  Eailroad  Company  stock  to  their  names,  and  for  an  account  of 

issued  to  V.    certificates    of   its    capital  the  dividends,  the  company  refused  the 

stock.      The    certificates    declared    upon  application  on  the  ground  of  the  issue  of 

their  face  that  the  stock  was  transferable  the  new  certificates  to  B.  &  P.     The  by- 

on  the  books  of  the  company  upon  the  laws  provided  that    no    new    certificates 

surrender  of  the  certificates.     On  the  16th  should  be  issued  in  place  of  any  certificate 

of  September,  1854,  the  stock  was  sold  to  previously  issued,  until  such  previous  cer- 

F.  by  v.,  who  delivered  to  him  the  cer-  tificate    was    surrendered  and  cancelled, 

tificates  with  blank  powers  of  attorney  to  There  was  also  provision  in  the  by-laws  that 

enable  him  to  have  the  stock  transfeiTed.  certificates  might  be  issued  on  the  spe- 

The  ceitificatcs  were  mislaid  by  F.,  and  cial  order  of  the  board  of  directors,  in  the 

were  not  discovered  until  December,  1871.  place  of  certificates  lost  or  destroyed,  on 


'  Strange  v.  Houston,  &c.  E.  E.  Co.,  63  Tex.  162.    See  also  to  the  same  effect,  Home 
Stock  Ins.  Co.  0.  Sherwood,  72  Mo.  461. 
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a  transfer  of  its  stock  should  be  made  in  writing,  and  that  upon  the 
presentation  of  such  transfer  with  the  certificate  to  the  secretary,  a 
new  certificate  should  be  issued  to  the  assignee  ;  and  the  certificates 
of  stock  contained  a  provision  to  the  like  effect.  B.',  the  owner  of 
stock,  transferred  the  same  with  the  certificate  to  P.,  from  whom 
plaintiff  received  a  transfer  with  the  certificate  for  value.  B.  sub- 
seq^uently  transferred  the  stock  for  value  to  M.,  but  without  the 
certificate.  The  corporation  issued  a  new  certificate  of  the  stock  to 
M.  It  was  held  that  the  corporation  was  liable  to  plaintiff  for  the 
value  of  the  stock;  even  though  the  record  in  the  books  of  the  com- 
pany showed  title  to  the  stock  in  M.  at  the  time  plaintiff  purchased 
the  certificate.  The  records  of  the  corporation  were  not  constructive 
notice  to  persons  dealing  in  its  stock. 

This  liability  is  predicated  upon  the  ground  that  the  company  is 
the  custodian  of  the  rights  of  a  stockholder,  and  therefore  responsible 
for  the  illegal  issue  of  stock  to  their  prejudice  ;^  and  when  a  person 
seeks  to  have  stock  transferred  without  the  production  of  the  certi- 
ficate, the  company  is  thereby  affected  with  notice  that  a  superior 
title  may  exist  in  a  third  person.^  But  if  a  corporation  has  used  due 
care  in  making  a  transfer,  and  it  turns  out  to  have  been  made  to  a 

proof  of  such  loss  and  destruction,  and  on  notice  of  the  transfer  of  the  certificates  to 
receiving  security  to  indemnify  the  com-  F.  Unlike  the  transfer  of  the  stock,  the 
pany  against  loss  consequent  upon  the  is-  surrender  or  production  of  the  certificates 
suing  of  such  new  certificates.  It  was  held  was  not  necessary  to  draw  the  dividends, 
that  the  issuing  of  the  new  certificates  to  Until  the  company  was  notified  of  the 
B.  &  P.,  and  the  allowing  the  transfer  of  transfer  of  the  certificates,  it  was  war- 
the  stock  to  them  was  a  hreach  of  the  ranted  in  paying  the  dividends  to  V..  the 
duty  which  the  company  owed  to  F.  as  the  registered  owner,  or  to  his  order,  and  hy 
holder  of  the  original  certificates,  and  this  paying  the  dividends  to  B.  &  P.  as  pur- 
hreach  of  duty  created  a  liahility  on  the  chasers  under  V.,  the  company  is  as  fully 
company  to  replace  the  stock  to  which  F.  protected  as  if  the  payments  had  been 
was  entitled,  or  to  account  for  its  valne.  made  to  V.  directly.  Until  the  transfer 
The  issuing  of  the  certificates,  under  the  of  the  stock  to  the  holders  of  the  original 
by-law  providing  for  the  issue  of  certiti-  certificate  was  refused,  or  they  had  notice 
cates  in  place  of  such  as  may  have  been  of  the  transfer  of  the  stock  to  other  par- 
lost  or  destroyed,  does  not  affect  the  lia-  ties,  the  statute  of  limitations  did  not  be- 
bility  of  the  company  to  F.,  as  the  holder  gin  to  run. 

of  the  original  certificate.    The  object  of         i  Bayard  v.  Bank,  52  Penh.  St.  234  ; 

the  by-law  is  to  enable  persons,   whose  Bridgeport  Bank  v.  New  York  &  New 

certificates  appear  to  have  been  lost  or  de-  Haven  E.  R.   Co.,  30  Conn.  231  ;   New 

stroyed,  to  obtain  others,  on  indemnifjing  York,  &c.  R.  E.  Co.  v.  Schuyler,  34  N.  Y. 

the  company  against  loss,  in  case  other  30  ;  Bank  ».  Lanier,  11  Wall.  (U.  S. )  369  ; 

parties   should   assert  rights  against  the  Pratt  v.  Taunton  Copper  Co.,  123  Mass. 

company  under  the  original  certificates  ;  110  ;  Loring  v.  Salisbury  MiUs,  125  Mass. 

but  does  not  affect  the  rights  of  such  par-  150. 

ties.     The  company  is  not  liable  for  the         *  Bayard  v.  Bank,  ante;  N.  Y.,  &o. 

dividends  paid  on  the  stock,  before  it  had  E.  E.  Co.  v.  Schuyler,  34  N.  Y.  81. 
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party  not  entitled  thereto,  it  is  not  estopped  from  denying  its  valid- 
ity. Thus  in  an  English  case  ^  C,  the  plaintiff  in  the  second  action, 
had  been  since  1875  the  proprietor  of  certain  stock  in  the  London 
and  South  "Western  Eailway  Company.  P.,  the  confidential  clerk  of 
C,  feloniously  got  possession  of  a  certificate  for  £1,000.  of  the  stock 
and  sold  that  amount.  Subsequently  he  forged  C.'s  name  to  the 
transfer,  and  forwarded  it,  together  with  the  certificate,  to  the  brokers 
of  Major  W.,  the  plaintiff  in  the  first  action,  who  had  purchased  the 
stock  from  T.,  a  member  of  the  Stock  Exchange,  The  brokers  for- 
warded the  transfer  and  the  certificate  to  the  company  for  registration. 
The  company  thereupon  wrote  to  0.  at  his  usual  address,  inquiring  if 
the  transfer  were  correct.  The  letter  was  intercepted  by  P.,  who 
replied  in  a  way  which  appeared  not  quite  satisfactory.  The  com- 
pany forwarded  a  second  letter,  which  was  also  intercepted  by  P., 
who  gave  the  company  an  explanation  with  which  they  were  satis- 
fied, and  they  immediately  sent  a  new  certificate  to  Major  W.'s 
brokers.  The  fraud  was  subsequently  discovered,  and  now  Major 
W.  sought  to  recover  from  the  company  on  the  ground  that  inter 
alia  he  was  entitled  to  rely  upon  the  certificate  of  registration,  which 
the  company  were  estopped  from  questioning,  as  he.  Major  W.,  rely- 
ing upon  it  had  so  prejudicially  altered  his  position  as  to  bring  the 
case  within  the  authorities  upon  estoppel.  The  plaintiff  in  the  second 
case  sought  to  have  his  name  replaced  in  the  books  of  the  company 
as  the  owner  of  the  said  stock.  It  was  held  that  the  company  hav- 
ing issued  the  certificate  without  any  want  of  care  and  lond  fde 
were  not  estopped  from  contesting  its  validity,  and  that  upon  the 
facts,  the  judgment  must  be  for  the  defendants  in  the  first  action, 
and  for  the  plaintiff  in  the  second  action,  with  costs. 

Where  a  person  fraudulently  procures  a  transfer  of  stock  to  be 
made  to  him,  he  is  liable  to  the  corporation  for  all  damages  resulting 
therefrom.  Thus  A.  owned  five  shares  of  stock  in  the  plaintiff  rail- 
road company.  Defendants  purchased  the  shares  from  a  broker  who 
was  in  possession  of  the  certificate,  and  a  forged  signature  to  a  power 
of  attorney  purporting  to  authorize  their  transfer.  On  the  faith  of 
this  power  of  attorney  plaintiff  transferred  the  shares  to  defendants 
and  issued  to  them  a  certificate.  Subsequently  plaintiff  transferred 
the  shares  to  a  purchaser  from  defendants,  at  their  request,  and  issued 
to  the  purchaser  a  new  certificate.    Plaintiff  was  afterward  compelled 

1  "Waterhonso  v.  London  &  S.  E.  Railway  Co.,  41  L.  T.  N.  s.  558,  and  Coates  «. 
same,  id.  (Q.  B.  Div.). 


SEC.  98.]        REMEDIES   FOE   REFUSAL   TO   TRAKSFER. 


257 


to  procure  for  A.  five  shares  of  stock  and  to  pay  her  accrued  dividends. 
It  was  held  that  plaintifi'  was  entitled  to  recover  of  defendant  the 
value  of  the  stock  and  dividends.  A.  never  parted  with  her  property 
in  the  shares,  and  therefore  the  plaintiff  was  obliged  to  procure  shares 
for  her  and  also  pay  her  the  dividends.^  But  it  has  no  remedy  against 
the  person  who  purchased  the  stock  of  the  transferee,  because,  as  to 
him,  the  corporation  is  estopped  from  denying  the  validity  of  its 
certificate.^  What  is  a  reasonable  ground  for  refusing  to  enter  a 
transfer,  must  necessarily  depend  upon  the  facts  of  each  case,  and  is 
a  question  for  the  jury.  In  an  action  for  wrongfully  refusing  to  trans- 
fer, the  measure  of  damages  is  the  value  of  the  stock  at  the  time  of 
the  demand,  with  interest.^ 

Sec.  98.  Remedies  for  Refusal  to  Transfer.  —  It  is  now  quite  com- 
mon to  apply  for  a  mandamus  to  compel  a  transfer  of  stock  by  a 
corporation,  and  the  issue  of  a  new  certificate ;  and  this  remedy  is 
sustained  by  a  very  respectable  class  of  cases,*  especially  where  the 
party  cannot  have  a  complete  remedy  at  law.  But  where  the  remedy 
at  law  is  ample,  the  writ  will  not  be  granted.^  The  ordinary  remedy 
for  a  wrongful  refusal  by  the  corporation  to  enter  a  transfer  upon  its 


1  Boston  &  Albany  E.  R.  Co.  v.  Rich- 
ardson (Mass.  S.  C.  1884);  Pratt  n. 
Taunton  Copper  Co.,  123  Mass.  110. 

"  Machinist  Bank  v.  Field,  126  Mass. 
345. .  A  warranty  of  title  is  implied  in  the 
sale  of  a  chattel,  unless  the  circumstances 
are  such  as  to  give  rise  to  a  contrary  pre- 
sumption. Shattuck  V.  Green,  104  Mass. 
42.  The  possession  of  and  ofier  to  sell  a 
chattel  is  held  equivalent  to  an  affirmation 
that  the  seller  has  title  to  it.  This  is 
founded  upon  the  reason  that  men  natu- 
rally understand  that  a  seller  who  offers  a 
chattel  for  sale  owns  it.  The  same  rule 
has  been  extended  to  the  case  of  a  sale  of 
a  promissory  note.  The  seller  impliedly 
warrants  that  the  previous  signatures  are 
genuine.  Cabot  Bank  v.  Merten,  4  Gray, 
156  ;  Merriami).  Waloott,  3  Allen  (Mass.), 
258.  So  it  has  been  held  that  if  one, 
honestly  believing  himself  to  be  autho- 
rized, acts  as  agent  for  another  and  pro- 
cures money  or  goods  upon  the  credit  of 
his  supposed  principal,  and  it  turns  out 
that  he  is  not  authorized,  he  is  liable  for 
the  value  of  the  money  or  goods.  Jefts  v. 
York,  10  Cush.  (Mass.)  392.  In  numer- 
VOL.  I.  — 17 


ous  other  cases  the  remedy  is  said  to  be 
an  action  on  the  case  for  falsely  assuming 
to  be  an  agent.  Bartlett  v.  Tucker,  104 
Mass.  336  ;  May  v.  Western  Union  Tel. 
Co.,  112  id.  90.  See  also  Sim  v.  Anglo- 
American  Tube  Co.,  L.  R.  5  Q.  B.  D. 
188  ;  Hambleton  v.  Central  Ohio  R.  R. 
Co.,  44  Md.  551  ;  Brown  v.  Howard  Ins. 
Co.,  42  id.  384. 

'  Baltimore,  &c.  E.  E.  Co.  v.  Sewell, 
35  Md.  238. 

*  King  V.  Worcester,  &c.  Canal  Co.,  1 
Man.  &  R.  529  ;  Queen  v.  Shropshire  Union 
R.  R.  Co.,  L.  R.  8  Q.  B.  420  ;  Regina  v. 
Liverpool,  &c.  Railway  Co.,  16  Jur.  949  ; 
Townsend  v.  Mclvers,  2  S.  C.  25  ;  People 
V.  Crockett,  9  Cal.  112  ;  Busey  v.  Hooper, 
35  Md.  15. 

5  Murray  v.  Stevens!,  110  Mass.  95  ; 
State  V.  Eombauer,  46  Mo.  155 ;  State  v. 
Guemero,  12  Nev.  105 ;  Birmingham 
Fire  Ins.  Co.  v.  Com.  92  Penn.  St.  72  ; 
Wilkinson  v.  Providence  Bank,  3  R.  I.  22  ; 
State  V.  Warren  Foundry,  &c.  Co.,  82 
N.  J.  L.  439  ;  King  v.  Bank  of  England, 
Doug.  524.    See  Chapter  on  Mandamits. 
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books  is  by  an  action  on  the  case  for  damages.^  But  in  a  proper  case 
a  court  of  eq[uity  will  compel  both  a  transfer  and  the  issue  of  a  new 
certificate.^ 

Sec.  99.  Pledge  of  Stock.  —  Shares  of  stock  may  be  hypothecated 
by  a  written  assignment  thereof,  notwithstanding  the  legal  title  is 
transferred  to  the  pledgee ;  ^  but  this  can  only  be  done  by  a  delivery 
of  the  certificates  duly  assigned,* 

This  method  of  using  stocks  as  collateral  security  for  loans  has 
entered  largely  into  the  business  of  the  country,  and  it  is  now  com- 
mon to  stipulate  for  the  sale  of  such  stock  upon  default,  at  the  stock 
board,  or  at  public  sale,  or  otherwise,  so  that  the  legal  title  freed 
from  all  equities  can  be  passed  to  the  purchaser.  Formerly  it  was 
held  that  sales  could  only  be  made  at  public  auction,^  unless  there 
was  a  stipulation  that  it  might  be  sold  at  the  board  of  brokers.' 
But  where  no  provision  is  made  as  to  the  time  or  mode  of  sale, 
there  must  be  a  demand  of  payment,  and  a  sale  at  public  auction, 
of  the  time  and  place  of  which  the  pledgor  must  be  notified.'  But 
it  seems  that  the  pledgor  may  by  his  conduct  be  estopped  from 
objecting  to  a  sale  otherwise  made.  Thus,  the  defendant  deposited 
stock  with  a  banking  association  in  the  city  of  New  York,  as  col- 
lateral security  to  his  note,  giving  the  association,  by  the  terms  of 
the  note,  power  to  sell  in  case  of  non-payment  of  the  note,  without 
stating  any  restriction  as  to  manner  of  sale.  It  was  held  that  a 
sale  at  the  board  of  brokers,  on  a  two  days'  notice  to  defendant,  he 
not  objecting,  was  binding  upon  him.*  But  in  the  absence  of  any 
facts  amounting  to  an  estoppel,  or  agreement  warranting  it,  the 
stock  must  be  sold  at  public  sale  as  stated  supra.  Thus,  the  pledgee 
of  stock,  under  a  general  hypothecation,  without  any  specification 
of  time  of  redemption,  or  power  or  mode  of  selling,  after  having  re- 
peatedly called  on  the  pledgor  to  redeem,  and  apprised  him  of  inten- 
tion to  sell,  and  having  offered  the  stock  without  success  at  the 

1  Murray  v.  Stevens,  ante;  Commer-  (N.  Y.)  143  ;  WilBon  v.  Little,  2  N.  Y. 
oial  Bank,  &c.  v.  Kortright,  22  Wend.    443. 

(N.  Y. )  348.  *  Lallande  v.  Ingram,  19  La.  An.  864  ; 

2  Pollock  V.  National  Bank,  7  N.  Y.  Lewis  v.  Graham,  4  Abb.  Pr.  (N.  Y.)  106. 
274  ;  Chew  v.  Bank  of  Baltimore,  14  Md.  '  Brown  v.  Ward,  8  Duer  (N.  Y.),  660. 
299  ;  Burrall  v.  Bushwiek  R.  E.  Co.,  75  '  Costello  v.  City  Bank,  1  N.  Y.  Leg. 
N.  Y.  211;  Buffalo,  &c.  R.  R.  Co.  v.  Obs.  25  ;  Rankin  ii.  McCullongh,  1 2  Barb. 
Dudly,    14    id.    336  ;  Wilson    v.   Atlan-  (N.  Y.)  103. 

tic,  &c.  R.  R.  Co.,  2  Fed.  Rep.  (U.  S.)         '  Brown  v.  Ward,  anU. 
459.  »  Willoughby    v.    Comstock,    8    Hill 

»  Vaupiel  v.  Woodward,  2  Sandf.  Ch.     (N.  Y.),  889. 
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board  of  brokers,  sold  it  at  private  sale  without  notice  to  the  pledgor 
of  the  time  and  place.  It  was  held  that  the  sale  was  unauthorized, 
and  the  fact  that  the  pledgor  was  avowedly  unable  to  redeem  did 
not  affect  his  right.^ 

Where  the  owner  of  stock  delivers  the  certificate  to  his  pledgee, 
with  a  power  to  transfer  it,  the  fact  that  his  name  is  in  the  certifi- 
cate is  not  notice  of  his  rights,  as  against  third  persons  who  take  it 
for  value  from  the  pledgee.^  But  where  a  person  purchased  stock 
of  a  corporation  at  a  sheriff's  sale,  knowing  that  the  certificates  of 
such  stock  had  been  previously  hypothecated, —  he  was  held  charge- 
able with  notice  of  the  fact,  and  took  the  stock  subject  to  the  claim 
of  the  pledgee.^  An  agreement  whereby  the  maker  of  notes  delivers 
certificates  of  stock  as  collateral  security  for  the  payment  of  the 
notes,  stipulating  that  if  the  notes  are  not  paid  at  maturity  the 
securities  shall  be  under  the  control  of  the  holder,  who  is  author- 
ized to  dispose  of  them  and  to  apply  the  proceeds  to  the  credit 
of  the  maker,  —  is  a  pledge  of  the  stocks,  and  not  a  mortgage* 
A  transfer  of  shares  by  a  member  of  an  association,  as  collateral 
and  additional  security  to  a  bond  and  mortgage  executed  by  him  to 
the  society  as  security  for  a  loan,  is  in  the  nature  of  a  pledge  rather 
than  of  a  chattel  mortgage ;  the  shares  remain  the  property  of  the 
shareholder  for  every  purpose  except  that  of  defeating  the  lien  of 
the  association,  the  holder  exercising  every  other  control  over  them. 
The  principle,  is  applied  wherever  a  stockholder  pledges  his  stock  to 
the  corporation  of  which  he  is  a  member.  He  retains  his  rights  of 
membership.* 

Where  an  indorser  of  promissory  notes  held  by  a  bank,  as  se- 
curity for  such  liability  transferred  twenty  shares  of  its  stock,  on 
the  books  of  the  bank,  to  the  cashier,  and  it  appeared  that  assign- 
ments and  transfers  of  the  stock  to  the  bank,  or  in  pledge  to  it,  or 
as  security  for  debts  and  liabilities  to  it,  were  invariably,  by  the 
usage  of  the  bank,  made  in  the  same  manner  as  the  transfer  in  ques- 
tion, it  was  held  that  such  transfer  vested  the  legal  title  to  the  shares 
so  transferred,  not  in  the  cashier  in  his  own  right,  but  in  the  bank. 
The  liability  of  a  person  as  the  indorser  of  a  promissory  note,  to 

1  Willoughby    v.    Comstook,   3   Hill         »  'Weston  v.  Bear  Eiver,  &c.  Mining 
(N.  Y.),  389  ;  "Costello  v.  City  Bank,  1     Co.,  6  Cal.  426. 
N.  Y.  Leg.  Obs.  25.  *  Lewis  v.  Graham,  4  Abb.  Pr.  (N.  Y. ) 

»  Felt  V.  Heye,  23  How.  Pr.  (N.  Y.)    106. 
359.  '  '  Mechanics'  Building  &  Loan  Associa- 

tion V.  Conover,  14  N.  J.  Eq.  219. 
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the  holder,  is  a  sufficient  consideration  to  support  a  transfer  of  bank 
shares  by  the  former,  as  security  to  the  latter  for  such  liability .1 
In  order  to  operate  as  a  lien  upon  stock,  there  must  be  facts 
which  show  such  to  have  been  the  intention  of  the  parties.  Thus, 
A.  and  B.  were  directors  in  a  company,  in  which  no  shareholder 
could  act  as  a  director  without  holding  ten  shares.  Being  intimate 
friends,  the  latter  advanced  to  the  former  several  sums.  At  the 
time  of  the  last  loan,  A.  delivered  to  B.  an  order  upon  the  secretary 
of  the  compaiUy  to  transfer  A.'s  ten  shares  into  B.'s  name.  B.  did 
not  then  make  use  of  the  order,  and  A.  continued  to  act  as  director 
until  his  death  several  years  after,  insolvent,  when  a  suit  was  insti- 
tuted for  the  administration  of  his  assets.  B.  then  served  the  order 
of  transfer  on  the  secretary,  and  presented  his  petition  in  the  suit, 
claiming  an  equitable  lien  on  A.'s  ten  shares  for  the  amount  of  his 
advances,  with  interest.  It  was  held  that  these  circumstances  were 
not  sufficient  to  show  an  intention  to  create  a  lien  on  the  shares, 
and  consequently  B.'s  claim  was  rejected.'"^ 

In  another  case,  a  subscriber  for  90  bank  shares  of  $100  each,  paid 
$2,750  towards  an  instalment  of  80  per  cent  and  drew  a  draft  in  favor 
of  the  bank  for  the  balance,  and  transferred  to  the  bank  all  his  right, 
&c.,  in  his  shares  (excepting  and  reserving  the  sum  he  had  paid  iu 
money),  as  collateral  security  for  payment  of  the  draft.  The  draft 
was  not  paid,  nor  did  the  bank  pass  to  the  subscriber's  credit  any 
stock,  nor  give  him  any  certificate  of  shares.  It  was  held  that  the 
subscriber  was  once~an  owner  of  the  shares,  and  that  the  effect  of  the 
reservation  of  his  conveyance  to  the  bank  was,  that  an  amount  equal 
to  34  shares,  of  the  par  value  of  $80  a  share,  remained  his  property, 
and  was  liable  to  be  sold  on  an  execution  against  him.  The  appli- 
cation, by  the  bank,  of  the  $2,750  to  an  account  of  the  subscriber 
which  was  independent  of  the  shares,  was  held  to  be  unauthorized, 
and  not  to  affect  his  title  to  the  shares.^ 

A  bill  in  equity  may  be  brought  to  redeem  stock  hypothecated  for 
a  loan  by  an  assignment  absolute  in  its  terms,  upon  parol  proof 
that  the  transfer  was  in  reality  made  only  as  collateral  security  for 
a  debt.* 

1  Stamford  Bank  a.  Ferris,  17  Conn.  »  Hussey  v.  Manufacturers,  &c.  Bank, 
259.  10  Pick.  (Mass.)  415. 

2  Gumming  v.  Prescott,  2  You.  &  C.  *  Newton  v.  Fay,  10  Allen  (Mass.), 
Exch.  488.  605. 
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103.  Negotiable  Quality  of  Bonds. 
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Bights  of. 
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when    necessary :    Consents, 
Petitions,  etc. 

106.  Rule  where  Authority  is  given 

in  Charter  of  Railroad  Com- 
pany, etc. 

107.  Where  two  Acts  confer  Author- 

ity. 
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paid. 

109.  Majority,  two-thirds  Vote,  etc. 

110.  Who    should    make    Subscrip- 

tions. 

111.  Denomination  of  Bonds. 

112.  By  whom  Bonds  should  be  exe- 

cuted. 

113.  Ratification     by     Legislature, 

etc.  :  Effect  of. 

114.  General  and  special  Statute  au- 

thorizing ;  Effect  of. 

115.  Issuing  Bonds  instead  of  paying 
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116.  Sale  below  Par. 


119. 


120. 


117.  What  constitutes  a  Subscription. 
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tions as  Stockholders. 

Conditional  Subscriptions  and 
Bonds. 

Municipality  estopped  from  De- 
nying that  Condition  is  per- 
formed, when. 

121.  Surveys,  what  amounts  to. 
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be  made:  general  Powers. 

123.  Effect  of  Consolidation. 

124.  Change  of  Constitution,  etc.  : 

Effect  of. 

125.  Effect  of  Division  of  County, 
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payment  of  Bonds. 

128.  Mandamus  to  compel  issue  of 

Bonds,  etc. 

129.  Remedy  to  annul  Bonds,  etc. 

130.  Municipal  Corporation  may  en- 

force delivery  of  Stock  when. 

131.  Remedy  of  Taxpayer  against  is- 
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132.  Remedies     against     Municipal 

Corporation  relative  to  invalid 
Bonds. 
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United  States  Court. 


126, 
127. 


Sec.  100.  Power  to  Subscribe,  how  Conferred,  etc. — Municipal  cor- 
porations, as  counties,  cities,  and  towns,  have  no  authority  either  to 
subscribe  for  the  stock  of  a  railroad  company,  or  to  make  any  dona- 
tions to  it  by  grant  or  otherwise,  except  where  the  legislature  expressly 
confers  such  authority  upon  them}    Although  the  question  has  been 


1  Louisville  Valley  E.  R.  Co,  v.  Fair- 
field, 51  Vt.  257  ;  French  v.  Teschemaker, 
24  Cal.  518  ;  Lewis  v.  Clarendon,  5  Dill. 


(U.  S.  C.  C.)  324  ;  Copes  v.  Charleston, 
10  Rich.  (S.  C.)  491  ;  Pitzman  v.  Free- 
burg,  92  111.  Ill ;  Barnes  v.  Lacon,  84 
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obstinately  litigated  at  every  point,  it  may  now  be  said  that,  except 
in  those  States  where  the  constitution  expressly  prohibits  it,  the  leg- 
islature has  power  to  confer  upon  these  corporations  the  right  to  aid 
railroad  or  other  quasi  public  corporations  either  by  subscriptions 
to  their  stock  or  by  way  of  gratuity.^    It  is  true  that  some  legal 


id.  461 ;  Kenicott®.  Supervisors,  16  "Wall. 
(U.  S.)  452  ;  Wells  v.  Supervisors,  102 
U.  S.  625 ;  Brodie  v.  McCabe,  S3  Ark. 
690 ;  South  Ottawa  v.  Perkins,  94  U.  S. 
260 ;  Taxpayers  of  Milan  v.  Tenn.  Cen- 
tral K.  E.  Co.,  11  Lea  (Tenn.),  329  ;  Dela- 
ware County  V.  McClintock,  51  Ind.  325 ; 
Hasbrouck  v.  Milwaukee,  13  Wis.  37  ; 
Penn.  R.  R.  Co.  v.  Philadelphia,  47  Penn. 
St.  189 ;  Jeffries  v.  Lawrence,  42  Iowa, 
498 ;  Sykes  v.  Columbus,  55  Miss.  115  ; 
People  V.  Mitchell,  35  N.  Y.  551 ;  Lewis 
V.  Shreveport,  3  Woods  (U.  S.  C.  C),  205  ; 
Meyer  v.  Muscatine,  1  WalL  (U.  S.)  384 ; 
Gelpcke  v.  Dubuque,  1  id.  220  ;  Rogers  v. 
Bridgeport,  3  Wall.  (U.  S.)  364  ;  Thomp- 
son V.  Lee  County,  3  id.  327 ;  St.  Joseph 
Township  v.  Rogers,  16  id.  644  ;  Lafay- 
ette, &c.  R.  R.  Co.  V.  Geiger,  34  Ind.  85  ; 
Lafayette  v.  Cox,  5  Ind.  38  ;  Harvey  v. 
Indianapolis,  &c.  R.  R.  Co.,  32  id.  244. 
But  the  authority  must  be  expressly  con- 
ferred, and  cannot  rest  on  inference  or  im- 
plication. Thus,  a  clause  in  a  railroad 
charter  providing  that  the  agent  of  any 
corporate  body  may  subscribe  for  its  stock 
is  held  to  be  confined  to  private  or  busi- 
ness corporations,  and  does  not  embrace 
municipal.  Campbell  v.  Paris,  &c,  R.  R. 
Co.,  71  111.  611  ;  East  Oakland  v.  Skin- 
ner, 94  IT.  S.  255.  A  provision  which 
prohibits  the  creation  of  an  indebtedness 
by  a  direct  loan  of  municipal  credit  does 
not  permit  the  indirect  use  of  such  credit 
for  the  same  purpose.  An  act  forbidding, 
under  certain  penalties  therein  prescribed, 
the  officers  of  a  municipality,  in  its  be- 
half, to  loan  the  credit  thereof,  or  donate 
to  or  subscribe  stock  in  any  railroad  or 
other  company,  without  the  previous  as- 
sent of  two-thirds  of  the  qualified  voters, 
is  merely  prohibitory  in  its  character,  and 
confers  no  authority  on  those  officers 
when  such  assent  was  given.  And  it  was 
held  that  the  bonds  of  a  town  of  a  certain 
date,  reciting  that  they  are  "issued  in 
pursuance  of  an  election  held  in  said  town 


to  decide  whether  said  town  should  pur- 
chase and  donate  to  the  St.  Louis,  Kansas 
City,  and  Northern  Railway  Co.  two  hun- 
dred acres  of  land  for  machine-shop  pur- 
poses, the  result  of  said  election  being 
two  hundred  and  twenty-eight  votes  for 
the  purchase  and  donation,  and  one  vote 
against,  and  in  pursuance  of  orders  of  the 
hoard  of  trustees  of  the  inhabitants  of  the 
town,  which  orders  were  made  in  accord- 
ance with "  an  act,  &c.,  authorizing  cities 
and  towns  to  purchase  lands,  and  to  do- 
nate, lease,  or  sell  the  same  to  railroad 
companies,  are  void.  Jarrett  v.  Maberly, 
103  U.  S.  580. 

1  Bennington  v.  Park,  50  Vt.  178; 
Perry  v.  Keene,  56  N.  H.  514  ;  Opelika 
V.  Daniel,  59  Ala.  211  ;  Taylor  v.  Ypsil- 
anti,  105  IT.  S.  60  ;  Brocaw  v.  Gibson  Co., 
73  Ind.  543  ;  Williams  v.  Hall,  65  id. 
129  ;  Bittinger  v.  Bell,  65  id.  445  ;  First 
National  Bank  of  St.  Johnsbury  v.  Con- 
cord, 50  Vt.  257  ;  Riddle  v.  Philadelphia, 
&c.  E.  R.  Co.,  1  Pittsb.  (Penn.)  158  ; 
Quincy,  ^&o.  E.  E.  Co.  v.  Morris,  84  111. 
410  ;  Ch'icago,  &c.  E.  E.  Co.  ».  Morris,  62 
id.  268  ;  Chicago,  &c.  E.  E.  Co.  v.  Aurora, 
99  111.  205  ;  Hickory  v.  EUery,  103  V.  S. 
423  ;  Amoskeag  National  Bank  v.  Otta- 
wa, 105  U.  S.  267  ;  Indiana,  &c.  R.  E. 
Co.  V.  Attica,  56  Ind.  476  ;  Rock  Creek  v. 
Strong,  96  U.  S.  271  ;  Stevens  v.  Anson, 
73  Me.  489  ;  Lyons  v.  Chamberlain,  86 
N.  Y.  578 ;  Selma,  &c.  E.  B.  Co.,  ex 
parte,  45  Ala.  696;  Hill  v.  Com'rs  of 
Forsyth  Co.,  67  N.  C.  367.  The  validity 
of  such  statutes  has  also  been  sustained 
in  the  following  cases  ;  Rogers  v.  Burling- 
ton, 3  Wall.  (U.  S. )  327  ;  Havemeyer  v. 
Iowa  Co.,  3  id.  294  ;  Seybert  v.  Pitts- 
burgh, 1  id.  272  ;  Gelpcke  v.  Dubuque,  1 
id.  175  ;  Mitchell  v.  Burlington,  4  WalL 
(IT.  S.)  270  ;  Von  Hoffmann  ».  Quincy,  4 
id.  535  ;  Campbell  v.  Kenosha,  5  id.  194  ; 
Van  Hastrup  v.  Madison,  1  id.  291  ;  Su- 
pervisors V.  Schenck,  5  id.  772 ;  San  An- 
tonio V.   Gould,  34  Tex.  49  ;  Goodin  v. 
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writers^  have  seriously  combated  this  position;  but,  while  their 
theories  are  iiicely  drawn,  they  do  not  commend  themselves  to  the 


Cmmp,  8  Leigh  (Va.),  120;  Clark  v. 
Janesville,  10  Wis.  136 ;  Bushnell  v. 
Beloit,  10  id.  193  ;  Fisk  v.  Kenosha,  26 
Wis.  23  ;  PhiUips  v.  Albany,  28  id.  340  ; 
Rogan  V.  Watertown,  30  id.  259  ;  Lawsou 
V.  Milwaukee,  &g.  K.  E.  Co.,  30  id.  597  ; 
Shelby  County  Court  c  Cumberland  & 
Ohio  R.  R.  Co.,  8  Bush  (Ky.),  209  ;  Mad- 
dox  V.  Graham,  2  Met.  (Ky.)  56  ;  Police 
Jury  V.  MeDonough,  8  La.  An.  841  ; 
Parker  v.  Scoggin,  11  La.  An.  629  ;  Au- 
gusta Bank  v.  Augusta,  49  Me.  507  ; 
Davidson  v.  Ramsey  County,  18  Minn. 
482  ;  St.  Louis  v.  Alexander,  23  Mo  483  ; 
St.  Joseph  and  Denver  R.  R.  Co.  v.  Bu- 
chanan County,  39  id.  485  ;  State  v. 
Macon  County  Court,  41  id.  453  ;  Chilli- 
cothe  &  Brunswick  R.  R.  Co.  v.  Bruns- 
wick, 44  id.  553  ;  State  v.  Linn  County 
Court,  id.  504  ;  State  v.  Greene  County,  54 
id.  540 ;  State  v.  Sullivan  County  Court, 
51  id.  522  ;  Osage  Valley,  &c.  R.  R.  Co. 
V.  Morgan  County,  53  id.  156  ;  Smith  v. 
Clark  County,  54  id.  58  ;  Gibsons.  Mason, 
5  Nev.  283  ;  Benson  v.  Albany,  24  Barb. 
.  .  (N.  Y.)  248  ;  Clarke  v.  Rochester,  28 
N.  Y.  605  ;  People  v.  Mitchell,  45  Barb. 
(N.  Y.)  208  ;  People  v.  Mitchell,  85  N.  Y. 
551  ;  People  v.  Batcheller,  63  id.  128  ; 
Caldwell  v.  Burke  County,  4  Jones  Eq. 
(N.  C.)  323  ;  Taylor  v.  Newbem,  2  id. 
141  ;  Hill  V.  Com'rs  of  Forsythe  County, 
67  N.  C.  367  ;  Cincinnati  v.  Walker,  1 
Cin.  (Ohio)  121 ;  Walker  v.  Cincinnati, 
21  Ohio  St.  14  ;  Cincinnati,  &c.  R.  R.  Co. 
V.  Clinton  County,  1  Ohio  St.  77  ;  Steu- 
benville,  &c.  R.  E.  Co.  v.  North  Tovmship, 
id.  105 ;  Thompson  v.  Kelley,  2  Ohio  St. 
647  ;  State  v.  Perrysburg,  14  id.  472 ; 
Com'rs  of  Knox  County  v.  Nichols,  id. 
260 ;  State  v.  Union,  8  id.  394 ;  State  v. 
Goshen,  14  id.  569 ;  Brown  v.  County 
Com'rs,  21  Penn.  St.  37  ;  Shai-pless  v. 
Philadelphia,  id.  147  ;  Moers  v.  Reading, 
ib.  188  ;  Com.  v.  Allegheny  County,  32 
id.  218 ;  Com.  v.  Pittsburgh,  41  id. 
278  ;  Com.  v.  Pittsburgh,  34  id.  496  ; 
Com.  V.  Perkins,  43  id.  400  ;  Com.  v.  Mc- 


Williams,  11  id.  61 ;  Nichols  v.  Nash- 
ville, 9  Humph.  (Tenn.)  252;  Louisville 
&  Nashville  R.  R.  Co.  v.  County  Court,  1 
Sneed  (Tenn.),  637  ;  San  Antonio  v.  Jones, 
28  Tex.  19  ;  San  Antonio  v.  Lane,  32  id. 
405 ;  Lee  County  v.  Rogers,  7  Wall. 
(U.  S.)  181  ;  Beloit  v.  Morgan,  id.  619  ; 
City  of  Kenosha  v.  Lamson,  9  id.  477 ; 
Railroad  Co.  v.  County  of  Otoe,  16  id. 
667 ;  Olcott  V.  Supervisors,  id.  678  ;  Gil- 
man  V.  Sheboygan,  2  Black.  510  ;  Woods 
V.  Lawrence  County,  1  id.  380 ;  Gibbons 
V.  Mobile  &  Great  Northern  R.  R.  Co.,  36 
id.  410  ;  Mississippi,  &c.  R.  E.  Co.  v. 
Camden,  28  Ark.  300 ;  English  v.  Chicot 
County,  26  id.  454  ;  Napa  Valley  R.  R. 
Co.  V.  Napa  County,  30  Cal.  435  ;  Stock- 
ton and  Visalia  E.  E.  Co.  v.  Stockton,  41 
id.  147  :  People  v.  Coon,  25  id.  635  ;  Eob- 
inson  v.  Bidwell,  22  id.  379  ;  Beardsley  v. 
Smith,  16  Conn.  368 ;  Bridgeport  v. 
Housatonic  R.  E.  Co.,  15  id.  475  ;  Cotton 
V.  Leon  County,  6  Fla.  610  ;  Powers  v. 
Inferior  Court  of  Dougherty  County,  23 
Ga.  65  ;  Winn  v.  Macon,  21  Ga.  275  ; 
Prettyman  v.  Tazewell  County,  19  111. 
406  ;  Eobertson  v.  Eockford,  21  111.  451  ; 
Butler  «.  Dunham,. 27  111.  474;  Supervis- 
ors of  Schuyler  County  v.  People,  25  id. 
181  ;  Dunnovan  v.  Green,  57  id.  63  ;  Mad- 
ison County  V.  People  ex  rel.,  58  id.  456  ; 
Board  of  Bartholomew  County  v.  Bright, 
18  Ind.  93  ;  Evansville,  &c.  E.  E.  Co.  v. 
Evansville,  15  id.  395  ;  City  of  Aurora  v. 
West,  22  id.  88  ;  same  v.  same,  9  id.  74 ; 
Tliompson  v.  City  of  Peru,  29  id.  305 ;  La 
Fayette,  Muncie,  &  Bloomington  R.  R. 
Co.  V.  Geiger,  34  id.  185  ;  Com'rs  of  Craw- 
ford County  V.  Louisville,  &c.  R.  E.  Co., 
39  id.  192  ;  John  v.  Cincinnati,  Richmond 
and  Ft.  Wayne  R.  R.  Co.,  35  id.  539  ; 
Dubuque  County  v.  Dubuque  &  Pacific 
R.  R.  Co.,  4  G.  Greene  (Iowa),  1  ;  State 
V.  Bissell,  id.  328 ;  Clapp  v.  Cedar  Coun- 
ty, 5  Iowa,  15  ;  McMillen  v.  Boyles,  6  id. 
304 ;  McMillen  v.  Lee  County,  3  id.  311  ; 
McMillen  v.  County  Judge,  6  id.  391  ; 
Games  v.   Robb,   8  id.  193  ;  Stewart  v. 


105, 


1  Cooley  on  Const.  Lira.,  pp.  261-266  ;  Dillon  on  Municipal  Corporations,  §§  104, 
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courts,  and  among  all  the  States  in  which  this  question  has  been 
presented,  the  courts  of  -the  State  of  Michigan  ^  stand  alone  in  deny- 
ing that  the  legislature  possesses  this  power.  In  New  York^  the 
Supreme  Court  took  the  position  that  the  legislature  could  not  aiithor- 
ize  a  municipal  corporation  to  issue  bonds  and  devote  the  proceeds 
to  aid  private  coi-porations ;  but  this  doctrine  was  overruled  in  the 
United  States  Supreme  Court,'  and  the  Court  of  Appeals,*  while  ad- 
mitting that  the  legislature  might  confer  authority  upon  such  corpo- 
rations to  aid  in  the  construction  of  railroads,  yet  held  that  it  did  not 
possess  the  power  to  compel  them  to  do  so,  and  refused  to  issue  a  Writ 
of  mandamus  to  that  end.  In  lowa,^  up  to  1858  it  was  held  that 
such  acts  were  constitutional,  but  from  that  time  up  to  1869  ®  they 
were  held  to  be  unconstitutional,  when  the  court  seems  to  have  un- 
dergone a  radical  change,  and  from  that  time  to  the  present  the 
constitutionality  of  such  measures  has  been  sustained.^ 


Supervisors,  30  id.  9  ;  McGregor,  &o. 
R.  B.  Co.  V.  Birdsall,  id.  255  ;  City  of 
Atchison  v.  Butcher,  3  Kan.  104  ;  Com'ra 
of  Leavenworth  County  v.  Miller,  7  id. 
479;  Talhot  v.  Dent,  9  B.  Mou.  (Ky.) 
626 ;  Slack  v.  Maysville  &  Lexington 
E.  E.  Co.,  13  id.  1  ;  Hallenback  v.  Hahn, 
.  2  Keb.  377  ;  Eeineman  v.  Covington, 
&o.  E.  E.  Co.,  7  id.  310  ;  Bank  of  Eome 
V.  Eome,  18  N.  Y.  38  ;  Starin  v.  Genoa, 
23  id.  439 ;  Duanesburgh  v.  Jenkins,  66 
N.  Y.  129  ;  Clay  v.  Hawkins  Co.,  5  Lea 
(Tenn.),  137 ;  Winston  v.  Tenn.,  &c.  R.  R. 
Co.,  57  Tenn.  60  ;  Lauderdale  Co.  v.  Fer- 
guson, 7  Lea  (Tenn.),  153;  Williams  v. 
Duck  Eiver  Valley  R.  R.  Co.,  9  Baxt. 
(Tenn.)  488  ;  Supervisors  v.  Wisconsin, 
&c.  R.  R.  Co.,  121  Mass.  460;  Oleson  v. 
Green  Bay,  &o.  R.  R.  Co.,  36  Wis.  383 ; 
Phillips  V.  Albany,  28  Wis.  340 ;  Lawson 
V.  Milwaukee,  &c.  E.  E.  Co.,  36  Wis.  383  ; 
Long  V.  New  London,  9  Biss,  (U.  S.  C.  C. ) 
539  ;  New  Orleans,  &c.  E.  E.  Co.  v.  Mc- 
Donald, 53  Miss.  240 ;  State  v.  Clark,  23 
Minn.  423  ;  Leavenworth,  &o.  E.  R.  Co.  v. 
Douglass  Co.,  18  Kan.  169  ;  Moms  v. 
Morris  Co. ,  7  id.  57C ,  State  v.  Nemaha 
Co.,  7  id.  542  ;  Barnes  v.  Atchison,  2  id. 
454  ;  Lewis  v.  BarbourCo.,  105  U.  S.  739  ; 
Clay  Co.  ■».  Society  for  Savings,  104  U.  S. 
479. 

1  People  V.  Salem,  20  Mich.  452 ; 
Thomas  v.  Port  Hudson,  27  id.  320  ;  Bay 
City  V.  State  Treasurer,  23  id.  499.     See, 


denying  that  laws  authorizing  mnnicipal 
aid  to  railroads  are  m  conflict  with  the  con- 
stitution of  Michigan,  and  denying  the 
authority  of  these  cases,  Talcott  v.  Pine 
Grove,  1  Flip.  (U.  S.  C.  C.)  120. 

^  Sweet  V.  Hurlburt,  51  Barb.  {N.  Y.) 
312  ;  overniled  in  Queensburg  v.  Culver, 
19  Wall.  (0.  S.)  82.  See  also  Clarke  v. 
Rochester,  28  N.  Y.  606  ;  Grant  v.  Cour- 
ier, 24  Barb.  (N.  Y.)  232  ;  Benson  v.  Al- 
bany, 24  id.  248 ;  People  r.  Henshaw,  61 
id.  409  ;  and  Ex  parte  Taxpayers  of  Kings- 
ton, 40  How.  Pr.  (N.  Y.)  444,  where  it 
was  held  that  the  legislature  may  author- 
ize municipal  corporations  to  subscribe 
for  the  stock  of  a  railroad  corporation,  and 
submit  the  expediency  of  borrowing  money 
for  that  purpose  to  a  vote  of  the  people  of 
the  city  or  town. 

»  Queensburg «.  Culver,  19  Wall.  (U.S.) 
82. 

*  People  «.  Batchellor,  63  N.  Y.  128. 
But  see  Napa  Valley  E.  E.  Co.  v.  Napa 
Co.,  30  Cal.  435,  where  it  was  held  that 
the  legislature  may  compel  a  county  to 
subscribe  and  to  issue  its  bonds  for  stock. 

'  '  Dubuque  County  v.  Dubuque,  4 
Greene  (Iowa),  1  ;  State  v.  Bissell,  4  id. 
S28  ;  Clapp  v.  Cedar  Co.,  8  Iowa,  15  ; 
Millen  v.  Lee  Co.,  6  id.  391. 

•  Stokes  V.  Scott,  10  Iowa,  166 ;  State 
V.  Wapello,  13  id.  388  ;  Myers  v.  John- 
son, 14  Iowa,  47. 

'  Stewart  v.   Polk  Co,,   80  Iowa,  9  ; 
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It  is  held  in  New  York,^  and  in  Illinois^  that,  while  the  legislature 
may  authorize  these  corporations  to  issue  honds,  etc.,  to  aid  in  the 
construction  of  railroads,  it  cannot  compel  them  to  do  so.  But  in 
California  *  a  different  doctrine  is  held,  and  the  legislature  is  held  to 
have  authority  to  compel  a  municipal  corporation  to  subscribe  for 
stock  of  a  railroad  company  nolens  volens. 

The  circumstance  that  there  is  a  constitutional  provision  restricting 
the  State  from  incurring  indebtedness  does  not  preclude  the  legisla- 
ture from  authorizing  a  municipal  corporation  from  doing  so,  because 
the  restriction  relates  to  the  State  as  such,  and  not  to  its  subdivi- 
sions.* Nor  does  the  fact  that  the  State  itself  is  prohibited  from 
subscribing  for  the  stock  of  a  railroad  prevent  the  legislature  from 
authorizing  a  municipal  corporation  to  do  so.^ 

Sec.  101.  Power  must  be  exercised  in  Conformity  with  the  ena- 
bling Act:  Estoppel.  —  Inasmuch  as  municipal  corporations  have 
no  power,  as  such,  to  subscribe  for  stock  in  a  railroad  corporation, 
or  pledge  their  credit  for  the  construction  of  a  railroad  by  a  private 
corporation,  it  follows  as  a  matter  of  course  that  in  order  to  make 
a  valid  exercise  of  the  power,  the  preliminary  conditions  imposed  by 
the  act  conferring  the  authority  must  be  substantially  performed,  in 
accordance  with  the  letter  and  spirit  of  the  statute.®  Thus,  if  either 
the  constitution  or  the  act  conferring-  the  authority  provides  that  such 
subscription  may  be  made  or  aid  given,  if  two-thirds  of  the  voters  of 
the  town,  city,  or  county  so  vote  at  a  meeting  called  for  that  purpose, 
it  must  clearly  appear  not  only  that  such  a  majority  vote  was  ob- 
tained, but  also  that  it  was  obtained  at  a  meeting  of  the  voters  duly 
called,  as  specified  in  the  act,  or  if  the  mode  of  calling  and  conduct- 
ing the  meeting  is  not  therein  specified,  according  to  the  law  existing 
for  the  calling  and  conducting  of  such  meetings  in  the  municipality 
in  question.^ 

If  the  statute  authorizes  a  subscription  to  stock  if  the  town  so 
votes  at  "  a  regular  town  meeting,"  a  vote  to  that  effect  at  a  special 

McGregor  v.  Birdsall,  32  id.  149  ;  Jordan  Thompson  v.  Kelly,  2  id.  647  ;  Prettyman 

».  Hayne,  36  id.  9  ;  Muscatine,  &c.  E..  R.  v.  Supervisors,  19  111.   406  ;  Police  Jury 

Co.  V.  Horton,  38  id.  33  ;  Wapello  v.  B.  &  v.  McDonongh,  8  La.  An.  341  ;  State  v. 

M.  R.  R.  Co.,  44  id.  585.  Madison,  7  Wis.  688  ;  Slack  v.  Maysville, 

'  People  V.  Batchellor,  53  N.  Y.  128.  &c.  R.  R.  Co.,  13  B.  Mon.  (Ky.)  9. 

■■=  Cairo,  &c.  R.  E.  Co.  v.  Sparta,  77  111.  ^  Clarke  v.  Janesville,   10  Wis.  136  ; 

505.  Bushnellii.  Beloit,  10  id.  195  ;  Robertson 

»  Napa    Valley    R.  R.    Co.    v.   Napa  v.  Rockford,  21  111.  451. 
County,  30  Cal.  435.  «  People  v.  Smith,  45  N.  Y.  772. 

*  Cass   V.    Dillon,    2  Ohio  St.   607  ;         '  People  v.  Butcher,  66  111.  144. 
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meeting  called  for  that  purpose  is  held  to  be  insufficient  to  confer 
authority  upon  the  town  to  make  the  subscription.^  But  this  doc- 
trine is  at  least  questionable,  and  places  a  forced  construction  upon 
the  word  "  regular."  Giving  to  that  word  its  ordinary  signification 
any  meeting  of  the  inhabitants  of  the  town,  which  is  called  and  held 
according  to  the  law  for  the  calling  and  holding  of  such  meetings, 
would  be  a  "  regular  town  meeting "  within  the  true  import  of  the 
word,  unless  the  word  has  by  usage  throughout  the  State  acquired 
a  signification  entirely  different  from  that  which  it  ordinarily  has, 
and  from  the  whole  statute  it  is  evident  that  the  legislature  intended 
to  give  to  the  word  its  extraordinary  rather  than  its  ordinary  sense, 
or  unless  the  legislature  itself,  in,  the  statutes  relating  to  town  meet- 
ings, has  given  a  different  construction  to  the  word  by  providing  that 
its  "  regular  meetings  "  shall  be  held  at  a  certain  time. 

In  New  York  it  is  held  that  in  order  to  enable  a  municipal  cor- 
poration to  issue  bonds  in  aid  of  a  railroad,  there  must  be  a  strict 
conformity  with  the  letter  and  spirit  of  the  law,^  and  that  everj'  step 
required  by  the  statute  must  be  shown  to  have  been  taken,  and  that 
the  courts  will  not  undertake  to  say  that  any  of  the  requirements 
are  immaterial.^ 

To  confer  jurisdiction,  the  petition  must  show  that  it  is  signed  by 
a  majority  of  the  taxpayers,  "  exclusive  of  those  taxed  for  dogs  or 
highway  tax  only  ; "  and  such  want  of  jurisdiction  may  be  set  up  as 
a  defence  against  a  hond  fide  purchaser  of  the  bonds.*  The  taxpayers 
may,  in  giving  their  consent,  impose  conditions,  a  compliance  with 
which  will  be  essential  to  the  validity  of  the  subscription.^  A  town 
is  not  bound  by  the  decision  of  its  assfessor  that  a  majority  of  the 
taxpayers  have  signed  the  consent.^  A  village  assessment-roll,  made 
before  the  assessors  have  taken  the  oath  of  office,  cannot  be  made 
the  basis  of  issuing  its  bonds.''    Commissioners  appointed  under  the 

1  Pana  v.  Lippinoott,  2  Brad.  (111.)  (N.  Y.),  374,  the  verification  of  the  peti- 
466.  tion  only  covered  a  part  of  the  allegations 

2  People  V.  Smith,  45  IT.  Y.  772  ;  Peo-  contained  therein,  and  it  was  held  fatally 
pie  V.  Hurlhurt,  46  id.  110.  defective.      See  also  Culver  «.   Fort  Ed- 

3  Merritt    v.   Portchester,    71    N.   Y.  ward,  8  Hun  (N.  Y.),  340. 

309.     In  this  case  the  statute  required  *  Wilson  ■».  Caneadea,  15  Hun  (N.  Y.), 

the    commissioners  of  estimate,    &c.    to  218.    And'see  Angel  v.  Hume,  17  id.  374. 

take  an  oath  to  "faithfully  and  fully  dis-  «  People  v.  Hutton,  18  Hun  (N.  Y.), 

charge  the  duties,"  and  in  the  case  in  116. 

question  they  having  taken  an  oath  to  '  People  v.   Barrett,  18  Hun  (N.  Y.), 

perform  the  duties  "to  the  best  of  their  206. 

abilities,"  it  was  held  that  the  assessment  '  People  v.  Suffem,  68  IT.  Y.  321. 

was  void.    In  Angel  v.  Hume,  17  Hun 
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statute  have  no  power  to  bind  the  town  by  an  act  not  done  in  strict 
compliance  with  the  authority  conferred  by  the  vote  of  the  taxable 
inhabitants.^ 

When  the  law  requires  that  the  meeting  shall  be  called  by  a  par- 
ticular officer,  an  election  called  by  the  wrong  authority  is  void  and 
confers  no  authority  to  make  the  subscription ;  ^  so  if  the  law  requires 
that  a  notice  of  the  meeting  shall  be  posted  a  certain  number  of  days 
before  it  is  held,  if  a  notice  is  posted  less  than  that  number  of  days, 
the  action  of  the  meeting  will  be  invalid,  and  will  not  authorize  either 
a  making  of  the  subscription  or  the  issue  of  the  bonds.^ 

Where  it  is  admitted  by  the  pleadings  that  there  was  not  a  majority 
of  the  legal  votes  cast  at  the  election  in  favor  of  subscription,  the 
board  of  supervisors  can  neither  make  a  valid  subscription,  nor  make 
statements  or  pass  resolutions  to  bind  their  county.*  And  a  propo- 
sition to  vote  bonds,  modified  one  week  before  the  election  in  such 
a  manner  as  to  become  a  new  proposition,  cannot  be  legally  voted 
upon  at  that  election,  as  there  is  not  remaining  sufficient  time  before 
the  election  in  which  to  give  the  notice  required  by  law.**  In  the 
absence  of  any  prohibition  in  the  statutes  against  more  than  one 
submission  to  the  electors  of  the  question  of  making  a  subscription, 
a  second  vote  is  not  unlawful.® 

An  article  in  a  warrant  for  a  town  meeting  called  to  vote  upon 
the  question  of  municipal  aid,  if  it  gives  notice  with  reasonable  cer- 
tainty of  the  subject  matters  to  be  acted  upon  is  sufficient.  Thus, 
an  article  in  a  warrant  for  a  town  meeting  "  to  see  if  the  town  will 
loan  its  credit  to  aid  in  the  construction  "  of  a  certain  railroad  was 
held  sufficient.^  The  bonds  of  a  town  are  not  invalidated  by  a  mere 
irregularity  in  calling  the  meeting,  and  a  court  of  equity  will  not 
annul  bonds  issued  by  a  town,  upon  that  ground,  but  will  leave  the 
parties  to  th'eir  legal  rights.^  A  bond  authorized  by  statute  must 
comply  with  the  terms  of  the  act,®  and  if  authority  is  given  to  issue 
bonds  to  run  not  exceeding  ten  years,  there  is  no  authority  to  issue 
them  payable  in  twenty  years.-'" 

1  Horton  v.  Thompson,  71  N.  Y.  513.  «  Supervisors  d.  Galbraith,  99  U.  S.  214. 

^  Comity    of   Richland    v.    People,   3  '  Belfast,  &c.  E.  E.  Co.  v.  Brooks,  60 

Brad.    (111.)     210.       See    also    Bowling  Me.  568. 

Green,  &c.  B.  E.  Co.  v.  Warren  County,  '  Sauerhering  v.  Iron  Eidge,  &c.  E.  E. 

10  Bush  (Ky.),  711  Co.,  25  Wis.  447. 

8  Harding  v.  Eookford,  &c.  E.  E.  Co.,  »  Wheatland  v.  Taylor,  29  Hun  (N.  Y. ), 

65  111.  90.  70. 

*  People  V.  Logan  County,  63  111.  374.  i°  Cairo,  &c.  E.  E.  Co.  v.  Sparta,  17  111. 

5  Packardi;.JeffersonCounty,2Col.338.  106.     See  People  v.  Harp,  67  id.  62. 
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The  question  whether  the  requisite  steps  have  been  taken,  to  con- 
fer upon  a  municipal  corporation  authority  to  issue  its  bonds  in  aid 
of  a  railroad  corporation,  must  necessarily  depend  so  largely  upon 
the  provisions  of  the  statute  in  eaeh  State  that  it  is  impossible  to 
lay  down  any  general  rule  which  will  control  in  all  cases ;  but  the 
statute  in  each  case  must  be  looked  to,  and  its  essential  provisions 
be  complied  with. 

If  the  statute  provides  that  the  vote  shall  be  taken  by  baUot, 
neither  a  vote  by  a  division  of  the  house  nor  a  vote  viva  voce  would 
be  sufficient,  if  seasonably  questioned.  But  it  seems  that  where  the 
records  of  the  town  show  that  the  vote  to  give  the  aid  was  adopted 
by  'the  requisite  majority,  but  does  not  show  whether  a  ballot  was 
taken  or  not,  the  railroad  corporation  has  a  right  to  presume  that 
it  was  taken  as  required  by  law,  and  having  acted  upon  it,  the 
town  is  estopped  from  setting  up  the  fact  that  the  vote  was  not  taken 
by  ballot,  in  defence  to  an  application  for  a  mandamus  to  compel 
the  issue  of  the  bonds.     Thus,  in  a  Connecticut  case,^  the  town  of 


1  New  Haven,  &c.  E.  R.  Co.  v.  Chat- 
ham, 42  Conn.  455.  These  informalities 
in  giving  notice  or  in  conducting  the 
meeting  will  not  invalidate  the  bonds  is- 
sued in  pursuance  of  a  vote  taken  at  the 
meeting,  if  no  objection  is  made  upon  that 
ground  until  the  bonds  become  due. 
Johnson  v.  Stark,  24  111.  75 ;  Clarke  v. 
Hancock  County,  27  id.  205.  The  char- 
ter of  a  railroad  company  in  Illinois  al- 
lowed counties,  &c.,  to  subscribe  to  the 
stock  of  the  corporation  and  issue  bonds 
in  payment,  if  a  majority  of  voters  at  an 
election  called  by  the  county  court  should 
favor  the  subscription.  The  voters  of  a 
county,  which  had  adopted  a  township 
organization,  voted  in  favor  of  subscribing 
to  the  stock  at  an  election  called  by  its 
board  of  supervisors.  A  subsequent  stat- 
ute, relating  to  the  company,  provided 
that  "  all  elections  held  for  the  purpose  of 
voting  said  stock,  and  the  nanner  in 
which  said  stock  was  voted,  are  hereby 
legalized  in  all  respects,  and  the  stock  to 
be  subscribed  in  the  manner  the  same  was 
voted."  On  the  authority  of  this  act  and 
the  election,  the  board  of  supervisors  is- 
sued bonds  of  the  county.  At  this  time  a 
county  court  existed  in  the  county.  Be- 
fore the  bonds  fell  due.  a  statute  was 
passed   authorizing    municipal    corpora- 


tions, &c.,  to  fund  their  bonds,  which,  in 
brief,  declared  that  in  cases  where  a  coun- 
ty, &c. ,  had  issued  bonds  for  subscription 
to  railroad  companies,  &c.,  "which  are 
now  binding  or  subsisting  legal  obliga- 
tions," and  "  which  are  properly  author- 
ized by  law,"  the  county,  &c.,  might,  on 
surrender  of  such  bonds,  issue  new  ones, 
with  the  provision  that  the  issue  should 
first  be  authorized  by  a  vote  of  the  major- 
ity of  the  legal  voters  of  the  county,  &c. 
Conformably,  to  this  provision,  and  pur- 
suant to  such  a  vote,  the  board  of  super- 
visors issued,  in  exchange  for  the  old 
bonds,  funding  bonds,  having  a  longer 
period  to  run,  and  bearing  a  lower  rate  of 
interest.  In  a  suit  against  the  county 
by  a  holder  of  funding  bonds,  which  he 
had  received  in  exchange  for  surren- 
dered bonds,  it  was  held  that  the  vote  of 
the  people  at  the  last  election  recognized 
the  original  bonds  as  binding  and  subsist- 
ing obligations,  and  that  the  county  was, 
therefore,  estopped  from  setting  up  that 
they  were  invalid  because  voted  for  at  an 
election  called  by  the  board  of  supervisors 
instead  of  by  the  county  court,  and  that 
where,  at  an  election  held  according  to 
law,  the  people  of  a  county  authorized 
theii'  proper  representatives  to  treat  cer- 
tain outstanding   county  obligations   as 
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Chatham,  for  the  purpose  of  aiding  in  the  completion  of  a  railroad 
that  was  in  the  course  of  construction  through  the  town,  and  which 
was  in  an  embarrassed  condition,  passed  a  vote,  under  authority  of 
the  legislature,  to  guarantee  not  exceeding  $40,000  of  certain  bonds 
which  the  railroad  company  was  authorized  to  issue,  such  guarantee 
to  be  made  after  the  road  was  completed.  The  resolution  authorizing 
this  action  of  the  town  provided  that  the  vote  should  be  by  ballot, 
and  the  warning  of  the  town  meeting,  which  was  recorded  upon  the 
records  of  the  town,  stated  that  the  vote  would  be  so  taken,  that 
ballot-boxes  would  be  open  for  the  purpose,  and  that  those  in  favor 
of  the  proposition  would  deposit  ballots  with  "  Yes  "  upon  them,  and 
those  opposed,  ballots  with  "  No  "  upon  them.  The  record  of  the 
meeting  by  the  town  clerk  was,  that  "  the  resolution  was  adopted,  — 
'  Yes,'  178 ;  '  No,'  86."  The  vote  was  in  fact  taken  by  division  of  the 
house,  and  not  by  ballot,  but  neither  the  officers  of  the  town  nor  any 
person  in  its  behalf  ever  claimed  or  gave  notice  that  it  was  not  taken 
by  ballot,  until  more  than  three  years  after,  and  until  long  after  the 
railroad  company  had,  in  good  faith  and  with  the  knowledge  of  all  the 
inhabitants  of  the  town,  issued  the  bonds  which  were  to  be  guaranteed, 
and  delivered  them  to  contractors,  who  had  performed  work,  fur- 
nished materials,  and  expended  money  in  reliance  upon  them,  the 
contractors  taking  them  with  an  order  upon  the  town  for  its  guarantee 
of  them  when  the  work  was  completed.  It  was  held  that  the  town, 
as  a  municipal  corporation,  and  the  inhabitants  of  the  town,  were 
estopped  from  claiming  that  the  vote  was  not  legally  taken,  and  from 

properly  authorized  by  law  for  the  pur-  bond  as  such.  His  remedy  is  an  action 
pose  of  settling  with  the  holders,  and  the  for  money  had  and  received.  A  city  or- 
settlement  has  been  made,  the  validity  of  dinance,  authorizing  a  subscription  to 
the  obligations  can  no  longer  be  ques-  stock  of  a  road  company  and  issue  of 
tioned.  Jasper  County  v.  Ballon,  103  bonds  to  pay  the  same,  recited  that  the 
TJ.  S.  745.  In  Gause  v.  Clarksville,  1  authority  prescribed  by  the  law  as  a  pre- 
McCrary  (U.  S.  C.  C),  78,  it  was  held  requisite  of  such  subscription  had  been 
that  where  a  city  without  power  to  make  given  by  an  election  held  for  the  pur- 
negotiable  obligations,  sells  its  void  bonds,  pose.  In  a  suit  upon  such  bonds,  it  was 
and,  receiving  the  money  therefor,  applies  held  that  the  city  was  estopped  by  such 
it  to  its  legitimate  corporate  uses,  an  action  recital  to  show  that  the  voters  at  such  elec- 
will  lie  to  recover  the  money  so  received  tion  were  not  duly  sworn,  and  the  election 
and  applied,  and  such  action  may  be  therefore  void.  Also,  that  where  the 
brought  by  the  bond  fide  holder  of  such  holder  of  a  valid  bond  presents  it  to  the 
bonds  as  assignee  of  the  original  demand  ;  maker  when  due,  and  receives  in  payment 
and  that  where  a  bond  is  made  by  a  city  a  renewal  bond,  which  for  any  reason  is 
for  two  considerations,  as  to  one  of  which  void,  the  old  bond,  though  surrendered 
it  has  power  to  make  a  bond,  but  as  to  for  cancellation,  is  not  extinguished,  but 
the  other  has  none,  such  bond  is  wholly  recovery  may  be  had  on  it  as  if  the  new 
void.    The  holder  cannot  recover  on  the  bond  had  not  been  given. 
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availing  itself  of  a  correction  of  the  record  by  the  town  clerk,  after- 
wards made  under  an  order  of  the  Superior  Court,  upon  the  applica- 
tion of  one  of  the  taxpayers  of  the  town,  showing  that  the  vote  was 
taken  by  a  division  of  the  house  and  not  by  ballot.^ 

It  appeared  that  when  the  vote  was  taken  the  treasurer  and  man- 
aging director  of  the  railroad  company  was  present,  and  saw  how  it 
was  done,  but  that  he  was  not  acting  officially,  and  that  his  knowl- 
edge was  not  conveyed  to  any  of  the  other  directors  of  the  company. 


*  See  Amey  v.  Alleghany,  24  How. 
(U.  S.)  364  ;  Elmendorf  v.  Ewen,  2  Leg. 
Obs.  (N.  y.)  86  ;  Striker  v.  Kelly,  7  Hill 
N.  Y.),  9  ;  Elmendorf  v.  New  York,  25 
Wend.  (K.  Y.)  693,  where  a  failure  to 
comply  strictly  with  the  requirements  of 
the  statute  was  held  not  to  invalidate  an 
ordinance.  See  Miinson  v,  Lyons,  12 
Blatchf.  (U.  S.  C.  C.)  539;  First  Na- 
tional Bank  of  Oswego  v.  Waloott,  19  id. 
370  ;  and  Whiting  v.  Potter,  2  Fed.  Eep. 
617,  where  the  doctrine  of  estoppel  was 
applied  against  such  corporations,  and 
they  were  held  estopped  from  setting  up 
formal  or  other  defects  in  the  issue  of  the 
bonds.  See  also,  to  the  same  effect,  Lamb 
V.  B.  C.  R.  &o.  E.  R.  Co.,  39  Iowa,  333  ; 
B.  C.  E.,  &c.  R.  R.  Co.  V.  Stewart,  39  id. 
267  ;  Leavenworth,  &o.  R.  R.  Co.  v.  Doug- 
lass Co.,  18  Kan.  169.  But  see  People 
V.  Santa  Anna,  67  111.  57,  to  the  contrary  j 
also  Sinnett  v.  Moles,  38  Iowa,  36,  where 
it  was  held  that  the  town  was  not  es- 
topped when  the  vote  was  procured  by 
fraud.  The  doctrine  of  estoppel  as  applied 
to  municipal  corporations  is  fully  recog- 
nized in  the  United  States  Supreme  Court, 
and  there  can  be  no  question  as  to  its  jus- 
tice, whatever  may  be  said  as  to  its  sound- 
ness. Thus  a  town  in  Wisconsin,  being 
thereto  authorized  by  law,  subscribed  for 
stock  in  a  railroad  company,  and  issued 
its  bonds  in  payment  therefor,  each  recit- 
ing that  it  "  shall  be  valid  only  when  it  is 
thereon  duly  certified  that  the  conditions 
upon  which  it  was  voted,  issued,  and  de- 
posited by  said  town  have  been  per- 
formed." Suit  was  brought  on  the  bonds 
by  a  party  who,  in  good  faith,  purchased 
them  before  they  matured,  and  it  was  held 
that  the  certificate  on  the  bonds,  signed 
by  the  president  of  the  company  and  the 
chairman  of  the  town  board  of  supervisors, 


and  duly  sworn  to,  to  the  effect  that  iron 
had  been  laid  on  the  road  between  the  de- 
signated points,  and  that  cars  had  been 
run  over  the  same  daily  for  two  weeks 
prior  to  the  date  of  the  certificate,  that 
being  the  condition  upon  which  such 
bonds  were  issued  and  deposited  in  trust, 
was  in  proper  form,  estopping  the  town 
from  denying  their  validity,  and  placing 
them  in  condition  to  be  put  on  the  market 
as  commercial  paper.  Menasha  v.  Haz- 
ard, 102  U.  S.  81.  See  also  Hunter  v. 
Kernochan,  103  id.  562,  where  a  town  was 
held  to  be  estopped,  as  against  a  bond  fide 
holder,  from  denying  the  validity  of  the 
bonds,  where  the  records  show  that  the 
bonds  were  directed  to  be  issued  and  de- 
livered to  a  corporation  formed  by  the  con- 
solidation of  the  corporation  to  which  it 
was  voted  to  issue  them  with  another  cor- 
poration. In  Tipton  County  v.  Rogers  Lo- 
comotive Works,  103  U.  S.  523,  a  county 
having  issued  its  bonds  under  lawful  au- 
thority in  payment  of  its  subscription  to 
the  stock  of  a  railroad  company,  the  rail- 
road company  entered  into  an  arrange- 
ment to  consolidate  with  another  railroad 
company,  provided  the  county  court  of 
such  county  would,  on  an  extension  of 
time  being  granted,  levy  and  collect  a 
tax  sufficient  to  pay  the  bonds.  The 
county  court  accepted  the  proposition  and 
gave  the  assurance,  and  the  consolidation 
took  place.  It  was  held  that  the  county 
was  estopped  from  denying  the  validity  of 
the  bonds,  in  the  hands  of  a  honi,  fide 
holder,  to  whom  they  were  transferred 
for  value  by  the  consolidated  company. 
See  also  Hai+er  v.  Kernochan,  103  U.  S. 
562,  where  the  same  rule  was  adopted  un- 
der a  quite  similar  state  of  facts  as  to 
township  bonds. 
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and  it  was  held  that  the  railroad  company  was  not  affected  by  his 
knowledge.  The  town  had  previously  subscribed  for  a  large  amount 
of  the  stock  of  the  company,  and  issued  its  bonds  in  payment,  under 
what  it  supposed  sufficient  authoritJ^  The  town  now  claimed  that 
its  acts  were  unauthorized,  and  that  the  railroad  company  was  in- 
debted to  it  for  the  money  received.  It  was  held  that,  in  view  of 
the  object  for  which  the  town  had  undertaken  to  guarantee  the 
bonds,  and  of  the  use  that  had  been  made  of  them  for  the  promotion 
of  that  object,  and  of  the  equitable  rights  of  contractors  and  mate- 
rial-men, the  town  could  not  set  off  this  claim  upon  the  company 
against  the  claim  of  the  company  for  the  guaranteeing  of  the  bonds. 
As  the  contractors  received  the  bonds,  not  as  payment  of  their  claims, 
but  as  a  means  of  procuring  payment,  the  railroad  company  on  the 
one  hand  still  retained  an  interest  in  them,  which  enabled  it  to  main- 
tain a  petition  for  a  mandamus  to  compel  the  town  to  make  the 
guarantees,  while  on  the  other  the  equitable  interest  of  those  who 
had  performed  work  and  furnished  material  in  reliance  upon  the 
bonds,  was  to  be  fully  recognized  by  the  court.  It  was  also  held 
that  although  the  vote  of  the  town  directed  the  selectmen  to  guaran- 
tee in  behalf  of  the  town  an  amount  of  bonds  "not  to  exceed 
$40,000,"  yet  the  town  had  by  the  whole  transaction  and  by  its 
arrangement  with  other  towns  interested  in  the  completion  of  the 
road,  so  far  committed  itself  to  that  full  amount,  that  no  discretion 
was  left  to  the  selectmen  to  fix  upon  any  less  amount. 

In  a  Wisconsin  case  ^  the  statute  provided  that  notice  of  the  meet- 
ing should  be  "  posted  by  the  town  clerk  or  supervisors."  It  was 
held  that  this  did  not  require  that  they  should  do  this  in  person, 
but  that  it  was  sufficient  if  they  procured  others  to  post  the  notices.^ 
Where  the  statute  required  that  there  should  be  an  application  for 
the  calling  of  a  meeting,  signed  by  twenty  legal  voters  and  taxpayers, 
and  that  notice  of  the  meeting  should  be  posted  at  least  twenty  days, 
it  was  held  that  this  condition  must  be  complied  with,  and  that  an 
application  by  only  twelve  legal  voters  and  taxpayers,  and  a  notice 
posted  only  ten  days  before  the  meeting,  were  not  sufficient ;  and 
bonds  issued  in  pursuance  of  a  vote  at  such  a  meeting  were  held 
invalid,  although  there  was  a  statement  upon  the  face  of  the  bonds 
that  the  law  had  been  complied  with  in  all  respects.^ 

1  Phillips  V.  Albany,  28  Wis.  340.  '  Williams  v.  Roberts,  88  111.  11 ;  Peo- 

'  See  also  Lawson  v.  Milwaukee,  &c.     pie  v.  Oldtown,  88  id.   202.     In  such  a 

R.  R.  Co.,  30  Wis.  597.  case  there  is  a  total  lack  of  authority,  and 
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It  will  be  presumed  that  the  bonds  of  a  municipal  corporation 
issued  in  apparent  compliance  with  the  law  authorizing  the  issue, 
have  been  actually  issued  in  conformity  with  the  law,  —  especially  in 
the  hands  of  a  bo7id  fide  holder.  He  is  held  chargeable  with  a 
knowledge  of  the  law  authorizing  the  bonds  to  be  issued ;  but  in  the 
absence  of  actual  notice,  it  is  not  held  to  be  his  duty  to  inquire  into 
the  fulfilment  of  all  the  formal  prerequisites  to  their  issue.  If  the 
bond  is  regular  on  its  face,  he  has  a  right  to  act  upon  the  suppo- 
sition that  all  the  formalities  have  been  observed  in  the  time,  form, 
and  substance,  as  required  by  law.^  Mere  informalities  in  the  notice 
for,  or  in  the  conduct  of  a  meeting  called  to  vote  upon  the  question 


no  more  power  to  issue  tends  exists  under 
such  a  vote  than  existed  before  it  was 
passed.  Wells  v.  Pontiac  County,  102 
U.  S.  625.  But  such  bonds  are  prima 
fade  valid,  and  the  burden  is  upon  the 
town  to  establish  its  want  of  authority  to 
issue  them.  Lincoln  v.  Cambria  Iron  Co., 
103  IT.  S.  412.  If  a  municipal  corpora- 
tion before  its  own  charter  becomes  opera- 
tive, votes  to  subscribe  for  stock  of  a  rail- 
road company,  the  vote  is  a  nullity,  and 
cannot  be  ratified  by  its  officers  after  the 
charter  goes  into  effect.  Clark  v.  Janes- 
ville,  13  Wis.  414 ;  Rochester  v.  Alfred, 
13  id.  432;  Berliner  v.  Waterloo,  14  Wis. 
378 ;  Clarke  v.  Zanesville,  10  id.  136 ; 
Winchester,  &c.  Co.  v.  Clarke,  3  Met. 
(Ky.)  140. 

1  Flagg  V.  Palmyra,  33  Mo.  440 ; 
Quincy  v.  Warfield,  25  111.  817 ;  Society 
for  Savings  v.  New  London,  29  Conn.  124  ; 
Myer  v.  Muscatine,  1  Wall.  (0.  S.)  885  ; 
Sherman  County  «.  Simons,  109  U.  S. 
735.  The  legislature  may  make  the  nego- 
tiability of  municipal  bonds  depend  upon 
their  delivery  by  the  treasurer  of  the  State, 
and  a  purchaser  of  bonds,  purporting  upon 
their  face  to  have  been  issued  under  the  pro- 
visions of  a  statute  containing  such  a  con- 
dition, is  not  a  6ow(J/(fe  purchaser  without 
notice,  where  the  bonds  were  fraudulently 
issued,  without  being  thus  delivered. 
Lewis  V.  Barbour  County  Com'rs,  1  Mc- 
Crary  (IT.  S.  C.  C),  458.  But  it  has 
been  held  by  the  New  York  Supreme 
Court  that  one  who  in  good  faith  has  pur- 
chased bonds  issued  by  a  town  in  aid  of  a 
railroad,  after  the  affidavit  of  the  assessor 


or  clerk  required  by  the  statute  relating  to 
the  issue  of  bonds  that  the  consent  of  a 
majority  of  the  taxpayers  had  been  ob- 
tained, has  been  duly  made  and  filed,  and 
while  the  proceedings  remained  unre- 
versed, is  protected  thereby  ;  the  author- 
ity of  the  town  commissioners  to  issue  the 
bonds  cannot  be  impeached  by  showing 
that  such  consent  had  not  in  fact  been 
signed  by  the  requisite  number  of  taxpay- 
ers. Cagwin  v.  Hancock,  22  Hun  (N.  Y.), 
291.  But  see  Cagwin  «.  Hancock,  84 
N.  Y.  532,  where  this  doctrine  was  re- 
versed by  the  Court  of  Appeals  upon  the 
ground  that  there  not  being  the  requisite 
numbei'  of  tax  payers,  there  was  a  total 
want  of  authority  to  issue  the  bonds,  and 
consequently  that  the  principles  of  estop- 
pel did  not  apply,  and  this  would  seem  to 
be  sound  doctrine,  and  is  sustained  by  the 
authorities.  In  Wetumpka  v.  Wetumpka 
Wharf  Co.,  63  Ala.  611,  it  was  held  that 
the  bonds  which  the  city  of  Wetumpka 
had  authority  to  issue  In  payment  of  its 
subscription  to  the  stock  of  the  Central 
Plank  Koad  Co.,  are  void  in  the  hands  of 
any  holder,  if  not  issued,  as  provided  in 
the  act  authorizing  their  issue,  with  the 
entire  concurrence  of  the  board  of  mayor 
and  aldermen,  when  there  was  no  vacancy 
in  the  board,  such  concurrence  being 
made  manifest  by  an  entry  on  the  minutes 
of  the  board,  signed  by  each  member 
thereof ;  and  that  an  owner  of  a  bond  so  is- 
sued who  has  recovered  a  judgment  thereon 
cannot  maintain  a  bill  to  enforce  the  trust, 
created  by  the  statute  for  the  purpose  of 
satisfying  his  judgment. 
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of  subscribing  for  stocV  or  in  the  form  of  the  bonds,  will  not  invali- 
date them.  Thus,  where  bonds  issued  under  a  statute  which  directs 
that  the  bonds  shall  be  negotiable  and  transferable  "  by  the  order 
of  the  president  and  directors  of  the  company,"  were  made  payable 
to  the  company,  "  its  assignee,  or  bearer,"  they  were  held  valid.^ 

So  where  bonds  were  issued  bearing  interest  at  twelve  per  cent, 
when  the  statute  authorized  the  payment  of  only  eight  per  cent,  it 
was  held  that  the  bonds  were  good  for  the  principal,  and  interest  at 
eight  per  cent.^  This  is  upon  the  principle  that  all  persons  are  pre- 
sumed to  know  what  the  provisions  of  a  public  statute  are,  and  in 
contracting  with  a  corporation  or  individual  in  reference  to  matters 
which  are  regulated  by  statute,  they  intend  to  act  in  accordance 
therewith,  and  not  in  violation  of  it. 

But  bonds  of  a  municipal  corporation  issued  ultra  vires  are  void 
even  in  the  hands  of  an  innocent  purchaser  without  actual  notice  of  the 
want  of  power  to  issue  them.  He  must  be  presumed  to  have  ex- 
amined the  charter,  ordinances,  and  other  avenues  to  information 
thereon.  The  general  power  of  a  municipal  corporation  to  issue 
bonds  to  pay  debts  or  borrow  money  for  municipal  purposes  does 
not  include  power  to  issue  bonds  as  a  mere  donation,  unless  such 
authority  is  expressly  given.*  So  where  bonds  of  a  municipal  cor- 
poration are  issued  without  any  power  or  authority  in  law,  — as,  under 
what  purported  to  he  a  law,  but  which  was  not  passed  in  the  constitu- 
tional mode,  —  they  are  absolutely  void,  no  matter  in  whose  hands 
they  may  be;  but  if  the  legal  power  or  authority  to  issue  them 
existed,  but  was  defectively  or  irregularly  exercised,  they  ^re  only 
voidable,  and  an  innocent  holder  may  collect  them.  Where  they 
are  void,  no  subseq[uent  act  or  recognition  of  their  validity  by  the 
municipal  authorities  can  estop  the  taxpayers  from  denying  their 
legality.^ 

Nor,  in  the  absence  of  express  statutory  authority,  have  they  the 
right  to  make  bonds  issued  by  them  payable  at  any  other  place 
than  their  treasury;  but,  if  they  are  made  payable  at  some  other 

1  Johnson  v.  Stark,  24  111.  75  ;  Clarke  were  issued  is  not  necessarily  material. 
V.  Hancock  County,  27  id.  305  ;  Winches-  And  in  Hogg  v.  Palmyra,  33  Mo.  440,  the 
ter  &  Co.  V.  Clark,  3  Met.  (Ky.)  146.  fact  that  honds  were  antedated  was  held 

2  Maddox  B.  Graham,  3  Met.  (Ky.)56.     not  to  affect  their   validity.      See    also 
»  Quincy  v.  Warfield,  25  111.  317.     In    Louisiana  v.  Wood,  102  TJ.  S.  294. 

Gould  V.  Sterling,  23  N.  Y.  456,  it  was         *  Bissell  v.  Kanakee,  64  111.  249. 
held  that  a  misstatement  upon  the  face  of         ^  Kyan  v.  Lynch,  68  111.  160. 
the  bonds  of  the  statute  under  which  they 
VOL.  I.  — 18 
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place,  this  will  not  invalidate  the 'bonds,  the  provision  to  pay  at 
some  other  place  being  void.^  A  city  issued  bonds  duly  authorized 
by  a  majority  of  its  voters,  under  its  charter,  reciting  that  they  were 
issued  in  accordance  with  certain  city  ordinances,  the  titles  of  which, 
being  quoted  alone  in  the  bonds,  characterized  the  ordinances  as 
providing  for  a  loan  for  municipal  purposes.  In  a  suit  upon  the 
bonds  by  an  innocent  purchaser  for  value  it  was  held  that  the  city 
was  estopped  to  set  up  that  the  ordinances  appropriated  the  money 
to  other  purposes,  and  that  the  bonds  were  therefore  void.*  So 
where  bonds  in  aid  of  a  railroad  company  were  duly  issued  by  a 
town,  signed  by  A.  as  chairman  of  the  board  of  supervisors,  and  by 
B.  as  town  clerk,  and  delivered  to  the  company  by  A.,  —  in  a  suit  on 
the  coupons,  which  contained  the  lithographed  signatures  of  both  A. 
and  B.,  the  town  pleaded  that,  though  the  bonds  bore  date  of  June 
1,  they  were  not  in  fact  signed  by  B.  until  June  13,  when  he  was  no 
longer  town  clerk,  his  resignation  having  been  accepted,  and  his 
successor  elected  on  June  17.  It  was  held  that  the  town  was  es- 
topped from  proving  that  B.  in  fact  signed  the  bonds  after  he  went 
out  of  office ;  and  that,  in  the  absence  of  anything  to  the  contrary,  it 
must  be  assumed  for  all  the  purposes  of  the  case  that  the  bonds  were 
delivered  to  the  company  by  A.,  with  the  assent  of  the  then  town 
clerk,  and  that  they  were  therefore  issued  by  the  proper  officers  of 
the  town.* 

Under  a  statute  of  Kansas,  a  city  passed  an  ordinance  for  grading, 
paving,  guttering,  and  macadamizing  one  of  its  streets  within  pre- 
scribed limits,  and  for  paying  the  cost  of  the  work  by  the  issue  of 
special  improvement  bonds  of  the  city,  which  were  accordingly  issued 
in  due  form.  The  ordinance  also  provided  that  the  bonds  should  be 
paid,  principal  and  interest,  solely  from  special  assessments,  to  be 
made  upon  and  collected  from  the  lots  and  pieces  of  ground  upon  the 
street  for  the  distance  improved.  In  a  suit  by  a  bond  fide  holder  of 
the  bonds,  the  city  sought  to  avoid  payment  on  the  ground  that  the 
bonds  stated  on  their  face  that  they  were  issued  in  pursuance  of 
such  ordinance,  and  that  therefore  they  were  to  be  paid  only  from 
such  special  assessments ;  but  the  court  held  that,  as  between  the 
plaintiff  and  the  city,  this  did  not  control  its  general  liability  on  the 
bonds,  and  that  it  was  bound  to  impose  a  tax  upon  all  the  taxable 


1  Sherlock  v.  Winnetka,  68  111.  630.  «  Weyauwega    v.   Ayling,    99    U.  8. 

»  Haokett  v.  Ottawa,  99  IT.  S.  86.  112. 
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property  within  its  limits,  iu  satisfaction  of  the  judgment  obtained 
thereon.^ 

A  provision  in  an  act  authorizing  a  county  to  issue  honds  in  pay- 
ment of  subscriptions  to  the  stock  of  a  railroad  company  recited  that 
the  same  should  be  made  payable  to  the  president  and  directors  of 
the  company  and  their  successors  and  assigns;  the  bonds  issued 
were,  however,  made  payable  to  the  company  or  bearer,  and  it  was 
held  that  this  did  not  affect  the  validity  of  the  bonds,  as  the  require- 
ment was  only  directory ;  and  the  act  having  designated  no  place  of 
payment  of  the  bonds,  it  was  held  competent  for  the  county  to 
make  such  designation.^ 

Where  the  authorities  of  a  town,  being  duly  empowered,  suId- 
scribed  in  its  behalf  for  stock  in  a  railroad  company,  and  issued  its 
coupon  bonds  in  payment  therefor,  the  town,  when  sued  by  a  bond 
fide  purchaser  for  value  of  the  coupons  before  maturity,  cannot  set 
up  as  a  defence  that  the  company  disregarded  its  promise  to  con- 
struct the  road,  or  that  the  town  officers  delivered  the  bonds  in  vio- 
lation of  special  conditions,  not  required  by  statute,  and  of  which  he 
had  no  knowledge  or  notice.^  So  where  bonds  of  a  township  in 
Kansas,  payable  to  A.,  a  railroad  company,  or  bearer,  were  duly  exe- 
cuted by  the  township  trustee  and  township  clerk,  acting  in  their 
ofi&cial  capacity  as  its  legal  representatives.  They  recited  that  they 
were  issued  pursuant  to  an  order  of  the  proper  officers  of  the  town- 
ship, made  by  authority  of  an  act  of  the  legislature  therein  cited, 
and  were  ordered  by  the  qualified  electors  of  the  township,  at  an 
election  duly  held.  An  action  was  brought  by  a  iond  fide  holder 
for  value  of  the  interest  coupons  attached  to  some  of  the  bonds, 
who  had  no  notice  of  any  fact  impairing  their  validity.  It  was 
held  that  it  was  not  a  defence  to  the  action  that  at  the  time  of  vot- 
ing and  that  of  issuing  the  bonds,  their  entire  amount  was  in  excess 
of  the  proportion  which  by  law  they  should  bear  to  the  taxable 
property  of  the  township,  or  that  after  the  vote  at  said  election  had 
been  cast  in  favor  of  subscribing  for  stock  in  B.,  a  railroad  company, 
the  subscription  was  made  for  stock  in  A.,  and  said  bonds  issued 
in  payment  therefor,  B.  having,  under  a  law  existing  at  the  time  of 
said  election,  become  merged  and  consolidated  with  A.  to  form  a 
continuous  line  of  road.* 

1  United  States  v.  Fort  Scott,  99  U.  S.         «  Brooklyn  v.  Mtoa,  Life  Ins.  Co.,  99 

152.  U.  S.  362. 

"  Calhoun    County    v.   Galbraith,   99         *  Wilson  v.  Salamanca,  99  U.  S.  499. 
V.  S.  2U. 
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A  county  judge  in  New  York  having,  upon  petition  by  a  majority 
of  the  taxpayers  of  a  certain  town,  granted  an  order  for  the  issue  of 
a  certain  amount  of  bonds,  in  payment  for  railroad  stock,  and  ap- 
pointed commissioners,  under  the  statute,  to  execute  and  deliver  the 
same,  on  certiorari  the  action  of  the  judge  was  sustained  by  the 
Supreme  Court ;  and,  meanwhile,  the  commissioners,  who  had  not 
been  made  parties  to  the  proceeding,  had  subscribed  for  a  certain 
amount  of  stock,  and  issued  bonds  in  payment  therefor.  Subse- 
quently the  Court  of  Appeals  reversed  the  decree  of  the  Supreme 
Court,  solely  on  the  ground  that  the  county  judge  had  refused  to 
allow  certain  of  the  taxpayers  to  withdraw  their  signatures  to  the 
petition,  which,  if  permitted,  would  have  brought  the  number  of 
signers  and  amount  of  taxable  property  represented  below  the 
statutory  limit.  In  a  suit  upon  the  bonds,  against  the  town,  by  a 
iond  fide  holder,  it  was  held  that  he  was  entitled  to  recover.^ 

An  election  was  held  in  a  county  in  Kansas  upon  the  question  of 
a  county  subscription  to  the  capital  stock  of  "  any  railroad  company," 
then  or  thereafter  to  be  organized,  which  should  construct  a  rail- 
road from  a  point  in  Missouri  to  a  point  in  the  county ;  and  the 
result  having  been  declared  by  the  proper  authorities  to  be  in  favor 
of  the  subscription,  and  so  entered  on  their  minutes,  the  bonds  were 
three  years  afterward  issued  in  payment  of  the  subscription  to  a 
Missouri  company  which  caused  the  road  to  be  built.  It  was  held 
that  the  subscription  was  binding,  and  that  the  county,  in  an  action 
on  the  bonds  by  such  a  purchaser,  was  estopped  from  asserting  that 
in  fact  a  majority  of  the  qualified  electors  had  not  voted  in  favor  of 
the  issue  of  the  bonds. 

It  will  thus  be  seen  that  the  rule  is  that  a  honA  fide  purchaser  of 
municipal  bonds  for  a  valuable  consideration,  who  had  no  actual 
notice  of  any  defence  which  could  be  set  up  against  them,  is  not 
bound  to  look  further  than  to  see  that  there  was  legislative  authority 
for  their  issue,  and  that  the  officers  who  were  thereunto  authorized 
have  decided  that  the  precedent  conditions  upon  which  it  was  al- 
lowed to  be  exercised  have  been  fulfilled.  If  such  authority  was 
conferred  and  such  a  decision  made,  the  bonds  are  valid  obligations 
which  he  may  enforce.^ 

Sec.  102.  Recitals  in  Bonds,  Effect  of.  —  Where  a  municipal 
corporation  issues  bonds,  and  recites  therein  that  it  has  complied 

1  Orleans  v.  Piatt,  99  U.  S.  676. 

s  Block  V.  Bourbon  County,  99  U.  S.  686. 
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with  all  the  statute  requirements  in  reference  to  their  issue,  such 
recitals  are  held  to  be  conclusive  as  to  their  validity  so  far  as  such 
matters  are  concerned ;  and  the  corporation  is  estopped  as  against  a 
hondjide  holder  from  setting  up  its  non-compliance  with  the  statute, 
to  defeat  its  liability ;  ^  even  though,  by  permission  of  the  statute,  con- 
ditions had  been  imposed  by  the  vote  authorizing  their  issue,  which 
have  not  been  fulfilled,  and  the  statute  declares  that  in  such  case 
they  shall  not  be  binding.^  In  Kansas,^  under  the  statute  authoriz- 
ing the  issue  of  county  bonds,  and  providing  that  until  performance 
of  the  conditions  on  which  subscriptions  might  be  made  they  should 
be  deposited  with  the  State  treasurer  in  escrow,  and  should  not  be 
negotiable  until  delivery  by  him,  or  that  instead  of  the  treasurer 
some  third  party  might  be  selected  as  trustee,  certain  bonds  were 
issued  which  by  fraud  were  put  in  circulation  without  first  having 
been  delivered  to  the  treasurer.  Sach  bond  referred  to  the  act,  and 
was  accompanied  hy  a  certificate  of  the  auditor  that  it  was  regularly 
and  legally  issued.  It  was  held  that  delivery  to  the  treasurer  was 
not  an  essential  prerequisite  to  the  validity  of  the  bonds  in  the 
hands  of  a  hond  fide  holder,  and  that  the  certificate  was  conclusive. 
In  a  Mississippi  case,*  the  effect  of  recitals  in  municipal  obligations 
was  considered,  and  it  was  held  that  if  municipal  authorities  issue 

1  Clay  County  v.  Society  for  Savings,  January,  94  id.  202  ;  Douglass  County 
104  U.  S.  579  ;  Ottawa  v.  Portsmouth  «.  BoUes,  94  id.  104;  Leavenworth  County 
Bank,  105  U.  S.  342 ;  Dodge  v.  Platte  v.  Barnes,  94  id.  70;  Sherman  County  ». 
Connty,  16  Hun  (N.  Y.),  285;  Clarke  u.  Simons,  109  U.  S.  735.  But  amtra  see 
Janesville,  10  Wis.  136;  Wilson  v.  Sala-  Cagwin  v.  Hancock,  84  N.  Y.  532.  A 
manoa,  99  TJ.  S.  499;  Supervisors  i>.  Gal-  purchaser  of  honds  is  not  bound  to  look 
hraith,  99  U.  S.  214;  Haokett  v.  Ottawa,  beyond  the  record  of  the  commissioners 
99  id.  86;  Westermann  v.  Cape  Girardeau  to  see  whether  the  bonds  were  legally  ex- 
County,  5  Dill.  (U.  S.  C.  0.)  112;  County  ecuted.  State  v.  Fayette  County,  37  Ohio 
of  Henry  ®.  Nicolay,  95  U.  S.  619;  Jordan  St.  526  ;  Sherman  County  v.  Simons,  109 
i>.  Cass  County,  2  Dill.  (U.  S.  C.  C.)  245;  XT.  S.  735.  In  Hackett  v.  Ottawa,  99 
Lewis  ».  Sherman  County,  1  McCrary  U.  S.  86,  the  bonds  recited  that  they 
(U.  S.  C.  C),  377;  Huidekoper  v.  Bu-  were  issued  in  accordance  with  certain 
chauan  County,  3  Dill.  (IT.  S.  C.  C.)  175;  city  ordinances,  the  titles  of  which  being 
County  of  Warren  v.  Marcy,  97  U.  S.  96  ;  alone  quoted  in  the  bonds,  characterized 
Pollard  V.  City  of  Pleasant  Hill,  3  Dill,  the  ordinances  as  providing  a  loan  for 
(U.  S.  C.  C.)  195;  Marshall  v.  Elgin,  3  municipal  purposes,  and  it  was  held  that 
McCrary  (U.  S.  C.  C),  35  ;  Milner  v.  the  city  was  thereby  estopped  from  set- 
Pensacola,  2  Woods  (IT.  S.  C.  C),  632;  ting  up  that  the  ordinances  appropriated 
Williams  v.  Roberts,  88  111.  11;  Coloma  v.  the  money  for  other  purposes. 
Eaves,  92  U.  S.  484;  Lane  v.  Embden,  72  *  American  Ins.  Co.  o.  Brace,  105 
Me.  354;  Venice  v.   Murdock,  92  U.  S.  U.  S.  328. 

494  ;    Walnut  v.   Wade,    103  id.   683  ;  «  Lewis  v.  Barbour  County,  105  U.  S. 

Marcy  v.  Oswego,   92  id.  637;  San  Ante-  739. 

nio  V.  Mehaffy,   96  id.   312;  Menasha  v.  *  Aberdeen  v.  Sykes,  59  Miss.  236. 
Hazard,  102  id.  81;  Johnson  County  v. 
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obligations  stating  on  their  face  that  they  are  circulated  under  the 
charter,  which  directs  bonds  to  complete  a  railroad,  and  spread  on 
the  coi-porate  minutes  that  they  are  put  forth  for  this  purpose,  the 
municipality  cannot  defeat  the  rights  of  a  bond  fde  purchaser  by 
showing  that  the  real  object  of  their  issuance  was  illegal.  But  a 
holder  of  such  bonds  who  knows  of  the  inherent  defects  in  the  issue 
of  the  bonds,  stands  in  a  different  relation  thereto,  and  is  affected 
with  their  infirmities  to  such  an  extent  that  he  cannot  enforce  their 
payment.  And  the  same  is  true  where  the  recital  is  such  as  to  affect 
the  public  with  notice  of  its  invalidity}  And  the  same  rule  applies 
to  a  municipal  ordinance.  Thus,  a  city  ordinance  authorized  a  sub- 
scription to  the  stock  of  a  corporation  and  the  issue  of  bonds  to  pay 
the  same,  and  recited  that  the  authority  prescribed  by  the  law  as  a 
prerequisite  to  such  subscription  had  been  given  by  an  election  held 
for  that  purpose.  In  an  action  upon  the  bonds,  it  was  held  that 
the  city  was  estopped  by  such  recital  from  showing  that  the  voters 
at  such  election  were  not  duly  sworn,  and  therefore  that  the  bonds 
were  void.  Municipal  corporations  cannot  be  permitted  to  induce 
the  public  to  take  its  securities  by  means  of  false  or  fraudulent 
statements,  and  then  turn  around  and  set  up  their  own  fraud  in 
defence  of  an  action  upon  the  bonds,  any  more  than  an  individual 
can,  and  the  principles  of  estoppel  are  as  justly  applied  to  them  as 
to  individuals.^ 

Where,  after  a  preliminary  proceeding,  such  as  a  popular  election, 
a  county  had  kwful  authority  to  issue  its  bonds,  and  they  were 

1  McClure  v.  Oxford,  94  U.  S.  429.    In  Thompson,  71  N.  Y.  618;  Angela.  Hume, 

Bates  County  v.  Winters,  97  U.  S.  88,  it  17  Hun  (N.  Y.),  874  ;  Dodge  v.  Platte 

was  held  that  there  can  be  no  recovery  County,  82  N.  Y.  218 ;  Johnson  v.  But- 

upou  bonds,  even  in  the  hands  of  innocent  ler,  81  La.  An.  770  ;  Anthony  v.  Jasper 

holders,  where  the  recitals  therein  show  County,    101   U.   8.   693.      In  Sherman 

the  invalidity  of  the  bonds.     Harshman  County  v.  Lewis,  1  McCrary  (U.  8.  C.  C), 

V.  Bates  County,  92  tJ.  8.  569.    In  Barnes  877,  under  a  statute  authorizing  a  county 

■0.  Lacon,  84  111.   461,  it  was  held  that  to  borrow  money  to  build  a  court-house, 

where  a  municipal  bond  contains  a  recital  the  county  is  not  authorized  to  issue  bonds 

that  it  is  issued  in  payment  of  a  subscrip-  for  that  purpose,  and  to  put  them  on  the 

tion  made  in  pursuance  of  a  vote  of  the  market  without  realizing  the  amount  for 

people  at  an  election   therein   specified,  which  they  are  issued  ;  and  where  the 

and  there  was  no  law  authorititng  such  statute  authorizes  the  issue  of  bonds  for 

election  and  subscription,  the  holder  has  specified  purposes,  and  bonds  are  issued 

notice  by  such  recital  of  the  illegality  of  thereunder,  containing  recitals  that  they 

the  subscription.     In  Woodruff  v.  Oka-  are  issued  for  such  purposes  conformably 

lona,   67   Miss.    808,   the  recital  was  in  to  law,  they  are  good  in  the  hands  of 

direct  confliot  with  the  provisions  of  the  innocent  purchasers, 
statute.     Craig  v.  Andes,  93  N.  Y.  405  i         '  Cause   v.   Clarksville,   1    Fed    Kep. 

Lippincott  v.  Faua,  92  111.  24;  Hortou  v,  158. 
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issued,  bearing  upon  their  face  a  certificate  by  the  officer  whose 
primary  duty  it  was  to  ascertain  the  fact,  that  such  proceeding  bad 
taken  place,  a  londfde  holder  of  them  for  value  before  maturity  has 
a  right  to  assume  that  such  certificate  is  true. 

The  doctrine  of  constructive  notice  arising  from  lis  pendens  does 
not  apply  to  negotiable  securities  purchased  before  maturity.  And 
it  is  immaterial  whether  the  securities  were  created  during  the  suit, 
or  before  its  commencement,  or  whether  the  controversy  relates  to 
their  origin  or  their  transfer.^  In  the  case  of  bonds  regular  on  their 
face,  in  the  hands  of  a  londfide  holder  without  notice,  it  is  no  de- 
fence that  the  corporation  that  issued  the  bonds  was  not  organized 
within  the  time  prescribed  by  its  charter ;  nor  that,  when  the  bonds 
were  issued,  a  suit  to  restrain  the  issue  was  pending.  Nor  is  evi- 
dence of  irregularities  or  even  fraud  in  their  issue  admissible ;  and 
where  the  plaintiff  shows  a  clear  right  to  recover,  and  the  defendant 
shows  no  defence,  it  is  always  competent  for  the  court  to  instruct 
the  jury  to  find  for  the  plaintiff.^  Where  municipal  bonds  contain 
a  proper  recital  of  the  performance  of  the  condition  required  for 
their  lawful  issue,  and  a  suit  is  brought  upon  them  by  a  lond  fde 
holder,  a  plea  which  simply  tenders  an  issue  as  to  the  actual  per- 
formance of  the  condition  is  bad  on  demurrer.^  Where  the  statute 
invests  a  certain  board  of  municipal  officers  with  the  power  of 
determining  whether  or  not  the  requisite  steps  have  been  taken  to 
authorize  the  issue  of  bonds,  —  as  that  a  majority  of  legal  voters  has 
so  voted,  or  a  majority  or  other  requisite  proportion  of  voters  or 
taxpayers  have  signed  a  consent  to  the  issue  of- bonds,  —  their  cer- 
tificate to  that  effect  is  conclusive,  and  excludes  all  inquiry  into  such 
matters  in  a  suit  upon  the  bonds.*  The  doctrine  generally  held  is, 
that  where  authority  is  given  to  a  municipality,  or  to  its  officers,  to 
subscribe  for  the  stock  of  a  railroad  company,  aiid  to  issue  bonds 
in  payment,  but  only  on  some  precedent  condition,  such  as  a  popu- 
lar vote  favoring  the  subscription,  and  where  it  may  be  gathered 

»  Warren  County  v.  Marcy,  97  TJ.  S.  96.  Evansville,  &c.  E.  E.  Co.  v.  Evansville, 

2  Macon  County  v.  Shores,  97  IT.  S.  15  Ind.  395;  Kenicott  v.  Supervisors.  16 

272.  WaU.  (IT.  S.)  252;  People*.  Mitchell,  35 

»  Nauvoo  V.  Eitter,  97  U.  S.  389.  N.  Y.  551;  Bank  of  Eome  v.  Eome,  19  id. 

*  Grand  Chute  v.  Winegar,  15  Wall.  20;  Rook  Creek  v.  Strong,  96  U.  S.  271  ; 

(U-.  S.)  355  ;  Knox  County  v.  Aspinwall,  BaUou  v.  Jasper  County,  3  Fed.  Eep.  620; 

21  How.  (TJ.  S.)  539;  Munson  v.  Lyons,  Macon  County  v.  Shores,  97  TJ.  S.  272 ; 

12  Blatohf.   (TJ.  S.  C.  C.)  539;  State  v.  Munson  ».  Lyons,  Blatchf.  (TJ.  S.  C.  C.) 

Hancock  County,  12  Ohio  St.  596;  Lynde  539;  Black  v.  Conunissioners,  99  U.  S. 

V.  Winnebago  County,  16  Wall.  (TJ.  S.)  6j  686. 


280 


MUNICIPAL  SUBSCBIPTIONS. 


[chap.  VII. 


from  the  enactment  that  the  officers  of  the  municipality  were 
invested  with  power  to  decide  whether  that  condition  has  been 
complied  with,  their  recital  that  it  has  been,  made  in  the  bonds  issued 
iy  them  and  held  ly  a  bond  fide  purchaser,  is  conclusive  of  the  fact, 
and  binding  upon  the  municipality.  The  recital  is  itself  a  decision 
of  the  fact  by  the  appointed  tribunal.^ 


1  Coloma  V.  Eaves,  92  U.  S.  484.  To 
the  same  general  effect,  Humboldt  Town- 
ship V.  Long,  92  id,  642  j  Davis  v.  Ken- 
dallville,  5  Biss.  (U.  8.  C.  C.)  280  ;  Nico- 
lay  V.  St.  Clair  Co.,  3  Dill.  (U.  S.'  C.  C.) 
163;  Huidekoper  v.  Buchanan  Co.,  3  id. 
175;  Pollard  v.  City  of  Pleasant  Hill,  3 
id.  195.  A  county  issued,  in  aid  of  a 
railroad  company,  bonds  which  recited  on 
their  face  that  they  were  issued  to  pay  for 
a  subscription  made  to  a  railroad,  desig- 
nated by  name,  and  authorized  by  a  vote 
of  more  than  two-thirds  of  the  qualified 
voters  of  a  certain  township.  It  was  held 
that  while  the  bonds  were  in  the  hands  of 
bond  fide  holders,  the  county  was  estopped 
to  deny  that  the  subscription  was  made,  or 
that  two-thirds  of  the  voters  voted ;  and 
that  it  made  no  difference  whether  the 
requirement  of  a  two-thirds  vote  was  con- 
tained in  the  Constitution  or  a  statute. 
Westennann  v.  Cape  Girardeau  County, 
5  Dill.  (U.  S.  C.  C.)  112.  In  another  case, 
a  city,  having  the  power  to  bon'ow  money, 
issued  bonds  valid  on  their  face,  but  void 
because  they  were  antedated  to  evade  a 
registration  act.  The  city  used  the  pro- 
ceeds of  the  bonds  for  lawful  purposes; 
and  it  was  held  that  hand  fide  holders  of 
the  bonds  could  recover  from  the  city  the 
amount  they  had  actually  paid  to  it,  with 
interest  at  six  per  cent.  Wood  v.  Louis- 
iana, 6  Dill.  (U.  S.  C.  C.)  122.  A  city 
which  is  authorized  by  statute  to  make 
subscriptions  to  the  stock  of  any  compa- 
nies which  may  be  organized  to  construct 
roads  leading  from  it  to  any  other  point 
in  the  State,  may  issue  bonds  in  payment 
of  stock  subscribed  by  it;  and,  upon  these 
bonds  falling  due,  may  renew  them  by 
other  bonds.  A  city  which  has,  by  its 
charter,  express  powers  to  erect  and  re- 
pair wharves,  and  to  open  and  improve 
streets,  has  not  also  the  incidental  power 
to  raise  funds  for  these  purposes  by  the 
issue  and  sale  of  its  negotiable  bonds. 


Gauae  v.  Clarksville,  5  Dill.  (U.  S.  C.  C.) 
166.  Where  a  county  court  ordered  the 
issue  of  coupon  bonds  on  account  of  a 
railroad  subscription,  payable  at  thirty 
years  with  semi-annual  interest,  just  as 
the  law  required,  but  provided  in  addi- 
tion that  the  whole  should  be  paid  in 
six  annual  instalments,  and  the  bonds 
were  issued  and  recognized  as  valid  for 
sixteen  years,  —  it  was  held  that  the  bonds 
were  not  void  in  the  hands  of  innocent 
holders  merely  because  the  additional  pro- 
vision in  the  order  of  the  court  was  not 
incorporated  in  them.  State  v.  Anderson 
County,  8  Baxter  (Tenn.),  249.  Where 
a  county  was  indebted  by  its  subscription 
to  a  railroad  company,  and  the  county 
court  ordered  the  county  bonds  which 
were  uncalled  for  to  be  burned,  it  was 
held  that  the  court  might  subsequently 
reissue  the  bonds  at  the  request  of  the 
company.  Matthews  v.  Blount  County, 
3  Lea  (Tenn.),  120.  A  township  bond 
which  recites  that  "it  is  to  be  converted 
and  Exchanged  for  bonds  of  the  county  of 
8.  whenever  the  injunction,  now  covering 
the  subscription  of  four  hundred  thousand 
dollars  made  by  the  county  court  of  said 
county,  .  .  .  shall  be  finally  dissolved, 
and  bonds  issued  under  said  order,"  is 
not  negotiable;  and  where  the  considera- 
tion for  it  has  failed,  no  action  will  lie 
upon  it.  Merriwether  v.  Saline  County, 
6  Dill.  (TJ.  8.  C.  C.)  265.  Inasmuch  as  a 
municipality  may  issue  its  bonds  or  evi- 
dence of  indebtedness  for  a  debt  lawfully 
contracted  in  the  proper  performance  of 
its  municipal  duties,  bonds  purporting  to 
be  bonds  of  the  city  of  Pittsburgh,  signed 
by  the  mayor  and  comptroller,  counter- 
signed by  the  Penn  Avenue  Committee, 
having  the  corporate  seal  affixed,  and  for 
whose  payment  the  faith  and  credit  of  the 
city  were  pledged,  if  issued  to  the  holder 
for  a  valuable  consideration,  are  valid 
against  the  city;  and  the  holders  are  not 
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Where  county  bonds,  sued  by  a  bond  fide  purchaser  for  value  before 
maturity,  contained  recitals  that  they  were  issued  by  the  county  in 
piirsuance  of  a  subscription  of  the  capital  stock  of  a  railroad  com- 
pany, made  by  the  board  of  supervisors  of  the  county,  in  conformity 
to  the  provisions  of  the  statute,  and  the  purchaser  was  thus  assured 
that  the  subscription  was  properly  and  legally  made,  it  was  held 
that  it  would  be  tolerating  a  fraud  to  permit  the  county,  when 
called  upon  for  payment,  to  set  up  that  it  was  not  made  until  after 
the  authority  had  expired.^  So  where  by  statute  authority  was 
given  to  certain  officers  of  a  town  to  issue  bonds  on  their  obtaining 
the  written  assent  of  two-thirds  of  the  resident  taxpayers  of  the 
town,  and  filing  the  same  in  the  county  clerk's  office,  together  with 
their  affidavit  that  those  signing  the  assent  comprise  two-thirds  of 
the  resident  taxpayers,  the  officers  are  empowered  to  decide  whether 
the  condition  precedent  to  the  exercise  of  their  authority  has  been 
complied  with ;  and  a  recital  in  the  bonds  issued  by  them  that  it  has 
been  is  a  declaration  of  their  decision;  and,  in  a  suit  by  a  bond  fide 
holder  of  the  bonds,  the  town  is  estopped  from  disputing  their  valid- 
ity, and  he  is  not  bound  to  prove  the  genuineness  of  the  signatures 
to  the  written  assent.^  Thus,  under  authority  conferred  by  a  special 
act,  and  by  virtue  of  a  popular  election,  the  mayor  and  council  of 
the  "  city  of  Fort  Scott "  were  empowered  to  issue  $25,000  of  bonds 
of  the  city  for  the  purpose  of  procuring  the  right  of  way  for  a  certain 
railway  company  through  that  city,  and  also  procuring  grounds  for 
depots,  engine-houses,  machine-shops,  and  yard-room,  and  donating 
the  same  to  the  company,  provided  that  the  company,  in  the  judg- 
ment of  the  mayor  and  council,  had  first  given  evidence  of  their 
intention  to  comply  with  certain  specified  conditions.  The  company 
did  comply  with  the  conditions,  and  the  mayor  and  council,  upon  an 
understanding  with  the  company,  then  agreed  to  deliver  to  it  the 
$25,000  of  bonds  in  lieu  of  the  grounds  and  right  of  way,  and  in 
full  satisfaction  of  all  the  obligations  resting  on  the  city  in  relation 
thereto.  The  bonds  were  duly  issued,  and  registered  in  the  office  of 
the  State  auditor,  who  certified  upon  each  bond  that  it  had  been  regu- 
larly and  legally  issued,  that  the  signature  to  it  was  genuine,  and  that 
it  had  been  duly  registered  in  accordance  with  the  laws  of  the  State. 

■bound  to  look  to  the  assessment  against         i  County  of  Moultrie  v.   Rockingham 

the  property  abutting  on  the  avenues  im-  Ten-cent  Savings  Bank,  92  U.  S.  631. 
proved,   made  for  the  purpose  of  paying         ^  Town  of  Venice  v.  Murdock,  92  U.  S. 

the  bonds.    Commonwealth  v.  Pittsburgh,  494. 
88  Penn.  St.  66. 
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The  bonds  were  thereupon  delivered  to  the  railroad  company.    It 
was  held  that  the  bonds  were  binding  on  the  city.^ 

In  another  case,  by  an  act  of  the  legislature  a  township  was  au- 
thorized to  take  stock  in  a  railroad,  and  an  election  was  directed  to 
be  held,  to  determine  whether  such  subscription  should  be  made ; 
and  the  amount  of  bonds  voted  was  to  be  not  above  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent  per  annum  on  the 
taxable  property  of  the  township,  to  pay  the  yearly  interest  on  the 
bonds.  The  bonds  were  regularly  executed  by  the  chairman  of 
the  board,  and  attested  by  the  county  clerk  and  seal  of  the  county ; 
and  they  recited  that  they  were  issued  in  accordance  with  the  act,  and 
in  pursuance  of  the  votes  of  three-fifths  of  the  legal  voters  of  the  town- 
ship at  a  special  election  duly  held.  It  was  held  in  a  suit  brought  on 
some  of  the  coupons  by  a  bond  fide  holder  for  value,  that  it  could 
not  be  shown  in  defence  that,  at  the  time  of  voting  and  issuing  the 
bonds,  the  value  of  the  taxable  property,  of  the  township  was  not  in 
amount  sufficient  to  authorize  the  voting  and  issuing  of  the  whole 
series  of  them.  And  that  all  prerequisite  facts  to  the  execution  and 
issue  of  the  bonds  being,  by  the  statute,  referred  to  the  board  of 
county  commissioners,  the  plaintiff  was  not  lound,  when  he  purchased, 
to  look  beyond  the  legislative  act  and  the  recitals  of  the  bonds?  But 
where  the  bonds  are  issued  without  authority  of  law,  the  want  of 
power  is  not  cured  by  a  recital,^  because  in  such  a  case  there  is 
nothing  upon  which  to  base  an  estoppel  as  against  the  municipal 
corporation. 

Sec.  103.  Negotiable  quaUty  of  Bonds.  —  Corporate  bonds  payable 
to  bearer  or  to  a  certain  person  or  order,  are  now  regarded  as  nego- 
tiable instruments,  whether  they  are  under  seal  or  not ;  *  and  the 

1  Converse  o.  City  of  Fort  Scott,   92  the  recitals  of  the  bonds,  and  inquire  into 

U.  S.  508.  the  amount  of  the  county  indebtedness. 

^  Maroy  v.   Oswego,   92  U.   S.   637  ;         »  Lippinoott  v.  Pana,  92  111.  24  ;  State 

Humboldt  v.   Long,  92  U.  S.  642;  Wil-  ■».  School  District,  10  Neb.  544;  Gaddes 

son  V.  Salamanca,  92  id.  499.     In  Sher-  v.  Richland  County,  92  111.  119;  People  v. 

man  County  v.  Simons,  109  id.  735,  the  Jackson  County,  92  111.  441. 
act  under  which  bonds  were  issued  pro-         *  Clapp  v.  Cedar  County,  5  Iowa,  15  ; 

vided  that  the  issue  of  bonds  should  not  Mercer  County  t).  Hackett,  1  "Wall.  (U.  S.) 

exceed  the  amount  of  indebtedness  up  to  83;  State  v.  Union  Township,  8  Ohio  St. 

Jan.    1,   1875,   etc.      The  bonds  recited  394;  State  D.  Van  Home,  7  id.  327  ;  Knox 

upon    their  face   that  they  were  issued  Co.  v.  Aspinwall,  21  How.  (U.  S. )  539. 

under  said  act,  but  the  amount  issued  The    purchaser   of   such    bonds   is  only 

largely  exceeded  the  indebtedness.     The  bound  to  know  that  there  is  a  law  au- 

court  held  that  they  were  yaUd  in  the  thorizing  their  issue,  and  is  not  bound  to 

hands  of  hand  fide  holders,  and  that  they  look  beyond  the  records  of  the  corporation 

were  not  bound  to  go  behind  the  law  and  to  ascertain  whether  they  are  true  or  not. 
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same  is  true  of  the  interest  coupons  thereon,  although  they  are  not 
made  payable  to  any  particular  person,^  and  are  thus,  in  the  hands 


Clapp  1!.  Cedar  County,  5  Iowa,  15;  Han- 
nibal &  St.  Joseph  B.  R.  Co.  v.  Marion 
County,  36  Mo.  294  ;  Bank  of  Borne  v. 
Eome,  19  N.  Y.  20;  San  Antonio  v.  Lane, 
32  Tex.  405;  Aurora  v.  West,  22  Ind.  88  ; 
Society  for  Savings  v.  New  London,  29 
Conn.  174;  Gelpcke  v.  Dubuque,  1  Wall. 
(U.  S.)  175.  In  Barrett  v.  Schuyler 
County,  44  Mo.  197,  in  proceedings  for  a 
mandamus  by  the  purchaser  of  certain 
bonds  issued  by  Schuyler  County  Court 
to  the  North  Missouri  E.  E.  Co.,  to  en- 
force payment  thereof,  it  was  held  that 
although  such  bonds  did  not  contain  the 
words  "  value  received,  negotiable  and 
payable  without  defalcation,"  as  provided 
by  the  act  concerning  "  bonds,  bills,  and 
notes,"  yet  they  imported  a  consideration, 
and  possessed  the  ordinary  elements  of 
negotiable  instruments;  and  in  the  hands 
of  an  innocent  holder  for  value,  before 
maturity,  were  not  subject  to  antecedent 
equities.  The  act  concerning  bonds,  etc., 
had  in  view  classes  of  paper  not  usually 
employed  in  banking  and  commercial  ope- 
rations, and  not  adapted  or  intended  for 
such  uses.  It  was  not  meant  to  embrace 
bonds  put  in  circulation  as  commercial 
securities,  to  be  sold  and  used  by  a  rail- 
road company  in  defraying  the  expenses 
of  constructing  and  equipping  its  road. 
A  bond  fide  holder  of  such  bonds,  payable 
to  bearer,  who  purchased  them  before  ma- 
turity, may  recover  the  amount  thereof, 
although  they  were  stolen,  and  the  true 
owner  advertised  them.  Consolidated  As- 
sociation of  Planters  v.  Anegro,  28  La.  An. 
552;  Elizabeth  v.  Force,  29  N.  J.  Eq.  587. 
But  there  can  be  no  innocent  holder  of 
paper  issued  by  a  municipal  corporation 
without  power.  Lindley  v.  Battaken,  32 
Ark.  619.  Thus  bonds  issued  by  a  county 
or  other  municipal  corporation,  under  ex- 
press authority,  are  negotiable,  with  all  the 
qualities  and  incidents  of  negotiability. 
But  if  issued  without  authority,  although 
in  the  form  of  negotiable  bonds,  the  holder 
acquires  no  right  to  enforce  payment  of 
such  bonds;  but  they  are  invalid,  even  in 
the  hands  of  innocent  holders.  Hancock 
V.  Chicot  County,  32  Ark.  575.   So,  where 


the  statute  required  that  county  bonds, 
before  they  should  obtain  validity  or  be 
negotiated,  should  be  registered  in  a  pre- 
scribed way,  county  authorities  issued  some 
bonds  without  such  registration,  and  in 
order  to  evade  the  law,  dated  them  of  a 
day  before  it  was  passed.  It  was  held  that 
they  were  void,  even  in  the  hands  of  a 
bond  fide  purchaser  for  value.  Anthony 
V.  Jasper  County,  4  Dill.  (U.  S.  C.  C.) 
136.  And  where  bonds  are  made  payable 
upon  a  condition,  they  are  not  negotiable. 
Blackman  v.  Lehman,  63  Ala.  547.  Un- 
der Ala.  Code,  §  2098,  the  legal  title  to 
municipal  bonds,  payable  to  bearer,  passes 
only  by  indorsement.  Blackman  v.  Leh- 
man, 63  Ala.  547. 

1  Smith  V.  Clark  County,  54  Mo.  58. 
And  a  bond  fide  purchaser  of  coupons  is 
not  affected  by  a  want  of  title  in  the 
vendor.  Murray  v.  Lardner,  2  Wall, 
(tr.  S.)  110.  But  it  has  been  held  that 
coupons  are  not  negotiable  unless  they 
contain  apt  words  making  them  so.  Au- 
gusta Bank  v.  Augusta,  49  Me.  507. 
See  Ketcham  v.  Duncan,  96  U.  S.  659. 
The  fact  that  a  coupon  is  overdue  does 
not  operate  as  notice  to  a  bond  fide  pur- 
chaser of  a  bond  that  there  are  any  defects 
therein,  nor  affect  his  position  either  to 
the  principal  or  the  coupons  not  yet  ma- 
tured. Cromwell  v.  Sao  County,  ante. 
National  banks  may  purchase  and  hold 
coupons  of  this  class  of  bonds,  and  main- 
tain an  action  for  their  recovery  in  the 
name  of  the  bank.  First  National  Bank 
of  North  Bennington  v.  Bennington,  16 
Blatchf.  (U.  S.  C.  C.)  15;  Lyons  v.  Lyons 
National  Bank,  19  id.  279.  In  order  to 
render  coupons  valid,  it  is  not  necessary 
that  they  should  be  signed  by  all  the  ofS- 
cials  who  signed  the  bonds.  The  signa- 
ture of  some  one  of  them  is  sufficient,  in 
the  absence  of  any  statutory  provision  to 
the  contrary.  Lackawanna  Iron  Co.  v. 
Letthenulf,  38  Wis.  152;  First  National 
Bank  of  St.  Johnsbury  v.  Concord,  50  Vt. 
257;  Bank  of  Slatesville  v.  Slatesville,  7 
Amer.  &  Eng.  B.  B.  Cas.  178  ;  Weyau- 
wega  V.  Ayling,  99  U.  S.  112  ;  Anthony 
V.  Jasper  County,  101  id.  693. 
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of  an  innocent  holder,  freed  from  the  equities  existing  between  the 
original  parties ;  ^  and  he  may  recover  the  full  amount  of  the  bond, 
although  he  paid  less  than  the  face  value  therefor .^  Interest  at  the 
legal  rate  in  the  State  of  issue  is  recoverable  upon  each  coupon  from 
the  date  of  its  maturity ;  ^  and  the  statute  of  limitations  begins  to 
run  thereon  from  the  date  of  its  maturity  *    Coupons  are  transfer- 


1  Arents  v.  Commonwealth,  18  Gratt. 
(Va.)  750;  Aurora  u.  Weet,  7  Wall.  (U.  S.) 
82  ;  Knox  County  v,  Aspinwall,  21  How. 
(U.  S. )  539  ;  Thompson  v.  Lee  County, 
3  Wall.  (U.  S.)  327;  Cromwell  v.  Sao 
County,  94  U.  S.  361 ;  Kenosha  ti.  Lam- 
son,  9  Wall.  (U.  S.)  477.  Where  the 
bonds  of  a  county,  issued  by  the  county 
court  in  payment  of  its  subscription  to  the 
stock  of  a  railroad  company,  show  on  their 
face  that  they  wei-e  issued  pursuant  to  a 
law  which  authorized  their  issue  without 
the  assent'  of  the  qualified  voters  of  the 
county  given  at  an  election,  and  there  is 
nothing  on  them  to  show  that  they  were 
not  regularly  issued,  it  is  not  incumbent 
upon  a  purchaser  of  them  to  inquire 
whether  the  company  has  pursued  the 
regular  steps  necessary  to  entitle  it  to 
receive  them.  Where  the  agents  of  the 
company  have  them  for  sale,  he  has  a 
right  to  presume  that  they  were  lawfully 
entitled  to  them;  and  the  fact  that  sub- 
sequently to  making  the  subscription,  but 
before  the  issue  of  the  bonds,  the  company 
transferred  its  franchises  to  another  com- 
pany, does  not  alter  the  case.  County  of 
Henry  ».  Nicolay,  95  U.  S.  619.  A  pur- 
chaser in  good  faith,  and  for  value,  be- 
fore maturity,  of  a  municipal  bond,  or  a 
buyer  from  one  who  acquired  the  bond  as 
such  purchaser,  holds  it  free  from  all  in- 
firmities of  origin,  except  want  of  power 
in  the  makers,  and  prohibited  consider- 
ation ;  and  his  right  is  to  recover  the 
amount  due  by  the  obligation,  not  merely 
reimbursement  of  what  he  paid.  An  un- 
paid and  overdue  coupon  does  not  render 
the  whole  bond  dishonored,  so  as  to  de- 
prive a  buyer  of  the  character  of  a  pur- 
chaser before  maturity.  Cromwell  v.  Sac 
County,  96  U.  S,  51. 

2  Cromwell  v.  Sac  County,  96  U.  S.  51. 
The  fact  that  as  between  the  railroad  com- 
pany and  the  town  the  bonds  are  invalid, 
will  not  prevent  a  bond  fide  holder  of  a 


coupon  from  recovering  the  amount;  but 
he  is  required  to  establish  his  bond  fide 
ownership  of  them,  and  a  judgment  in 
his  favor  upon  other  coupons  detached 
from  the  same  bonds  does  not  estop  the 
town.   Stewart  v.  Lansing,  104  IT.  S.  605. 

«  Pana  v.  Bowler,  107  U.  S.  629  ; 
Fountleroy  v.  Hannibal,  6  Dill.  (U.  S. 
C.  C.)  219;  Welsh  v.  St.  Paul,  &c,  K.  R. 
Co.,  25  Minn.  314;  Walnut ».  Wade,  103 
U.  S.  683  ;  Gelpcke  v.  Dubuque,  1  Wall. 
(U.  S.)  884  ;  Beaver  County  v.  Arm- 
strong, 44  Penn.  St.  63;  Aurora  v.  West, 
write ;  North  Penn.  R.  R.  Co.  v.  Adams, 
64  Penn.  St.  94;  San  Antonio  v.  Lane,  32 
Tex.  405  ;  Hollingsworth  v,  Detroit,  3 
McLean  (U.  S.  C.  C),  472.  But  in  Rose 
V.  Bridgeport,  17  Conn.  243,  where  a 
coupon  acknowledging  that  a  certain 
sum,  being  a  half-year's  interest  on  a 
certain  bond,  would  be  due  to  the  bearer 
on  a  certain  day,  was  issued ;  and  a  suit 
was  brought  by  the  holder  to  recover 
the  sum  specified  in  such  coupon,  with 
interest  after  it  had  become  due,  —  it 
was  held  that  the  only  obligation  to  pay 
either  principal  or  interest  arises  from  the 
bond,  and  that  the  action  to  recover  the 
amount  of  the  coupon  is  essentially  an  ac- 
tion upon  the  bond,  and  that  interest  is  not 
recoverable  upon  the  coupon  after  it  became 
due.  But  see  First  National  Bank  of  North 
Bennington  v.  Bennington,  16  Blatchf. 
(U.  S.  C.  C.)  58,  where  it  was  held  that 
an  action  upon  a  coupon  is  not  an  action 
upon  the  bond,  and  that  an  action  of  as- 
sumpsit will  lie  upon  the  coupon,  although 
the  bond  itself  is  under  seal.  Where  the 
bonds  do  not  specify  the  rate  of  interest, 
but  the  act  conferring  the  authority  to 
issne  them  does,  the  rate  specified  in  the 
act  is  the  rate  at  which  the  interest  should  be 
computed.  People  t>.  Ford  County,  63  111. 
142;  Beattieu.  Andrew  County,  66  Mo.  42. 

*  Clark  t).  Iowa  City,  20  Wall.  (U.  S.) 
683. 
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able  by  mere  delivery/  and  in  order  to  maintain  a  suit  upon  them, 
demand  and  protest  is  not  necessary .^  The  doctrine  of  constructive 
notice  arising  from  lis  pendeTis  does  not  apply  to  negotiable  securi- 
ties of  this  class.^  Where  municipal  bonds  are  upon  their  face  made 
payable  at  a  particular  place,  neither  the  municipal  authorities  nor 
the  legislature  can  change  the  place  of  payment* 


1  Ketoham  v.  Douglass,  96  U.  S.  659. 

*  Nashville  v.  First  National  Bank,  57 
Tenn.  402 ;  Nashville  v.  Potomac  Ins.  Co., 
58  id.  296. 

s  Bound  V.  Texas,  &c.  E.  E.  Co.,  46 
Tex.  316;  Thompson  v.  Perrine,  103  U.  S. 
806  ;  County  of  Warren  v.  Maroy,  97 
U.  S.  96 ;  County  of  Cass  v.  Gillett,  100 
U.  S.  585.  In  Cass  County  v.  Green,  66 
Mo.  498,  certain  railroad  bonds  were 
fraudulently  issued  by  means  of  a  covin- 
ous conspiracy  formed  between  two  of  the 
justices  of  the  county  court,  the  prose- 
cuting attorney,  and  others ;  and,  upon  a 
division  of  the  bonds,  one  of  the  conspir- 
ators received  iifty-five  thousand  dollars 
thereof,  which,  two  days  thereafter,  he 
sold  to  a  banking  firm,  under  circum- 
stances which  showed  that  the  firm,  as 
well  as  G.,  who  afterwards  bought  them 
of  the  firm,  had  such  notice  of  the  fraud 
perpetrated  as  should  have  forbidden  pur- 
chase. In  an  action  by  the  county  against 
G.,  to  enjoin  sale  and  cancel  the  bonds, 
it  was  held,  first,  that,  although  the  evi- 
dence of  such  knowledge  was  not  of  a 
direct,  positive  character,  it  was  sufficient 
if  it  established  the  fact  of  knowledge  by 
reasonable  inferences  deduced  from  facts 
which  were  proven;  second,  that,  although 
primarily  the  presumption  favors  the  holder 
of  paper  acquired  before  maturity,  such 
presumption  must  dwindle  into  insignifi- 
cance under  the  cireum.stances  of  this  case; 
third,  that,  the  bonds  having  been  fraud- 
ulently issued,  the  burden  of  showing  that 
they  were  acquired  in  good  faith  devolved 
on  the  defendant;  fourth,  that  the  bank- 
•ing  firm,  as  well  as  G.,  being  chargeable 
with  notice,  G.  could  not  successfully  in- 
voke the  doctrine  which  permits  even  a 
purchaser  with  notice  to  purchase  from 
one  without  notice  ;  fifth,  that  the  pre- 
sumption arising  from  the  fact  that  G., 
although  conducting  the  trial  and  having 
his  own  deposition  read  thereat,  failed  to 


explain  certain  statements  tending  to  prove 
his  lack  of  good  faith,  derived  additional 
strength  in  the  form  of  procedure,  and 
the  nature  and  organization  of  the  court 
wherein  the  bona  fides  of  the  transaction 
was  questioned ;  sixth,  that,  as  one  to 
whom  G.,  the  next  day  after  the  injunc- 
tion was  served  upon  him,  had  transferred 
the  bonds,  was  not  complaining,  G.  would 
not  be  heard  vicariously  to  complain  ; 
seventh,  that  the  bonds,  although  invalid, 
being  apparently  good,  G.'s  concealment 
of  them,  and  threat  to  transfer  them,  con- 
stituted a  ground  for  equitable  interfer- 
ence analogous  to  that  for  removal  of  a 
cloud  on  title. 

*  In  Dillingham  v.  Hook,  32  Kan.  — , 
it  was  held  that  where  the  bonds  of  a 
county  of  the  State  of  Kansas  are  payable 
upon  their  face  at  a  particular  bank  in  the 
city  of  New  York,  and  such  bonds  were 
executed  and  delivered  prior  to  the  pas- 
sage of  the  act  entitled,  "  an  act  to  provide 
for  the  establishment  of  a  fiscal  agency  for 
the  State  of  Kansas  in  the  city  of  New 
York,  and  prescribing  the  duties  of  officers 
in  relation  thereto,"  approved  March  6, 
1874,  said  act  cannot  change  the  place  of 
payment  of  the  bonds  of  the  county ;  and 
its  provisions  requiring  the  treasurer  of 
the  county  by  which  the  bonds  were  ex- 
ecuted to  remit  to  the  fiscal  agency  of  the 
State  —  being  a  place  different  from  that 
where  the  bonds  are  payable  —  sufficient 
moneys  for  the  payment  of  the  bonds  at 
the  agency,  is  unconstitutional  and  void  ; 
the  place  of  payment  is  a  part  of  the  con- 
tract, and  a  law  which  changes  the  terms 
of  a  contract  impairs  the  same.  Hoeton, 
J.,  said :  "By  the  contract  the  parties 
have  fixed  the  rights  and  obligations,  and 
this  is  regarded  by  the  Constitution.  A 
note  or  bond  payable  at  a  specified  place 
is  essentially  different  from  one  which  is 
payable  generally.  Lowe  v.  Bliss,  24  111. 
168 ;    Chitty  on  Bills,   566  ;    Childs   v. 
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Sec.  104.  Bona  fide  Holders.  — A  bond  fide  holder  of  a  negotiable 
security  is  one  who  acquires  it  without  notice  of  any  infirmities, 
or  equities  outstanding  in  the  maker ;  and  in  the  case  of  municipal 
bonds,  where  the  corporation  issuing  them  has  authority  to  issue 
them,  in  the  hands  of  such  a  holder  they  may  be  recovered,  although 
the  conditions  upon  which  they  were  issued  have  not  been  complied 
with.^  But  this  rule  has  been  held  not  to  save  such  a  holder  as 
against  conditions  precedent  contained  in  the  statute  itself,^  nor 


Laflin,  65  111.  159.  If  a  county  gives  its 
negotiable  bonds  to  pay  certain  moneys 
on  or  before  a  specified  day  at  a  bank 
named  in  the  bonds,  the  place  of  payment 
is  a  part  of  the  contract,  and  a  law  which 
changes  the  terms  of  the  contract,  or  re- 
leases a  part  of  its  obligation,  impairs  the 
contract.  If  the  act  of  1874  is  to  be  con- 
strued as  requiring  payment  of  the  court- 
house bonds  of  Leavenworth  connty, 
executed  before  the  taking  effect  of  that 
act,  at  the  fiscal  agency  of  the  State  in 
Kew  York,  the  same  being  a  place  different 
from  that  stated  in  the  bonds,  the  act 
must  be  held  unconstitutional  and  void, 
as  any  law  that  arbitrarily  changes  the 
place  of  payment  of  negotiable  paper  after 
its  execution  cannot  be  upheld,  because  it 
attempts  to  change  the  terms  of  the  con- 
tract ;  and  the  State  Legislature  can  no 
more  change  the  place  of  payment  of  nego- 
tiable paper  than  it  can  alter  any  other 
of  the  provisions  of  the  contract.  Bron- 
son  V.  Kinzie,  1  How.  (U.  S.)  311  ;  Bank 
V.  McVeigh,  20  Gratt.  (Va.)  457.  If  the 
Legislature  of  Kansas  can  make  the  bonds 
of  Leavenworth  county  payable  at  the  fiscal 
agency  of  the  State  in  New  York,  when 
the  bonds  upon  their  face  are  payable  at  a 
particular  bank  in  New  York  city,  it  has 
the  authority  to  make  them  payable  at  any 
bank  in  Leavenworth  city.  This  it  can- 
not do,  because  such  a  change  would  de- 
prive the  holders  of  the  bonds  of  the  legal 
rights  contracted  when  they  purchased  the 
same.  The  changing  of  the  place  of  pay- 
ment of  negotiable  paper  already  delivered, 
by  an  act  of  the  legislature,  is  a  very  dif- 
ferent thing  from  the  State  passing  a  law 
merely  changing  the  remedy  upon  a  con- 
tract, which  is  held  not  to  be  liable  to 
any  constitutional  objection."  Bronson 
V.  Einzie,  wwpra, 

^  In  American  Life  Ins.  Co.  o.  Bruce, 


105  U.  S.  328,  a  town  having  authority 
by  statute  to  issue  bonds  in  aid  of  a  rail- 
road, by  its  popular  vote  directed  the 
issue  of  negotiable  bonds  in  aid  of  the 
railroad,  and  they  were  signed,  sealed, 
and  delivered  to  the  railroad  company  by 
the  constituted  authorities  of  the  town. 
Such  bonds  contained  recitals  that  the 
requirements  of  the  statute  had  been  com- 
plied with.  The  statute  did  not  make  it 
obligatory  on  the  town  to  impose  condi- 
tions, upon  the  performance  of  which  its 
liability  should  depend.  It  conferred  sim- 
Iily  the  right  to  do  so,  leaving  the  town 
at  liberty  to  prescribe  conditions,  or  to 
make  an  unconditional  subscription.  It 
was  held  that  after  the  bonds  had  passed 
into  the  hands  of  hon&  fide  holders  for 
value,  the  town  could  not  escape  liability 
by  showing  that  conditions,  or  some  of 
them  imposed  by  popular  vote,  had  not 
been  complied  with  upon  the  part  of  the 
railroad  company.  The  town  having 
power,  under  the  statute,  to  make  an 
unconditional  subscription,  and  to  issue 
and  deliver  its  bonds  in  advance  of  the 
construction  of  the  road,  it  is  then  too 
late  for  the  town  to  claim  exemption,  as 
against  bond  fde  purchasers,  upon  the 
ground  that  the  railroad  company  disre- 
garded its  promise  to  construct  the  road, 
or  upon  the  ground  that  its  own  oflBcers 
delivered  the  bonds  in  violation  of  special 
conditions,  of  which  the  purchasers  had 
no  knowledge  or  notice,  either  from  the 
statute  or  otherwise.  Brooklyn  v.  Ins. 
Co.,  99  TJ.  S.  370;  Miller  v.  Berlin,  18 
Blatchf.  (U.  S.  C.  C.)  801;  Douglass  v. 
Niantic  Savings  Bank,  97  111.  228  ;  First 
National  Bank  of  St.  Johnsbury  v.  Con- 
cord, 50  Vt.  257;  Brooklyn  v.  Ins.  Co., 
99  U.  S.  862. 

8  Williams  v.  Roberts,  88  111.  11.    But 
see  VicksbuTgh  v.  Lombard,  51  Miss.  111. 
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where  there  is  a  total  lack  of  authority  to  issue  the  honds.^  The 
holder  of  bonds  is  presumed  to  have  acquired  them  in  good  faith, 
but  if  in  a  suit  upon  them  the  defence  is  such  as  to  require  him  to 
show  that  value  was  paid,  it  is  not  in  every  instance  necessary  for 
him  to  show  that  he  paid  it,  as  his  title  will  be  sustained  if  any  pre- 
vious holder  gave'  value,^  —  the  rule  being,  that  a  person  who  suc- 
ceeds to  the  title  of  a  bond  fide  holder  is  entitled  to  stand  upon  such 
title,  although  not  a  bond  fide  holder  himself.* 

If  the  bonds  were  fraudulently  issued,  the  burden  is  upon  the 
holder  to  show  that  he  not  only  acquired  them  for  value,  but  also 
in  good  faith,  without  notice  or  knowledge  of  the  infirmity.*     A  con- 


1  Lippincott  v.  Pana,  92  111.  24.  In 
Allen  V.  Louisiana,  103  U,  S.  80,  it  ap- 
peared that  the  constitution  of  Missouri 
forbids  the  legislature  to  authorize  any- 
city  to  become  a  stockholder  in,  or  loan 
its  credit  to  any  corporation  without  two- 
thirds  of  the  qualified  voters  at  an  elec- 
tion shall  assent  thereto.  The  charter  of 
the  city  of  L.,  in  that  State,  provides  in 
one  section  that  the  funded  city  debt,  in- 
cluding 1100,000  to  be  subscribed  to  rail- 
roads terminating  at,  or  passing  through 
the  city,  shall  not  exceed  ^200,000,  pro- 
vided that  it  may  be  increased  to  $250, 000 
by  ordinance  submitted  to  the  taxpayers 
of  the  city  at  an  election.  A  majority  of 
the  votes  cast  at  such  election  shall  de- 
termine the  c[uestion  for  or  against  such 
ordinance.  Another  section  provides  that 
it  may  subscribe  for  the  stock  of  a  rail- 
road company  connecting  with  the  city, 
upon  a  similar  submission  and  vote.  An- 
other section  provides  that  no  subscription 
to  stock  of  any  corporation  shall  be  made 
except  as  provided  by  law,  and  that  no 
appropriation  shall  be  made  for  any  im- 
provement beyond  the  city  limits  unless 
a  majority  of  all  votes  cast  at  an  election 
at  which  the  question  is  submitted  shall 
be  in  favor  of  the  appropriation.  It  was 
held  that  the  statute  gave  no  authority  to 
the  city  to  subscribe  for  stock  in  a  rail- 
road corporation,  and  that  bonds  issued 
by  the  city  under  such  statute  would  be 
void  in  the  hands  of  an  innocent  holder 
for  value.  Board  of  Kducation  v.  Taft, 
7  111.  App.  571.  But  in  a  case  arising 
from  Missouri  under  an  act  of  the  legis- 
lature, the  county  courts  of  counties  were 


authorized  to  subscribe,  in  behalf  of  town- 
ships in  their  respective  counties,  to  the 
capital  stock  of  any  railroad  company 
within  that  State,  "  building,  or  proposing 
to  build,  a  railroad  into,  through,  or  near 
such  township,"  and  to  issue  bonds  in  the 
name  of  the  county  in  payment  of  such 
subscription.  There  was  a  vote  of  a  town- 
ship in  favor  of  issuing  bonds  in  aid  of  a 
particular  railroad  company.  The  sub- 
scription was  made,  and  the  bonds  issued, 
reciting  that  they  were  authorized  by  a 
vote  of  the  people,  and  were  issued  under 
and  pursuant  to  an  order  of  the  county 
court  by  authority  of  the  act.  When  the 
vote  was  taken,  and  tlie  bonds  issued,  the 
company  did  not  propose  to  build  a  road 
into  or  through  the  township;  but  it  was 
proposing  to  build  one  from  a  point  nine 
miles  distant  from  the  township  to  a  far- 
ther distance.  Interest  on  the  bonds  was 
paid  for  three  years.  In  a  suit  on  cou- 
pons of  the  bonds  by  a  bond  fide  holder 
for  value,  it  was  held  that  the  courts 
should  acquiesce  in  the  determination  by 
the  qualified  voters  and  the  local  authori- 
ties that  the  proposed  road  was  near  the 
township,  and  hold  that  there  was  legis- 
lative authority  for  issuing  the  bonds. 
VanHostrup  v.  Madison,  1  Wall.  (IT.  S.) 
291;  Meyer  v.  Muscatine,  id.  391  ;  Eirk- 
bride  v.  Lafayette  County,  U.  S. 

2  Montclaiir  v.  Eamsdell,  107  U.  S.  147. 

«  Foote  V.  Hancock,  16  Blatchf.  (U.  S. 
C.  C.)  343;  New  Buffalo  v.  Iron  Co.,  105 
U.  S.  73. 

<  Bailey  v.  Lansing,  13  Blatchf.  (U.  S. 
C.  C.)  424  ;  Irwin  v.  Ontario,  18  id.  259  ; 
Phelps  V.  Lewiston,  15  id.  131  ;  Whiting 
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tractor  to  whom  bonds  are  delivered  in  payment  for  work  in  build- 
ing the  railroad,  is  held  to  be  a  holder  for  value,  although  he  took  the 
bonds  upon  an  antecedent  debt,  if  he  took  them  in  good  faith.*  The 
rule  is,  that  a  party  who  takes  negotiable  coupon  bonds,  before  due, 
for  a  valuable  consideration,  without  knowledge  of  any  defect  of  title 
and  in  good  faith,  holds  them  by  a  title  valid  against  all  the  world. 
Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances  which 
would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the  transaction,  will  not 
defeat  his  title.  That  result  can  be  produced  only  by  bad  faith  on 
his  part.^  Bonds  for  the  payment  of  money,  with  interest  warrants 
attached,  are  everywhere  encouraged  as  a  safe  and  convenient  me- 
dium for  the  settlement  of  balances  among  mercantile  men;  any 
course  of  judicial  decision  calculated  to  restrain  or  impede  their  free 
and  unembarrassed  circulation,  would  be  contrary  to  the  soundest 
principles  of  public  policy.  Such  instruments  are  protected  in  the 
possession  of  an  indorsee,  not  merely  because  they  are  negotiable, 
but  also  because  of  their  general  convenience  in  mercantile  affairs.^ 


V.  Potter,  18  id.   165;  Phelps  v.  Yates, 
16  id.  192. 

1  Foote  V.  Hancock,  16  Blatchf.  (U.  S. 
C.  C.)343. 

2  Murray  v.  Lardner,  2  "Wall.  (U.  S.) 

no. 

8  Smith  W.Sao  County,  11  Wall.  (U.  S.) 
150.  In  Florida,  &c.  E.  E.  Co.  v.  Schutte, 
103  U.  S.  118,  by  an  act  of  the  legislature 
of  Florida,  the  governor  of  that  State  was 
authorized  to  exchange  the  bonds  of  the 
State  with  the  F.  E.  E.  Co.  and  the 
J.  E.  K.  Co.,  dollar  for  dollar,  to  a 
specified  amount  per  mile  of  railroad, 
the  bonds  of  the  railroad  companies  to 
be  a  statutory  lien  upon  the  roads  to 
secure  the  payment  of  the  State  bonds. 
This  was  done  in  order  to  aid  the  rail- 
roads by  lending  to  them  the  credit  of 
the  State.  The  exchange  was  duly  made, 
the  F.  E.  E.  Co.  receiving  $1,000,000, 
and  the  J.  E.  E.  Co.  $3,000,000  of  the 
State  bonds.  These  bonds  the  companies 
sold  to  purchasers  in  Holland,  through 
an  agency  established  in  London.  The 
railroad  companies  soon  defaulted  upon 
the  interest  of  their  bonds  given  to  the 
State,  and  the  State  in  turn  defaulted 
upon  its  bonds  given  to  the  railroad  com- 


panies, and  by  the  latter  sold  to  pur- 
chasers in  Holland.  Soon  afterward  the 
Supreme  Court  of  Florida  adjudged  the 
bonds  of  the  State  given  to  the  railroad 
companies  to  be  null  and  void  for  want 
of  authority  (see  15  Fla.  i65-690;  16  id. 
708),  and  the  railroad  companies  sought 
to  evade  the  payment  of  their  own  bonds 
by  alleging  that  they  were  issued  and  ex- 
changed without  the  sanction  of  the  com- 
panies in  their  corporate  capacity.  In 
this  condition  of  affairs  Schutte  and  oth- 
ers, the  Dutch  bondholders,  claimed  to  be 
entitled  to  the  bonds  of  the  railroad  com- 
panies held  by  the  State,  and  brought 
action  to  have  it  declared  that  they,  as 
holders  of  the  State  bonds,  have  a  lien 
on  the  railroads  to  the  amount  of  the 
bonds  so  held  by  them,  and  to  have  the 
railroad  sold  to  satisfy  the  same.  The 
railroad  companies  brought  suit  to  have 
their  bonds  cancelled.  It  was  held  that 
the  bondholders  of  the  State  bonds  are  in 
the  position  of  purchasers  for  value  and 
in  good  faith,  and  are  entitled  to  relief 
accordingly;  that  although  the  State  bonds 
are  unconstitutional,  the  railroad  compa- 
nies are  not  free  from  responsibility  to  the 
holders.    The  bonds,  as  obligations  of  the 
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Where  the  bonds  are  payable  upon  a  condition,  or  where  there  is  any 
uncertainty  as  to  the  amount  of  principal  or  interest,  and  the  place 
of  payment  is  left  blank,  they  are  deprived  of  the  character  of  nego- 
tiable instruments.  Thus,  where  bonds  were  executed  by  a  corpo- 
ration for  a  certain  amount  in  pounds  sterling  if  payable  in  London, 
or  for  a  certain  amount  in  dollars  if  payable  in  New  York  or  New 
Orleans,  and  by  a  provision  in  the  bond  the  president  was  author- 
ized by  his  indorsement  to  fix  the  place  of  payment,  and  each  bond 
contained  an  indorsement  signed  by  the  president  leaving  the  place 
of  payment  blank,  it  was  held  that  the  bonds  were  not  negotiable ; 
and  that  the  bonds  having  been  stolen,  and  gone  into  the  hands  of 
innocent  holders,  they  had  no  authority  to  fill  the  blanks ;  but  that 
they  held  the  bonds  subject  to  any  defect  of  title  arising  from  the 
manner  in  which  they  were  put  in  circulation.^  But  a  blank  for 
the  name  of  the  payee  may  be  filled  by  any  holder,  by  writing 
his  own  name  therein,  as  the  bond  has  the  same  qualities  of  nego- 
tiability as  a  bond  completely  filled ;  and  the  authority  to  fill  the 
blank  is  implied  from  the  obligors  putting  it  in  circulation  in  that 
condition.^ 


State,  are  void;  hut  as  against  the  compa- 
nies which  sold  them,  they  are  good.  Hav- 
ing been  pvi  on  the  market  by  the  companies 
as  valid  bonds,  the  companies  are  estopped 
from  setting  wp  their  vmconstitutionalUy. 
A  statutory  lien  in  the  nature  of  a  first 
mortgage  having  been  given  to  the  State 
to  secure  such  bonds  on  the  property  of 
the  railroad  companies,  the  governor  of 
the  State  has  full  power  to  take  possession 
of  the  railroads  and  sell  them,  and  hold 
the  proceeds  for  the  redemption  of  the 
State  bonds  held  by  bond  fide  holders. 

1  Jackson  v.  Vicksburgh,  &c.  E.  E.  Co, 
2  Woods  (U.  S.  C.  C),  141. 

=  Boyd  I).  Kennedy,  38  N.  J.  L.  146. 
In  Indiana,  &c.  E.  E.  Co.  v.  Sprague,  103 
U.  S.  756,  C.  owed  S.,  a  woman,  $25,000, 
for  which  she  held  his  note.  He  sold  her 
875,000  in  bonds  of  the  M.  railroad  com- 
pany, which  she  paid  for  partly  by  the 
note  and  partly  by  other  securities.  The 
company  depositing  its  interest,  she,  at 
his  instance,  returned  the  bonds,  and  re- 
'ceived  from  him  in  exchange  bonds  of  the  I. 
railroad  company  for  $75,000.  This  was 
June  24,  1871.  Those  last  bonds  were 
dated  April  1,  1870,  were  negotiable,  were 
voc.  I.  — 19  • 


secured  by  mortgage  of  that  date,  and 
each  had  attached  interest  coupons  from 
the  same  date,  two  of  which  were  over- 
due, being  payable  October  1,  1870,  and 
April  1,  1871.  The  bonds  and  the  mort- 
gage contained  a  provision  authorizing 
foreclosure  in  case  of  default  in  interest 
for  six  months  ;  the  bonds  required  a  de- 
mand to  be  made,  but  the  mortgage  not 
requiring  it.  At  the  time  she  received 
the  bonds  the  I.  railroad  was  only  a  pro- 
jected railroad.  C.  was  vice-president 
and  acting  president  of  the  company. 
The  bonds  were  regularly  executed  and 
in  possession  of  C,  who  had  no  express 
authority  to  dispose  of  them,  but  who 
claimed  a  lien  on  them  for  advances  made 
to  the  company.  It  was  held  that  S.  was 
a  bond  fide  purchaser  for  value  from  C, 
and  could  enforce  the  bonds  against  the  I. 
company.  Possession  of  negotiable  bonds 
carries  with  it  the  title  to  the  holder. 
Murray  v.  Lardner,  2  Wall.  (IT.  S.)  121. 
S.,  therefore,  bought  the  bonds  of  a  per- 
son presumptively  the  owner,  and  paid 
for  them  a  full  and  valuable  considera- 
tion. The  provision  of  the  bonds  requir- 
ing demand  before  the  debt  became  due 
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Sec.  105.  Submission  to  Popular  Vote,  when  necessary :  Consents, 
Petitions,  etc.  —  Except  where  there  is  an  express  constitutional 
restriction  upon  the  power  of  the  legislature  in  that  respect,  it  may 
confer  upon  municipal  corporations  authority  to  subscribe  for  stock  in 
a  railroad  corporation,  or  to  pledge  its  credit  therefor,  without  sub- 
mitting the  question  to  a  vote  of  the  people.^  But  there  is  now  no 
question  but  that  the  legislature  may  direct  that  the  question  shall 
be  submitted  to  a  vote  of  the  people,  without  rendering  the  act  ob- 
noxious to  any  constitutional  objection  upon  the  ground  that  it 
amounts  to  a  delegation  of  legislative  powers.*    But  the  question 


controlled  that  of  the  mortgage,  which 
did  not.  The  bonds  were,  therefore,  not 
due  when  S.  purchased.  The  mere  pre- 
sence of  two  unpaid  coupons  upon  the 
honds  purchased  was  not  of  itself  suffi- 
cient evidence  of  the  dishonor  of  the 
bonds  to  which  they  were  attached.  This 
point  has  been  expressly  ruled  in  Crom- 
well V.  Sac  County,  96  U.  S.  51.  In  that 
case  it  is  said  :  "  The  non-payment  of  an 
Instalment  of  interest  when  due  could 
not  affect  the  negotiability  of  the  bonds 
or  of  the  subsequent  coupons.  Until 
their  maturity  the  purchaser  for  value, 
without  notice  of  their  invalidity  as  be- 
tween antecedent  parties,  would  take 
them  discharged  from  all  infirmities." 
To  the  same  effect  see  Nat.  Bank  of  N.  A. 
V.  Kirby,  108  Mass.  497,  and  Bossu.  Hen- 
nett,  15  Wis.  260.  In  the  case  of  Parsons 
1).  Jackson,  99  U.  S.  iSi,  the  bonds 
which  were  the  subject  of  controversy  had 
never  been  issued,  but  had  been  stolen 
from  the  office  of  the  company.  They 
were  made  payable  either  in  New  Orleans, 
New  York,  or  London,  as  the  president  of 
the  railroad  company  might  by  his  in- 
dorsement on  the  bonds  determine.  The 
bonds  contained  no  indorsement  of  the 
president  designating  the  place  of  pay- 
ment ;  they  were  offered  in  the  New  York 
market  and  sold  for  a  very  small  consid- 
eration ;  and  coupons  for  several  years,  due 
and  unpaid,  were  attached  to  them.  The 
court  held  that  all  these  circumstances 
affected  the  purchaser  with  notice  of  the 
invalidity  of  the  bonds.  It  is  true,  the 
court  said,  that  the  presence  of  the  past- 
due  and  unpaid  coupons  was  of  itself  an 
evidence  of  dishonor  sufficient  to  put  the 
purchaser  on  inquiry.    But  the  case  did 


not  turn  on  this  circumstance  alone. 
There  were  other  significant  indications 
of  the  invalidity  of  the  bonds,  and  the 
opinion  must  be  restricted  to  the  case  be- 
fore the  court.  Even  if  S.  was  put  on  in- 
quiry, the  facts  that  she  would  have 
discovered  would  have  explained  satisfac- 
torily the  presence  of  the  unpaid  coupons. 

1  Thompson  v.  Lee  County,  3  Wall. 
(U.  S.)  837;  McCallie  v.  Chattanooga, 
3  Head  (Tenn.),  317;  Ralls  County  v. 
Douglass,  105  U.  S.  728.  A  statute  pro- 
viding that  a  municipality  may  issue 
bonds  in  aid  of  a  particular  railroad,  "  for 
such  sum  or  sums  ...  as  may  be  agreed 
upon  by  and  between  the  directors  of  the 
railroad  and  the  proper  officers  of"  such 
municipality,  was  held  constitutional  with- 
in the  provisions  of  a  clause  therein  requir- 
ing the  legislature  to  restrict  the  power  of 
taxation,  boiTowing  money,  etc.,  in  muni- 
cipalities, and  an  enabling  act  authorizing 
any  municipality  within  the  county  to  issue 
bonds  in  aid  of  a  railroad  running  through 
any  part  of  the  county,  prospective  in  its 
intent,  and  to  authorize  a  village  incorpo- 
rated subsequently  to  issue  such  bonds, 
was  also  held  to  be  valid.  Long  v.  New 
London,  5  Biss.  (U.  S.  C.  C.)  639. 

2  Starin  v.  Genoa,  23  N.  Y.  439 ;  Bank 
of  Eomei).  Home,  18  id.  88  ;  Gould  D.  Ster- 
ling, 23  id.  456  ;  Hobarti).  Supervisors,  17 
Cal.  23  ;  Clarke  v.  Rochester,  24  Barb. 
(N.  Y.)  446  ;  Grant «.  Courter,  24  id.  282  ; 
Moens  v.  Reading,  21  Peun.  St.  188 ;  Cin- 
cinnati, &c.  R.  R.  Co.  V.  Clinton  County, 
1  Ohio  St.  77  ;  Police  Jury  v.  McDon- 
ough,  8  La.  An.  341  ;  Slack  v.  Maysville, 
&c.  R.  R.  Co.,  18  B.  Mon.  (Ky.)  9  ;  Tal- 
bot V.  Dent,  9  B.  Mon.  (Ky. )  526 ;  Cot- 
ton  V.  Leon  County,  6  Fla.  610  ;  Stein  v. 
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must  be  submitted  to  tbe  legal  voters  of  the  town,  and  cannot  be  con- 
fined to  resident  taxpayers  without  reference  to  the  question  whether 
they  are  legal  voters  or  not.^ 

The  power  of  a  municipal  corporation  is  not  exhausted  by  one 
meeting,  but  any  number  of  meetings  may  be  held  untU  the  sub- 
scription is  actually  made.  Thus,  an  act  of  the  legislature  author- 
ized a  city  to  issue  bonds  to  the  amount  of  $100,000,  to  be  loaned  on 
proper  security  to  a  corporation  chartered  at  the  same  session,  to  aid 
in  the  construction  and  completion  of  its  road,  —  the  act  containing  a 
proviso  that  it  should  not  take  effect  until  approved  by  two-thirds 
of  the  electors  present  at  a  city  meeting  held  for  that  purpose. 
Different  meetings  of  the  city  were  holden  for  the  purpose  of  acting 
on  the  subject,  and  a  vote  was  taken  at  each,  and  less  than  two- 
thirds  of  the  votes  were  cast  in  its  favor.  Another  meeting  was  sub- 
sequently called  and  holden,  at  which  a  vote  of  more  than  two-thirds 
was  obtained  in  favor  of  the  approval.  It  was  held  that  the  power 
of  the  city  on  the  subject  was  not  exhausted  by  its  first  action,  and 
that  the  action  of  the  last  meeting  was  a  valid  acceptance  of  the 
power  to  issue  the  bonds.^ 

Where  the  statute  authorizes  a  town,  city,  or  county  to  subscribe 
to  the  stock  of  any  railroad  company  in  the  State,  not  exceeding  a  cer- 
tain sum,  the  power  of  the  town,  etc.,  is  not  exhausted  by  a  subscrip- 
tion for  that  amount  in  one  company,  but  it  may  subscribe  the  same 
amount  in  any  other  company  or  companies,  so  long  as  the  requisite 
consent  to  do  so  is  obtained  in  the  mode  provided  in  the  statute  ;^ 
and  the  same  rule  prevails  where  a  municipal  corporation  is  author- 
ized to  subscribe  not  exceeding  a  certain  sum  to  the  stock  of  a  cer- 
tain railroad;  and  several  subscriptions  may  be  made  at  different 
times,  provided  the  aggregate  amount  thereof  does  not  exceed  the 
amount  named  in  the  act*  Where  a  town,  etc.,  is  authorized  to  vote 
aid  to  a  railroad  company  to  an  amount  not  exceeding  ten  per  cent 
of  the  valuation  of  the  town,  etc.,  the  valuation  in  force  at  the  time 
the  vote  was  taken  controls,  although  another  valuation  is  being  made 
and  is  in  process  of  completion.®    A  vote  to  make  a  donation  to  a 

Mobile,  24  Ala.  591  ;  Patterson  ■».  Yuba         1  Harrington  t>.  Plainview,  27  Minn. 

County,  13  Cal.  175  ;  Blanding  v.  Burr,  224. 

13  id.  343  ;  Hobart  v.  Butte  County,  17  id.         ^  Society  for  Savings  v.  City  of  New 

23  ;    Lafayette,  &c.   E.  R.  Co.  v.  Geiger,  London,  29  Conn.  174. 

34  Ind.  185  ;  Bank  of  Rome  «.  Rome,  18         «  Chicot  County  o.  Lewis,  103  U.S.  164. 

K.  Y.   38  ;  Louisville,  &c.  R.  R.  Co.  v.         *  Empire  v.  Darlington,  101  U.  S.  87. 

Davidson  County,  1  Sneed  (Tenn.),  637.  *  Hunt  i).  Hamilton,  25  Kan.  76. 
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railroad  company,  for  which  a  tax  is  to  be  levied  and  the  money 
paid,  i3  entirely  distinct  from  one  to  create  a  debt  in  respect  to  such 
donation,  and  will  not  be  construed  to  authorize  the  issue  of  bonds 
of  the  town  for  the  sum  so  voted ;  and  the  fact  that  bonds  were 
issued  and  taxes  have  been  levied  to  pay  the  interest  thereon,  will 
not  estop  the  town  from  setting  up  want  of  power  to  create  the 
debt.^  The  repeal  of  its  charter  does  not  take  the  power  to  issue  its 
bonds  after  the  subscription  has  been  duly  made.^  Where  aid  is 
permitted  to  be  furnished  upon  petition  of  a  majority,  etc.,  of  the 
taxpayers  or  voters  of  a  town  or  county,  the  requisite  number  of 
signers  must  be  procured  before  any  steps  can  legally  be  taken  relat- 
ing thereto ;  but  several  petitions  may  be  signed  and  presented  at 
different  times.^  Joint-owners  of  property  must  be  counted  sepa- 
rately,* —  as  the  joint-owners  of  lands,  partners,  etc.^  Where  a  ma^ 
jority  of  taxpayers  only  is  required,  non-residents  who  pay  taxes 
and  who  are  enrolled  for  that  purpose,  must  be  counted  in  estimating 
the  number  necessary  to  unite  in  the  petition ;  ^  and  the  last  assess- 
ment-roll of  the  town  containing  the  names  of  the  persons  owning 
or  representing  property  within  the  limits  of  the  town,  is  the 
criterion.7 

The  petition  required  is  that  of  the  taxpayers,  and  the  act  is  not 
satisfied  by  the  petition  of  an  agent.^  But  it  is  not  necessary  that 
the  petitioners  should  be  the  owners  of  the  property  for  which  they 
are  taxed.  If  they  represent  it,  in  any  capacity,  and  are  assessed 
on  the  tax-list  as  so  representing  it,  then  they  are  taxpayers,  and 
may  become  petitioners.'    It  is  not  sufficient  that  the  signatures  to 

1  Schaffer  v,  Bonham,  95  111.  368.  petitioners  are  a  majority  of  the  taxpay- 

2  Babcock  v.  Helena,  84  Ark.  499.  ers  of  the  town,  appearing  on  the  last 
'  People  V.  Hughitt,  5  Lans.  (N.  Y.)  89.  preceding  assessment-roll,  not  including 
*  People  V,  Franklin,  5  Lans.  (N.  Y.)  those  taxed  for  dogs  or  highway  tax  only  ; 

129.  an  averment  they  are  a  majority,  and  that 

'  People  V.  Hughitt,  cmie.  their  names  appear  thereon,  is  insuflScient. 

»  People  V.  Oliver,  1  T.  &  C.  (N.  Y.)  Wellshorough  v.   New  York    &   Canada 

670.  E.  E.  Co.,  76  N.  Y.  182.  And  the  provision 

^  People  V.  Hulhert,  59  Barb.  (N.  Y.),  that  the  commissioners  shall  not  so  issue 

446.  bonds  in  aid  of  a  railroad  that  moi-e  than 

'  People  V.  Smith,  45  N.  Y.  772  ;  see  ten  per  cent  of  the  principal  of  the  whole 

also  People  V.  Peck,  62  Barbour  (N.  Y.),  amount  shall  become  due  in  any  one  year, 

545  ;  4  Lans,  (N.  Y.)  529.  does  not  repeal  a  statute  under  which  they 

'  People  V.  Hulbert,   ante.     In  New  can  elect  whether  to  make  the  bonds  pay- 
York  under  the  statute  it  is  held   that  able  thirty  years  from  date  or  at  a  less 
a  petition  to   the   county  judge,  nnder  time.    Syracuse  Savings  Bank  v.  Seneca 
the  statute  for  bonding  a  town  in  aid  Falls,  21  Hun  (N.  Y),  804. 
of  a  railroad,  must  set  forth  that  the 
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the  petition  are  proved,  unless  such  petitioners  are  in  some  way 
identified  as  the  persons  named  on  the  "last  preceding  tax-list  or 
assessment-roll."  If  the  names  upon  both  are  identical,  this  is 
prima  fcicie  evidence  that  the  persons  are  the  same. 

The  authority  conferred  by  the  act  must  be  exercised  in  a  strict 
conformity  to,  and  by  a  rigid  compliance  with,  the  letter  and  spirit 
of  the  statute.^  Where  it  is  the  duty  of  the  common  council  of  a 
city  to  determine  whether  the  requisite  number  of  the  freeholders 
of  the  city  have  petitioned  for  the  subscription  (no  other  tribunal 
having  been  provided  for  the  purpose),  and  it  has  passed  upon  that 
question,  its  determination  is  conclusive,  unless  set  aside  in  some 
direct  proceeding  for  that  purpose.^ 

In  proceedings  under  an  act  to  issue  bonds  in  aid  of  the  con- 
struction of  a  railroad,  the  petition  must  direct  whether  it  is  in  stoek, 
or  in  hands,  that  the  money  to  be  raised  shall  be  invested.^  If  the 
statute  gives  to  a  town  authority  to  give  aid  to  either  of  two  rail- 
roads, the  town  as  such  must  designate  the  road  to  which  the  aid 
shall  be  given,  and  this  power  cannot  be  delegated  to  a  committee.* 
The  fact  that  false  representations  were  made  to  voters  to  induce 
them  to  vote  for  furnishing  aid,  will  not  invalidate  the  result;^  but 
if  a  portion  of  those  voting  for  aid  were  aliens  or  persons  who  are 
not  legal  voters,  the  subscription  is  invalid  and  cannot  be  enforced.® 

Authority  given  to  issue  bonds  for  a  specific  purpose  does  not 

confer  authority  to  issue  them  for  any  other  purpose,  and  if  under 

cover  of  such  authority  they  are  issued  for  another  purpose,  they  are 

void.     Thus,  the  charter  of  a  city  provided  for  the  construction  of  a 

city  hall  and  other  structures  of  public  necessity  and  utility,  and 

for  the  issuing  of  bonds  for  the  payment  of  the  same.     It  was  held 

that  the  city  had  no  power  to  issue  bonds  to  pay  for  a  tract  of  land 

'  People  V.  Smith,  45  N.  Y.  772.  majority  of  the  supervisors  of  said  town, 

2  Evansville,  Indianapolis  &  Cleveland  and  ratified  by  the  legal  voters  thereof,  at 

R.  E.  Co.  V.  Evansville,  15  Ind.  395.  an  election  held  for  that  purpose,  pursuant 

'  People  V.  Van  Valkenhurg,  63  Barb,  to  the  statute  authorizing  it,  the  portion 

(N.  Y.)  105.  of  an  aniswer  averring  that  the  voters  were 

*  Monadnock  R.  R.  Co.  v.  Peterboro,  influenced  by  false  promises  that  the  com- 
49  N.  H.  281.  pany  would  build  its  engine-houses,  car 

*  Plattville  V.  Galena,  &c.  R.  R.  Co.,  and  machine-shops  in  said  town,  and 
43  Wis.  493  ;  Cedar  Rapids,  &c.  R.  R.  Co.  thereby  increase  the  property  and  popula- 
D.  Boone  County,  34  Iowa,  45.  In  State  tion, — was  stricken  out,  as  irrelevant.  So, 
V.  Lake  City,  25  Minn.  404,  to  a  writ  of  also,  as  to  the  portion  of  such  answer 
mandamus  reciting  that  the  ordinance,  averring  that  the  supervisors  had  been 
whose  provisions  in  aid  of  a  railway  com-  corrupted  by  fraudulent  promises  and  con- 
pany  were  sought  to  be  enforced  against  siderations. 

the  town,  was  duly  passed  by  a  vote  of  a         '  People  v.  Cline,  63  111.  594. 
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to  be  given  to  a  railroad  company,  upon  which  to  build  its  depot 
and  machine-shops ;  and  that  there  could  be  no  bond  fide  holders  of 
the  bonds  without  notice.^ 

Where  the  charter  of  a  railroad  company  contains  a  clause  allow- 
ing it  to  receive  subscriptions  from  "  any  town,  city,  village,  or  county," 
this  does  not  authorize  any  municipal  corporation  to  subscribe  for 
stock  which  could  not  subscribe  under  the  statute  existing,  conferring 
such  power ;  and  where  the  general  law  relating  thereto  restricts  sub- 
scriptions to  "  cities  and  counties,"  the  charter  provision  does  not  en- 
large the  terms  of  the  grant.^ 

Sec.  106.  Rule  where  Authority  is  given  in  Charter  of  the  Kailroad 
Company,  etc.  —  Where  the  charter  of  a  railroad  company  authorized 
it  to  receive  subscriptions  to  its  stock  from  a  county  without  a  vote 
of  the  people,  it  was  held  that  a  prior  special  act  of  tlie  legisla- 
ture, requiring  a  vote  of  the  taxpayers  as  a  condition  precedent  to 
such  subscription,  did  not  affect  the  validity  of  bonds  in  the  hands 
of  innocent  purchasers.^ 

Sec.  107.  'Where  two  Acta  confer  Authority.  —  An  act  of  the 
legislature  authorized  a  town  to  subscribe  to  the  stock  of  a  horse  or 
street  railroad,  and  to  levy  a  tax  upon  the  real  and  personal  property 
within  a  certain  district  for  the  payment  of  such  subscription ;  and 
further  provided  that "  said  district,  in  subscribing  to  a  horse  or  street 
railroad  company,  and  in  voting  taxes  to  be  levied  for  the  same, 
shall  be  governed  by  the  law  regulating  the  subscription  to  railroad 
companies  of  municipal  townships."  This  latter  act  authorized  the 
issuing  of  bonds.  It  was  held  that  the  whole  act,  construed  together, 
and  embracing  the  provision  of  the  township  act,  authorized  the 
issuing  of  bonds  as  well  as  the  voting  of  a  tax.* 

Sec.  108.  Out  of  what  Fund  should  be  paid.  —  A  county  court, 
authorized  to  levy  a  tax  for  county  purposes  of  not  more  than  one 
half  of  one  per  cent  upon  the  assessed  value  of  the  taxable  property 
of  the  county  for  each  year,  subscribed  for  stock  of  a  railroad  com- 
pany and  issued  bonds  in  payment  therefor,  pursuant  to  a  law  which 
authorized  a  levy  of  a  special  tax  "  not  to  exceed  one  twentieth  of 

1  Lewis  V.  Shreveport,  3  Woods  (XT.  S.  gations.     Singer  Manuf.  Co.  v.  Elizabeth, 

C.  C),  20'5.     If  a  municipal  corporation  42  N.  J.  L.  249. 
has  the  right  to  borrow  money  for  a  spe-         *  Pitzman  v.  Freeburg,  92  111.  111. 
cific  purpose  on  bonds  running  for  twenty         '  Burr  v.  Chariton  County,  2  McCrary 

years,  and  by  mistake  issues  bonds  for  the  (U.  S.  C.  C),  603. 

same  purpose  under  another  grant  of  au-         *  Henderson    v.    Jackson    County,    2 

thority,   such  bonds  running  for  a  less  McCrary  (U.  S.  C.  C),  615. 
period,  the  bonds  so  issued  are  legal  obli- 
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one  per  cent,  upon  the  assessed  value  of  the  taxable  property  for 
each  year,"  to  pay  the  same.  It  was  held  that  if  the  levy  of  one 
twentieth  of  one  per  cent  was  insufficient,  the  holders  of  such  bonds 
were  entitled  to  be  paid  the  balance  out  of  the  general  funds  of  the 
county,  but  not  out  of  the  general  revenues.-' 

Sec.  109.  Majority,  two-thirds  Vote,  etc.  —  Where  the  enabling 
act  provides  that  it  shall  become  operative  if  a  majority,  or  two- 
thirds,  etc.,  of  the  legal  voters  of  the  town  shall  so  determine  by 
vote,  a  majority  or  two-thirds  of  the  legal  voters  actually  voting  at  the 
meeting  called  for  that  pv/rpose  is  meant,  and  not  a  majority  or  two- 
thirds  of  all  the  legal  voters  in  the  town ;  ^  and  all  the  voters  who 
do  not  attend  the  meeting  are  presumed  to  assent  to  the  ex- 
pressed will  of  a  majority  of  those  voting,  unless  the  law  providing 
for  the  election  otherwise  declares.^  But  where  the  statute  provides 
for  the  pledging  of  the  credit  of  a  town,  or  issuing  bonds,  etc.,  to  aid 
in  the  construction  of  a  railroad  if  a  majority  or  two-thirds  of  the 
legal  voters  who  are  taxpayers  sign  a  petition  to  that  effect,  a  ma- 
jority or  two-thirds  of  all  the  legal  voters  who  are  taxpayers  in  the 
town  is  intended,  and  unless  obtained,  the  authority  cannot  be 
granted ;  and  if  the  requisite  number  is  not  obtained,  any  effort  to 
issue  bonds  is  illegal.*    Where,  as  is  often  the  case  in  these  statutes, 

t 

1  United  States  v.   Knox  Co.,  2  Mc-  had  been  acted  upon.     Those  of  the  tax- 

Crary  (U.  S.  C.  C),  625.  payers  not  executing  the  revocations  were 

^  Milner  ».  Pensacola,  2  "Woods  (IT.  S.  insufficient  in  number  to  constitute  the 

C.   C),   632;    St.  Joseph's  Township  v.  majority  sufficient  to  bind  the  town.     The 

Kogers,   16  Wall.  (TJ.  S.)  644  ;  Webb  v.  assessors,  however,  disregarded  the  revo- 

Lafayette  County,    67    Mo.    353  ;    Cass  cations  and  filed  the  statutory  affidavit. 

County  V.  Johnson,  95  TJ.  S.  366  ;  Wood-  Upon  suit  brought  by  the  town  to  compel 

son  V.  Brassfield,  67  Mo.  331  ;  People  v.  the  cancellation  of  the  bonds  issued,   it 

Chapman,  66  111.  137 ;  People  v.  Hoop,  was  held  that  it  was  immaterial  that  the 

67  id.  62  ;  Melvin  ■».  Lisenby,  72  id.  63  ;  revocations  were  not  filed  in  the  town  or 

Eeiger  v.  Beaufort,  70  K.  C.  319  ;  Cass  v.  county  clerk's  office,  and  that  a  tender  of 

Jordan,  95  U.  S.   373  ;  Hawkins  v.  Car-  the  stock  received  for  the  bonds  was  not 

roll  County,  50  Miss.  735  ;  Louisville,  &o.  necessary  as  a  prerequisite  to  bringing  the 

R.  R.  Co.  V.  Tennessee,  8  Heisk.  (Tenn.)  action.     Springport  v.  Teutonia  Savings 

663.  Bank,  84  N.  Y.  403.     Where  an  affidavit 

«  Cass  County  v.  Johnston,  95  U.  S.  is  required  of  town  officers  by  the  statute 

360 ;  overruling  Harshman  o.  Bates  Co.,  providing  for  the  issue  of  bonds  in  pay- 

92  U.  S.  596,  to  the  contrary.  ment  for  railroad  stock,  it  is  not  conolu- 

*  Under  an  act  authorizing  a  town  to  sive    as  to  the  requisite    consent    of   a 

subscribe  for  stock  of  a  railroad  company,  majority  of  taxpayers,  but  is  prima  fade 

and  to  issue  its  bonds  therefor,  certain  of  evidence  only,  and  may  be  disputed  in  a 

the  taxpayers  executed  and  acknowledged  suit  brought  upon  the  bonds  by  one  tak- 

revocations  of  their  consents,  and  deliv-  ing  them  in  good  faith  and  for  value, 

ered  them  to  the  assessors  while  the  con-  Cagwin  v.  Hancock,  84  N.  Y.  532. 
sents  were  before  them,  and  before  they 
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the  authority  to  bond  the  town,  etc.,  is  made  to  depend  upon  secur- 
ing the  consent  of  a  majority  or  any  other  proportion  of  the  legal 
voters  and  taxpayers  of  the  town,  etc.,  any  person  signing  the  con- 
sent may,  at  any  time  before  action  has  been  taken  thereunder,  re- 
voke his  consent,^  but  not  afterwards.^ 

Where  a  two-thirds  vote  is  necessary  to  appropriate  money  to  aid 
in  the  construction  of  a  railroad,  a  two-thirds  vote  is  also  necessary 
to  raise  it.^ 

Sec.  110.  Who  should  make  SubscriptionB.  —  Where  the  act  is 
silent  as  to  who  shall  make  the  subscription  for  a  town,  the  sub- 
scription should  doubtless  be  made  by  those  of&cers  who  by  law  are 
endowed  with  the  power  to  execute  contracts  for  the  town.  But 
where  the  act  provides  that  two  or  more  commissioners  shall  be  ap- 
pointed for  that  purpose,  they  alone  can  make  the  subscription ;  and 
in  performing  this  act  they  are  agents  of  the  town,  and  of  no  other 
party  in  that  business,  and  are  responsible  to  no  other  party  for  the 
manner  in  which  it  is  executed,  even  though  they  incorporate  in 
their  contract  of  subscription  conditions  beyond  what  are  contained 
in  the  instrument  of  assent,  by  which  they  received  their  appoint- 
ment and  authority ;  and  the  insertion  of  such  conditions  by  them  is 
not  a  void  act,  unless  the  town  chooses  to  maJce  it  so ;  and  no  other  party 
can  repudiate  them.  Their  powers  are  joint,  and  all  must  act,  and 
the  act  of  a  majority  is  not  sufficient.  When  they  have  made  their 
subscription  and  delivered  it  to  the  company,  their  powers  are 
exhausted,  and  they  cannot  make  another  subscription  in  lieu  of 
the  first.* 

Where  the  question  as  to  whether  a  subscription  shall  be  made, 
and  the  amount  thereof,  is  left  to  certain  officers  or  boards,  their 
decision  is  final,  and  must  cover  every  point  submitted  to  them ;  and 
they  cannot  leave  any  point  required  to  be  decided  by  them  to  the 
discretion  of  any  other  persons  or  board.  Thus,  where  an  act  of 
the  legislature  authorized  the  subscription  to  the  stock  of  a  railway 
company,  to  be  made  by  certain  counties  upon  the  recommendation 
of  the  grand  jury  being  first  made,  it  was  held  that  all  discretionary 

1  People  V.  Wagner,  1  T.  &  0.  (N.  Y. )  »  Mouadnock  E.  E.  Co.  v.  Peterboro, 

221  ;  People  v.  Deyoe,  1  T.  &  C.  (N.  Y.)  49  N.  H.  281. 

142.  *  Danville*.  Montpelier,  &o.  E.  E.  Co., 

"  First  National  Bank  of  North  Ben-  43  Vt.  144.     But  see  First  National  Bank 

ningtoni).  Dorset,  16  Blatohf.  (U.S.  C.C.)  of  North  Bennington  o.    Arlington,   16 

62  ;  People  v.  Hatch,  1  T.  &  C.  (N.  Y.)  Blatchf.  (tJ.  S.  C.  C.)  57,  where  honds 

113 ;  Noble  v.  Yiucennes,  42  Ind.  125.  signed  by  only  iwo  oat  of  three  selectmen 

were  held  valid. 
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power  touching  the  subscription  was  given  exclusively  to  the  grand 
jury,  and  they  could  not  transfer  any  part  'of  it  to  the  county  com- 
missioners; that  the  recommendation  of  the  grand  jury  that  an 
amount  not  exceeding  a  certain  sum  be  subscribed,  was  not  a  com- 
pliance with  the  provisions  of  the  act.  The  amount  should  have 
been  designated.  The  law  in  force  at  the  time  that  the  proposal  for 
a  contract  is  made,  is  a  part  of  it,  and  if  the  proposal  is  not  accepted 
until  after  the  law  is  essentially  changed,  such  acceptance  comes  too 
late.  Where  the  act  authorizing  the  subscription  provided  that  the 
acceptance  of  its  provisions  by  the  company  should  also  be  deemed 
an  acceptance  of  another  act  imposing  certain  restrictions  on  the 
corporation,  and  the  latter  act  was  repealed  before  the  acceptance  of 
the  subscription,  and  after  the  recommendation  of  the  grand  jury, 
it  was  held  that  the  subscription  could  not  be  subsequently  made.^ 

Sec.  111.  Denomination  of  Bonds.  — If  the  act  giving  authority  for 
their  issue  fixes  the  denomination  of  the  bonds,  that  is  conclusive ; 
but  if  the  denomination  of  the  bonds  is  not  fixed  by  the  act,  it  may 
be  fixed  by  the  officers  charged  with  their  issue,  provided  the  total 
amount  issued  does  not  exceed  that  set  forth  in  the  proposal  accepted 
by  the  vote  of  the  qualified  voters.^ 

Sec.  112.  By  whom  Bonds  should  be  executed. — When  by  legis- 
lative enactment  a  tov^n  is  empowered  to  raise  money  by  a  loan  for 
a  specified  purpose,  and  the  act  is  silent  as  to  the  officers  who  shall 
make  the  loan  and  issue  the  bonds,  the  municipal  officers  would  be 
authorized  to  perform  those  duties ;  and  before  issuing  the  bonds, 
such  officers  must  determine  whether  the  town  has  executed  the 
power  conferred  upon  it  in  accordance  with  the  provisions  of  the  act ; 
and  their  recital  upon  the  face  of  the  bond  of  the  facts  in  regard  to 
that  matter,  as  they  had  determined  them  to  be,  would  be  conclusive 
upon  the  town  in  an  action  by  a  bondholder  for  value  to  recover  the 
amount  of  an  interest  coupon.^  But  where  the  statute  specially  pro- 
vides what  officers  shall  issue  them,  only  the  officers  designated  can 
do  so.*    The  fact  that  the  officers  signing  the  bonds  were  not  legally 

^  Mercer  County  v,    Pittsburgh,   &c.  poses  under  seal ;  and  in  construing  town 

E.  E.  Co.,  27  Penn.  St.  389.  records,  evidentiary  of  the  action  of  the 

'  County   of   Greene    v.   Daniel,   102  town,  the  word  is  to  be  so  construed. 

U.  S.  187.  Lane  v.  Embden,  72  Me.  354. 

'  In  its  ordinary,  popular  signification,         *  Danville  v.   MontpeUer,   &c.   E.  E. 

the  word  "bond"  includes  instruments  Co.,  43  Vt.  144.    But  a  majority  of  them 

not  under  seal,  by  which  the  maker  binds  may  perform  the  act.     Thus  where  only 

himself  to  pay  money  or  do  some  specified  two  out  of  three  of  the  selectmen  of  a  town 

act,  as  well  as  instruments  for  like  pur-  signed  the  bonds,  they  were  held  valid. 
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elected,  if  they  are  officers  de  facto,  will  not  defeat  liability  upon 
the  bonds  as  against  a  bond  fide  holder.  Thus,  it  has  been  held  that 
county  bonds  issued  by  a  de  facto  county  court,  sealed  with  the  seal 
of  the  court,  and  signed  by  the  de  facto  president,  cannot  be  im- 
peached in  the  hands  of  an  innocent  holder  by  showing  that  the 
president  was  not  de  jure  one  of  the  justices  of  the  court,  nor  by 
showing  that  the  company  to  whose  stock  the  subscription  was  made 
was  not  organized  within  the  time  limited  by  its  charter.^ 

Sec.  113.  Hatifioation  by  Legislature,  etc:  Effect  of.  —  Where  a 
corporation  has  authority  to  issue  bonds  in  aid  of  a  railroad,  but 
there  are  defects  in  the  bonds  issued,  either  as  to  the  meeting  at 
which  the  vote  was  taken  or  in  their  form  or  manner  of  execution, 
the  corporation  itself  by  its  acts,  or  the  legislature  by  special  enact- 
ment may  ratify  and  render  them  valid  ;  '^  but  where  there  is  a  total 


First  National  Bank  of  North  Bennington 
V.  Arlington,  16  Blatchf.  (U.  S.  C.  C.) 
57.  In  Statesville  Bank  v.  Statesville,  84 
N.  C.  169,  a  town  was  authorized  subject 
to  a  vote  of  the  qualified  voters,  to  issue 
certain  coupon  bonds,  which  were  to  he 
signed  hy  the  tovm-magiatrate,  treasurer, 
and  commissioners.  After  a  vote  approv- 
ing the  same,  the  bonds  were  issued,  but 
signed  only  by  the  town-magistrate  and 
treasurer.  It  was  held  that  the  act  was 
directory,  and  the  omission  of  the  com- 
missioners to  sign  the  bonds  was  not  fatal 
to  a  recovery  upon  them. 

1  Rails  County  v.  Douglass,  105  U.  S. 
728.  In  Saurhering  v.  Iron  Kidge,  &c. 
E.  E.  Co.,  25  Wis.  447,  it  was  held  that 
the  court  would  not  declare  bonds  of  the 
town  void,  or  their  delivery  to  the  de  fctcto 
officers  of  the  company  restrained,  upon 
the  ground  that  such  officers  were  not 
legally  elected. 

2  January  v.  Johnson  County,  3  Dill. 
(U.  S.  C.  C.)  392  ;  Atchison,  &c.  K.  R. 
Co.  V.  Jefferson  County,  17  Kan.  29  ;  Bis- 
sell  V.  Jeffersonville,  24  How.  (U.  S. )  287  ; 
Sykes  «.  Columbus,  55  Miss.  115  ;  Thom- 
son V.  Lee  County,  3  Wall.  (U.  S.)  327  ; 
St.  Joseph  V.  Eogers,  16  Wall.  (U.  S.) 
644 ;  Campbell  v.  Kenosha,  5  id.  194  ; 
Beloit  V.  Morgan,  7  id.  619  ;  Bates  County 
V.  Winters,  97  U.  S.  83  ;  Bridgeport  v. 
Housatonic  E.  E.  Co.,  16  Conn.  475 ; 
Lee  County  v.  Eogers,  7  Wall.  (IT.  S.) 
181  ;  South  Ottawa  v.  Perkins,  94  U.  S. 


260  ;  Capes  v.  Charleston,  10  Eich.  (S.  C.) 
491 ;  Kogers  v.  Smith,  5  Hun  {N.  Y.), 
475  ;  Horton  v.  Thompson ,  7  id.  452  ; 
Dallas  County  v.  McKenzie,  94  U.  S. 
660  ;  Eedd  v.  Henry  County,  31  Gratt. 
(Va.)  695  ;  Duanesburgh  v.  Jenkins,  57 
N.  Y.  177 ;  Williams  v.  Duanesburgh,  66 
TS.  Y.  127 ;  Alexander  v.  McDowell 
County,  70  N.  C.  208  ;  Shelby  County  v. 
Cumberland,  &c.  R.  E.  Co.,  8  Bush  (Ky.), 

209  ;  Keithsburg  v.  Frick,  31  111.  405. 
That  a  municipal  corporation  may  waive 
and  ratify  irregularities  in  subscriptions, 
see  Leavenworth,  &c.  R.  E.  Co.  v.  Doug- 
lass County,  18  Kan.  169.  But  see, 
holding  that  the  legislature  cannot  give 
validity  to  subscriptions  which  are  void 
because  of  a  non-compliance  with  the 
statute,  Elmwood  v.  Morey,  92  U.  S. 
289;  Marshall  ».  Silliman,  61  111.  218; 
Eichland  County  v.  People,  3  Brad.  (111.) 

210  ;  Wiley  v.  Silliman,  61  111.  218 ; 
William  v.  Roberts,  88  id.  11  ;  Gaddis  v. 
Eichland  County,  92  id.  114.  But  the  bet- 
ter opinion  seems  to  be  that  such  acts  are 
valid  where  the  legislature  had  the  power 
to  confer  authority  upon  the  corporation 
to  issue  bonds  which  would  he  valid,  ex- 
ecuted as  those  were  the  issue  of  which  is 
sought  to  be  legalized ;  and  the  decisions 
in  the  United  States  Supreme  Court  to  the 
contrary  do  not  express  the  prevailing  doc- 
trine of  the  court,  but  simply  follow  the 
decisions  of  the  appellate  court  in  the  State 
in  which  the  case  arose.   Leslie  v.  Urbana, 
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want  of  authority  to  issue  them,  no  ratification  of  the  issue  by  the 
corporation  itself  can  render  them  valid  ;^  but  the  legislature  may 


2  Biss.  (IT.  S.  C.  0.)  435  ;  Thompson  v. 
Perrine,  106  U.  S.  689.  In  Duauesbuigh  v. 
Jenkins,  57  N.  Y.  188,  decided  in  1874 
by  the  Commission  of  Appeals,  Johkson, 
.T.,  reviewed  the  prior  decisions  of  the 
Court  of  Appeals  upon  the  question  dis- 
cussed in  People  v.  Batchellor,  53  N.  Y. 
131.  In  reference  to  the  latter  case  it 
was  intimated  that  the  language  of  the 
court  upon  some  of  the  questions  discussed 
was  not  in  harmony  with  its  previous  de- 
cisions, and  that  the  opinion  should  be  lim- 
ited to  the  point  adjudged  upon  the  facts 
existing  in  that  case.  The  conclusions  an- 
nounced in  Duanesburgh  v.  Jenkins,  after  a 
careful  analysis  of  previous  decisions  in 
that  State,  were  that  the  authority  of  the 
legislature  to  enable  towns  and  other 
civil  divisions  of  the  State  to  subscribe  for 
stock  and  issue  bonds  in  aid  of  a  railroad 
company,  was  established  by  numerous 
decisions  of  the  highest  court  of  the  State  ; 
that  there  was  no  distinction  in  principle 
between  a  law  authorizing  a  town,  upon  a 
popular  vote,  to  subscribe  for  such  stock 
and  issue  bonds  therefor,  and  a  law  direct- 
ing the  same  thing  to  be  done  ;  that  when 
the  authority  to  subscribe  was  made  to 
depend  upon  the  consent  of  the  town,  it 
was  in  the  discretion  of  the  legislature  to 
prescribe  how  such  consent  shall  be  given  ; 
and  that  if  it  originally  rested  with  the 
legislature  to  fix  the  terms  on  which  the 
towns  might  act,  the  same  power  could 
remit  a  part  of  the  conditions  imposed,  or 
heal  any  defects  which  may  have  occurred 
in  the  performance  by  the  town  of  those 
conditions.  Said  the  court:  "In  this 
case  a  commissioner  has  been  regularly 
appointed  under  the  statute,  by  whom 
bonds  were  to  be  issued  and  stock  sub- 
scribed for,  provided  certain  consents 
were  obtained  and  proofs  filed  according 
to  the  requirements  of  the  several  acts 
upon  the  subject.  Consents  were  ob- 
tained, and  proofs  were  made  and  filed, 
which  are  now  on  the  one  side  claimed  to 
be,  and  on  the  other  are  denied  to  be,  in 
conformity  to  the  law.     The  commissioner 


meanwhile  executed  the  bonds  subscribed 
for  stock,  and  delivered  the  bonds  to  the 
company  in  payment  of  the  subsoriptiou  ; 
complying  with  the  requirements  of  the 
statute  in  ^U  respects,  if  the  requisite 
consents  had  been  given  and  proof  made. 
The  only  officer  of  the  town  who  had  any 
duty  in  the  premises  acted  by  signing  the 
bonds ;  and  the  legislature,  seeing  the 
whole  matter,  released  the  conditions 
which  it  had  imposed,  and  declared  his 
assent  binding  upon  the  town,  if  the  bonds 
had  been  issued  and  the  road  had  been 
built,  and  the  bonds  in  that  case  obliga- 
tory. As  it  might  have  authorized  action 
in  this  way  and  on  these  conditions  by  the 
town  originally,  I  see  no  objections  to 
giving  effect  to  its  ratification  of  the  ac- 
tion of  the  town,  and  holding  its  consent 
thus  expressed  effectual."  Again,  said 
the  court  :  "  In  this  case  the  proper  officer 
of  the  town  has  acted,  the  bonds  have 
been  issued,  and  the  stock  subscribed  for. 
The  objection  is  that  the  proof  of  prelim- 
inary consents  by  taxpayers  is  defective. 
The  action  of  the  legislature  is,  in  my 
judgment,  sufficient  to  heal  this  defect 
and  to  sanction  the  action  of  the  town 
commissioner  in  binding  the  town,  the 
whole  consideration  to  the  town  having 
been  received  in  the  completion  of  the 
road  and  the  issuing  of  the  stock  for  its 
benefit."  In  the  subsequent  ca.se  of  Wil- 
liams V.  Duanesburgh,  66  "S.  Y.  129,  the 
court  recognizes  the  correctness  of  the 
principles  announced  in  People  v.  Mitch- 
ell, 35  N.  Y.  522,  and  in  Duanesburgh  v. 
Jenkins,  citing  among  other  authorities, 
Gelpcke  v.  Dubuque,  1  "Wall.  (U.  S.) 
253  ;  Thompson  v.  Lee  County,  3  id. 
377  ;  Beloit  v.  Morgan,  7  id.  619,  and  St. 
Joseph  V.  Rogers,  16  id.  663.  Alluding 
to  the  statutes  for  bonding  towns  in  aid 
of  railroads,  Allen,  J.,  in  Williams  v. 
Duanesburgh,  said  that  the  legislature 
could  overlook  the  defective  execution  of 
the  power  confen'ed,  and  by  retroactive 
legislation  cure  defects  in  the  action  of 
municipalities  under  those  statutes.    "  The 


^  Treadway  v.  Schnauher,  1  Dakota,  236. 
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validate  them  by  special  act/  unless,  as  seems  to  be  the  case  iu 
Illinois,^  the  constitution  is  held  to  strip  the  legislature  of  this 


legislature  may,"  said  he,  "by  subsequent 
legislation,  when  there  has  been  a  failure 
to  perform  conditions  precedent,  and  the 
bonds  have  been  issued,  dispense  with 
such  conditions,  and  ratify  and  confirm, 
and  make  valid  and  obligatory  upon  the 
municipality,  bonds  issued  without  such 
performance ;  at  least  it  may  do  so  in 
cases  where  the  municipality  has,  through 
the  construction  of  the  road,  or  by  the 
receipt  of  the  stock  of  the  company  in  ex- 
change for  the  bonds,  received  the  benefit 
which  the  statute  contemplated  as  the 
equivalent  for  the  liability  it  was  autho- 
rized to  incur.  The  officers  authorized 
under  these  statutes  to  issue  the  bonds 
are  public  agents,  and  the  legislature, 
looking  over  the  whole  matter,  may,  when 
in  its  judgment  justice  requires  it,  ratify 
and  coufiiTn  their  acts,  which  otherwise 
would  be  valid.  In  this  case  the  legisla- 
ture could  originally  have  authorized  the 
bonds  of  the  town  of  Duanesburgh  to  be 
issued  under  the  precise  circumstances 
existing  when  they  were  issued,  and  if 
the  acts  of  the  commissioner  have,  by 
subsequent  legislation,  been  ratified,  it  is 
equivalent  authority  to  do  what  has  been 
done."  But  in  the  later  case  of  Horton 
V.  Thompson,  71  N.  Y.  520,  the  Court  of 
Appeals  defiided  this  statute  to  be  uncon- 
stitutional. That  action  was  commenced 
about  the  time  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  sustained  the  validity  of  the 
confirmatory  act  of  April  28,  1871,  and 
gave  judgment  against  the  town  of  Thomp- 
son for  the  amount  of  some  of  the  bonds 
embraced  in  the  issue  of  $148,000.  Cooper 
V.  Thompson,  13  Blatchf.  (U.  S.  C.  C.) 
434.  Horton  v.  Thompson  was  decided 
in  the  Supreme  Court  of  the  State  after 
the  action  of  Cooper  v.  Thompson,  ante, 


was  instituted.  It  was  a  suit  upon  two 
interest-coupons  of  thirty-five  dollars  each, 
belonging  to  the  same  issue  of  bonds.  It 
was  finally  determined  in  the  court  of  ap- 
peals shortly  before  the  trial  of  the  case  of 
Cooper  V.  Thompson,  ante.  The  questions 
raised  in  the  case  were  whether  the  con- 
sent of  the  taxpayers  was  defective  in  not 
naming  the  railroad  to  the  construction  of 
which  the  fund  should  be  applied ;  and 
whether  the  validating  act  of  April  28, 
1871,  in  so  far  as  it  declared  the  exchange 
of  bonds  for  stock  to  be  legal,  was  not  un- 
constitutional. Upon  the  first  question 
the  court  said,  that  as  the  consent  was 
sufficiently  comprehensive  in  its  terms  to 
embrace  the  road  in  question,  and  inas- 
much as  the  legislature  might  legally  have 
authorized  it  to  be  in  the  form  in  which  it 
was  actually  given,  the  act  of  1871  "  pro- 
bably cured  the  defect  in  its  form."  But 
the  court,  passing  that  question  as  one 
that  need  not  be  finally  determined,  held 
upon  the  authority  of  People  v.  Batchel- 
lor,  53  N.  Y.  131,  that  the  legislature 
had  no  power  to  authorize  or  direct  the 
commissioners  originally  to  contract  the 
debt  without  any  consent  or  action  upon 
the  part  of  the  town  ;  and  that  since  the 
consent  of  the  taxpayers  was  not  given  for 
an  issue  of  bonds  to  be  exchanged  for 
stock,  the  legislature  could  not  validate 
the  bonds  and  make  them  binding  obliga- 
tions upon  the  town,  in  the  hands  at  least 
of  those  who  were  informed,  by  their  re- 
citals, that  in  violation  of  the  statute  they 
were  exchanged  for  stock  in  the  railroad 
company.  Four  of  the  judges  concurred 
in  the  opinion,  and  three  dissented.  The 
court  does  not  refer  to  or  overrule  Bank 
of  Eome  v.  Rome,  18  N.  Y.  38  ;  People 
V.  Mitchell,  35  K  Y.  522  ;  Duanesburgh 
V.  Jenkins,     nor   "Williajns     v.    Duanes- 


1  National  Bank  v.  Yankton  County, 
101  U.  S.  129.  But  an  act  which  pur- 
ports only  to  cure  irregularities,  will  not 
validate  bonds  which  were  issued  ultra 
vires.  Williamson  v.  Keokuk,  44  Iowa, 
88.  Conditions  imposed  by  the  enabling 
act  may  be  waived  or  changed  by  the 


legislature  even  during  litigation.  Duanes- 
burgh V.  Jenkins,  57  N.  Y.  177.  But  see 
Columbus,  &c.  R.  R.  Co.  v.  Grant  Coun- 
ty, 65  Ind.  427. 

2  County  of  Richland  v.  People,  3 
Brad.  (111.)  210;  Gaddis  l).  Richland 
Comity,  92  111.  119. 
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power.^  Of  course  the  legislature  cannot  give  validity  to  bonds 
issued  without  authority  of  law  by  a  municipal  corporation  where, 
after  their  issue,  the  constitution  prohibits  it  from  conferring  author- 
ity to  issue  bonds,  except  in  a  manner  other  and  different  from  that 
adopted  in  reference  to  the  issue  of  the  bonds  sought  to  be  legalized, 
—  as  such  an  act  is  equivalent  to  an  original  exercise  of  power,  and 
would  operate  as  a  complete  abrogation  of  the  constitutional  pro- 
vision ;  nor  can  it  legalize  bonds  which  were  issued  prior  to  the 
adoption  of  the  constitution,  where  the  legalizing  act  operates  as  a 
delegation  of  origirial  authority  which  is  obnoxious  to  the  constitution 
as  existing  vjhen  the  legalizing  act  was  passed.  But  where  it  merely 
cures  defects  which  arose  in  an  attempt  to  carry  out  the  provisions  of 
a  valid  act,  the  circumstance  that,  as  an  original  delegation  of  author- 
ity, it  would  be  unconstitutional,  does  not  render  the  legalizing  act 
ineffectual.     Thus,  a  town  in  New  York  was  authorized,  upon  certain 

should  be  valid  against  the  town  of 
Thompson.  At  the  time  this  act  was 
passed  it  was  the  established  doctrine  of 
the  highest  court  in  New  York  that  the 
legislature  had  authority  to  pass  such  an 
act.  Subsequently  to  this,  the  plaintiff 
purchased,  in  good  faith,  for  value  and 
without  notice,  except  the  recital  in  the 
bonds,  of  any  defect,  certain  of  the  bonds. 
In  an  action  against  the  town  on  such 
bonds,  it  was  held  that  the  bonds  were 
enforceable  against  the  town  ;  and  that  a 
decision  of  the  New  York  court  of  last  re- 
sort, in  a  suit  commenced  after  the  plaintiff 
had  brought  his  action  (Horton  v.  Town 
of  Thompson,  71  N.  Y.  520)  that  the  act 
in  question  of  1871  was  not  constitutional, 
was  not  binding  upon  this  court  to  preju- 
dice the  rights  of  the  plaintiff,  and  also  that 
a  judgment  in  an  action  to  which  the  plain- 
tiff was  not  a  party,  and  of  which  he  had 
no  notice,  declaring  the  bonds  void,  did 
not  bind  him. 

1  See  also  Horton  v.  Thompson,  71 
N.  Y.  513,  to  the  same  effect.  But  see 
Perrine  v.  Thompson,  17  Blatchf.  (U.  S. 
C.  C. )  18,  where  the  doctrine  of  this  case 
was  repudiated,  and  the  decisions  of  the 
Supreme  Court  in  Horton  v.  Thompson, 
7  Hun  (N.  Y.),  452,  Eogers  v.  Smith, 
5  id.  475,  and  of  Cooper  v.  Thompson,  13 
Blatchf.  (U.  S.  C.  C.)  434,  where  it  was 
held  that  the  legislature  might  legalize 
bonds  irregularly  issued,  were  adopted. 


burgh,  ante.  But  in  Thompson  v.  Perrine, 
106  U.  S.  S89,  the  town  of  Thompson,  in 
New  York,  was  authorized  by  statute  to 
issue  bonds  in  aid  of  a  specified  railroad. 
The  statute  directed  that  commissioners 
should  be  appointed,  who  should  execute 
the  bonds  under  their  hands  and  seals ; 
that  such  bonds  should  not  be  binding 
upon  the  town  without  the  consent  of  a 
specified  proportion  of  the  taxpayers, 
which  consent  was  to  be  proved  by  the 
affidavit  of  the  town  clerk  ;  that  the  bonds 
should  not  be  sold  for  less  than  par,  and 
that  the  money  received  for  their  sale 
should  be  invested  in  the  stock  of  the 
railroad  company.  The  bonds  were  issued 
by  commissioners  appointed  in  pursuance 
of  the  statute.  They  were  not  sold  as  the 
statute  required,  but  were  exchanged  di- 
rectly with  the  railroad  company  for  its 
stock,  which  fact  was  recited  in  the  bond. 
It  was  claimed  that  they  were  defective 
in  other  particulars,  and  that  there  was 
not  a  compliance  with  the  statute  requii'- 
ing  consent  of  taxpayers,  etc.  The  rail- 
road for  the  aid  of  which  the  bonds  were 
issued  was  built.  Thereafter  the  legisla- 
lature  of  New  York,  by  an  act  passed  in 
1871,  ratified  the  acts  of  the  commission- 
ers in  issuing  and  exchanging  the  bonds, 
and  declared  that  such  bonds  should  not 
be  void  or  voidable  in  the  hands  of  bond 
fide  holders  for  value,  by  reason  of  any 
defect  or  omission  in  ihe  consents,  but 
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conditions,  to  subscribe  for  railway  stock,  and  sell  its  bonds  at  not 
less  than  their  par  value  to  raise  funds  wherewith  to  pay  therefor. 
The  subscription  was  made;  but  the  commissioners  issued  to  the 
company,  in  exchange  for  its  stock,  bonds  in  which  that  fact  was 
recited.  Such  an  exchange  was  not  authorized  by  the  statutes,  and 
under  the  decisions  of  the  courts  of  that  State,  a  holder  of  the  bonds, 
who  had  notice  that  they  had  been  so  exchanged,  could  not  enforce 
the  payment  of  them.  But  in  1871,  the  legislature  ratified  the  acts 
of  the  commissioner  in  issuing  and  exchanging  these  bonds  for 
stock,  and  declared  that  no  bonds  held  or  owned  by  any  person,  in 
good  faith  and  for  valuable  consideration,  shall  be  void  by  reason  of 
the  consents  not  stating  the  name  of  the  company,  provided  the  ex- 
change of  bonds  for  stock  was  made  at  the  par  value  of  the  bonds. 
A.  purchased  them  for  value,  and  brought  suit  upon  certain  coupons 
detached  tlierefrom.  It  was  held  that  the  legislature  had  the  con- 
stitutional power  to  pass  the  act,  and  that  the  bonds  were  thereby 
validated.^ 

Sec.  114.  General  and  special  Statute  authorizing:  Effect  of. — 
Where,  while  a  general  statute  is  in  force  providing  that  towns,  etc., 
may  raise  not  exceeding  a  certain  per  cent  of  their  valuation  to  aid 
in  the  construction  of  railroads,  a  special  act  is  passed  authorizing 
the  issue  of  a  certain  specified  sum,  the  two  acts  will  be  treated  as 
independent  of  each  other,  and  as  authorizing  the  raising  of  both 
sums,  if  the  town  so  elects,  if  neither  contains  any  language  showing 
an  intention  on  the  part  of  the  legislature  to  modify  or  limit  either 
by  the  other.^  Thus,  in  the  case  last  cited,  the  legislature  by  a  special 
act  authorized  the  town  of  Anson  to  raise  not  exceeding  $100,000  in 
aid  of  the  construction  of  the  Somerset  railroad,  and  there  was  then 
in  force  a  general  law  authorizing  any  town  to  raise  not  exceeding 
five  per  cent  of  its  valuation  to  aid  in  the  construction  of  railroads. 
The  town,  by  legal  votes  at  town  meetings  called  for  the  purpose, 
March  23,  1868,  and  Oct.  1,  1870,  voted  to  issue  not  exceeding 
$95,000  in  bonds  to  aid  in  constructing  said  road,  and  $92,300  were 
issued  thereunder ;  and  by  simikr  votes  at  meetings  called  for  the 
purpose,  Nov.  21,  1874,  and  June  10, 1875,  it  voted  to  issue  $27,600 

^  Thompson  v.  Perrine,  103  tJ.  S.  806.  time  when  the  bonds  were  issued  to  give 

See  also,   involving   the  same  question,  authority  for  their  issue  in  the  particular 

Hoi-ton  V.  Thompson,  7  Hun  (N.  Y.),  452;  manner  in  which  they  were  issued,  it  is 

Rogers  v.  Smith,  5  id.  475.    But  contra,  held  that  it  cannot  afterwards  legalize  it. 

Horton  ■».  Thompson,  71  N.  Y.   513.     If  Elmwood  v.  Morey,  92  U.  S.  289. 

the  legislature  had  no  authority  at  the  ^  Stevens  v.  Anson,  73  Me.  489. 
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in  bonds  for  the  same  object,  which  were  accordingly  issued.  The 
valuation  of  the  town  in  1874  was  $505,290,  and  in  1875,  $501,476. 
It  was  held  that  these  several  votes  were  authorized  by  said  acts, 
and  that  the  bonds  were  valid. 

Sec.  115.  issuing  Bonds  instead  of  paying  Money.  —  Where  a 
municipal  corporation  was  empowered  to  take  stock  in  a  railroad 
company,  and  the  latter  received  the  bonds  of  the  corporation  as  cash, 
in  payment  of  the  subscription,  instead  of  requiring  the  city  to  raise 
the  money  upon  them,  it  was  held  that  the  transaction  was  lawful, 
and  not  beyond  the  corporate  powers  of  either  the  city  or  the  railroad 
company.^  The  power  to  subscribe  gives  by  necessary  implication  the 
right  to  issue  notes,  bonds,  or  other  proper  securities  therefor.^  And 
after  the  bonds  or  notes  have  been  issued,  the  liability  of  the  corpora- 
tion to  pay  thera  cannot  be  defeated  by  a  repeal  of  the  act  under 
which  they  were  issued,  as  they  then  become  a  contract  between  the 
holders  and  the  municipality,  which  the  legislature  cannot  impugn ; 
and  the  corporation  may  be  compelled  by  mandamus  to  raise  a  tax 
for  their  payment.^ 

Sec.  116.  Sale  below  Par.  —  Where  an  act  authorized  a  corporation 
to  take  stock  in  a  public  enterprise  to  a  certain  amount,  and  the 
only  means  provided  for  raising  the  money,  was  by  issuing  bonds, 
and  the  amount  of  the  bonds  to  be  issued  was  restricted  to  the  amount 
of  the  stock  to  be  taken,  it  was  held  that  these  bonds  could  not  be 
sold  for  less  than  par.*  If  sold  below  par,  in  violation  of  the  statute, 
the  municipality  hy  proceedings  in  equity  may  compel  the  holder  to  re- 
ceive in  satisfaction  of  the  honds  the  sum  paid  hy  the  first  purchaser 
with  interest?  The  bonds  are  not  in  such  case  invalidated,  nor  can  the 
corporation  defend  against  an  action  at  law  to  recover  them  upon 
that  ground ;  but,  as  previously  stated,  a  court  of  equity  will  give 
relief  to  the  extent  of  the  difference  between  the  sum  paid  therefor 
and  the  par  value  of  the  bonds. 

Sec.  117.  What  constitutes  a  Subscription.  —  It  is  not  neces- 
sary, in  order  to  constitute  a  binding  subscription  by  a  municipal 

1  Evansville,  &c.  R.  R.  Co.  b.  City  of  »  Von  Hoffman  v.  Quinoy,  4  WalL 
Erausville,  15  Ind.  395  ;  Meyer  v.  City  of  (U.  S.)  435;  St.  Joseph,  &c.  R.  R.  Co.  o. 
Muscatine,  1  Wall.  (IT.  S.)  884 ;  Curtis  Buchanan  County,  39  Mo.  485;  People  v. 
V.   County  of  Butler,   24  How.   (U.   S.)  Tazewell  County,  22  111.  147. 

435;  Commonwealth  v.  Councils  of  Pitts-         *  Neuse  River  Navigation  Co.  v.  Com- 

burgh,   41   Penn.   St.   278.     Contra,   see  missioners  of  Newhem,  7  Jones  (N.  C), 

Starin  «.  Town  of  Genoa,  23  N.  Y.  489.  L.  275. 

2  Louisville,  &c.  R.  B.  Co.  v.  NiohoU,  '  County  of  Armstrong  v.  Brinton,  47 
9  Humph.  (Tenn.)  252.  Penn.  St.  357. 
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corporation  to  the  stock  of  a  railroad  company,  that  there  should 
be  an  actual  manual  subscription  upon  the  books  of  the  company. 
If  the,  corporation,  by  the  mode  directed  in  the  statute,  directs  its 
officers  to  subscribe  for  a  certain  amount  of  such  stock,  without  con- 
ditions, and  there  has  been  an  actual  or  constructive  acceptance  by  the 
corporation  in  whose  favor  the  aid  is  granted,  there  is  a  sufficient 
subscription  within  the  meaning  of  the  statute,  and  the  right  of  the  cor- 
poration to  have  the  bonds  issued  to  it  is  complete}  But  the  vote  of 
the  inhabitants  or  taxpayers  of  a  municipal  corporation  under  an  en- 
abling act  does  not  vest  in  the  railroad  corporation  a  right  to  have 
such  subscription  made,  where  the  act  at  the  same  time  vests  in  the 
officers  of  such  town,  city,  or  county,  any  discretion  in  reference  to 
the  matter.  Thus,  where  the  statute  provided  that  a  certain  county 
"  shall  have  power  by  resolution  to  cause  to  be  issued  bonds  ...  to 
an  amount  not  exceeding  $50,000,  if  a  majority  of  the  ballots  cast " 
by  the  legal  voters  in  said  county  be  for  railroad  aid,  it  was  held  that 
although  a  majority  of  the  county  voted  for  such  aid,  yet,  it  still 
rested  in  the  discretion  of  the  board  of  supervisors  whether  such 
bonds  should  be  issued.^  Nor  does  a  vote  or  Order  of  a  county  court 
directing  a  subscription  to  be  made  upon  certain  contingencies,  or 
conditions  named  in  the  vote  or  order,  amount  to  a  subscription.* 

1  Nugent  V.  Supervisors,  19  Wall,  and  restrictions  of  the  order  of  the  court, 
(IT.  S. )  241 ;  State  v.  Jennings,  4  Wis.  and  that  the  agent  be  authorized  and  di- 
549.  Where  the  county  court  has  made  reoted  to  make  such  subscription  on  the 
an  order  to  subsefibe  to  the  capital  stock  books  of  the  company,  and  in  mahimg  it 
of  a  railroad  company  for  the  use  of  one  to  have  copied  in  full  the  order  of  the 
of  its  branches,  and  issued  county  bonds  court,  as  the  condition  on  which  the  sub- 
whieh  were  accppted  by  the  construction  soription  is  made,  and  that  he  report 
committee  in  payment,  it  was  held  that  his  action  to  the  court.  The  agent  find- 
an  actual  manual  subscription  on  the  ing  that  the  company  had  no  books,  and 
books  of  the  company  was  unnecessary  to  being  otherwise  dissatisfied  with  the  state 
entitle  it  to  the  stock,  or  to  bind  it  as  a  of  their  affairs,  made  his  report,  ending 
subscriber.  Cass  County  v.  Gillett,  100  it  with  these  words,  "  the  hands  of  said 
v.  S.  585.  tovmship  are   therefore   not   subscribed." 

2  Wadsworth  v.  St.  Croix  County,  4  Subsequently,  without  any  new  vote  on 
Fed.  Rep.  378  (tJ.  S.  0.  C).  the  part  of  the  citizens,  the  county  court 

*  Cumberland,  &c.  R.  R.  Co.  v.  Barren  made  an  order  reciting  that  the  subscrip- 

County  Court,  10  Bush  (Ky.),  604.     In  tion  had  been  made  to  said  railroad,  and 

Bates  County  v.  Winters,  97  V.  S.  83,  a  directed  that,  as  said  company  had  been 

proposed  subscription  to  a  railroad  having  consolidated  with  another  under  a  new 

been  approved  at  an  election  duly  held,  name,  the  bonds  be  issued  to  the  new 

the  county  court  legally  and  regularly,  in  company,    which   order   was    duly   exe- 

the  name  and  behalf  of  the  town,  made  cuted.    It  was  held  that  the  first  order  of 

an  order  that  a  certain  sum  "  be  and  is  the  court  was  not  self-exeonting,  and  that 

hereby  subscribed "  to  the  capital  stock  of  there  had  been  no  subscription  to  said 

a  certain  railroad,  subject  to  all  the  terms  railroad,  and  that  the  issue  of  the  bonds 
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fib  long  as  any  condition  is  unsettled,  or  any  discretionary  act  remains 
to  be  done,  the  vote  or  order  does  not  become  operative ;  but  when  the 
vote  or  order  merely  leaves  the,  officers  to  ■perform,  a  simple  ministerial 
or  clerical  duty,  it  is  operative,  and  the  performance  of  such  duties 
may  be  compelled.  Where  the  subscription  is  voted  upon  certain 
conditions  first  to  be  performed,  or  the  officers  of  the  corporation  are 
to  do  certain  acts  to  effedvMte  it,  —  until  such  acts  are  done  there  is 
no  subscription,  and  the  vote  of  the  corporation  goes  for  nothing.^ 

Sec.  118.  Relation  of  municipal  Corporations  as  Stockholders. — 
Municipal  corporations,  which  become  stockholders  in  a  railroad 
corporation  by  reason  of  a  subscription  to  the  stock  thereof,  in  pay- 
ment of  which  they  issue  their  bonds,  stand  in  the  same  relation  to 
the  company  and  to  the  public  as  any  other  stockholder ;  and  if  they 
discharge  their  debt  to  the  corporation  for  the  stock  by  paying  for  it 
less  than  the  full  amount,  they  still  remain  liable  to  pay  the  differ- 
ence between  the  sum  which  it  actually  paid,  and  the  amount  of 
the  indebtedness,  unless  the  payment  was  made  by  way  of  compro- 
mise, where  there  was  a  reasonable  doubt  as  to  their  liability .^  Thus, 
a  county  which  had  issued  bonds  in  aid  of  a  railroad  company,  and 
delivered  them  in  payment  of  stock,  after  the  railroad  company  had 
suspended  operations,  and  was  notoriously  insolvent,  and  a  decree  of 
foreclosure  had  been  rendered  against  it,  by  arrangements  with  cer- 
tain creditors  of  the  company,  —  which  were  consummated  under  the 
cover  of  suits  in  a  State  court  by  such  creditors  against  the  company 
and  the  county,  to  the  prejudice  of  other  creditors,  —  attempted  to 
discharge  its  liability  to  the  common  debtor,  the  company,  by  paying 
less  than  the  entire  sum  due  from  it.  By  these  arrangements  the 
county  got  possession  of  the  bonds.  It  was  held  that  the  liability  of 
the  county  was  not  discharged,  the  court  saying :  "  Upon  recognized 
principles  of  public  policy  and  good  faith,  the  debt  which  the  county 
owed,  by  reason  of  its  subscription  and  the  bonds  given  therefor, 
constituted,  with  other  property  of  the  insolvent  company,  a  trust 
fund,  to  which  all  its  creditors  could  rightfully  look  for  satisfaction 
of  their  claims.  The  county  was  liable  for  the  whole  of  that  debt, 
and  by  no  device  or  combination  to  which  particular  creditors  were 

under  the  second  order  was  unauthorized,         ^  Where  there  is  a  conflict  between 

and  the  bonds  could  not  be  enforced,  even  the  State  and  the  United  States  courts  as 

in  the  hands  of  a  6o7i(J^(fe  holder.  to  the  validity  of  bonds,   they  may  be 

1  People  V.  Pueblo  County,  2  Cal.  360;  compromised,  as  that  creates  a  reasonable 

Cumberland,   &o.   R.   K.    Co.   v.  Barren  doubt  as  to  the  liability  of  the  town,  etc. 

County,  10  Bush  (Ky.),  604.  State  v.  Holladay,  72  Mo.  499. 
VOL.  I.  —  20 
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parties  could  it  withdraw  its  bonds  from  that  fund,  and  thereby 
avoid  liability  to  the  general  creditors  of  the  company." '  In  another, 
earlier,  case^  the  same  court  had  occasion  to  consider  the  question 
whether  the  creditors  of  an  insolvent  corporation  were  at  liberty  to 
assail  a  transaction  between  it  and  one  of  its  debtors,  whereby  the 
latter's  subscription  of  stock  was  withdrawn,  so  far  as  general  credi- 
tors were  concerned,  from  the  assets  of  the  corporation.  In  that 
case  the  court  declared  the  doctrine  to  be  well  established  that  the 
capital  stock  of  a  corporation,  especially  its  unpaid  subscriptions, 
constituted  a  trust  fund,  for  the  benefit  of  the  general  creditors  of 
the  corporation,  and  that  the  governing  officers  of  a  corporation  could 
not,  by  agreement  or  other  transaction  with  the  stockholder,  release 
the  latter  from  his  obligation  to  pay,  to  the  prejudice  of  its  creditors, 
except  by  fair  and  honest  dealing,  and  for  a  valuable  consideration. 
In  a  later  case,^  the  court  said :  "  The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of  its  debts.  It  is  a 
substitute  for  the  personal  liability  which  subsists  in  private  co- 
partnerships. When  debts  are  incurred,  a  contract  arises  with  the 
creditors  that  it  shall  not  be  withdrawn  or  applied,  otherwise  than 
upon  their  demand,  until  such  demands  are  satisfied.  The  cred- 
itors have  a  lien  upon  it  in  equity.  If  diverted,  they  may  follow 
it  as  far  as  it  can  be  traced,  and  subject  it  to  the  payment  of  their 
claims,  except  as  against  holders  who  have  taken  it  bond  fide  for  a 
valuable  consideration  and  without  notice.  It  is  publicly  pledged 
to  those  who  deal  with  the  corporation,  for  their  security.  Unpaid 
stock  is  as  much  a  part  of  this  pledge,  and  as  much  a  part  of  the 
assets  of  the  company,  as  the  cash  which  has  been  paid  in  upon  it. 
Creditors  have  the  same  right  to  look  to  it  as  to  anything  else,  and 
the  same  right  to  insist  upon  its  payment  as  upon  the  payment  of 
any  other  debt  due  the  company.  As  regards  creditors,  there  is  no 
distinction  between  such  a  demand  and  any  other  assets  which  may 
form  a  part  of  the  property  and  effects  of  the  corporation."  * 

Sec.  119.  Conditional  Subscriptions  and  Bonds.  —  A  municipal 
corporation  may  prescribs  any  condition  to  its  subscription  which 
an  individual  might  make,  unless  the  statute  expressly  or  impliedly 
takes  away  the  right,  and  may  make  its  subscription  payable,  upon 

»  County  of  Morgan  v.  Allen,  108  U.  S.         *  Upton  v.  Trebilcook,  91  U.  S.  45  ; 

498.  Webster  v.  Upton,  id.  65  j  Hatch  v.  Dana, 

*  Sawyer  v.   Hoag,  17  "Wall.   (U.  S.)  100  id.  210;  Morgan  Co.  v.  Thomas,  76 

621.  HI.  141. 

«  Sawyer  v.  Upton,  91  U.  S.  60. 
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perfonnance  thereof.^  And  there  is  no  doubt  but  that  a  municipal 
corporation  is  entitled  to  the  benefit  of  the  same  implied  conditions 
arising  from  the  acts  of  incorporation  of  the  company,  or  its  contract 
of  subscription,  that  an  individual  subscriber  would  be  entitled  to. 
Thus,  where  the  articles  of  incorporation  of  a  railroad  company  stated 
its  object  to  be  to  acquire,  maintain,  and  operate  a  railroad  through 
certain  designated  points,  of  which  the  town  of  N.  was  one,  it  was 
held  that  the  construction  of  the  road  to  N".  was  essential  to  entitle 
the  company  to  the  tax  voted  in  its  aid  in  that  township ;  and  that 
the  building  of  the  road  to  a  point  without  the  township,  and  the 
purchase  of  another  line  of  road  from  such  point  to  the  town,  would 
not  authorize  the  collection  of  the  tax,  the  construction  of  a  road 
being  the  only  object  for  which  such  tax  can  be  legally  voted  or  ex- 
pended under  the  statute.  It  was  also  held  that  the  certificate  of 
the  township  trustees,  that  a  company  is  entitled  to  receive  the  tax, 
is  not  authority  for  its  collection,  the  only  object  of  such  certificate 
being  to  authorize  the  treasurer  to  pay  to  the  company  the  amount 
collected  and  in  his  hands.^ 

Where  a  town  or  other  municipal  corporation  contracts  to  issue 
its  bonds  to  a  railroad  company  upon  the  performance  of  certain 
conditions,  as  that  it  should  construct  its  road  from,  a  certain  point 
to  a  certain  other  point  within  a  certain  time,  if  the  company  does  not 
perform  the  condition  within  the  time,  it  cannot,  although  prevented 
by  rains  and  floods,  compel  the  issue  of  the  bonds,  although  it  after- 
wards completes  the  line? 

Where  bonds  are  issued  with  conditions  appearing  upon  their 
face,  all  persons  taking  them  are  bound  by  them ;  and  if  they  were 
such  as  the  municipality  had  a  right  to  make,  they  are  binding 

1  Brocaw  v.  Gibson  County,  73  Ind.  authorizing  the  same,  —  held  to  be  valid, 
S43.  although  not  reciting  another  act  in  that 

2  Lamb  v.  Anderson,  54  Iowa,  100.  A  regard,  or  showing  that  a  condition  therein 
township  voted  a  subscription  to  the  stock  imposed,  as  to  a  petition  of  a  majority 
of  a  certain  railroad  corporation,  payable  of  the  voters,  had  been  complied  with, 
in  bonds  at  the  rate  of  $4,000  for  each  Chouteau  v.  Allen,  70  Mo.  290.  In  State 
mile  of  track  laid  from  the  east  line  of  v.  Dallas  County,  72  Mo.  329,  it  was  held 
the  township  "to  and  into  "  the  city  of  that  the  act  of  March  23,  1861,  took  from 
K.  It  was  held  that  the  issue  should  be  the  county  courts  the  power  given  them 
made  upon  the  basis  of  main  line  and  by  the  charter  of  the  Laclede  &  Fort  Scott 
side  track'  built  to  and  within  said  city.  R.  R.  Co.  to  make  subscriptions  to  its 
Atchison,  Colorado,  &c.  R.  R.  Co.  v.  stock  without  first  submitting  the  ques- 
Phillips  County  Commissioners,  25  Kan.  tion  to  a  popular  vote ;  but  Hough  and 
261.     Upon  a  county  subscription  in  aid  Napton,  JJ.,  dissented  from  this  view. 

of  a  railroad,  orders  and  swamp-land  pat-         '  Memphis,  &c.  R.  R.   Co.  v.  Thomp- 
ents  issued,  reciting  one  of  the  statutes    son,  24  Kan.  170. 
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even  though  they  are  impossible  of  fulfilment  because  of  a  con- 
stitutional provision  preventing  performance.  Thus,  in  an  Illinois 
case,^  a  city  was  empowered  to  issue  bonds  as  a  donation  to  a  rail- 
road company,  to  secure  the  location  of  its  machine-shops  in  the 
city.  Bonds  were  issued,  conditioned  that  they  should  be  paid  out 
of  money  to  be  raised  by  a  special  tax  upon  property  in  a  certain 
section  of  the  city.  Under  the  constitution  of  the  State  the  tax 
could  not  be  so  raised,  and  it  was  held  that  as  the  city  had  a  right  to 
impose  the  condition,  and  as  it  could  not  be  complied  with,  payment 
of  the  bonds  could  not  be  enforced.^ 

A  company  authorized  to  construct  a  railway  through  Wisconsin 
from  the  Illinois  line  to  intersect  another  road  west  of  Monroe,  made 
a  proposition  to  the  plaintiff  town,  stating  that  it  had  surveyed  and 
located  a  line  through  certain  sections  in  that  town  to  a  point  des- 
ignated in  the  village  of  Platteville,  and  proposed  to  build  the  road 
"  on  the  route  indicated,"  from  Galena  to  the  Wisconsin  river j  and 
it  asked  aid  of  the  town  to  build  the  road  "  on  the  route  indicated." 
The  town  accepted  the  proposition  and  issued  its  bonds.  It  was 
held,  that  while  the  proposition  did  not  disclose  a  survey  and  loca- 
tion of  the  line  northward  beyond  the  point  designated,  yet  it  bound 
the  company  to  build  a  continuous  line  of  road  from  Galena,  over 
the  surveyed  line  described  in  the  proposition,  to  the  point  desig- 
nated, and/rom  that  pomt  to  the  Wisconsin  river. 

A  feeble  company,  of  doubtful  ability  to  construct  any  road  be- 
tween the  terminal  points  of  its  charter,  will  be  restrained,  at  the 
suit  of  a  municipality  which  has  subscribed  for  stock  and  issued 
bonds  in  aid  of  its  proposed  main  line,  from  wasting  its  means  in 
constructing  branch  roads  so  as  to  disable  it  to  build  its  main  line ; 
and  where  a  pretended  branch  is  such  that  its  completion  will  be  a 
complete  user  of  the  company's  original  franchise,  and  will  give  it 
a  continuous  road  between  the  termini  originally  named,  but  not 
passing  through  or  near  the  plaintiff  municipality  as  did  the  main 
line  proposed,  and  there  is  no  apparent  design  to  continue  the  road 
on  such  main  line,  the  construction  of  the  pretended  branch  will  be 


^  Chicago,  &c.  B.  B.  Co.  v.  Aurora,  99  which  to  pay,  and  it  was  held  that  the 

111.  205.  town  was  liable  on  its  bonds  only  to  the 

2  In  Louisiana  a  special  statute  author-  extent  of  the  provision  made  for  their 

ized  a  town  to  issue  honds.    The  Revised  payment.     Oubre  v.  Donaldsonville,   33 

Statutes  prohibited  towns  from  contract-  La.  An.  366. 
ing  debts  without  providing  means  with 
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restrained,  as  a  "diversion"  of  the  road  from  such  municipality 
within  the  meaning  of  the  statute.^ 

The  M.,  M.,  and  G.  B.  li.  E.  Co.  was  authorized  by  its  charter  to 
build  a  railway  from  Milwaukee  northerly  via  the  cities  of  Sheboy- 
gan and  Manitowoc  to  Green  Bay,  with  power  to  change  and  relocate 
its  road  "  so  as  not  materially  to  change  the  route,"  and  to  connect 
its  line  with  any  other  road ;  and  any  company  having  a  road  built, 
or  partly  built,  running  in  the  direction  of  the  line  above  described, 
was  authorized  to  lease  or  sell  any  part  of  its  road  to  said  first  men- 
tioned company.  After  the  defendant  town  had  subscribed  to  the 
stock  of  said  M.,  M.,  and  G.  B.  Co.,  the  latter,  without  the  consent  of 
the  town,  acquired  the  franchises  of  another  company,  pertaining  to 
a  line  of  railway  from  Manitowoc  to  Appleton,  about  forty  miles  in 
length  and  running  nearly  at  right  angles  with  the  line  first  above 
described ;  and  this  road  the  M.,  M.,  and  G.  B.  Co.  proposed  to  con- 
struct and  operate.  It  was  held  that  this  was  such  a  fundamental 
change  in  the  character  of  the  enterprise  contemplated  by  that  com- 
pany as  to  release  non-assenting  subscribers  from  payment  of  their 
stock  subscribed  before  the  company  had  acquired,  or  was  authorized 
by  law  to  acquire,  such  additional  line  of  road.^ 

Under  an  act  authorizing  cities  to  issue  bonds  to  pay  subscriptions 
towards  the  stock  of  railroads,  the  proceeds  of  the  bonds  to  be  in  aU 
cases  expended  within  the  limits  of  the  county  in  which  the  city  is 
situated,  a  city  issued  and  delivered  its  bonds  to  a  railroad  company 
upon  its  guaranty  that  their  proceeds  should  be  so  expended.  No 
part  of  such  proceeds  was,  however,  so  expended.  A.  claimed  to 
have  become  the  owner  of  these  bonds  under  a  foreclosure  sale  under 
a  mortgage  of  the  property  of  the  railroad.  It  was  held,  that  he 
could  not  recover  from  the  city.' 

Municipal  bonds,  having  on  their  face  many  years  to  run,  but  is- 
sued and  put  in  circulation  with  an  indorsement  upon  each  of  them, 
to  the  effect  that,  in  case  default  be  made  in  paying  any  of  the  inter- 

1  Platteville  v.  Galena  &  Southern  Wis-  (TJ.  S.  C.  C.)  612.  It  is  competent  for  a 
cflnsin  E.  R.  Co.,  43  Wis.  493.  railway  company,  in  submitting  a  propo- 

2  Noesen  v.  Port  Washington,  37  Wis.  sition  for  aid,  to  define  therein,  as  a  part 
168;  Perkins  ■».  Port  Washington,  37  id.  of  the  proposition,  the  line  of  the  proposed 
177.  Where  the  location  of  a  railway  is  road.  Town  of  Platteville  v.  Galena  & 
a  condition  precedent  to  the  right  to  issue  Southern  Wisconsin  E.  R.  Co.,  43  Wis. 
bonds  in  its  aid,  and  the  location  is  not  493. 

made  as  required,  the  bonds  are  invalid,         '  Foote  v.  Mount  Pleasant,  1  McCraiy 
even  in  the  hands  of  a  bond  fide  holder.     (U.  S.  C.  C),  101. 
Mellen  v.  Town  of  Lansing,  19  Blatchf. 
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est  coupons  at  maturity,  then,  as  a  part  of  the  contract,  the  bond 
itself  shall  become  due  and  payable,  are  legally  due,  as  to  the  whole 
of  the  principal,  whenever  a  default  in  paying  interest  according  to 
.  any  of  the  coupons  occurs.     Time  is  of  the  essence  of  the  contract.^ 

Provisions  of  an  act  requiring  that  the  vote  of  a  town  shall  be 
based  on  a  written  proposition  from  the  company,  defining  the 
amount  and  kind  of  stock  to  be  subscribed  for,  the  mode  and  times 
of  payment,  the  kind  of  security  given,  etc.,  and  which  may  contain 
stipulations  as  to  the  location  of  the  road,  depot  grounds,  etc.,  in 
said  town,  were  held  to  be  valid  and  salutary.  A  stipulation  that 
the  company  should  connect  its  road  by  a  side  track  in  the  town 
of  M.,  and  would  not  connect  its  road  within  three  miles  of  the 
town  of  M.  with  any  other  railway  so  as  to  permit  the  passage  of 
cars  from  one  road  to  the  other,  —  except  in  a  certain  locality,  — 
without  the  consent  of  the  town,  was  held  to  be  valid,  and  not 
contrary  to  public  policy .^  So  where  a  town  subscribed  for  stock 
upon  condition  that  the  road  "  shall  be  built  through  the  town  on 
the  line  as  run  by  the  engineer,  with  a  suitable  depot  for  the  con- 
venience of  the  public,"  it  was  held  that  this  was  a  condition  subse- 
quent, and  wUl  not  defeat  the  right  to  collect  the  assessments  before 
the  performance  of  the  contract.^ 

A  town  authorized  the  issue  of  its  bonds  to  the  relator,  in  exchange 
for  his  stock,  upon  certain  specified  conditions.  Three  commissioners 
were  appointed,  and  two  of  them  made  a  subscription  for  relator's 
stock,  absolute  in  form,  but  upon  the  representation  of  relator,  and 
their  belief  that  they  could  not  be  compelled  to  deliver  the  bonds  of 
the  town  until  they  could  make  an  agreement  with  the  relator,  in 
pursuance  of  the  statute.  The  relator  did  not  perform  the  conditions 
upon  which  the  bonds  were  to  be  issued  to  it ;  and  it  was  held  that 
the  commissioners  were  not  estopped  by  their  subscription,  and  that 
relator  was  not  entitled  to  a  peremptory  mandamus  for  the  delivery 
of  the  bonds.*  In  another  case  a  town,  by  a  two-thirds  vote,  issued 
bonds  in  aid  of  a  railway,  on  condition  that  by  a  given  time  the  road 
should  be  completed  to  C,  and  the  cars  running  and  transporting 
freight  and  passengers  over  the  road  from  M.  to  C.^  and  it  was 
held  that  the  road  must  be  completed  within  the  specified  time, 

1  Mayor,  &o.  of  Griffin  v.  City  Bank  of  '  Belfast  &  Moosehead  Lake  B.  R.  Co. 
Macon,  68  Ga.  684.  v.  Brooks,  60  Me.  568. 

2  Lawson  ».  Milwaukee,  &o.  E.  K.  Co.,  *  People  v.  Hitchcock,  2  N.  Y.  Sup. 
30  Wis.  697.  Ct.  134. 
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before  the  aid  could  be  demanded ;  ^  and  a  subsequent  majority 
vote  could  not  modify  the  conditions  in  the  original  vote,  the  statute 
requiring  a  two-thirds  vote. 

Where  a  county  has  power  to  issue  bonds  upon  certain  conditions, 
and  the  "bonds  have  been  issued  and  are  in  the  hands  of  hond  fide 
holders,  the  holder  is  not  bound  to  allege,  in  his  declaration,  the 
facts  showing  a  compliance  with  the  conditions  on  which  the  issue 
of  the  bonds  is  authorized.^     The  condition  must  be  clearly  expressed 


1  Portland,  &c.  E.  K.  Co.  v.  Inhabi- 
tants of  Hartford,  58  Me.  23. 

2  Railroad  Co.  v.  Otoe  County,  1  DUl. 
(U.  S.  0.  C.)  338.  Where  the  issuing  of 
corporate  honds  to  a  railway  company  is 
dependent  upon  the  condition  that  its  road 
shall  be  completed  to  a  certain  city  within 
a  given  time,  a  completion  of  its  road  to 
about  a  mile  from  the  city,  and,  by  an 
arrangement  with  another  road  which  it 
intefseets,  the  running  of  its  trains  to  the 
city  over  the  other  road  as  fully  accom- 
modates the  public  as  if  its  own  line 
had  been  extended  into  the  city,  will  be 
regarded  a  substantial  compliance  with 
the  condition,  —  especially  where  the  evi- 
dence shows  that  the  formal  completion 
of  the  road  in  precise  conformity  to  the 
terms  of  the  subscription  had  been  de- 
layed beyond  the  contract  time  by  the 
refusal  of  the  town  to  give  the  promised 
bonds.  People  v.  Holden,  82  lU.  93.  In 
another  case  a  town  subscription  to  a  rail- 
road recited  that  one  P.  had  contracted  to 
construct  the  road  within  the  following 
year,  and  provided  that  if  the  company 
should  "fail  to  construct  the  road,"  it 
would  refund  to  the  town  certain  money, 
with  interest.  And  it  was  held  that  the 
company  was  bound  to  construct  the  road 
the  following  year,  or  refund,  etc.  ;  and 
that  in  such  case  a  surrender  of  the  stock 
is  a  sufficient  consideration  for  the  under- 
taking of  the  company,  without  regard 
to  the  recitals  of  matters  of  inducement. 
Chicago,  &c.  R.  R.  Co.  v.  Marseilles,  84 
111.  145.  In  an  Iowa  case  the  engage- 
ment of  a  subscription  in  aid  of  a  railroad 
was  to  the  effect  that  the  signer  would 
give  to  the  company  a  sum  named,  if  the 
railway  should  be  constructed,  and  a  train 
running  to  "  within  one  mile  of  Elk- 
port  post-office  "  at  a  time  specified.    The 


road  was  built  at  the  time  named  in  the 
contract,  and  the  depot  located  within  one 
mile  of  the  post-office,  and  on  the  day 
specified  a  passenger  train  ran  to  a  point 
within  two  hundred  yards  of  the  depot 
It  was  held  that  the  money  was  collectible. 
Chicago,  &o.  R.  R.  Co.  v.  Schewe,  45  Iowa, 
79.  In  a  Maine  case  subscription  to  the 
capital  stock  of  a  railroad  company  was 
made  upon  condition  that  the  road  "be 
located  through  the  town  of  Brewer,  satis- 
factory to  the  selectmen  of  said  town."  It 
was  held  that  such  location  was  a  condi- 
tion precedent  which  must  be  complied  with 
before  a  recovery  could  be  had  against  the 
town  for  the  sum  subscribed.  For  the 
company,  in  an  action  for  the  amount 
subscribed,  to  allege  and  prove  that  the 
road  was  located  wisely,  prudently,  and 
judiciously  for  the  interests  of  the  town, 
is  not  sufficient,  without  showing  that  the 
location  was  satisfactory  to  the  selectmen. 
Bucksport,  &c.  E.  E.  Co.  v.  Brewer,  67 
Me.  295.  A  condition  imposed  in  "^  mu- 
nicipal subscription,  that  the  company 
shall  "fully  construct,  equip,  and  put 
into  successful  operation  "  its  railway  into 
the  city  before  receiving  the  bonds,  does 
not  necessarily  require  that  the  company 
shall  build  a  railroad  bridge  across  a 
stream  which  intervenes  on  the  route ;  but 
is  satisfied  if  the  company  provides  such 
facilities  for  passing  the  river  as,  at  the 
time  of  making  the  contract,  were  usual 
and  customary,  under  like  circumstances, 
in  railroad  transportation  across  the  stream, 
and  are  adequate  and  reasonably  conven- 
ient with  reference  to  such  mode  of  transit. 
Hodgman  v.  St.  Paul,  &c.  Eailw.  Co.,  23 
Minn.  153.  Completing  its  road  to  a  con- 
nection with  another  road  running  to  the 
city  of  M.,  and  contracting  for  the  use  of 
that  road,  and  by  means  of  it  running 
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in  order  to  be  operative.  Thus,  the  proposition  to  subscribe  to  the 
capital  stock  provided  that  the  money  thus  voted  "  should  be  ex- 
pended only  in  the  event  of  the  railroad  being  constructed  and  run- 
ning centrally  through  the  said  county ; "  it  was  claimed  that  the 
construction  of  the  road  as  provided  in  the  condition  was  a  condition 
precedent  to  the  issuing  of  the  bonds.  It  was  held  that  the  clause 
was  ambiguous  and  admitted  of  doubt  as  to  whether  the  word  "  con- 
structed "  did  not  belong  to  the  word  "  centrally,"  as  the  word  "  run- 
ning "  did,  making  it  mean,  •'  constructed,  and  running  centrally ; " 
that  the  county  judge  had  placed  a  construction  on  this  ambiguity, 
by  issuing  the  bonds ;  and  that  when  the  bonds  had  been  issued, 
a  purchaser  was  warranted  in  presuming  that  the  road  had  been 
built  to  the  acceptance  of  the  county.^ 

Where  the  statute  imposes  a  condition,  as  between  the  town,  etc., 
and  the  railroad  company,  a  failure  to  perform  the  condition  will  be 
a  defence ;  but  as  against  a  bond  fide  holder,  it  will  not  be,  if  the 
bonds  are  regular  on  their  face.  Thus  where  an  act  authorizing  cer- 
tain counties  to  issue  bonds  in  aid  of  a  railway  company  provided 
that  the  bonds,  when  regular  upon  their  face,  should  be  deemed  con- 
clusive evidence  of  the  regularity  of  all  preliminary  proceedings,  in 
the  hands  of  a  bond  fide  holder,  it  was  held  that  where  bonds,  regular 
on  their  face,  were  issued  and  delivered  to  a  railroad  company,  osten- 
sibly in  payment  of  a  subscription  of  stock,  and  have  passed  into  the 
hands  of  a  bond  fide  holder,  they  must,  as  to  such  holder,  be  regarded 
as  issued  and  negotiated  within  the  meaning  of  the  act.  Fraud  as 
between  the  railroad  company  and  county  commissioners  cannot  be 
pleaded  against  such  holder.*  In  an  earlier  case  in  the  same  State, 
an  act  of  the  general  assembly  provided  that  the  county  commis- 
sioners of  any  county  through  or  in  which  a  railway  might  be  located 

trains  regularly  to  and  from  the  city  of  aioners  could  not  accept  any  agreement  of 

M.,  may  be  a  substantial  compliance  with  the  company,  or  other  substitute,  in  lieu 

a  condition  in  a  subscription   that  the  of  full  compliance.    Falconer  v.  Buffalo, 

company  shall  first  complete  its  road  to  &c.  E.  R.   Co.,   69  N.  Y.   491.     An  act 

the  city  of  M.,  and  may  entitle  the  com-  authorizing  a  town  to  give  its  bonds  in 

pany  to  claim  the  bonds  subscribed  under  aid  of  the  M.  railroad  wnd  the  E.  railroad, 

such  condition.     State  v.  Town  of  Clark,  enables  the  town  to  give  its  bonds  in  favor 

23  Minn.  422.     See  also  State  v.  Lime,  23  of  either  railroad  separately.     First  Na- 

id.  621.     In  New  York,  towns  could  (un-  tional  Bank  of  St.  Johnsbury  v.  Concord, 

der  Laws  1871,  ch.  926)  impose  as  a  con-  50  Vt.  257. 

dition  precedent  to  subscribing  for  railroad         *  Clapp  v.  Cedar  County,  5  Iowa,  15. 
stock  and  issuing  bonds,  that  the  road         '  State  v.  Hancock  Co.,  12  Ohio  St. 

should  be  located  and  constnicted  through  698. 
the  town ;  and  if  they  did  so  the  commis- 
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by  a  railway  company,  should  be  authorized  to  subscribe  to  the 
capital  stock  of  the  company,  and  issue  negotiable  bonds  in  pay- 
ment of  such  subscription.  An  alternative  mandamus  was  awarded 
to  require  the  commissioners  to  levy  a  tax  to  pay  bonds  purporting 
on  their  face  to  have  been  issued  in  payment  of  such  a  subscrip- 
tion, and  to  be  payable  to  bearer,  and  which  were  stated  to  be  held 
by  the  relator  as  a  bond  fide  holder.  The  answer  to  the  writ  stated 
that  the  road  had  never  been  located  tlirough  or  in  the  county.  It 
was  held  on  demurrer  to  be  a  sufficient  defence,  as  showing  that 
the  bonds  had  been  issued  illegally  and  without  authority  of  law. 
The  act  provided  that  bonds  issued  and  negotiated  by  the  commis- 
sioners, and  regular  on  their  face,  should,  in  the  hands  of  the  com- 
pany, or  of  any  bond  fide  holder,  be  deemed  and  taken  in  all  courts 
and  elsewhere  as  conclusive  evidence  of  the  regularity  of  everything 
required  by  the  act  to  be  done  preliminary  to  the  issuing  and 
negotiation  of  such  bonds.  It  was  held  that  to  make  bonds  reg- 
ular on  their  face  such  conclusive  evidence,  and  an  estoppel  to  a 
defence  showing  a  want  of  power  in  the  commissioners,  there  must 
be  an  averment  that  they  had  been  "  issued  and  negotiated  by  the 


commissioners. 


"1 


Sec.  120.  Municipality  estopped  from  Denying  that  Condition  is 
performed,  when. —  If  the  people  of  a  county  or  other  municipal 
corporation  vote  a  subscription  in  aid  of  a  railway  company,  to  be 
paid  in  bonds  of  the  county  upon  certain  conditions  precedent,  the 
county  or  other  authorities  cannot  delegate  power  to  others  to  deter- 
mine when  the  conditions  are  performed,  but  must  determine  that 
fact  themselves,  as  the  authorized  agents  of  the  people.  This  is  au 
official  trust,  which  cannot  be  delegated.^  And  when  they  decide 
that  the  conditions  have  been  performed  and  deliver  the  bonds,  the 
corporation  is  estopped  from  setting  up  the  breach  of  such  condi- 
tions to  defeat  the  bonds. 

Thus,  a  county  in  Illinois,  a  subscriber  to  the  stock  of  a  railway 
company,  agreed  to  extend  the  time  for  completing  the  road  from 
that  originaiUy  fixed  to  a  particular  date.  Before  that  date  the 
county,  by  its  proper  officers,  declared  the  road  completed  to  its 
satisfaction,  delivered  its  bonds,  and  received  the  stock  of  the  com- 
pany in  return  therefor.     It  was  held  that  its  action  constitutes 


1  State  V.  Hancock  County,  11  Ohio  St.  183. 
^  Jackson  County  v.  Bru^,  77  111.  59. 
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a  waiver  and  an  estoppel  which  prevent  it  from  raising  the  objec- 
tion that  the  contract  was  not  performed  in  time.^ 

Sec.  121.  Surveys,  what  amounts  to. — When  the  statute  provides 
that  a  municipal  corporation  may  subscribe  to  the  stock  of  a  rail- 
road which  has  been  "surveyed,"  it  is  not  essential  to  the  validity 
of  the  popular  election,  ordered  and  held  on  the  question  of  sub- 
scription to  the  stock,  that  there  should  have  been  a  final  and  defi- 
nite survey  and  location  of  the  entire  line  of  the  company's  road. 
All  that  is  required  is  a  substantial  location,  designating  the  termini 
and  general  direction  of  the  road,  and  an  estimate  of  the  cost  of 
constructing  it.^ 

Sec.  122.  Substitution  of  Bonds,  when  may  be  made :  general 
Powers.  —  When  a  municipal  corporation  has  issued  a  single  bond 
for  the  full  amount  of  its  subscription,  it  may  afterwards  lawfully 
issue  bonds  for  smaller  sums  in  lieu  of  the  single  bond,  as  in  such 
a  case  the  change  does  not  alter  the  indebtedness,  but  only  changes 
the  evidences  thereof.*  And  where  it  is  authorized  to  issue  bonds 
subject  only  to  a  restriction  as  to  the  amount,  it  may  issue  bonds  in 
payment  of  those  previously  issued  and  which  are  overdue.* 
Where  a  municipal  corporation  is  authorized  to  exact  a  bond,  mort- 

1  County  of  Randolph  v.  Post,  93  U.  S.  Pulaski  County,  1  MoCrary  (U.  S.  C.  C), 

602.  816  ;  Cause  v.  Clarksville,  5  Dill.  (U.  S. 

*  County  of  Wilson  i>.  National  Bank,  0.   C.)   165.     Where  bonds  which  were 

103  U.  S.  770.  illegally  issued  are  exchanged  for  those 

'  Com.  V.  Allegheny  County,  37  Penn.  which  are  legal,  the  latter  may  be  enforced 
St.  237.  Bonds  were  issued  by  a  county,  by  the  holder.  Merchants'  Bank  v.  Little 
under  an  act  of  the  legislature,  making  it  Rock,  5  Dill.  (U.  S.  C.  C. )  265.  In 
obligatory  on  the  county  to  levy  an  annual  McKee  v,  Vernon  County,  8  Dill.  (U.  S. 
tax  sufficient  to  pay  the  interest  on  the  C.  C. )  210,  the  agent  of  the  county  and 
bonds  as  it  accrued,  and  the  principal  at  the  presiding  justice  of  the  county  court 
maturity.  Afterwards  the  county  pro-  substituted  engraved  bonds,  the  signatures 
posed  to  the  holders  of  such  bonds  that,  if  on  the  coupons  of  which  were  lithographed, 
they  would  scale  them  twenty-five  per  cent,  for  private  bonds,  the  new  bonds  being  of 
and  take  new  bonds  for  the  reduced  sum,  the  same  date  and  amount  as  the  old,  and 
the  county  would  annually  levy  and  col-  the  old  being  at  the  same  time  destroyed  ; 
lect  a  sufficient  tax  to  pay  the  interest  on  there  was  no  order  of  the  county  court  for 
the  new  bonds  as  it  accrued,  and  the  prin-  the.  substitution,  but  the  county  afterwards 
cipal  at  maturity;  and  that  if  it  failed  to  paid  interest  for  two  years,  retained  the 
do  so,  the  holders  of  the  new  bonds  should  certificate  of  stock  which  was  the  con- 
he  restored  to  all  their  rights  under  the  sideration  of  the  hond.s,  and  entered  of 
old  bonds.  Kew  bonds  were  issued  under  record  other  reasons  than  the  substitution 
this  agreement,  but  the  county  failed  to  for  ceasing  to  pay  interest  on  the  new 
pay  the  interest  thereon;  and  as  a  tax  could  bonds.  It  was  held  that  the  plea  of  non 
not  be  levied  therefor,  it  was  held  that  au  est  factwm  was  not  sustainable  as  u  de- 
action  at  law  would  lie  thereon,  but  that  a  fence  to  an  action  to  recover  coupons  on 
bill  in  eq^uity  not  seeking  a  discovery  could  the  new  bonds, 
not  be  maintained.    Merchants'  Bank  v.         *  Quiucy  v.  Warfield,  25  111.  817. 
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gage,  or  other  security  that  the  money  received  for  the  bonds  shall 
be  employed  in  building  the  railroad,  it  is  a  mere  privilege,  which 
it  may  waive ;  and  its  failure  to  exact  such  security  does  not  affect 
the  validity  of  the  bonds ;  ^  and  express  authority  to  insert  in  the 
ordinance  certain  specified  provisions  does  not  necessarily  operate 
as  an  inhibition  to  the  insertion  of  such  other  clauses  and  condi- 
tions as  may  be  deemed  advisable  or  proper,^  unless  from  the  gen- 
eral tenor  of  the  act,  it  is  evident  that  such  inhibition  was  intended. 
Where  the  statute  designates  what  of&cers  shall  make  the  subscrip- 
tion, they  alone  can  make  it,  and  if  a  certain  board  of  officers  is 
named  to  fix  the  amount  of  the  subscription,  the  amount  must  be 
definitely  fixed  by  them  before  a  valid  subscription  can  be  made. 
Therefore,  where  a  board  endowed  with  such  powers  recommended 
a  subscription  "  not  exceeding "  a  certain  sum,  it  was  held  insuffi- 
cient to  justify  a  subscription,  because  they  thereby  undertook  to 
delegate  their  powers,  which  they  had  no  authority  to  do.* 

The  authority  to  levy  and  collect  the  tax  is  not  invalidated,  nor 
is  the  obligation  to  pay  it  destroyed,  because  the  statute  provides 
that,  with  the  assent  of  the  city,  the  citizens  who  shall  actually  pay 
the  tax  by  which  her  debt  for  the  stock  is  to  be  discharged,  are  to 
receive  from  the  city  the  stock  itself  for  which  they  shall  have 
paid.  The  validity  of  the  tax,  and  the  obligation  of  the  city  to  pay 
it,  depend  upon  the  right  of  the  government  to  contract  the  debt  or 
duty,  and  to  discharge  it  by  taxation,  and  cannot  be  affected  by  the 
disposition  which  is  made  of  that  for  which  the  debt  was  contracted.* 

Sec.  123.  Effect  of  Consolidation.  —  The  circumstance  that  the 
corporation  in  whose  favor  a  municipal  corporation  has  voted  to  issue 
its  bonds,  consolidates  with  another  similar  corporation,  —  the  au- 
thority to  do  so  existing  before  the  vote  was  taken, —  does  not 
destroy  the  validity  of  the  vote,  and  the  bonds  may  lawfully  be 
issued  to  the  consolidated  company ;  ^  and  even  the  sale  of  the  road 

1  Sinking  Fund  Commissioners  ».  North-  Vernon  i).  Hovey,  52  Ind.  563.  A  county, 
ern  Bank,  1  Met.  (Ky.)  174.  having  lawful  authority,  issued  its  bonds 

2  Ticksburgh  v.  Ouchita,  11  La.  An.  in  payment  of  its  subscription  to  a  railroad 
649.  company.     Between  the  latter  and  another 

°  Mercer  County  v.  Pittsburgh  &  Erie  company  a  consolidation  was  about  to  take 

E.  R.  Co.,  27  Peun.  St.  389  ;  Wautumpka  place,  upon  condition  that  the  county  court 

«.  Winter,  29  Ala.  651.  would,   on  an   extension   of   time  being 

*  Talbot  V.   Dent,    9  B.   Mon.   (Ky. )  granted,  levy  and  collect  a  tax  sufficient 

526 ;  Slack  v.  Maysville  &  Lexington  E  E.  to  pay  the  amount  due  on  the  bonds. 

Co.,  13  id.  9.  The  county  court  accepted  the  proposition, 

5  Menasha  v.  Hazard,  102  TJ.  S.  81  ;  and  gave  the  requisite  assurance.     The 

Kew  Buffalo  v.  Iron  Co.,  105  id.  73 ;  Mt.  consolidation  thereupon  took  place.     It 
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before  its  completion,  by  the  corporation  in  whose  favor  the  tax  was 
voted,  with  a  reservation  that  the  purchaser  shall  complete  the  road- 
bed and  collect  the  tax,  will  not  defeat  its  right  to  the  tax,  after  the 
road  is  completed ;  ^  and  if  it  appears  that  the  new  company  is  sub- 
stantially the  same  as  the  old  one,  the  corporation  may  vote  to  issue 
the  bonds  to  the  new  company .^  But  where  •  the  corporation  is  es- 
sentially different  from  that  designated  by  the  vote  or  petition,  as, 
where  it  has  a  different  name  and  route  or  terminus,  the  subscription 
is  void.^  In  the  case  last  cited,  a  majority  of  the  taxpayers  of 
Leicester  signed  a  petition  praying  for  permission  to  subscribe  for 
$40,000  of  the  stock  of  The  Northern  Extension  Eailroad  Co.  The 
petition  contained  a  condition  that  the  bonds  should  not  be  issued 
until  so  much  of  the  road  running  through  the  town  of  Leicester 
and  connecting  the  Village  of  Mount  Morris  with  the  Central 
Eailroad  in  the  town  of  Caledonia  should  be  completed.  The  peti- 
tion was  presented  to  the  judge  of  the  County  of  Livingston,  and 
commissioners  were  appointed  by  him  to  carry  the  prayer  of  the 
petition  into  effect.  After  the  commissioners  were  appointed,  the 
Northern  Extension  Eailroad  Co.  consolidated  with  two  other  rail- 
road companies,  under  the  name  of  The  Eochester,  Nunda,  and 
Pennsylvania  Eailroad  Co.,  having  different  routes  and  termini  from 
those  contemplated  by  the  former  company.  The  commissioners 
appointed  by  the  county  judge  refuse  to  subscribe  for  stock  or  issue 
bonds,  on  the  grounds,  among  others,  that  the  company  in  which  the 
petitioners  authorized  a  subscription  for  stock  no  longer  exists,  and 
that  they  were  not  authorized  to  subscribe  for  stock  in  the  new 
company.  This  action  was  brought  to  compel  them  to  make  the 
subscription.  But  the  court  refused  the  relief  demanded,  Mullin, 
P.  J.,  saying :  — 

■was  held  that  the  county  was  estopped  the  stock.    Lynch  v.  Eastern,  &o.  R.  R. 

from  denying  the  validity  of  the  bonds  in  Co.,  57  Wis.  430. 

the  hands  of  a  bond  fide  holder,  to  whom         i  Muscatine,  &c.  R.  R.  Co.  v.  Horton, 

they  were  transferred  for  value  by  the  con-  38  Iowa,  33. 

solidated  company.     County  of  Tipton  v.         ^  Society  for  Savings  v.  New  London, 

Locomotive  Works,  103  U.  S.  623.     See  29  Conn.   174 ;  Com.  v.  Pittsburgh,   41 

also  County  of  Scotland  v.  Thomas,   94  Penn.  St.  278  ;  Empire  v.  Darlington,  101 

U.  S.  682  ;  County  of  Henry  v.  Nicolay,  U.  S.   87  ;  Lewis  v.  Clarendon,  5  Dill. 

95  IT.  S.  619;  Menasha  v.  Hazard,  102  (U.  S.  C.  C.)  329  ;  East  Lincoln  v.  Dav- 

U.  S.  81.     In  order  to  invalidate  a  sub-  enport,   94  U.   S.   801  ;  Illinois  Midland 

scription  by  a  town,  etc.,  the  consolida-  R.  R.  Co.  i),  Barnett,  86  111.  313. 

tion  must  work  such  a  fundamental  change         *  Rochester,  &c.  R.  R.  Co.  v.  Cuyler, 

in  the  purpose  of  the  corporation  as  would  7  Lans.  (N.  Y.)  431, 

operate  to  release  individual  subscribers  to 
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"  The  commissioners  have  no  authority  to  bind  the  taxpayers  of 
their  town,  except  such  as  is  derived  from  the  petition,  and  the 
statute  that  authorized  it  to  be  signed  and  presented  to  the  county 
judge.  The  power  thus  given  is  to  subscribe  for  the  stock  or  bonds 
of  a  railroad  company  named  in  the  petition,  and  to  an  amount 
specifically  designated.  A  subscription  in  a  different  company  or 
for  a  larger  amount  is  simply  void.  The  taxpayers  are  presumed 
to  have  informed  themselves  of  the  feasibility  of  the  route  over 
which  the  road  for  whose  stock  or  bonds  they  are  desired  to  sub- 
scribe is  to  be  laid,  the  business  that  it  will  probably  obtain,  the 
character  of  the  directors,  and  the  benefits,  pecuniary  or  others,  that 
will  result  from  the  investment.  It  cannot  be  known  that  consent 
would  have  been  given  to  the  subscription  for  stock  or  bonds  in  a 
company  located  upon  a  different  line,  or  with  different  directors,  or 
having  different  termini.  To  permit  the  commissioners  to  subscribe' 
for  stock  or  bonds  in  a  different  company,  other  than  the  one  desig- 
nated in  the  petition,  is  to  disregard  wholly  the  wishes  of  the  tax- 
payers, and  to  bind  them  by  a  contract  into  which  they  never 
intended  to  enter.  No  subscription  having  been  made  in  behalf  of 
the  town  of  Leicester  before  the  consolidation,  of  the  companies 
which  form  the  new  or  consolidated  company,  it  is  not  bound  by 
the  agreement  of  consolidation  or  affected  by  the  laws  passed  to 
confirm  and  enforce  it.  Upon  no  principle  can  the  commissioners 
be  compelled  to  subscribe  for  stock  or  bonds  in  the  new  company." 

Sec.  124.  Change  in  Constitution,  etc.,  after  passage  of  enabling  act. 
—  Where,  after  the  legislature  has  passed  an  act  authorizing  a  muni- 
cipal corporation  to  subscribe  for  stock  in  a  railroad  company,  and 
after  the  corporation  has  voted  to  subscribe,  biit  before  the  subscription 
has  actually  been  made,  a  change  in  the  constitution  of  the  State  is 
made  which  prohibits  such  subscription,  the  change  does  not  affect 
the  right  of  the  corporation  to  make  the  subscription  and  issue  its 
bonds  after  such  constitutional  provision  goes  into  effect.^ 

1  People  V.  Logan  County,  63  111.  374.  they  were  issued  in  strict  conformity  to 

In  County  of  Clay  v.  Society  for  Savings,  the  conditions  and  requirements  prescribed 

104  U.  S.  579,  the  County  of  Clay  issued  by  statute,  and  pursuant  to  a  popular  vote 

two  series  of  bonds,  one  dated  Nov.  1,  cast  at  an  election  lawfnlly  held  before  the 

1869,  in  payment  of  its  subscription  to  year  1870 ;  and  that  the  constitution  of 

the  stock  of  the  Illinois  Southeastern  By.  Illinois,  which   took   effect   during  that 

Co.,   and    another   dated  Jan.    4,   1871,  year,  did  not  attempt  to  impair  the  obli- 

whereby  its  donation   voted    before  the  gation  of  any  prior  contract  in  regard  to 

year  1870  to  that  company  was  paid  ;  and  them,  nor  prohibit  the  issue  of  such  bonds 

it  was  held  that  the  bonds  were  valid,  as  as  were  necessary  to  give  effect  to  a  dona- 


318  MUNICIPAL  SUBSCKIPTIONS.  [CHAP.  VII. 

Such  constitutional  provisions  are  wholly  prospective,  and  have  no 
effect  upon  previous  legislation  relating  to  matters  under  which  rights 
have  already  become  vested.^  And  unless  the  statute  still  leaves 
it  discretionary  with  the  municipal  officers  whether  to  make  the 
subscription  or  not,  the  right  of  the  railroad  company  to  have  the 
subscription  made  becomes  complete  upon  its  legal  adoption  by 
the  popular  vote,  and  no  constitutional  or  other  change  can  divest 
them  of  this  right.'^ 

A  precinct  at  a  meeting  held  in  Oct.  1875,  voted  bonds  to  aid  in  an 
extension  of  a  certain  railway.  The  bonds  were  to  be  placed  in  the 
hands  of  a  trustee  until  the  company  had  so  far  completed  its  road 
as  to  be  entitled  to  them.  The  company  immediately  made  a  pre- 
liminary survey  of  its  line,  and  it  was  completed  prior  to  Nov.  1, 
1875.  It  was  held  that  the  right  of  the  company  to  the  bonds  in 
question  had  become  vested,  at  the  time  the  constitution  of  .1876 
took  effect,  to  such  an  extent  that  the  company  could  require  the 
bonds  to  be  issued  as  provided  in  the  proposition,  and  placed  in  the 
hands  of  the  trustee  to  await  the  final  action  of  the  company.' 

In  another  case  it  was  held  that  the  powers  of  a  railroad  company 
in  Missouri,  in  existence  prior  to  the  adoption  of  the  constitutional 
provision  of  1865,  prohibiting  subscriptions  to  the  stock  of  any  cor- 
poration by  counties,  cities,  or  towns,  unless  two-thirds  of  the  quali- 
fied electors  thereof  shall  assent,  were  not  affected  by  such  provision, 

tion  so  voted.  But  see  Wadsworth  v.  Super-  that  the  courts  may,  by  mandamus,  com- 

visors,  102  U.  S.  534,  and  Railroad  Com-  pel  these  officers  to  subscribe,  when  the 

pany  v.  Falconer,  103  U.  S.  821,  where  it  people  have  so  voted,  upon  the  ground 

was  held  that  a  popular  vote  does  not  give  that  their  duties  relative  to  the  issue  of 

a  vested  .right  in  a  subscription  to  a  rail-  such  bonds  are  only  minbterial. 
road  company ;  and  that  a  change  in  the         l  Supervisors  ii.  Galbraith,  99  U.  S. 

State  constitution  forbidding  such  subscrip-  214;  County  of  Henry  v.  Nicolay,  95  id. 

tion  will  render  the  vote  unavailing  if  the  619 ;  County  of  Cass  v.   Gillett,  100  id. 

subscription  is  not  actually  made  prior  to  186 ;  Nicolay  v.  St.  Clair  County,  3  Dill, 

the  constitutional  change.     But,  while  we  (0.  S.  C.  C.)  168;  Calaway  Cminty  v. 

would  not  attempt  to  question  the  action  Foster,  103  U.   S.    567  ;   Huidekoper  v. 

of  this  court,  it  is  evident  that  the  doc-  Dallas  County,  8  Dill.  (U.  S.  C.  C. )  171 ; 

trine  of  these  cases  is  unsound,  except  County  of  Macon  v.  Shores,  97  V.  S.  272 ; 

where  the  oflBcers  of  the  corporation  are  Louisiana  v.  Taylor,  105  U.  S.  454 ;  Schuy- 

vested  with  a  discretion  whether  to  issue  ler  v.  Thomas,  68  id.  169  ;  State  u.  Clark, 

the  bonds  or  not,  after  the  vote  has  been  23  Minn.  422 ;  Scotland  County  v.  Thomaa, 

taken.     To  give  it  any  other  application  94  U.  8,  682. 

would  place  it  within  the  power  tif  muni-         '  See  §  128,  Mandamus;  also  State  u. 

cipal  ofEcera  to  defeat  the  will  of  the  peo-  Lancaster  County,  6  Neb.  214,  where  this 

pie,  when  the  legislature  never  intended  question  is  ably  discussed, 
them  to  have  such  power,  and  would  over-         '  State  v.  Lancaster  County,  6  Neb, 

throw  the  doctrine  of  that  long  line  of  al-  214. 
most  uniform  decisions  which  have  held 
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but  remained  the  same  as  if  it  had  never  been  adopted;  and  the 
subscription  to  the  stock  of  the  railroad  company  having  been  actually 
made,  under  the  authority  of  a  legislative  act,  in  January,  1868,  was 
legal ;  and  that  the  circumstance  that  the  bonds  were  issued  at  a  later 
date  did  not  impair  their  validity.^  Nor  is  the  validity  of  the  bonds 
affected  by  any  amendments  to  or  changes  in  the  law,  or  even  by 
its  repeal,  after  the  subscription  is  actually  made,  so  that  a  contract 
between  the  parties  can  be  said  to  exist,  as  the  legislature  has  no 
power  to  abridge  or  destroy  a  contract." 


1  Calaway  County  v.  Foster,  93  U.  S. 
567  ;  County  of  Macon  v.  Shores,  97  U.  S. 
272  ;  Huidekoper  v.  Dallas  County,  3  Dill. 
(TJ.  S.  C.  C.)  171.  See  also  Louisiana  v. 
Taylor,  106  U.  S.  454 ;  County  of  Schuyler 
V.  Thomas,  98  id.  169.  Where  the  charter 
of  a  railroad  company,  granted  by  Missouri 
prior  to  the  adoption  of  the  constitution  in 
1865,  made  it  lawful  for  the  county  court 
of  any  county  in  which  any  part  of  the 
route  of  said  railroad  or  of  its  authorized 
branches  might  be,  or  for  any  county  adja- 
cent thereto,  to  subscribe  to  the  stock  of 
the  company,  and  to  issue  bonds  of  the 
county  in  payment  therefor,  the  power  of 
the  county  court  so  to  subscribe  did  not 
become  subject  to  §  14  of  art.  11  of  that 
constitution,  which  requires  the  assent  of 
two-thirds  of  the  qualified  voters  of  the 
county  to  such  subscription.  County  of 
Henry  o.  Nicolay,  95  U.  S.  619;  County 
of  Cass  V.  Gillett,  100  id.  585.  See  also 
Nicolay  v.  St.  Clair  County,  3  Dill.  (IT.  S. 
C.  C. )  163.  The  fourteenth  section  of  the 
constitution  of  Mississippi,  ratified  Dec. 
1,  1869,  which  declares  that  "the  legis- 
lature shall  not  authorize  any  county,  city, 
or  town  to  become  a  stockholder  in  or  to 
lend  its  credit  to  any  company,  associa- 
tion, or  corporation,  unless  two-thirds  of 
the  qualified  voters  of  such  county;  city, 
or  town,  at  a  special  election  or  a  regular 
election  to  be  held  therein,  shall  assent 
thereto,"  was  held  to  be  wholly  prospect- 
ive ;  and  it  was  held  that  it  did  not  abro- 
gate previous  acts  of  the  legislature  con- 
ferring authority  to  subscribe  for  stock. 
Supervisors  v.  Galbraith,  99  U.  S.  214. 
A  resolution  of  a  board  of  supervisors  ap- 
propriating bonds  as  a  subscription  in  aid 
of  a  railway  constitutes  a  contract,  which 
will  not  be  impaired  by  a  subsequent 


change  in  the  constitution  of  the  State. 
Moultrie  County  «.  Rockingham  Ten  Cent 
Savings  Bank,  92  U.  S.  631.  See  Eailroad 
Co.  i;.  Falconer,  103  id.  821.  But  a  popu- 
lar vote,  authorizing  a  railway  subscrip- 
tion,  does  not  give  a  vested  right  in 
the  subscription  to  the  railway  company. 
A  change  of  the  State  constitution  forbid- 
ding such  subscriptions  will  render  such 
vote  unavailing,  if  the  subscription  is  not 
actually  made  prior  to  the  constitutional 
change.  Wadsworth  ».  Supervisors,  102 
U.  S.  534 ;  Eailroad  Co.  v.  Falconer,  103 
U.  S.  821. 

2  In  1843  and  1858  the  city  of  Mobile 
issued  bonds  when  there  was  no  limit  im- 
posed on  its  taxing  power ;  in  1869  it 
issued  bonds  when  it  could  only  raise  two 
per  cent  on  its  taxable  property,  and  by  a 
contract  with  a  railroad  company  for  whose 
benefit  they  were  issued  it  was  provided 
that  the  interest  on  them  was  to  be  paid 
by  imposing  a  general  or  special  tax,  and 
the  city  ordinance  establishing  the  con- 
tract was  approved  by  the  legislature.  Af- 
terwards, by  subsequent  legislation,  the 
city  was  limited  to  one  per  cent  of  its 
taxes  in  paying  its  indebtedness,  and  was 
authorized  to  issue  bonds  for  the  funding 
of  its  debt,  and  restricted  in  its  levy  of 
taxes  to  the  raising  of  such  amounts  as 
would  pay  the  interest  of  these  bonds 
and  its  current  expenses.  A  holder  of  a 
number  of  the  bonds  of  1869,  after  default 
in  payment  of  the  coupons,  recovered  judg- 
ment against  the  city.  The  city  was  still 
indebted  for  some  of  the  bonds  of  1843 
and  1858.  It  was  held  that  all  legislation 
subsequent  to  the  approval  of  the  contract 
of  1869  was  inoperative  so  far  as  it  im- 
paired that  contract ;  that  the  holder  of 
the  judgment  was  entitled  to  have  all  the 
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Sec.  125.  Effect  of  Division  of  County,  To-wn,  etc.,  after  the  Bonds 
are  issued.  —  If  after  a  county  or  other  municipal  corporation  has  voted 
to  subscribe  for  stock  in  a  railroad  company,  it  is  divided,  or  a  por- 
tion of  its  territory  is  detached  therefrom,  the  portion  detached  still 
remains  liable  for  the  payment  of  its  proportion  of  such  bonds;  and  the 
legislature  has  no  power,  as  against  the  railroad  company  or  the  holders 
of  its  bonds  or  notes,  to  release  it  therefrom,  and  it  will  be  compelled 
by  mandamus  to  comply  with  the  law.  Thus,  in  a  Kansas  case,^  the 
legislature  detached  from  Sedgwick  county  a  portion  of  its  territory, 
and  attached  it  to  the  new  county  of  Harvey.  It  declared  that  this 
detached  territory  should  continue  liable  for  a  certain  proportion  of 
the  railroad  bonded  indebtedness  of  Sedgwick  county,  and  that  the 


taxing  power  of.  the  city  exercised  within 
constitutional  limits,  and  that  after  the 
paj'ment  of  the  current  expenses  he  was 
entitled  to  share  pro  rata  in  the  residue 
with  other  creditors  who  had  no  speoifio 
lien  on  the  taxes  ;  that  the  bonds  of  1843 
and  18,58  could  not  be  affected  by  any 
limits  on  the  taxing  power.  Sibley  v. 
Mobile,  3  Woods  (U.  S.  C.  C),  535.  An 
act  of  the  legislature  of  Louisiana  provided 
for  the  issue  of  the  consolidated  bonds  of 
the  city  of  New  Orleans,  and  that  a  special 
tax  should  be  annually  levied  on  real  estate 
and  slaves,  to  raise  a  certain  sum  to  be 
applied  to  the  payment  of  the  principal 
and  interest  of  said  bonds.  It  was  held 
that  this  was  a  contract  with  the  bond- 
holders, unaffected  by  subsequent  legisla- 
tion ;  that  their  remedy  was  at  law,  and 
that  they  were  not  entitled  to  priority  of 
payment  over  other  bondholders,  out  of  all 
taxes  raised  on  real  estate.  Maenhaut  v. 
New  Orleans,  8  Woods  (U.  S.  C.  C),  1. 
A  statute  authorizing  certain  counties  to 
issue  bonds,  and  making  it  the  duty  of  the 
board  of  supervisors  to  levy  a  special  tax 
to  pay  the  interest  and  principal  of  said 
bonds  as  they  become  due,  and  giving  the 
holder  of  them  the  right  to  compel  such 
levy  by  mandamus,  is  not  repealed  by  a 
subsequent  statute  which  restricts  the 
taxing  power  of  counties,  so  as  to  aifect 
the  rights  of  holders  of  bonds  issued  prior 
to  the  adoption  of  the  constitution.  United 
States  V.  Jefferson  County,  5  Dill.  (U.  S. 
C.  C.)  810.  Where  the  charter  of  a  rail- 
road company  authorized  a  city  to  issue 
bonds  "bearing  interest  at  the  rate  of  six 


per  cent  per  annum,"  and  the  city  issued 
bonds  bearing  interest  at  the  rate  of  ten  per 
cent,  it  was  held  that  the  bonds  were  valid 
to  the  extent  of  the  principal  and  six  per 
cent  interest.  Where  authority  is  given 
"to  any  incoi-porated  town  or  city"  in  a 
county  to  subscribe  to  the  capital  stock  of 
a  railroad  company,  such  authority  is  not 
limited  to  towns  and  cities  incorporated 
at  the  passage  of  the  statute ;  all  that  la 
required  is  that  the  town  or  city  be  incor- 
porated at  the  time  the  subscription  is 
made.  Lewis  v.  Clarendon,  6  Dill.  (U.  S. 
C.  C.)  329. 

1  Sedgvi'ick  County  v.  Bailey,  11  Kan. 
631.  But  see  State  v.  Lake  City,  25  Minn. 
504,  where  it  was  held  that  it  is  constitu- 
tionally competent  for  the  legislature  to 
erect,  out  of  a  portion  of  the  territory  of  an 
existing  town,  a  new  municipal  corporation, 
■without  making  any  provision  for  the  debts 
and  liabilities  of  such  town,  previously  in- 
curred. In  such  case,  the  old  town  re- 
mains solely  responsible  for  such  debts 
and  liabilities,  and  no  claim  can  be  en- 
forced against  the  new  coi'poration  in  re- 
spect thereto,  either  in  favor  of  the  town 
or  its  creditors.  Such  legislation  impaira 
no  contract  rights  or  obligations,  though 
the  taxable  resources  of  the  town  may  be 
thereby  largely  diminished,  and  though 
such  debts  may  have  been  incurred  upon 
the  faith  of  a  statutory  pledge  that  the 
town  would  provide  a  suJBciont  sinking- 
fund,  by  taxation,  to  pay  the  same  at 
maturity,  it  not  appearing  that  its  power 
so  to  do  has  been  rendered  ineffectual  for 
that  purpose. 
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county  clerk  of  Harvey  county  should  annually  apportion  on  the 
property  of  this  territory  the  amount  of  taxes  necessary  to  pay  such 
proportion  of  the  indebtedness.  Upon  the  failure,  of  the  clerk  of 
Harvey  county  to  make  this  apportionment,  the  hoard  of  county 
commissioners  of  Sedgwick  county  were  held  to  be  proper  parties  in 
a  proceeding  by  mamdamua  against  him  to  compel  him  to  perform 
such  duty.  And  where  the  division  is  only  of  railroad  bonded  in^ 
debtedness,  and  there  is  no  proof  of  the  amount  of  property  or  of  thQ 
other  indebtednesa  of  the  county  prior  to  the  division,  and  no  proof 
of  the  comparative  population  or  wealth  of  the  detached  territory 
and  the  remaining  portion  of  the  county,  it  is  impossible  for  the  court 
to  say  that  the  division  prescribed  by  the  legislature  is  not  just  and 
equitable. 

In  a  later  case,^  before  the  same  court,  certain  railroad  bonds  were 
authorized  and  issued  by  the  county  of  Marion  prior  to  the  detach- 
ment of  one  township.  By  virtue  of  an  act  of  the  legislature  of  1879i 
and  after  the  detachment,  the  county  of  Marion  took  up  these  railroad 
bonds,  and  issued  funding  bonds  in  lieu  thereof.  Certain  changes 
were  made  in  the  time,  the  amount,  and  the  rate  of  interest  of  these 
bonds,  —  changes  all  beneficial  to  the  county.  It  was  held  that 
though  these  funding  bonds  were  technically  both  authorized  and 
issued  after  the  detachment,  yet,  within  the  spirit  of  the  law,  and 
legally,  the  funding  bonds  are  a  charge  against  the  detached  territory, 
the  same  as  the  raili'oad  bonds  had  been.^ 

Sec.  126?  Pefencea  to  Actions  upon  Bon<3s,  etc.  —  As  against  a 
lond  fide  holder,  a  municipal  corporation  cannot  set  up  in  defence 
to  an  action  upon  its  bonds,  issued  in  aid  of  a  railroad  corporation, 
any  merely  formal  defect  therein,  unless  such  defect  is  apparent 
upon  the  face  of  the  bond  or  appears  from  some  recital  therein; 
but  where  there  is  a  total  lack  of  authority  to  issue  the  bonds,  — 
as,  where  they  are  issued  under  an  act  of  the  legislature  which 
is  unconstitutional,^  or  without  the  authority  of  the  l^islature,*  — ^ 

1  Marion  County  v.  Harvey  County,  26  county  eaunot  issue  interest-bearing  bonds 
Kan.  181.  If  a  town  or  county  is  divided  for  the  indebtedness  assumed  by  it.  Eagle 
after  aid  has  been  voted,  and  the  legisla-  v.  Beard,  33  Ark.  497. 
ture  provides  that  both  parts  shall  remain  *  Webb  v.  Lafayette  County,  67  Mo. 
liable  for  its  debts  as  before,  each  part  353 ;  Ogden  v.  Daviess  County,  102  IT.  S. 
thereof  is  only  liable  for  its  proportion  of  634  ;  Anthony  u.  Jasper  County,  4  Dill, 
the  debt  so  created,  according  to  the  valua-  (U.  S.  C.  C.)  136  ;  Sherrand  v.  Lafayette 
tion  of  the  whole  town  at  the  time  when  County,  3  id.  236. 
the  aid  was  voted.  Hurt  v.  Hamilton,  25  *  Clay  v.  Hawkins  County,  5  Lea 
Kan.  76.  (Tenn.),  137. 

'  Where  a  county  is  divided,  the  new 
VOL.  I.  —  21 
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such  defence  is  available ;  because  the  defect  is  one  of  power,  and 
not  of  form.  Unless  the  act  confirming  authority  to  issue  bonds 
expressly  restricts  the  issue  to  a  particular  railroad,  the  act  is 
applicable  to  a  railroad  organized  under  a  subsequent  statute,  or 
the  subscription  may  be  made  to  a  corporation  not  yet  orgau- 
ized>  But  authority  given  to  subscribe  for  the  stock  of  a  par- 
ticular railroad  does  not  authorize  a  subscription  in  aid  of  a  different 
line.^ 

Where  authority  is  given  to  subscribe  for  stock  to  a  certain 
amount,  a  subscription  for  more  than  that  amount  is  simply  void, 
and  is  not  good  for  any  amount.*  But  where  a  town  voted  to  issue 
bonds  for  a  certain  amount,  in  sums  of  $500  each,  it  was  held  that 
the  fact  that  the  amount  could  not  be  exactly  divided  into  such 
sums  did  not  invalidate  the  vote.* 

Where  the  statute  provides  how  a  meeting  to  vote  upon  the  ques- 
tion of  issuing  bonds  in  aid  of  a  railroad  shall  be  held,  unless  it  is 
held  in  the  manner  specified,  the  town  cannot,  by  mandamus  or 
otherwise,  be  compelled  to  issue  its  bonds.  Thus,  where  the  statute 
provided  that  the  meetings  should  "  be  held  and  conducted,  and 
returns  thereof  made  as  is  provided  by  the  township  organization 
law,"  a  vote  taken  by  a  town  whose  meeting  was  presided  over  by 
a  moderator,  and  without  the  judges  or  clerks  required  in  general 
elections,  was  held  not  sufficient  to  authorize  the  issue  of  bonds  by 
the  town  officers,  —  it  being  provided  by  the  township  election  law, 
that  "  the  supervisor,  assessor,  and  collector  of  the  towfe "  shall  be 
ex  ojicio  judges  of  elections,  except  as  otherwise  provided  by  law; 
and  consequently  their  issue  could  not  be  compelled.^ 

Sec.  127.  Evidence  in  Aotious  to  enforce  payment  of  Bonds,  —  In 
an  action  by  the  holder  of  bonds  against  a  municipality,  where  the 
validity  of  the  subscription  depends  upon  its  ratification  by  a  ma- 
jority of  the  taxpayers,  the  plaintiff  may  use  the  poll-books  of  the 
election,  containing  the  names  of  every  voter,  and  none  but  tax- 
payers, and  the  certificate  of  returns  to  the  city  council  that  a  major- 
ity had  voted,  as  evidence  that  the  subscription  was  properly  rati- 

1  Stebbina  v.  Pueblo  County,  2  Mo-  7  Neb.  810;  Jackson  County  ».  Bruah,  77 

Crarj-  (U.  S.  C.  C),  196 ;  Cass  County  v.  111.  59. 

Johnston,  95  U.  S.  360 ;  Daviess  County         *  Turner  v.  Woodson  County,  27  Kan. 

V.  Huidekoper,  98  U.  S.  98.  814. 

*  New  Branswick  R.  E.  Co.,  ex  park,         '  Chicago,  &o.  E.  E.  Co.  v.  Mallory, 

2  Pugsley  (New  Branswick),  78.  101  111.  603. 

<  Eeinman  v.  Covington,  ke.  E.  E.  Co. 


SEC.  128.]  MANDAMUS  TO  COMPEL  ISSUE,  ETC. 


323 


fied ;  and  he  is  not  obliged  to  go  further  and  show  that  every  person 
voting  was  entitled  to  do  so.^ 

Sec.  128.  Mandamus  to  compel  issue,  and  levying  of  tax  to  pay 
bonds,  lies  when.  —  Where  the  statute  has  been  pursued  in  all 
its  requirements,  the  election  properly  called,  by  a  proper  notice 
thereof,  and  an  election  held  resulting  in  favor  of  a  subscription  by 
the  number  of  voters  required  by  the  act  giving  the  authority,  and 
the  railroad  company  has  complied  with  all  the  conditions  imposed, 
and  the  officers  charged  with  the  duty  of  issuing  the  bonds  are  in- 
vested with  no  discretion  in  the  matter,  the  company  is  entitled  to 
the  bonds  so  voted,  and  their  issue  at  the  suit  either  of  the  corpora- 
tion or  of  its  creditors  will  be  compelled  by  mandamus  ;  ^  and  where 


1  Hannibal  v.  Fauntleroy,  105  V.  S. 
408. 

2  Chicago,  &c.  E.  E.  Co.  u.  St.  Anne, 
101  111.  151 ;  People  v.  Harp,  67  111.  62 ; 
Chicago,  &c.  E.  R.  Co.  v.  St.  Anne,  101 
id.  151 ;  Selma,  &c.  E.  E.  Co.,  ex  parte, 
45  Ala.  696 ;  California  Northern  E.  E. 
Co.  V.  Butte  County,  18  Cal.  641;  Napa 
Valley  E.  E.  Co.  v.  Napa  County,  30  Cal. 
435  ;  Amy  v.  Supervisors,  11  Wall.  (U.  S.) 
176  ;  Ealeigh,  &c.  R.  E.  Co.  v.  Jenkins, 
68  N.  C.  502 ;  Bittinger  v.  Bell,  65  lud. 
445 ;  People  v.  Allen,  56  N.  Y.  538  ;  Peo- 
ple V.  Batchelor,  53  N.  Y.  128  ;  Cincin- 
nati, &o.  E.  E.  Co.  V.  Clinton  County,  1 
Ohio  St.  77  ;  Clarke  County  v.  Paris,  &o. 
Turnpike  Co.,  11  B.  Mon.  (Ky.)  143; 
Cumberland,  &c.  E.  E.  Co.  v.  Washington 
County,  10  Bush  (Ky.),  564;  Jager  v. 
Dougherty,  61  Ind.  528;  Mt.  Vernon  v. 
Hovey,  52  id.  663  ;  People  v.  Logan 
County,  63  111.  874;  People  v.  Glann,  70 
111.  232 ;  Louisville,  &c.  E.  E.  Co.  v.  Da- 
vidson County,  1  Sneed  (Tenn.),  637  ; 
United  States  v.  Clark  County,  96  U.  S. 
211 ;  Illinois,  &c.  E.  K  Co.  v.  Bamett, 
85  111.  313;  Rowland  v.  Eldridge,  43 
N.  Y.  457;  United  States  o.  Badger,  6 
Biss.  (U.  S.  C.  C.)  308  ;  Knox  County  v. 
Aspinwall,  24  How.  (U.  S.)  376  ;  Brodie 
t>.  McCabe,  33  Ark.  690;  Sibley  v.  Mo- 
bile, 3  Woods  (U.  S.  C.  C),  635  ;  Super- 
visors V.  United  States,  4  Wall.  (U  S.) 
435  ;  Eusch  v.  Des  Moines  County,  3 
Woods  (U.  S.  C.  C),  313  ;  Van  Hoffmann 
».  Quiney,  4  Wall.  (U.  S.)  535;  Musca- 
tine V.  Mississippi,  &c.  E.  E.  Co.,  1  Dill. 
(U.  S.  C.   C.)  563;    Rlggs  v.  Johnson 


County,  6  WaU.  (U.  S.)  166;  Weber  v. 
Lee  County,  6  id.  210;  Supervisors  v. 
Durant,  9  id.  415  ;  United  States  v.  Keo- 
kuk, 6  id.  514  ;  Mayor  v.  Lord,  9  id.  409; 
Cass  County  v.  Johnston,  95  U.  S.  360; 
Lansing  v.  County  Treasurer,  1  Dill.  (U.  S. 
C.  C.)  522 ;  Cass  County  v.  Johnston,  95 
U.  S.  360;  Welch  ».  Ste.  Genevieve,  1 
Dill.  (U.  S.  C.  C.)  130  ;  United  States  v. 
Clark  County,  96  U.  S.  211.  Where, 
under  N.  Y.  Laws  1869,  ch.  907,  and 
before  the  passage  of  the  amendatory  act 
of  1871,  ch.  925,  proceedings  had  been 
regularly  taken  to  bond  a  town  in  aid  of  a 
railroad,  and  the  county  judge  had  made 
his  adjudication  and  record  and  had  ap- 
pointed commissioners,  it  was  held  that 
the  proceedings  were  not  invalidated  by 
the  amendatory  act ;  and  that  the  commis- 
sioners might  issue  bonds,  all  payable  in 
thirty  years  ;  that  the  act  of  1871  made  it 
optional  with  the  commissioners  to  thus 
issue  the  bonds  or  to  make  them  payable 
in  a  shoi-ter  time  by  instalments.  Syra- 
cuse Savings  Bank  v.  Seneca  Falls,  86 
N.  y.  317.  Under  the  act  of  the  Ver- 
mont legislature,  approved  Nov.  12,  1867, 
authorizing  towns  to  subscribe  for  stock, 
and  issue  bonds  in  aid  of  railroads,  it  is 
not  sufiScient  to  put  the  instrument  of 
assent  and  certificate  thereof  named  in 
said  act  on  file,  but  they  must  be  filed  and 
recorded  in  order  to  give  the  commission- 
ers authority  to .  make  the  subscription. 
Such  want  of  authority  may  be  set  up  in 
answer  to  mandamus  by  an  assignee  of  the 
claim  of  the  railroad  company,  to  compel 
the  issue  of  bonds  in  pursuance  of  such 
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an  election  has  been  held,  and  a  subscription  voted  without  condi- 
tions, the  duty  of  the  officers  to  make  the  subscription  is  com- 
plete, and  the  act  being  merely  ministerial  may  be  compelled  by 
mandamus} 

Where  bonds  issued  by  a  township  on  a  subscription  to  the  stock 
of  a  railroad  company  are  by  law  required  to  be  countersigned  by 
the  town  clerk  before  being  delivered,  such  act  is  a  mere  ministerial 
act,  and  it  is  not  his  province,  when  called  upon  to  do  the  act,  to  de- 
termine whether  the  proper  steps  have  been  taken  to  authorize  the 
issuance  of  the  bonds.  Hence,  upon  an  application  for  a  manda- 
mus to  compel  a  town  clerk  to  countersign  bonds  executed  by  the 
town  supervisor,  the  clerk  cannot  set  up  matters  affecting  the  legal- 
ity of  the  steps  required  to  be  taken  before  the  bonds  could  properly 
issue,  as  a  reason  for  refusing  to  countersign  them.^  And  the  rem- 
edy will  not  be  defeated  by  mere  laches  upon  the  part  of  the  com- 
pany. Thus  where  a  mandamus  to  compel  the  issue  of  town  bonds 
in  exchange  for  its  stock  was  not  asked  for  until  nearly  six  years 
after  the  relator's  right  accrued,  it  was  held  that,  in  exercising  the 
discretion  of  the  court  in  reference  to  the  writ,  the  delay  would  not 
be  treated  as  laches,  in  the  absehce  of  any  evidence  that  the  town 

8ubdcriI>tion.    Lamoille  Valley  B.  B.  Co',  of  such  suhscriftion,  it  was  held  that  the 

*.  Fairfield,  51  Vt.  257.     That  creditors  railroad  company  would  not  he  heard  to 

may  enforce   a   subscription    (County  of  urge,  as  against  the  right  of  the  county  to 

Morgan  *.  Allen,  103  U.  S.  498  ;  Morgan  deny  the  existence  of  the  power,  that  they 

County  V.  Thomas,  76  lU.  120)  after  his  had  performed  labor  and  incurred  liabil- 

claim  has  been  established  at  law,  Smith  ities  on  the  faith  of  the  supposed  subscrip- 

V.  R.  R.  Co.,  99  U.  S.  398.  tion  ;  and  that  until  it  is  Shown  that  the 

1  People  V.  Logan  County,  63  111.  874 ;  statutory  notice  of  such  special  election 
People  V.  Cass  County,  77  id.  488.  was  properly  given,  there  will  be  no  infer- 

2  Houston  V.  People,  66  111.  398.  In  enoe  in  favorof  the  validity  of  the  election, 
4  proceeding  to  compel  a  county  to  issue  and  the  power  to  make  the  subscription 
its  bonds  in  payiiient  of  a  subscription  will  fail ;  otherwise,  in  case  of  an  election 
to  the  stock  of  a  railroad  company,  a  under  the  general  election  law,  where  the 
showing  that  the  county  court,  at  a  time  time  of  holding  the  same  is  designated  by 
Subsequent  to  the  adoption  of  the  lUi-  the  statute ;  and  that  the  Illinois  oon- 
nois  constitution  of  1870,  entered  an  Stitution  of  1870,  absolutely  prohibiting 
order  reciting  that  the  election  therefor  any  municipal  subscription  in  aid  of  rail- 
had  been  duly  held  in  pursuance  of  law,  roads  except  when  made  in  pursuance  of 
and  directing  the  subscriptidn  to  be  made,  an  election  held  prior  to  th«  adoption 
was  held  not  to  preclude  the  county  from  thereof  under  laws  then  existing,  operated 
denying  that  the  election  was  properly  to  repeal  the  curative  act  of  1869.  The 
held,  or  to  relieve  the  relator  from  the  proviso  to  the  prohibitory  clause  of  the 
burden  of  showing  that  it  was  so  held,  constitution  saves  the  power  only  in  cases 
And  where  no  notice  that  the  want  of  where  it  was  conferred  by  a  vote  of  the 
power  to  make  the  subscription  would  be  people,  not  where  it  depended  alone  upon 
relied  ilpon  was  required  to  be  given  when  legislative  grant.  People  «.  Jackson 
the  boiids  should  be  called  for  in  payment  County,  92  111,  441. 
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was  injured  thereby,  —  especially  as  the  contraot  was  mutual,  and  i|; 
had  been  at  all  times,  since  the  relator's  railway  was  built,  in  the 
power  of  the  town  to  enforce  an  exchange  of  its  bonds  for  stock  of 
the  company.!  Ifor  can  a  county,  city,  or  town  refuse  to  issue  bond? 
for  a  subscription  which  has  been  voted,  upon  the  ground  that  the 
vote  is  for  the  issue  of  bonds  more  favorable  to  it  than  was  contem- 
plated by  the  statute,  —  as,  that  it  was  voted  to  make  them  payable 
in  fi,v6  instalments,  where  the  statute  contemplated  their  payment 
in  three.2  A  railroad  company  has  no  vested  right  to  a  subscription 
until  it  is  actually  made ;  and  until  that  time  the  legislature  may 
repeal  or  modify  the  act  in  any  manner  it  deems  advisable ;  and 
such  repeal  would  be  a  complete  answer  to  the  writ.^ 

■Mandamus  is,  when  appropriate,  an  action  at  law  to  recover 
money,  and  is  subject  to  the  principles  which  govern  such  actions ;  * 
and  the  denial  of  the  writ  is  held  to  be  conclusive  in  a  subsequeat 
action  as  to  the  invalidity  of  the  bonds,  although  the  fact  that  the 
decision  was  based  on  that  ground  is  inferred  from  the  pleadings, 
and  not  from  the  express  language  of  the  judgment.*  These  rules 
were  applied  in  a  case '  where  a  township  issued  its  bonds  with 
interest  coupons  attached,  and  A.  indorsed  the  bonds  to  B.,  and  B. 
indorsed  them  to  the  plaintiff  after  they  were  overdue.  While  the 
bonds  were  in  B.'s  possession  and  overdue,  B.  was  party  to  a  suit  in 
chancery  in  a  State  court,  in  which  D.,  an  owner  of  real  estate  al- 
leged to  be  encumbered  by  mortgage  to  secure  payment  of  the  bonds, 
sought  to  have  them  declared  invalid ;  and  y^as  also  a  co-plaintiff  in 
a  cross  bill  in  the  same  suit,  in  which  it  was  sought  to  have  the 
bonds  declared  valid  and  the  mortgage  foreclosed.  In  these  pro- 
ceedings the  bonds  were  declared  invalid  for  want  of  authoritj'  in 
the  trustee  to  issue  them.  During  the  same  period  B.  applied  to  the 
State  court  for  a  writ  of  mandamus  to  compel  the  trustees  of  the 
township  to  levy  a  tax  for  payment  of  interest  on  the  bonds ;  and  in 
this  suit  the  bonds  were  declared  invalid  upon  the  same  grounds 
as  in  the  equity  suits.  B.  then  indorsed  the  notes  and  coupons  to 
the  plaintiff,  who  brought  mandamus  in  the  United  States  court  to 

•  state  V.  Jennings,  48  Wis.  549.  *  Postmaster-General  Kendall's   Cas^ 
"  Louisville,  &c.  E.  R.  Go.  v.  David-    12  Pet.    (U.   S.)   524;  Louis  o.   Browa 

son,  1  Sneed  (Tenn.),  637.  Township,  109  U.  S.  162. 

*  State  V.  Garoutte,  67  Mo.  445  ;  Cum-  '  Miller,  J.,  in  Louis  v.  Brown  Town- 
berland,  &c.  R.  E.  Co.  v.  Barren  County,  .ship,  109  U.  S.  166 ;  Black  v.  Commis- 
10  Bush  (Ky.),   604 ;  People  v.   Pueblo  sioners,  99  U.  S.  686. 

County,  2  CoL  360.  °  Louis  v.  Brown  Tqwnship,  ajifo. 
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compel  payment  of  the  bonds ;  and  it  was  held  that  he  was  estopped 
by  the  former  proceedings.  When  bonds  mature,  and  the  municipal 
authorities  refuse  or  omit  to  levy  a  tax  to  pay  the  same,  mandamus 
is  the  proper  remedy  to  compel  them  to  do  so,  —  particularly  after 
the  validity  of  the  bonds  has  been  established  by  obtaining  a  judg- 
ment for  the  same.^ 

In  the  United  States  court,  the  fact  that  the  officers  of  the  town, 
city,  or  county,  have  been  enjoined  from  collecting  the  tax  will  be 
no  answer  to  the  writ,  where  the  plaintiff  has  procured  a  judgment.^ 


1  State  V.  Johnson  County,  12  Iowa, 
327.  Where  a  county  haa  been  authorized 
to  issue  railroad  aid  bonds,  parties  who 
have  recovered  judgments  on  such  bonds 
are  entitled  to  a  writ  of  momdamius  to  the 
county  court,  commanding  a  levy  of  a 
special  tax  to  satisfy  such  judgments,  if 
there  are  no  other  funds  of  the  county  out 
of  which  they  can  be  paid.  United  States 
V.  Lincoln  County,  5  Dill.  (U.  S.  C.  C.) 
184.  Where  a  statute  authorizes  a  county 
to  issue  its  negotiable  bonds,  and  makes 
it  the  duty  of  the  county  court  "to  levy 
a  special  tax  of  sufficient  amount  to  pay 
the  interest  and  principal  of  the  bonds  as 
they  become  due,"  the  power  of  taxation 
thus  given  enters  into  and  becomes  a  part 
of  the  obligation  of  the  contract  between 
the  county  and  every  holder  of  such  bonds ; 
and  under  the  Constitution  of  the  United 
States,  this  obligation  of  the  contract  can- 
not be  impaired  or  lessened  in  any  degree 
by  the  constitution  or  laws  of  the  State 
afterwards  enacted.  United  States  v.  Jef- 
ferson County,  1  McCrary  (U.  S.  C.  C), 
8.56.  Where  municipal  bonds  were  issued 
under  authority  of  law,  and  there  was  a 
law,  at  the  time  of  their  issuance,  direct- 
ing a  tax  to  be  levied  for  their  protection, 
it  was  held  that  the  law  for  the  tax  be- 
comes a  part  of  the  contract,  and  the 
holder  of  such  bonds  has  a  right  to  regard 
it  as  a  part  of  his  security ;  and  that  the 
measure  of  his  right  is  the  constitutional 
limit  of  the  power  which  the  legislature 
could  grant  to  the  municipality  when  the 
contract  was  ma4e,  and  that  these  con- 
tracts are  protected  by  the  U.  S.  Constitu- 
tion, and  cannot  be  impaired  by  the 
subsequent  act  of  a  State  legislature  or 
constitutional  convention.  Brodie  v.  Mo- 
Cabej  33  Ark.  690.    A  mandamiM,  prayed 


by  a  holder  of  the  "premium  bonds"  of 
New  Orleans,  to  compel  the  city  officers  to 
levy,  collect,  and  apply  the  special  tax  of 
five  mills  on  the  dollar,  as  provided  by  La. 
Acts  1876,  no.  31,  was  granted.  The 
Supreme  Court  will  not  interfere  with  the 
right  of  the  city  to  remodel  her  budget 
and  tax  ordinances,  to  reduce  her  esti- 
mates of  necessary  expenses,  and  the  rate 
of  taxation  required  to  meet  the  same, 
provided  only  she  maintains  the  appro- 
priation for  the  "premium  bonds,"  and 
the  special  tax  of  iivc  mills  required  by 
said  act.  Moore  v.  New  Orleans,  32  La. 
An.  726 ;  State  v.  New  Orleans,  32  id. 
763;  Hopple  v.  Brown,  13  Ohio  St.  311; 
Com.  V.  Allegheny  County,  32  Penn.  St. 
218  ;  Com.  v.  Perkins,  43  Penn.  St.  400  ; 
Com,  V.  Pittsburgh,  43  id.  391 ;  Maddox 
V.  Graham,  2  Met.  (Ky.)  66  j  Colum- 
bia County  i>.  King,  13  Fla.  452 ;  Limestone 
County  V.  Eothes,  48  Ala.  433;  Shelby 
County  V.  Cumberland,  &c.  E.  E.  Co.,  8 
Bush  (Ky.),  209;  Flagg  v.  Palmyra,  38 
Mo.  440 ;  MoLendon  v.  Anson  County,  71 
N.  C.  38.  The  court  will  Hot,  however, 
because  the  municipal  officers  evade  their 
duty,  appoint  officers  to  assess  and  collect 
the  tax.  Indeed,  they  have  no  power  to 
do  so,  and  to  attempt  it  would  be  an  un- 
warranted usurpation  of  power.  Heine  v. 
Levee  Commissioners,  19  Wall.  (U.  S.) 
655 ;  Eees  v.  Watertown,  19  id.  107.  Nor 
will  the  court  issue  the  writ  where  the 
acts  sought  to  be  compelled  are  unauthor- 
ized. United  States  ».  Macon  County,  99 
tr.  S.  582;  Supervisors  v.  United  States, 
18  Wall.  (U.  S.)  71;  United  States  v. 
Clark  County,  96  U.  S.  211. 

"  Knox  County  v.  Aspinwall,  cmU  i 
Supervisors  v.  United  States,  4  Wall. 
(U.  S.)  435.    And  see  also  Cumberland, 
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Where  the  authority  is  simply  to  aid  a  railroad  company,  and  to 
levy  and  collect  taxes  for  that  purpose,  or  to  borrow  money  and  pay 
the  same,  it  is  optional  with  the  town,  etc.,  whether  to  issue  bonds 
or  not ;  and  the  railroad  company  cannot  elect  to  take  bonds,  and 
bring  proceedings  to  compel  their  issue.  Its  only  claim  is  for  money, 
and  it  has  no  right  to  say  how  it  shall  be  paid.^  Mandamus  lies  to 
compel  the  treasurer  of  a  county,  city,  or  town,  to  pay  over  to  bond- 
holders money  which  has  been  received  by  him,  —  the  proceeds  of  a 
tax  levied  for  that  purpose.^  But  in  these  proceedings,  the  plaintiff 
must  clearly  establish  his  right  to  have  the  bonds  issued  to  him  or 
to  have  the  tax  levied ;  and  except  in  the  case  of  a  bond  fide  holder, 
the  burden  of  showing  that  all  the  requisite  steps  were  taken  by  the 
municipal  corporation  to  render  the  bonds  valid  rests  upon  the  plain- 
tiff, and  jurisdiction  in  such  cases  will  not  be  presumed ;  and  this  is 
also  the  rule  where  a  writ  of  certiorari  is  brought.^ 

Where  the  company  knew  that  there  was  not  a  majority  of  the 
legal  votes  cast  in  favor  of  subscription,  and  that  there  was  no 
legal  power  to  make  the  subscription,  or  to  issue  the  bonds,  before 
incurring  liability  in  reliance  thereon,  it  was  held  that  it  could  not 
enforce  the  issue  of  the  bonds.  And  where,  upon  mandamus  to  com- 
pel the  authorities  of  a  county  to  make  a  subscription  to  a  railroad 
company,  the  return  showed  that  the  directors  of  the  company,  in 

&c.  E.  R.  Co.  V.  "Washington  County,  10  structing  the  road  through  K.,  hut  noth- 

Bush  (Ky.),  564.  ing  was  expended  in  either  of  the  other 

1  Chicago,  &c.  B.  E.  Co.  v.  St.  Anne,  townships.     It  was  held  that  the  three 

101  111.  151.  townships  should  he  regarded  as  a  unit, 

^  State  V.  McCrillis,  4  Kan.  250;  State  and  that  the  tax  was  not  forfeited  hy  the 

V.  Craig,  69  Mo.  565.  failure  to  expend  any  part  of  it  in  either 

'  People  1).  Oldtown,  88  111.  202;  People  of  the  other  townships  specified.  Merrill 
V.  Morgan,  55  N.  Y.  587 ;  Chicago,  &c.  E.  E.  v.  Welsher,  50  Iowa,  61.  It  was  also  held 
Co.  V.  Mallory,  101  111.  683;  People  v.  Cor-  in  this  case  that  the  survey  of  a  line  of  a 
win,  2  Hun  (N.  Y.),  385;  Santa  Cruz  E.  E.  railroad  before  voting  a  tax  to  aid  in  its 
Co.  ■».  Santa  Cruz  County,  62  Cal.  239 ;  construction  does  not  constitute  a  repre- 
Humphrey  County  v.  McAdoo,  7  Heisk.  sentatiou  respecting  the  location  of  the 
(Tenn.)  585;  Atchison,  &c.  E.  E.  Co.  v.  line  of  the  road  which  is  binding  upon  the 
Jefferson  County,  12  Kan.  227.  Although  company,  or  upon  which  the  taxpayer  is 
a  railroad  company  has  not  expended  authorized  to  rely;  that  the  tax  is  assign- 
enough  in  the  city  or  township  to  entitle  able,  and  that  a  suspension  of  work  upon 
it  to  the  whole  tax  voted  in  aid  of  the  the  road  for  nearly  four  years  did  not  work 
road,  it  may  collect  the  part  earned,  a  forfeiture  of  the  tax;  and  that  in  such 
Casady  v:  Lowry,  49  Iowa,  523.  A  tax  case  the  company  would  not  be  estopped 
to  aid  in  the  construction  of  a  railroad  to  collect  the  tax  because  it  had  advised, 
was  voted  in  the  township  of  K.,  to  be  when  the  work  temporarily  ceased,  that 
expended  in  that  and  two  other  townships  the  collection  of  the  tax  should  be  sus- 
specified.  Double  the  amount  of  the  tax  pended. 
was  expended  by  the  company  in  con- 
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contracting  for  the  building  of  the  road,  gave  to  the  contractors  too 
large  a  sum,  it  was  held  that  such  fact  was  no  defence ;  that  the 
directors  had  the  power  to  make  contracts  binding  on  stockholders, 
and  that  if  they  were  fraudulently  made,  the  stockholders  might 
have  them  rescinded  on  a  bill  in  equity .^ 

Where  an  act  of  the  legislature  authorized  a  city  to  issue  its  bonds 
in  aid  of  a  railroad  company,  and  ratified  a  contract  by  which  the 
city,  having  issued  such  bonds,  agreed  to  appropriate  sufficient 
moneys  from  its  treasury  to  pay  the  accruing  interest  thereon, — it 
was  held  that  the  city  was  thereby  authorized  to  levy  a  tax  to  pay 
said  interest,  and  such  authority  carried  with  it  the  duty  to  make 
the  levy.2  But  when  at  the  time  of  the  issue  of  the  bonds  the  con- 
stitution of  the  State  limited  the  taxing  power  of  the  city  to  a  certain 
per  cent  upon  its  taxable  property,  it  was  held  that  the  city  could 
not  exceed  that  limit;  but  having  first  levied  a  tax  sufficient  to  pay 
its  current  expenses,  it  was  bound  by  its  contract  to  exhaust,  if 
necessary,  the  residue  of  its  taxing  power  in  order  to  pay  the  inter- 
est of  the  bonds.  And  that  it  was  not  competent  for  the  legislature, 
by  an  act  passed  after  the  issue  of  the  bonds,  to  direct  that  the 
entire  taxing  power  of  the  city  should  be  exhausted  for  the  payment 
of  the  holders  of  bonds  of  another  issue,  who  had  no  specific  lien 
upon  the  fund  raised  by  taxation,  or  any  part  thereof.  A  city,  with 
a  limited  power  of  taxation,  which,  by  neglect  to  levy  and  collect 
itaxes,  has  permitted  the  interest  on  certain  of  its  bonds  to  fall  in 
arrears,  cannot  defend  an  application  for  the  writ  of  mandamus  to 
compel  the  levy  of  a  tax  to  pay  a  judgment  recovered  for  interest 
due  on  bonds  of  a  later  issue,  by  alleging  that  a  levy  to  pay  the  in- 
terest in  arrears  on  the  older  issue  would  exhaust  its  taxing  power, 
when  at  the  same  time  it  expresses  no  purpose  to  levy  a. tax  for  that 
object. 

Sec.  129.  Remeay  to  annul  Bonds,  etc.  —  Amunicipal  corporation 
which  has  issued  bonds  without  authority  of  law  may  maintain  a 
suit  to  have  the  bonds  declared  void,  and  delivered  up  to  be  cancelled ; 
but  such  a  suit  cannot  be  maintained  where  neither  the  bonds  nor 
their  owners  are  within  the  jurisdiction  of  the  court  j '  and  a  judgment 

1  People  V.  Logan  County,  63  111.  874.    to  issue  bonds  in  payment  of  its  sub- 

2  Sibley  v.  City  of  Mobile,  4  Am.  L.  scription  to  the  stock  of  a  railway  corn- 
Times,  N.  8.  226.  pany,  the  court  held  the  subscription  not 

8  Waverly  v.  Auditor,  100  III.  844.  binding,  and  that  the  defendants  were 
An  action  having  been  brought  for  a  spe-  therefore  entitled  to  positive  relief  by 
cifio  performance  of  a  contract  of  i  town    injunction,  restraining  all  persons  claim. 
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declaring  bonds,  etc.,  void  is  not  binding  upon  any  one  except  the 
parties  to  the  action  who  were  personally  served  with  notice  or  ap- 
peared.^ Any  taxpayer  of  a  county  or  municipal  corporation  may 
bring  a  bill  in  equity  to  restrain  the  payment  of  illegal  bonds ;  ^  and 
where  the  treasurer  of  a  county  has  funds  in  his  hands  which,  unless 
restrained,  he  will  apply  in  payment  of  bonds  issued  by  the  county 
without  warrant  of  law,  and  which  are  void  in  the  hands  of  the 
holders,  a  court  of  equity  will  restrain  such  payment  upon  a  bill 
brought  by  the  county.^ 

If  a  railroad  company  fails  to  comply  with  the  conditions  on  which 
a  county  subscription  has  been  made  to  its  stock,  an  injunction  will 
lie  to  prevent  its  receiving  bonds  agreed  to  be  issued  in  payment,  and 
to  compel  the  surrender  and  cancellation  of  any  already  issued;  and 
this  remedy  may  be  invoked  by  any  one  who  is  a  citizen  and  tax- 
payer of  the  county*  The  validity  of  the  proceedings  should  be 
attacked  by  certiorari,  bill  of  review,  or  writ  of  error.^  A  bill  alleg- 
ing irregularities  in  the  issue  of  bonds  to  a  railroad  company  should 
point  out  specifically  such  irregularities,  to  caU  attention  of  de- 
fendants to  them  and  advise  them  of  what  they  are  to  defend  or 
explain.® 

Where  there  is  a  total  lack  of  authority  to  issue  the  bonds,  or 
where  they  were  fraudulently  issued,  they  may  be  annulled  upon 
proper  proceedings.    Thus,  where  the  record  showed  that  in  Septem- 

ing  under  the  company  or  the  plaintiff  supervisors   might  carry  out  their  suhr 

from  asserting  any  claim  against  the  town  scription  of  $100,000,  and  direct  the  issu- 

by  reason  of  such  stock  subscription.    Per-  ance  of  the  bonds  of  the  county  therefor 

kins  ■».  Port  Washington,  37  Wis.  177.  in  the  mode  prescribed  by  the  statute. 

^  Brooklyn  v.  Ins.  Co.,  99  IT.  S.  362;  Such  subscription  may  be  subsequently 

Roberts  v.  Holies,  101  id.  119  ;  Empire  v.  confirmed  by  special  act  of  the  legislature. 

Darlington,  101  id.  87.  Redd  v.  Henry  County,  31  Gratt.  (Va.) 

2  Winston  v.  Tennessee,  &c.  R.  R.  Co.,  695.     Where  lie  statute  makes  the  officer 

1  Baxt.  (Tenn.)  60.     Where  the  statute  personally  liable  for  a  refusal  to  perform  a 

provided  a  mode  for  contesting  an  election  duty  imposed  upon  him,  an  action  will 

to  subscribe  to  the  stock  of  an  internal  not  lie  against  the  municipal  corporation 

improvement  company,  a  court  of  equity  for  damages  resulting  from  the  non-issue 

may,  on  bill  filed  by  i  the  requisite  number  of  bonds  duly  subscribed.     Santa  Cruz 

of  the  taxpayers,  enjoin  the  issue  of  bonds  R.  R.   Co.  v.  County  of  Santa  Cruz,  62 

of  the  county  or  corporation  in  payment  of  Cal.  180. 

the  subscription,   if  irregular.     In  such         •  Missouri    River,   &c.   R.   R.   Co,  .v. 

case,  the  supervisors  of  a  county  having  Miami  County,  12  Kan.  230. 
resolved  to  subscribe  $100,600  on  condi-         *  Wagners.  Meety,  69  Mo.  150. 
tion  that  a  certain  town  subscribe  $50,000,         '  Anderson  County  v.  Houston  &  Great 

it  was  held  that  a  resolution  to  rescind  the  Northern  R.  R.  Co.,  52  Tex.  228. 
subscription  was  invalid.    The  town  hav-         '  Matthews  v.  Blount,  3  Lea  (Tenn. ), 

ing  made  the  subscription  of  $50,000,  the  120. 
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ber,  1871,  a  vote  was  had  by  which  the  county  board  was  authorized 
to  subscribe  to  the  capital  stock  of  a  railway  company ;  and  that  in 
September,  1873,  two  members  of  the  board  met,  without  any  re- 
quest or  call  for  a  special  session,  and  without  any  notice  to  the 
third  member,  —  who  was  present  in  the  county  and  could  have  been 
served  with  notice,  —  and  not  at  a  regular  or  adjourned  session;  and 
that  notice  of  such  session  was  intentionally  and  fraudulently  with- 
held by  the  company  from  said  third  member ;  and  that  at  such  ses- 
sion the  two  commissioners  present  passed  a  resolution  directing  a 
subscription  to  the  capital  stock  of  a  railway  company,  and  the  sub- 
scription was  accordingly  made,  —  it  was  held  that  the  subscription 
was  not  a  legal  and  binding  contract  upon  the  county,  and  that  it 
could  maintain  an  action  to  have  it  set  aside  and  cancelled.^  So, 
where  a  railroad  company  has  done  that  which  would  release  an  indi- 
vidual from  his  subscription,  a  municipal  corporation  is  released 
from  its  subscription,  and  a  rescission  of  the  contract  wiU  be  decreed 
upon  a  bill  brought  for  that  purpose.^ 

A  municipal  corporation  is  not  estopped  from  maintaining  a  bill 
in  equity  to  enjoin  the  officers  of  a  railway  company  from  disposing 
of  its  bonds,  and  to  cancel  them,  by  the  acts  of  its  officers  in  assum- 
ing control  over  the  railway  stock  received  therefor,  and  levying 

1  Paola  &  Fall  Eirer  Eailw.  Co.  v.  An-  become  holders  of  the  honds,  a  judgment 

derson  Co.,  16  Kan.  302;  Anderson  Co.  v.  was  rendered  by  the  Court  of  Appeals  an- 

Paola  &  Fall  Eiver  Eailw.  Co.,  20  Kan.  nulling  the  proceedings  for  bonding  the 

634.  town,  it  appearing  that,  although  the  affl- 

*  Crawford  County  v,  Pittsburgh,  &c.  davits  and  consents  were  in  form  sufBcient, 
E.  E.  Co.,  82  Penn.  St.  141.  Bonds  of  a  the  consents  of  a  majority  had  not  in  fact 
county,  sealed  and  signed  by  the  proper  been  obtained.  In  a  subsequent  action  by 
officers,  made  payable  to  bearer,  and  con-  the  town  against  these  banks  to  have  the 
taining  a  recital  that  they  were  issued  in  bonds  delivered  up  and  cancelled,  it  was 
accordance  with  a  law  of  the  State,  and  held  that  the  defendants,  not  being  par- 
were  authorized  by  a  vote  of  the  people  of  ties  to  said  judgment,  were  not  thereby 
the  county,  are  prima /acic  valid,  although  estopped  from  setting  up  the  affidavit  of 
the  particular  purpose  for  which  the  bonds  the  assessors  as  proof  of  the  consents,  etc.; 
were  voted  is  not  stated  therein.  Caipen-  that  the  record  of  the  proceedings  for  the 
ter  V.  Buena  Vista  County,  6  Dill.  (U.  8.  issuance  of  the  bonds  created  a  prima 
C.  C.)  556.  In  Springport  v.  Teutonia  facie  liability;  that  it  was  incumbent  on 
Savings  Bank,  75  K.  Y.  397,  a  town  is-  the  town,  notwithstanding  said  reversal 
sued  negotiable  bonds  in  aid  of  a  railroad,  of  proceedings,  to  rebut  the  presumption 
under  a  statute  providing  that  a  certified  afforded  by  the  assessors'  affidavits  ;  that 
copy  of  affidavits  of  the  town  assessors  the  affidavits  are  not  conclusive  in  favor 
that  the  required  consents  of  a  majority  of  the  defendants,  and  the  railroad  com- 
of  the  taxpayers  have  been  given,  shall,  missioners  could  not  estop  the  town  from 
together  with  the  consents,  be  "presump-  disputing  the  consents;  and  that  the  town 
tive  evidence  "  of  the  facts  therein  con-  was  entitled  to  the  relief  sought, 
tained.    After  certain  savings  banks  had 
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taxes  and  paying  the  interest  on  the  bonds,  where  the  subscription  is 
invalid  because  of  a  failure  to  comply  with  the  law.^  Thus,  a  county 
will  not  be  estopped  by  the  completion  of  a  railroad  according  to 
the  terms  of  an  attempted  subscription,  from  denying  the  legality 
of  the  election.  No  notice  that  the  want  of  power  to  make  the 
subscription  would  be  relied  upon  is  required  to  be  given  when 
the  bonds  are  called  for  in  payment  of  the  subscription ;  nor  will 
the  company  be  heard  to  urge,  as  against  the  right  of  the  county 
to  deny  the  existence  of  the  power,  that  it  had  performed  labor  and 
incurred  liabilities  on  the  faith  of  the  supposed  subscription.^  But 
a  municipal  corporation  having  issued  certain  railway-aid  bonds  after 
a  decree  of  the  court  had  determined  that  the  county  had  the  power 
to  do  so,  aU  persons  purchasing  such  bonds  become  privies  to  the 
decree,  and  may  rely  upon  its  estoppels.^  So,  where  at  an  election 
held  according  to  law,  the  people  of  a  county  authorized  their  proper 
representatives  to  treat  certain  outstanding  county  obligations  as 
properly  authorized  by  law,  for  the  purpose  of  settling  with  the 
holders,  and  the  settlemerK  has  been  made,  the  validity  of  the  obli- 
gations can  no  longer  be  contested;  and  a  judgment  upon  the  merits, 
dismissing  an  action  brought  by  certain  taxpayers  of  a  county 
against  the  county  commissioners,  to  enjoin  the  issue  by  them  of 
certain  railway-aid  bonds,  is  an  estoppel  to  a  subsequent  action 
after  the  bonds  have  been  issued,  brought  in  the  name  of  the  State 
upon  the  relation  of  certain  other  taxpayers  of  the  same  county, 
against  the  county  commissioners,  the  railway  company,  and  pur- 
chasers of  the  bonds,  to  have  the  bonds  adjudged  Olegal  and  void.* 
In  proceedings  of  this  character  the  bondholders  are  necessary 
parties  ;^  and  those  not  made  parties  thereto  are  not  affected  by  the 
proceedings. 

Sec.  130.  Municipal  Corporations  may  Enforce  Delivery  of  Stock  to 
them.  —  A  railroad  corporation,  upon  the  payment  of  a  subscription 
to  its  stock  by  a  municipal  corporation,  is  under  the  same  obligation 
to  deliver  the  stock  to  it  that  it  is  under  to  individual  subscribers, 
and  the  delivery  may  be  enforced.  But  the  contract  of  subscription 
is  entire,  and  until  the  full  subscription  is  paid,  the  delivery  cannot 

1  Madison  County  v.  Paxton,  57  Miss.  «  County  of  Jasper  v.  Ballou,  103  IT.  S. 
701.  745. 

2  People  V.  Jackson  County,  92  111.  '  Board  v.  Texas,  &c.  E,  E.  Co.,  46 
**!•  Tex.  316 ;  Leavenworth,  &c.  E.  E.  Co.  v. 

0  State  ».  C.  &  L.  E.  E.  Co.,  13  S.  C.    Douglass  County,  18  Kan.  169. 
290. 


882  MUNICIPAL  SUBSCRIPTIONS.  [CHAP.  VH. 

be  enforced.  Thus,  in  an  Iowa  case,'  a  county,  in  accordance  with  a 
vote  of  a  duly  authorized  election,  subscribed  for  $100,000  of  the 
stock  of  a  railway  company,  payment  of  which  was  to  be  made  in 
bonds  of  the  county ;  the  articles  of  incorporation  of  the  company 
provided  that  if  the  instalments  of  subscriptions  were  not  paid  when 
called  for,  the  amount  due  should  be  collected  by  suit,  or  the  stock 
with  all  payments  made  forfeited,  or  the  stock  sold  at  auction ;  the 
by-laws  provided  that  certificates  of  stock  should  be  issued  if  desired, 
upon  payment  of  the  first  instalment,  and  that  the  amount  of  the 
instalment  should  be  credited  thereon ;  it  was  the  practice  of  th* 
company  to  give,  in  addition  to  these,  receipts,  for  subsequent  payr 
ments  and  paid-up  certificates  only  when  all  the  payments  had  been 
made;  the  county  having  issued  its  bonds  for  $30,000,  and  refused 
to  issue  more,  and  brought  its  action  to  compel  the  company  to  issue 
stock-certificates  for  that  amount,  it  was  held  that  the  contract  was 
an  entire  and  indivisible  one. 

A  municipal  corporation  occupies  no  better  position  than  any  other 
subscriber,^  and  while  no  formal  acceptence  of  its  subscription  is 
necessary,*  yet  until  there  has  been  an  acceptance  express  or  implied 
no  contract  exists.  Thus,  in  a  Missouri  case,*  the  county  court  of 
Greene  county,  without  a  vote  of  the  people,  by  order  of  June  20, 
1870,  subscribed  $400,000  to  the  capital  stock  of  Kansas  City  and 
Memphis  E.  E.  Co.  Order  modified  October  4,  1870,  so  as  to  make 
subscription  to  Hannibal  and  St.  Joseph  E.  E.  Co.  -to  aid  in  building 
the  K.  C.  and  M.  E.  E.  April,  1871,  order  made  rescinding  former 
orders,  and  in  July,  1871,  order  rescinding  the  rescinding  order  of 
April,  1871,  and  bonds  issued,  payable  to  H.  and  St.  Jo.  E.  E.  Co., 
or  bearer.  It  was  held  that  as  there  was  no  acceptance  by  the  latter 
company  of  the  subscription,  there  was  neither  a  contract  nor  a  con- 
sideration for  one,  and  that  it  was  incompetent  for  the  K  C.  and 
M.  E.  E.  Co.  to  accept  the  subscription.  - 

Sec.  131.  Remedy  of  Taxpayer  against  bsue  of  illegal  Bonds : 
Collection  of  tax  to  pay,  etc. — Any  taxpayer  of  a  municipal  cor- 
poration may  bring  a  bill  in  equity  in  his  own  name  and  on  his  own 
behalf  and  the  behalf  of  all  other  taxpayers,  to  enjoin  either  the 
issue  of  bonds  or  the  raising  of  money  by  taxation  to  pay  the  same ;  * 

*  Wapello  County  v.  Builington,  &c.         *  State  v.  Garoutte,  67  Mo.  445. 
B.  B.  Co.,  44  Iowa,  685.  '  Bittinger   v.    Bell,    65    Ind.    445  ; 

2  Pittsburgh,  &c.   R.  E.   Co.  ii.  AUe-  Wright  v.  Bishop,  88  111.  302 ;  Nefzger 

gheny  County,  79  Penn.  St.  210.  v.  Davenport,  &c.  R.  R.  Co.,  80  Iowa, 

«  State  V.  Garoutte,  67  Mo.  445.  642;  Campbell  v.  Paris,  &o.'R.  R.  Co.,  71 
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but  where  the  collection  of  the  tax  might  have  been  restrained,  a 
taxpayer  cannot  recover  the  amount  of  a  tax  paid  by  him,  of  the 
treasurer  of  the  corporation,  after  it  has  been  paid  over  either  to 
the  bondholders  or  the  railroad  company.^  But,  as  we  have  seen,  a 
taxpayer  may  procure  an  injunction,  restraining  the  treasurer  from 
paying  over  the  money  after  the  tax  is  collected.^  After  bonds  have 
been  issued  an  injunction  will  not  be  granted,  unless  the  municipal 
corporation  hsiS  a  valid  defence  to  the  bonds* 

Sec.  132.  Remedies  against  Municipal  Corporations  in  respect  to 
invalid  Bonds,  etc.  —  Except  where  the  contract  is  prohibited  by  a 
penal  law,  or  is  founded  upon  an  immoral  consideration,*  money 
paid  to  a  municipal  corporation  for  its  bonds,  which  it  had  no  author- 
ity to  issue,  by  a  lonA  fide  holder,  may  be  recovered  by  such  bond- 
holder in  an  action  for  money  had  and.rtfceived.s  A  repeal  of  the 
charter  of  a  municipal  corporation  defeats  liability  upon  these  bonds 
against  the  corporation  succeeding  it,  except  to  the  extent  to  which 
the  latter  succeeds  to  the  property  of  the  former,^  —  unless  the  legisla- 
ture makes  express  provision  for  the  payment  thereof  by  the  new 
corporation,  as  a  consideration  for  the  granting  of  the  new  charter 
under  a  new  name.    Mere  amendments  to  the  charter,  or  even  the 


ill.   611;  ChestnutWood  ■»;  Hood,  68  id.  atid  had  no  interest  in  the  snit  except  as 

132;  Redd  v.   Henry  County,  31  Gratt.  such  treasurer,  it  was  held  that  he  should 

(Va.)  695;  Delaware  County  v.  McClin-  have  been  made  a  party.     "Where  a  peti- 

toek,  61  Ind.   325;  Jager  v,  Dougherty,  tion  to  county  commissioners  for  an  appro- 

61  id.  418;  New  Orleans,  &c.  R.  E.  Co.  v.  priation  to  aid  in  the  construction  of  a 

Dunn,  61  Ala.  128 ;  Winston  v.  Tennessee,  railroad  contained  a  condition  that  the 

&c.  R.  E.  Co.,  1  Baxt.  (Tenn.)  60.  company  should  build  a  depot  in  a  certain 

I  Butler  11.  Fayette  County,  46  Iowa,  town,  it  was  held  that  this  condition  did 

326.     In    a   proceeding   by    a   taxpayer  not  vitiate  the  petition,  or  render  the  pfo- 

against  a  county  treasurer  to  enjoin  the  ceedings  thereon  Void.     Bittii%er  v.  Bell, 

fiolleotion  of  a  tax  assessed  upon  the  prop-  65  Ind.  445. 

erty  of  a  township,  for  the  purpose  of  2  Mississippi,  &c;.  R.  R.  Co.  tf.  Miami 

ftieetiiig  an  appfopriation  Voted  by  such  County,  12  Kan.  230. 

toWniShip  to  aid  in  the  coOstmrction  6f  a  a  Wilkinson  ■»,  feru,  61  Ind.  1 . 

railroad,    such   township  is  a  necessary  4  Thomas    v.    Richmond,    12    Wall, 

party;  but  the  county  commissioners,  the  (U.  S. )  34&. 

railtoad  company,  and  the  persons  who  *  In  Dill  v.  Wafsham,  7  Met.  (Maes.) 

signed  the  petition  to  the  county  com-  438,  money  paid  to  a  town  for  the  exclu- 

missi6ners  for  such  appropriation,  are  hot,  sive  right  of  digging  oysters,  when  the 

unless  it  appe&rs  that  the  interests  of  the  town  had  no  authority  to  ^ve  such  a 

last-iiatoed  persons  were  adverse  to  those  right,  was  recovered  badi  in  an  action  for 

of  the  plaintiff.     Where,  howevef ,  a  resi-  money  had  and  received.    Marsh  «.  Fulton 

dent  citizen  and  taxpayer  of  such  town-  County,  10  Wall.  (U.  8.)  676. 

ship  asked  to  be  made  a  party  defendant,  ^  Mount   Pleasant  ».   Beckwith,    100 

alleging  that  the  county  treasurer  was  not  IT.  S.  614. 
a  citizen  and  taxpayer  of  the  tottaship. 
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granting  of  a  new  charter,  where  the  substantial  identity  of  the  cor- 
poration is  not  destroyed,  do  not  defeat  the  rights  of  creditors.^  In 
the  case  last  cited  ^  it  was  held  that  a  change  in  the  charter  of  a 
municipal  corporation,  in  whole  or  part,  by  an  amendment  of  its  pro- 
visions, or  the  sjabstitution  of  a  new  charter  in  place  of  the  old  one, 
embracing  substantially  the  same  corporators  anc^  the  same  territory, 
will  not  be  deemed,  in  the  absence  of  express  legislative  declaration 
otherwise,  to  affect  the  identity  of  the  corporation,  or  to  relieve  it 
from  its  previous  liabilities,  although  different  powers  are  possessed 
under  the  amended  or  new  charter,  and  different  officers  administer 
its  affairs. 

Sec.  133.  Rules  of  Construction  adopted  by  United  States  Court. 
—  Upon  the  construction  of  these  enabling  acts,  the  United  States 
Court  will  follow  the  decisions  of  the  highest  appellate  court  from 
which  the  question  arose,  unless  the  decisions  of  that  court  are  con- 
flicting or  unsettled;  in  which  case  it  will  decide  the  questions 
according  to  its  own  idea  of  the  law  which  should  control ;  *  and  a 


1  Milner  v,  Pensaoola,  2  Woods  (U.  S. 
C.  C),  632  ;  Broughton  v.  Pensacola,  93 
U.  S.  26tJ. 

s  Broughton  v.  Pensaoola,  93  V.  S. 
266. 

»  Ohio  Life  Ins.  Oo.  v.  Deholt,  16 
How.  (U.  S.)  416 ;  Santonio  v.  Mehaffy, 
96  id.  312.  "  The  sound  and  true  rule," 
said  Taney,  C.  J.,  in  Ohio  Life  Ins.  Co.  v. 
Debolt,  15  How.  (U.  S.)  432,  "is  that  if  the 
contract  when. made  is  valid  by  the  laws 
of  the  State,  as  then  expounded  hy  all  the 
departments  of  its  government,  and  admin- 
istered in  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by  any 
subsequent  act  of  the  legislature  of  the 
State  or  decision  of  its  courts,  altering  the 
construction  of  the  law."  So  in  City  v. 
Lamson,  9  Wall.  (U.  S.)  485,  Nelson,  J., 
speaking  for  the  court,  said :  "  It  is  urged 
also  that  the  Supreme  Court  of  Wisconsin 
has  held  that  the  act  of  the  legislature 
conferring  authority  upon  the  city  to  lend 
its  credit  and  issue  the  bonds  in  question, 
was  in  violation  of  the  provisions  of  the 
Constitution  above  referred  to.  But  at 
the  time  this  loan  was  made  and  these 
bonds  were  issued,  the  decisions  of  the 
courts  of  the  State  favored  the  validity  of 
the  law.  The  last  decision  cannot  there- 
fore be  followed."    Again,  in  Olcott  v. 


Supervisors,  16  Wall.  (U.  S.)  690,  the 
couH,  speaking  through  Strqno,  J. ,  said : 
"This  court  has  always  ruled  that  if  a  con- 
tract when  made  was  valid  under  the  Con- 
stitution and  laws  of  a  State,  as  they  had 
been  previously  expounded  by  its  judicial 
tribunals  and  as  they  were  understood  at  the 
time,  no  subsequent  action  by  the  legisla- 
ture or  the  judiciary  will  be  regarded  by 
this  court  as  establishing  its  invalidity." 
To  the  like  effect  are  some  very  recent 
decisions  of  this  court.  In  Douglass  v. 
County  of  Pike,  99  U.  S.  687,  upon  a 
review  of  some  of  the  previous  cases,  the 
court  said  that  "  the  true  rule  is  to  give  a 
change  of  judicial  oonstruetion  in  respect 
of  a  statute  the  same  operation  on  con- 
tracts and  existing  contract  rights  that 
would  be  given  to  a  legislative  amend- 
ment ;  that  is  to  say,  make  it  prospec- 
tive but  not  retroactive.  After  a  statute 
has  been  settled  by  judicial  construc- 
tion, the  construction  becomes,  so  far 
as  contract  rights  acquired  under  it  are 
concerned,  as  much  a  part  of  the  statute 
as  the  text  itself,  and  a  change  of  decis- 
ion is  to  all  intents  and  purposes  the  same 
in  its  effect  on  contracts  as  an  amendment 
of  the  law  by  means  of  a  legislative  enact- 
ment. So  far  as  this  case  is  concerned  we 
have  no  hesitation  in   saying  that   the 
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similar  course  would  be  adopted  when  the  question  had  never  been 
before  the  State  court. 


rights  of  the  parties  are  to  he  determined 
according  to  the  law  as  it  was  judicially 
construed  to  be  when  the  bonds  in  ques- 
tion were  put  on  the  market  as  commer- 
cial paper."  Taylor  v.  Ypsilanti,  105 
U.  S.  60.  See  also  New  Buffalo  v.  Cambria 
Iron  Co.,  105  U.  S.  73,  in  which  a  town  in 
Michigan  Toted  and  donated  to  a  railroad 
company  a  certain  sum  upon  the  condi- 
tion that  it  should  build  a  railroad  under 
statute  of  that  State.  At  the  time  of 
the  issue  and  donation  of  the  bonds  the 
courts  of  the  State  and  the  legislature  and 
the  executive  department  held  such  bonds 
valid.  Afterward,  in  People  v.  Salem,  20 
Mich.  432,  and  other  cases,  the  Supreme 
Court  of  the  State  held  such  bonds  void 
and  not  binding  on  the  municipalities 
issuing  them.  It  was  held  that  the  bonds 
were  valid  in  the  hands  of  a  bond  Jide 
holder  for  value,  and  that  the  fact  that 
the  holder  for  value  did  not  receive  the 
bonds  until  after  the  State  Supreme  Court 
had  pronounced  them  invalid,  would  not 
affect  his  rights.  If  he  was  not  a  holder 
for  value  he  would  have  all  rights  that 
the  railroad  company  had  by  virtue  of 
its  contract  with  the  township;  and  it 
was  not  material  that  it  was  a  donation, 
and  not  a  subscription  of  stock.  In  Kail- 
road  Co.  V.  County  of  Otoe,  16  Wall. 
(U.  S.)  674,  it  was  held  that  in  the  ab- 
sence of  constitutional  provisions  making 
a  distinction  between  municipal  subscrip- 


tions to  stock  and  municipal  appropria- 
tions of  money  or  credit,  there  was  no 
solid  ground  upon  which,  so  far  as  legisla- 
tive power  was  concerned,  to  rest  such  a 
distinction.  "  Both  are  for  the  purpose 
ot  aiding  in  the  construction  of  the  road  ; 
both  are  aimed  at  the  same  object,  secur- 
ing a  public  advantage,  obtaining  a  high- 
way or  an  avenue  to  the  markets  of  the 
country  ;  both  may  be  equally  burden- 
some to  the  taxpayers."  Olcott  v.  Super- 
visors, 16  "Wall.  (U.  S.)  91  ;  Town  of 
Queensbury  v.  Culver,  19  id.  91.  At 
the  time  the  bonds  were  voted,  two  or 
more  raili'oad  companies  forming  a  con- 
tinuous or  connected  line  were  authorized 
by  statute  to  consolidate  and  form  one 
corporation,  the  statute  investing  the  con- 
solidated company  with  the  powers,  rights, 
property,  and  franchises  of  the  constitu- 
ent companies.  It  .was  held  that  the  fact 
that  the  aid  was  voted  to  one  company 
and  the  bonds  were  given  to  a  consolidated 
company,  of  which  it  formed  a  part,  did 
not  invalidate  them.  The  vote  was  in 
view  of  the  existing  statutes.  County  of 
Scotland  v.  Thomas,  94  U.  S.  682 ;  Town 
of  East  Lincoln  v.  Davenport,  id.  801 ; 
Wilson  V.  Salamanca,  99  U.  S.  504 ;  Nu- 
gent V.  Supervisors,  19  WalL  232  ;  Em- 
pire V.  Darlington,  101  U.  S.  91  ;  Menasha 
V,  Hazard,  102  id.  81  ;  Harter  v.  Kemo- 
chan,  103  id.  574 ;  Tipton  Co.  v.  Loco- 
motive Works,  id.  532,  533. 
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Corporate  Meetings,  and  Directors. 


Seo.  134.  Notice  of  Meetings. 

135.  Waiver  of  Notice:  Presumptions. 

136.  Adjourned  Meetings, 

137.  General  and  Special  Meetings. 

138.  Majority  at  Meeting  may  ex- 

press Corporate  Will. 

139.  Place  of  Meeting:  Meetings  held 

out  of  State. 

140.  Directors  may  hold  Meetings  out 

of  the  State. 

141.  Jurisdiction  in  Equity  to  re- 

strain. 

142.  Irregular   Meetings :    Proceed- 

ings at  Corporate  Elections. 
148.  Rule  as  to  proxies,  Powers  of 

Inspectors,  etc. 
144.  Controverted  Elections. 

143.  Holding  of  Election  compelled 

by  Mandamus. 
148.  What  Officers  may  be  elected. 
147.  Election  of  Directors. 


Seo.  148.  Be  facto  Directors. 

149.  Acceptance  by. 

150.  Relation  of  Directors  to  Stock- 

holders. 

151.  Relation  of   Directors   to   the 

Corporation  and  the  Public: 
Liability  for  Wrongful  Acts. 

152.  What  must  be  shown,  to  sus- 

tain Suit  against  Directors  by 
Stockholders, 

153.  Powers  of  Directors. 

154.  Delegation  of  Powers. 

165.  How  Directors  should  act:  For. 

malities. 
168.  Where  they  may  meet. 
167.  Notice  of  Meetings :  Quorum. 

158.  Compensation  of. 

159.  Directors'  Knowledge  of  Facts, 

Effect  of. 
180.  Liability    to   the    Public    for 
Fraud. 


Sec.  134  Notice  of  Meetings. — All  meetings  of  stockholders  must 
be  notified  in  the  manner  provided  by  statute,  or  if  no  provision  is 
made  therefor  by  statute,  in  the  manner  provided  therefor  in  the 
by-laws,  in  order  to  be  valid.'  Thus,  where  the  by-laws  provided 
that  meetings  of  the  stockholders  should  be  called  by  the  trustees, 
the  action  of  the  board  of  trustees  was  held  necessary  to  convene  a 
legal  meeting,  and  the  president  of  the  corporation  had  no  authority, 
as  such,  to  call  a  meeting.^  If  no  provision  in  reference  to  notice 
exists  either  in  the  statute  or  by-laws,  reasonable  personal  notice 
must  be  given,^ 


1  Shelby  R.  R.  Co.  v.  Louisville,  &o. 
R.  R.  Co.,  12  Bush  (Ky.),  62  ;  State  v. 
Pettonelli,  10  Nev.  141. 

^  State  V.  Pettonelli,  ante. 

'  Warner  v.  Mower,  11  Vt.  886  ;  Eex 
V.  Langhorn,  4  Ad.  &  El.  638 ;  People  v. 
Batchelor,  22  N.  Y.  128  ;  State  v.  Fer- 
guson, 81  N,  J.   L.  107.    It  is  held  to 


be  a  plain  dictate  of  reason,  that  no  func- 
tion intrusted  to,  or  existing  in  a  num- 
ber of  persons,  can  be  rightfully  or 
lawfully  exercised  without  a  reasonable 
notice  to  all  the  members  composing  the 
body.  People  v.  Batchelor,  22  N.  Y. 
128  ;  People's  Ins.  Co.  v.  Westcott,  U 
Gray  (Mass.),  440.    And  the  absence  of  a 
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The  common  law,  in  the  absence  of  statutory  or  other  regulations 
on  the  subject,  requires  that  personal  notice  be  given ; '  that  it  be  in 
writing,  and  signed  by  the  proper  officer  of  the  corporation ;  ^  that  it 
contain  the  time  and  place  of  meeting,  unless  there  be  some  stand- 
ing rule  or  general  custom,  known  to  the  members,  fixing  these 
things ;'  and  state  the  business  to  be  transacted,  unless  it  is  a  gen^ 
eral  meeting  for  the  transaction  of  business,  or  for  a  particular  object 
provided  for  by  the  articles  or  by-laws  of  the  corporation ;  *  and  it 
should  be  issued  by  some  person  having  authority  to  call  the  meet- 
ing ;  ^  and  if  there  is  no  officer  by  whom  a  meeting  can  be  called,  it 
has  been  held  that  the  powers  of  the  corppration  are  suspended  until 
a  new  charter  is  obtained,  or  the  legislature  makes  provision  for  a 
new  mode  of  calling, a  meeting.®    But  this  doctrine  is  questionable. 


member  from  home  will  not,  ordinarily, 
excuse  a  want  of  notice.  Jackson  v. 
Hampden,  20  Me.  37.  But  it  has  been 
held  that  the  mental  imbecility  of  a  mem- 
ber will  not  render  the  proeeedinga  of  a 
corporate  meeting  invalid  on  account  of  a 
want  of  notice  to  him.  Stebbins  v.  Mer- 
,ritt,  10  Cush.  {Mas.s.)  27.  The  pledgee 
.of  stock  is  not  generally  entitled  to  no- 
tice. MoDaniels  v.  Flower  Brook  Manuf. 
Co.,  22  Vt.  274  "Where,  by  the  records 
of  a  meeting,  it  appeared  that  a  majority 
of  the  directors  were  present,  it  was  held 
that  it  would  be  presumed  that  all  had  re- 
quisite notice.  Sargent  v.  Webster,  13 
Met.  (Mass.)  497;  Lane  v.  Brainerd,  30 
Conn.  565.  Nor  can  the  validity  of  the 
.the  acts  of  directors  be  collaterally  ques- 
tioned on  the  ground  of  a  want  of  notice. 
Chamberlain  v.  PainesvUle,  &c.  R.  E.  Co., 
15  Ohio  St.  225.  If  the  articles  of  asso- 
ciation or  by-laws  provide  for  the  times 
and  places  of  holding  meetings,  it  would, 
undoubtedly,  be  the  duty  of  members  to 
take  notice  of  the  same  ;  and  if  they  pre- 
scribe the  notice  to  be  given,  such  notice 
as  required  as  to  .the  time  and  mode  of 
service  may  undoubtedly  be  given,  and 
this  would  be  all  that  could  be  required. 
People  V.  Batchelor,  22  N.  Y.  128.  The 
time  and  place  of  meeting,  it  is  claimed, 
may  be  fixed  by  usage,  a  tacit  understand- 
ing of  the  members,  or  in  other  ways  of 
which  members  may  be  required  to  take 
notice.  Atlai)tip  Ins.  Co.  v.  Sanders,  36 
N.  H.  252. 

VOL.  I. —  22 


1  Stevens  ■».  Eden  Meeting  House  Soc, 
12  Vt.  688  ;  "Wiggin  v.  Freewill  Baptist 
Church,  8  Met.  (Mass.)  301 ;  Savings 'Bank 
V.  Davis,  8  id.  191  ;  Taylor  v.  Qiiswold, 
3  N.  J.  Eq.  222  ;  Rex  o.  Langhom, 
6  N.  &  M.  (N.  C.)  203 ;  Stow  v.  "Wyse,  7 
Conn.  214;  Bethany  «.  Sperry,  10  id.  200. 

'  The  summons  must  be  from  one  hav- 
ing authority  to  issue  the  same.  Evans  v. 
Osgood,  18  Me.  213;  Stevens  v.  Eden 
Meeting  House  Soc,  12  Vt.  688  ;  Bethany 
V.  Sperry,  10  Conn.  200.  See  also  in  case 
of  no  ofScer  authorized  to  give  notice, 
Goulding  ».  Clark,  34  N.  H.  148  ;  Citizens' 
Mut.  Fire  Ins.  Co.  v.  Soitwell,  8  Allen 
(Mass. ),  217  ;  Chamberlain  v.  Painesville, 
&c.  E.  E.  Co.,  15  Ohio  St.  225.  But  it 
has  been  held  that  the  notice  need  not  be 
in  writing,  and  that  if  the  members  are 
fully  informed  of  meetings  by  parol,  it  is 
sufficient.  Wile,  on  Corp.  46 ;  Eex  v. 
Hill,  4  B.  &  C.  442. 

»  Sc  British  Sugar  Refining  Co.,  3  :K.  & 
J.  408  ;  26  L.  J.  Ch.  369  ;  Graham  v.  Van 
Diemen's  Land  Company,  1  H.  &  N.  541  ; 
26  L.  J.  Ex.  73  ;  Be  Irrigation  Company 
of  France  ;  Fox's  Case,  L.  R.  6  Ch.  176  ; 
Jones  V.  Milton  &  Rush  T.  Co.,  7  Ind. 
547  ;  Warner  v.  Mower,  11  Vt.  385. 

*  Sampson  v.  Bowdoinham  Steam  Mill 
Co.,  36  Me.  78  ;  Warner  v.  Mower,  11  Vt. 
385 ;  Merritt  v.  Ferris,  22  HI.  303 ; 
Brioe's  Ultra  Fires,  354. 

'  Taylor  v.  Griswold,  3  N.  J.  Eq.  222  ; 
Evans  v.  Osgood,  18  Me.  213. 

»  Goulding  ».  Ckrl?,  34  N.  H.  148. 
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and  is  not  believed  to  be  accurate  as  applied  to  railway  corporations, 
as  officers  elected  at  a  meeting  called  by  any  of  the  officers  would 
at  least  be  de  facto  officers,  and  no  one  but  the  State  could  question 
their  authority ;  and  the  State  would  hardly  be  likely  to  seek  the 
destruction  of  the  franchises  of  a  corporation  for  such  a  lapse.  If 
neither  the  charter  nor  general  law  provides  for  the  length  of  notice 
■which  shall  be  given,  a  reasonable  notice  is  required;  and  if  there  is 
any  general  or  special  usage  in  that  respect,  it  will  be  safe  to  follow 
it.^  If  the  by-laws  or  charter  do  not  fix  the  day  on  which  the  an- 
nual elections  shall  be  held,  the  election  shoul4  be  held  upon  the 
recurrence  in  the  following  year  of  the  day  on  which  the  first  elec- 
tion was  held,  if  that  is  a  legal  day ;  *  if  that  day  falls  upon  Sunday, 
then  the  election  may  be  held  upon  the  day  preceding,  as  otherwise 
there  would  be  an  interregnum  in  which  there  would  be  no  officers 
dejure  of  the  corporation. 

In  the  absence  of  any  provision  for  the  length  of  notice,  a  reason- 
able time  is  required,  or  the  usual  time,  if  a  custom  prevails.'    Due 


1  In  re  Long  Island  E.  E.  Co.,  19 
"Wand.  (N.  Y.)  87;  Wig^n  v.  Freewill 
Baptist  Church,  8  Met.  (Mass.)  801. 

*  Vandenburgh  v.  Broadway  E.  E.  Co., 
29  Hun  (N.  Y.),  348. 

*  Wiggin  V.  Freewill  Baptist  Soe.,  8 
Met.  (Mass.)  801  ;  Long  Island  E.  E.  Co., 
in  rem,  19  Wend.  (N,  Y.)  87;  Eex  v. 
Hill,  4  B.  &  C.  442.  Upon  this  subject 
Redfikld,  J.,  in  'Wanier  v.  Mower,  11 
Vt.  385,  observed  :  "  It  is  to  be  borne  in 
mind,  too,  that  a  manifest  distinction  ob- 
tains between  general  stated  meetings  of 
a  corporation,  and  special  meetings.  I 
know  that  stated  meetings  may  neverthe- 
less be  special ;  that  is,  limited  to  particu- 
lar business.  But  stated  meetings  of  a 
corporation  are  usually  general  ;  that  is, 
for  the  transaction  of  all  business  within 
the  corporate  powers.  Unless  the  object 
of  such  meeting  is  restricted  by  express 
provision  of  the  by-laws,  it  would  ordi- 
narily be  understood  to  be  general  ;  and 
BO  every  corporator  would  be  bound  to 
understand  it.  But  if  the  object  of  the 
meeting  be  limited  by  the  by-laws,  it  is 
then  a  special  meeting,  and  no  other  busi- 
ness could  lawfully  be  transacted  at  such 
meeting,  unless  special  notice  was  given. 
Where  the  meeting  is  stated  and  general. 


no  notice  is  required,  either  of  the  time 
or  place  of  holding  the  meeting,  or  of  the 
business  to  be  transacted.  Such  is  the 
general  law  of  private  corporations.  But 
as  all  corporations  are  entities  of  the  law 
merely,  and  exist  and  act  solely  in  con- 
formity to  their  charter  and  by-laws,  it  is 
obvious  that  the  force  and  effect  of  every 
act  of  any  particular  corporation  must  de- 
pend mainly  upon  the  charter  and  by-laws 
of  that  corporation.  These  are  denomin- 
ated the  constitution  and  laws  of  the  cor- 
poration, and,  like  every  other  constitution 
and  all  other  laws,  should  receive  such 
construction  as  to  effect  the  probable  in- 
tention of  the  franiors.  That  intention 
must  be  judged  of,  as  in  other  cases,  by 
the  words  used  in  reference  to  the  subject- 
matter  and  circumstances  of  each  parti- 
cular corporation.  The  charter  of  this 
corporation  provides  for  tlie  first  meeting 
of  the  corporation  specially,  and  that  at 
that  meeting,  and  at  all  other  meetings 
legally  notified  they  may  make  and  alter 
such  by-laws  as  may  be  thought  necessary. 
There  being  thus  no  restriction  in  the 
charter  in  relation  to  meetings  of  the  cor- 
poration or  the  business  to  be  transacted, 
that  subject  will  be  governed  exclusively 
by  the  by-laws.    Those  by-laws  provide 
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notice  of  the  time  and  place  of  a  corporate  meeting  is  by  the  Eng- 
lish law  essential  to  its  validity,  or  its  power  to  do  any  act  which 
shall  bind  the  corporation.  Kespecting  notice,  the  courts  in  Eng- 
land adopted  certain  rules,  which,  since  they  form  the  basis  of  much 
of  the  statute  law  in  this  country  upon  the  subject,  and  have  in 
the  main  been  followed  by  our  courts,  and  are  founded  on  reason, 
may  advantageously  be  here  mentioned.  All  corporations  are  pre- 
sumed to  know  of  the  days  appointed  by  the  charter,  statute,  usage, 
or  by-laws,  for  the  transaction  of  particular  business,  and  hence 
no  notice  of  such  meeting  for  the  transaction  of  such  business 
is  necessary,  or  for  the  transactions  of  mere  ordinary  affairs  of 
the  corporation  on  such  days ;  yet,  if  it  is  intended  to  proceed  to 
any  act  of  importance,  a  notice  is  necessary  the  same  as  at  any 
other  time.  A  notice,  when  necessary,  must,  if  practicable,  be 
given  to  every  member  who  has  a  right  to  vote ;  it  must  be  given 
by,  or  issued  by  order  of,  some  one  who  has  the  authority  to 
convene  a  corporate  meeting.  But  notice  may  be  altogether  dis- 
pensed with,  or  its  necessity  waived,  by  the  presence  and  consent 
of  every  one  of  those  entitled  to  it.  It  must  be  served  personally 
upon  every  resident  member,  or  left  at  his  house.  If  he  is  tem- 
porarily absent,  it  may  be  left  with  his  family,  or  at  his  home  or 
last  place  of  abode.^ 

for  an  annual  meeting  of  the  corporation,  may  know  that  something  more  than  the 
to  be  holden  at  their  counting  room,  on  usual  routine  of  hu.iiness  will  be  trans- 
the  first  Wednesday  in  April  of  each  year,  acted.  Such  great  importance  is  attached 
Thus  far  the  time  and  place  of  the  meet-  to  notice  that  it  can  only  be  waived  hy 
ing  is  fixed,  and  there  being  no  restric-  universal  consent ;  but  if  every  member 
tion  in  regard  to  business,  any  and  all  of  a  select  body  be  present  at  a  regular  or 
business  pertaining  to  the  interest  and  stated  meeting,  they  may,  if  every  one 
powers  of  the  corporation  may  be  trans-  consents,  but  not  otherwise,  transact  any 
acted.  The  annual  meeting  of  all  others  business,  ordinary  or  extraordinary, 
is  the  one  when,  not  only  usually  but  al-  though  no  notice  was  given,  or  an  insuffi- 
ways,  all  business  is  expected  to  be  trans-  cient  notice  ;  but  the  unanimity  of  con- 
acted.  And  the  custom  of  a  country  is  of  sent  should  plainly  appear  from  their 
great  force  in  the  construction  of  statutes  recorded  declaration,  acts,  or  conduct, 
as  well  as  contracts."  This  unanimity  is  only  necessary  to  enter 
1  Dill,  on  Mun.  Corp.,  §§  200,  201.  upon  the  business  ;  once  commenced,  the 
The  notice  must  state  the  time  of  meet-  rules  which  govern  the  body  and  its  ac- 
ing,  and  the  place,  if  it  be.  not  the  usual  tions  apply.  1  Dill,  on  Mun.  Corp., 
place.  It  is  not  necessary  to  state  what  §  202.  The  old  English  doctrine  in  rela- 
business  is  to  be  done  when  the  meeting  tion  to  municipal  corporations  was,  that 
relates  only  to  the  ordinary  affairs  of  the  where  corporate  acts  were  to  be  done,  not 
corporation  ;  but  when  it  is  for  the  pur-  on  a  charter  day,  and  by  a  select  body, 
pose  of  electing  or  removing  officers,  pass-  there  must  be  a  summons  of  every  mem- 
ing  ordinances,  and  the  like,  the  fact  her,  except  such  as  have  absolutely  de- 
should  be  stated  so  that  the   members  sorted  the  town.    Bac.  Abr.,  tit.  £.,  §  8. 
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The  fact  that  a  stockholder  is  absent  from  the  State,  so  that  a 
notice  would  be  inefi'ectual,  is  held  not  to  excuse  a  want  of  notice ;  ^ 
but  mental  imbecility,  wMch  renders  a  stockholder  incapMe  of  receiv- 
ing or  acting  upon  a  notice,  has  been  held  a  sufficient  excuse  for 
a  failure  to  give  him  notice.^  The  notice  must  be  given  to  the 
stockholder  of  record,  and  it  is  not  sufficient  if  given  to  a  mere 
assignee  or  pledgee  of  the  stock,  to  whom  no  transfer  has  been  made 
upon  the  books.^  The  election  of  directors  at  a  meeting  not  prop- 
erly notified  cannot  be  questioned  collaterally,*  as  third  persons  act- 
ing innocently,  and  trusting  to  the  apparent  title  of  an  officer,  are 
entitled  to  be  protected  against  loss  therefrom;^  but  as  against  the 
State  there  can  be  no  such  thing  as  an  officer  de  facto,  and  the  regu- 
larity of  an  election,  in  proper  proceedings,  can  be  inquired  into,' 
and  the  election  set  aside,  or  the  officers  who  were  properly  elected 
let  into  possession  of  all  their  functions  and  powers  as  suchJ 

Sec.  135.  Waiver  of  notice:  Presumptions. —  The  right  to  notice 
of  a  corporate  meeting  may  be  waived.  If  all  the  members  assem- 
ble at  any  meeting  and  it  proceeds  to  business,  this  is  a  waiver 
of  notice,  and  the  action  of  the  body  is  not  affected  thereby.*  In 
some  cases  notice  will  be  presumed,  in  the  absence  of  proof  to  the 
contrary.  Thus,  where  it  is  shown  by  the  records  of  a  meeting  of 
the  directors  of  a  corporation  that  a  quorum  was  present,  notice  to 
the  others  will  be  presumed.^  And  it  has  been  held  that  the  valid- 
ity of  the  acts  of  directors  cannot  be  collaterally  questioned  on 
the  ground  of  a  want  of  requisite  notice  of  the  meeting  to  all  the 
members  of  the  board.^"    The  regularity  of  notice  is  waived  by  the 

1  Jackson  v.  Hampden,  20  Me.  37.  '  People  v.  Albany,  &c.  R.  R.  Co.,  ante. 

2  Stebbins  v.  Merritt,  10  Cush.  (Mass.)  8  Rex  v.  Oxford,  Palm.  468  ;  Hex  v. 
27.  This  rule  would  render  it  unnecessary  Chetwynd,  7  B.  &  C.  695  ;  Re  British 
to  notify  an  insane    stockholder.      But  Sugar  Refining  Co.,  3  K.  &  J.  408  ;  2S 

if  he  was  under  guardianship,  &c.       L.  J.  Ch.   869  ;   Samuel  v.   Holliday,  1 


8  MoDaniels  v.  Flower  Brook  Mfg.  Co.,  Woolw.  (U.  S,  C.  C.)  400. 

22  Vt.  274.  '  Sargent  v.  Webster,  13  Met.  (Mass.) 

*  Johnston  v.  Jones,  23  K.  J.  Eq.  216  ;  497  ;  Lane  v.  Brainerd,  30  Conn.  565  ; 

In  re  Long  Island  R.  R.  Co.,  19  Wend.  Middlesex,   &c.    Co.    v.   Davis,    3    Met. 

(N.  Y.)  37  ;  People  i>.  Albany,  &o.  R.  R.  (Mass.)  133.    And  if  the  by-laws  provide 

Co.,  1  Lans.  (N.  Y.)  308.  for  the  place  of  meetings  and  the  records 

5  Ex  parte  Willoocks,  7  Cow.  (N.  Y. )  do  not  show  that  the  meetings  were  at  a 

402  ;    Boardman  «.   Halliday,    10  Paige  different  place,  it  would  be  presumed  that 

Ch.  (N.  Y.)  228  ;  Weeks  v.  Ellis,  2  Barb,  the  meetings  were  held  at  the  place  de- 

(N.  Y.)  325;    People  o,  Albertson,   65  signatod  by  the  by-laws.     McDaniels  v. 

N.  Y.  50.  Flower  Brook  Co.,  22  Vt.  274. 

«  People  V.   Albany,   &c.   R.  R.   Co.,  i"  Chamberlaine    c.    Painesville,    && 

ante.  E.  R.  Co.,  15  Ohio  St.  225. 
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presence  of  all  who  have  a  right  to  attend  a  meeting.*  But  if  one 
stockholder  is  absent,  and  does  not  subsequently  assent  to  the  action 
of  the  meeting,  its  proceedings  are  invalid.^ 

If  one  person  is  absent  who  has  not  received  the  required  no- 
tice, or  if  present  refuses  his  consent  to  the  proceedings,  they 
have  been  held  invalid.*  But  a  subsequent  recognition  by  a 
member,  of  an  agent  appointed  at  a  meeting  held  without  giving 
a  proper  notice  to  him,  has  been  held  to  be  a  waiver  of  such 
notice.*  And  it  is  well  settled  that  where  a  hoard  of  directors 
of  a  corporation,  formed  for  pecuniary  profit,  orders  an  act  to  be 
done,  and  the  act  is  subsequently  performed,  its  legality  cannot 
afterward  be  questioned  by  any  director  or  stockholder  on  account 
of  the  irregularity  of  the  meeting,  if  he  made  no  objection  to  the 
act  at  the  time,  or  afterwards  when  he  had  an  opportunity  to 
do  so.^ 

Seo.  136.  Adjourned  Meetdngs.  —  It  is  a  general  rule  that  corpo- 
rate meetings  may  be  adjourned ;  and  if  a  corporate  meeting  is  regu- 
larly called,  any  business  that  might  have  been  lawfully  transacted 
at  the  original  meeting  may  also  be  done  at  the  adjourned  meeting. 
This  is  also  in  accordance  with  the  general  rule  of  parliamentary 
proceedings.® 

1  Stebbins  v.   Merritt,   10  Gush,  27 ;  bound  thereby.     Turqitand  v.  Marshall, 

People  V.  Peck,  11  Wend.  (N.  Y.)  604  ;  L.  E.  4  Ch.  376 ;  Sraalloombe  v.  Evans, 

Jones  V.  Milton  Turnpike  Co.,  7  Md.  547.  L.  E.  3  H.  L.  249  ;  Bryant  «.  Goodman, 

And  in  Ohio  notice  need  not  be  given  by  17  Pick.  (Mass.)  228. 

those  named  in  the  original  articles  of  '  People's.   Ins.   Co.   v.  Westoott,    14 

association,  for  the  purpose  of  incorporat-  Gray  (Mass.),  440. 

ing  under  a  general  law.     Chamberlain  v.  »  People's  Ins.   Co.   v.    Westcott,    14 

PainesviUe,  &c.  E.  E.  Co.,  15  Ohio  St.  225.  Gray  (Mass. ),  440. 

Butif  a  notice  is  not  given  stating  the  time  *  Bryand  d.  Goodman,  5  Pick.  (Mass.) 

and  place  of  an  annual  meeting,  its  action  228. 

is  illegal  unless  all  the  stockholders  are  '  Samuel  v.  Holliday,  Woolw.  (IT.   S. 

present  and  consenting,  either  personally  C.  C. )  400.      See  also  Leavitt  v.  Yates, 

or  by  proxy.    San  Buenaventura  Mfg.  Co.  4  Edw.  Ch.  (N.  Y.)  134;  Bank  of  Ala- 

».   Vassalt,   50  Cal.   534.      If  no  notice  bama  v.  Comegys,  12  Ala.  772 ;  Williams 

whatever  is  given,  and  all  the  stockholders  v.  Christian  Female  College,  29  Mo.  250  ; 

are  present  and  participate  in  the  action  Port  of  London  Assurance  Co.  Case,  35 

of  the  meeting  without  objection,   they  Eng.  L.  &  Eq.  178  ;  Hoyt  ».  Thompson, 

will  aftei-wards  be  estopped  from  repudiat-  19  N.  Y.  207, 

ing  its  action  upon  that  ground.     In  re  '  Warner  v.  Mower,  H  Vt.  385 ;  Smith 

British  Sugar  Refining  Co.,  3  K.  &  J.  v.  Law,  21  N.  Y.  296.    But  no  other  busi- 

408;  Eex  v.  Chetwynd,  7  B.  &  C.   395;  ness  can  legally  be  done  at  an  adjourned 

Phosphate,  &e.   Co.  v.  Green,  L.  B.  7  C.  meeting  without  special  notice.      People 

P.  43.    And  even  if  they  were  not  present  v.  Batchelor,  22  N.   Y.  128  ;  Farrar  v. 

they  may  by  their  subsequent  acquies-  Perley,  7  Me.  404 ;  Schoff  v.  Bloomfield, 

cence  in  the  action  of  the  meeting  be  8  Vt.  472. 
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In  a  Vermont  case^  the  court  say:  "It  18  too  well  settled  to 
require  comment  that  all  corporations,  whether  municipal  or  private, 
may  transact  any  business  at  an  adjourned  meeting  which  they 
could  have  done  at  the  original  meeting.  It  is  but  a  continuation 
of  the  same  meeting.  Whether  the  meeting  is  continued  without 
interruption  for  many  days,  or  by  adjournment  from  day  to  day, 
or  from  time  to  time,  many  days  intervening,  it  is  evident  it  must 
be  considered  the  same  meeting,  without  any  loss  or  accumulation 
of  powers." 

In  the  absence  of  particular  regulations  on  this  subject,  the  power 
to  adjourn  a  corporate  meeting  is  an  incidental  common-law  right, 
and  adjournments  may  be  made  in  the  usual  way  to  any  future 
time,  the  same  day  or  any  other  day,  and  even  to  another  place 
than  the  one  where  it  originally  met,  if  within  the  territory  of  its 
creation.^ 

Sec.  137.  General  and  Special  Meetings.  —  The  meetings  of  cor- 
porate bodies  may  be  denominated  general  and  special.  The  general 
meetings  are  usually  fixed  by  the  constitution  or  by-laws  of  the 
body,  and  occur  at  stated  times  and  places ;  such  as  the  usual  annual 
or  semi-annual  meetings  for  the  election  of  a  board  of  directors  and 
the  transaction  of  other  important  business.  Special  meetings  are 
such  as  are  called  on  particular  occasions,  and  for  special  purposes. 
They  differ  in  respect  to  the  notice  required.  In  the  former  case, 
it  is  not  necessary  ordinarily  that  the  notice  should  specify  the  busi- 
ness to  be  transacted,  as  members  are  required  to  take  notice  of  it. 
But  in  the  latter  case,  it  would  be  necessary  to  particularly  specify  or 
call  attention  to  the  business  to  be  transacted.^  It  has  however  been 
held  that  a  notice  of  a  meeting  extraordinary  in  respect  to  the  time  of 
holding  it  need  not  specify  the  business  if  it  is  ordinary  business.* 

1  Wanier  v.  Mower,  ante.     See  also,  id.   146  ;   Downing  v.  Buger,  21  Wend. 

Smith  V.  Law,  21  N.  Y.  296  ;  People  v.  (N.    Y.)   178  ;    Burgess  v.    Pue,  2    Gill 

Batohelor,  22  id.  128  ;  Farrar  v.  Perley,  (Md.),  254 ;  Stow  v.  Wyse,  7  Conn.  214  j 

7  Me.  404  ;  Schoff  v.  Bloomfleld,  8  Vt.  Smyth  v.  Darley,  2  H.  of  L.  Cas.  789. 
472;  Field  r.  Field,  9  Wend.  394;  Hudson  In  Cutbill  v.  Kingdom,  1  Exchq.  494,  it 
Co.  V.  State,  24  N.  J.  L.  718  ;  Insurance  is  said  that  the  meaning  of  a  "  special 
Co.  V,  Sanders,  36  N.  H.  252  ;  Rex  v.  meeting "  is,  that  the  meeting  shall  not  bo 
Harris,  1  B.  &  Ad.  936.  convened  unless  the  parties  have  notice  of 

^  Chamberlain  v.  Dover,  13  Me.  466  ;  the  purpose  of  the  meeting.     A  meeting 

People  I).  Martin,  5  N.  Y.  22  ;  Hubbard  may  be  both  general  and  special ;  general, 

V.   Winsor,    15   Mioh.   146  ;   Kimball  ii.  for  the  purpose  of  doing  general  business, 

Marshall,  44  N.  H.  466  ;  Goodelv.  Baker,  and  special,  for  a  particular  purpose  ;  then 

8  Cow.  (N.  Y.)  286.  it  becomes  a  general  special  meeting. 

»  People  V.  Batohelor,  22  N.  Y.  128 ;         »  Savings  Bankw.  Davis,  8  Conn.  191. 
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On  the  other  hand,  if  the  time  is  that  fixed  by  the  by-laws,  but 
business  of  an  extraordinary  character  is  to  be  transacted,  the  notice 
should  contain  this  special  object.^  And  although  a  member  is 
bound  by  the  action  of  a  majority  in  relation  to  matters  coming 
within  the  scope  of  the  authority  of  a  general  meeting,  still  he  is 
not  bound  by  a  notice  of  a  special  meeting  given  to  the  attending 
members  of  such  general  meeting ;  for  he  would  not  reasonably  ex- 
pect a  notice  of  that  kind  to  be  thus  given. 

A  manifest  distinction  obtains  between  general  stated  meetings  of 
a  corporation  and  special  meetings.  Stated  meetings  may,  neverthe- 
less, be  special,  —  that  is,  limited  to  particular  business.  But  stated 
meetings  of  a  corporation  are  usually  general, — that  is,  for  the  trans- 
action of  all  business  within  the  corporate  powers.  Unless  the  object 
of  the  meeting  is  restricted  by  express  provisions  of  the  by-laws,  it 
would  ordinarily  be  understood  to  be  general ;  and  so  every  corpo- 
ration would  be  bound  to  understand  it.  But  if  the  object  of  the 
meeting  is  limited  by  the  by-laws,  it  is  then  a  special  meeting,  and 
no  other  business  could  lawfully  be  transacted  unless  special  notice 
was  given.  Where  the  meeting  is  stated  and  general,  no  notice  is 
required,  either  of  the  time  or  place  of  holding  the  meeting  or  of  the 
business  to  be  transacted.^ 

Sec.  138.  Majority  at  a  Corporate  Meeting  may  express  the  Cor- 
porate 'Will.  —  Where  no  special  provision  is  made  in  relation  to 
the  matter,  a  majority  of  those  present  may  express  the  corporate 
will ;  and  the  whole  body  is  bound  by  their  acts,  whether  the  num- 
ber present  be  a  majority  of  the  whole  number  of  members  or  not. 
The  whole  are  not  only  bound  by  a  majority  of  the  members,  but 
by  a  majority  of  those  present  at  a  lawful  meeting.  The  majority 
of  those  who  appear  constitute  a  body  capable  of  transacting  busi- 
ness, in  the  absence  of  any  limitation  as  to  the  number  who  may 
act.*    And  the  will  of  the  majority  of  the  stockholders,  who  consti- 

1  Zabriskie  v.  Railroad  Co.,  23  How.  E.  I.  308  ;  Edgerley  v.  Emerson,  23  IT.  H. 

381;     Sampson    v.    Bowdoinham    Steam  555;   Field  v.  Field,   9  "Wend.   (JS.  Y.) 

Mill  Coi-p.,  36  Me.  78  ;  People's  Ins.  Co.  394  ;    Price  v.  Grand  Eapids,  &c.  E.  R. 

V.  AVestcott,  16  Gray  (Mass.),  440  ;  At-  Co.,  13  Ind.  58  ;  Despatch  Line  of  Packet 

lantio  Delaine  Co.  v.  Mason,  5  E.  I.  463.  d.  Bellamy,  12  N.  H.  205  ;  Craig  v.  First 

^  Redfield,  J.,  in  Warner  v.  Mower,  Presbyterian  Church,   88  Penn.  St.  42 ; 

11  Vt.  385.  WeUs  v.  Eahway  White  Rubber  Co.,  19 

»  Buel  V.  Buckingham,  16  Iowa,  284 ;  N.  J.  Eq.  402  ;   Sargent  v.  Webster,   13 

Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  402  ;  Met.     (Mass.)     497  ;    Cram   v.    Bangor 

People  V.  Tweddle,  18  Hun  (N.  Y.),  427  ;  House,  &e.,  12  Me.  354  ;  Monmouth,  &o. 

Junction  E.  E.  Co.  v.  Eeeve,  15  Ind.  236  ;  Ins.  Co.  «.  Lowell,  59  id.  504. 
Lockwood   V.   Mechanics',   &c.  Bank,    9 
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tute  members  of  tlie  corporation,  may  adopt  by-laws  that  shall  direct 
and  control  the  directors,  who  are  but  the  agents  of  the  corporation, 
appointed  by  the  corporators.  It  is  a  common-law  principle  that  if 
an  act  is  to  be  done  by  an  indefinite  body,  as  the  whole  body  of  the 
corporators,  it  is  valid  if  directed  to  be  done  by  a  majority  of  those 
present  at  a  legal  meeting,  no  matter  how  small  a  portion  they  may 
constitute  of  the  whole  number  that  may  be  entitled  to  be  present, 
unless  it  is  otherwise  provided  by  law.  But  this  is  not  the  doctrine 
where  a  definite  body,  as  a  board  of  directors,  is  authorized  to  act.^ 

The  rule  maybe  said  to  be  that  when  a  meeting, at  which  a  speci- 
fied thing  is  to  be  done,  is  to  consist  of  the  different  integral  parts 
of  a  corporation,  and  each  of  these  integral  parts  consists  of  a  defi- 
nite number  of  corporators,  then  the  meeting  will  not  be  properly 
constituted  unless  it  is  attended  by  a  majority  of  the  members  of 
each  integral  part  respectively.  Where  an  act  is  to  be  done  by  a 
select  body,  consisting  of  a  definite  number  of  corporators,  it  will  not 
be  valid  unless  a  majority  of  the  select  body  are  in  existence  when 
the  act  is  done.  It  is  not  necessary  that  they  should  all  concur  in 
the  election,  or  other  act  done,  but  they  must  be  present  at  the  meet- 
ing. If  the  act  is  to  be  done  by  an  indefinite  body  it  is  valid,  if 
passed  by  a  majority  of  those  present  at  the  meeting,  however  small 
a  fraction  they  may  be  of  the  body  at  large.^ 

Where  the  records  of  a  corporation  show  that  a  meeting  was  duly 
called,  and  that  business  was  transacted  at  it,  it  will  be  presumed 
that  a  quorum  was  present;*  and  this  is  the  rule  also  where  the 
charter  provides  that  two-thirds  should  be  assembled  for  the  trans- 
action of  business.* 

Sec.  139.  Place  of  Meeting:  Meetings  held  out  of  State.  —  All 
gtockholder^  meetings  must  he  held  in  the  State  under  whose  laws  the 
dorporation  is  orgaydzed,  or  according  to  the  great  weight  of  authority, 
all  its  proceedings  are  wholly  void,*    The  question  of  the  right  of 

1  Damon  v.  Granby,  2  Pick.  (Mass. )  Gammon,  5  Sneed,  567 ;  Horton  v.  Bap- 

346  ;  Commonwealth  v.  Ipswich,  Id.  70  ;  tist  Church,  34  Vt.  316. 
Williams    D.  Lunenburgh,    21    id.     75  ;         »  Rex  v.  Bellringer,  4  T.  E.  810 ;  ReX 

Church  Case,  5  Rob.  (N.  Y. )  649  ;  First  v.  Morris,  4  East,  17. 
Parish  V.  Stems,  21  Pick.   (Mass.)  148  ;         »  Citizens'  Mutual  Fire   Ins.   Co.  ». 

State  ».  Binder,  88  Mo.  450  ;  St.  Mary's  Sortwell,  8  Allen  (Mass.),  217. 
Church,  7  S.  Jt  R.  (Penn.)  517  ;  Presby-         <  Com.  v.  Walpler,  8  S.  &  R.  (Penn.) 

tfirian  Cong.   v.  Johns,    27  Miss.   517 ;  29. 

Gifford  «.  New  Jersey  R.  R.  Co.,  10  N.J.         »  Miller  v.  Ewer,  27  Me.  517  ;  Ormsby 

Eq.  171  ;  Sprague  v.  Illinois  River  R.  R.  v.  Vermont  Copper  Mining  Co.,  56  N.  Y. 

Co.,  19  111.  174  ;  East  Tenn.  R.  R.  Co.  v.  623  ;  Aspinwall  v.  Ohio,  &c.  R.  E.  Co., 
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a  corpoTation  to  hold  strictly  corporate  meetings  outside  .the  State 
where  they  are  created,  was  presented  to  the  Supreme  Court  of 
Maine,  The  facts  were  as  follows :  A  meeting  of  the  corporators 
was  called  to  organize  under  its  charter  in  the  city  of  New  York,  at 
which  meeting  the  charter  was  accepted  and  its  of&cers  elected ;  and 
the  question  presented  was,  whether  the  acts  of  the  corporators  were 
lawful  The  court  say :  "  If  the  directors  of  the  corporation  legally 
chosen  might  transact  husiness  as  such  by  a  vote  of  the  board,  at  a 
meeting  held  in  another  State,  and  might  authorize  persons  to  execute 
a  conveyance  of  real  estate,  yet  it  would  be  necessary  to  show  that 
such  persons  were  legally  chosen  directors,  before  any  conveyance 
made  by  their  direction  would  be  considered  as  legally  made.  AU 
votes  and  proceedings  of  persons  professing  to  act  in  the  capacity  of 
corporators,  when  assembled  without  the  bounds  of  the  sovereignty 
granting  the  charter,  are  wholly  void.  The  directors  of  a  corporation 
are  not  a  corporate  body  when  acting  as  a  board,  but  a  board  of  offi- 
cers or  agents ;  and  they  may  exercise  their  powers  as  agents  beyond 
the  bounds  where  the  corporation  exists.  Whether  the  statute  pro- 
visions of  this  State  and  the  intention  of  the  legislative  power,  or  the 
general  rule  of  law  respecting  corporations  be  examined,  the  conclu- 
sion must  be  the  same,  —  that  this  corporation  could  hold  no  meeting 
for  the  election  of  its  ofl6.cers,  or  for  the  regulation  of  its  affairs  with- 
out the  limits  of  this  State,  and  all  such  meetings  and  proceedings 
were  without  right  or  authority,  and  wholly  void."  ^ 

The  corporation  can  generally  do  no  acts  either  within  or  without 
the  State,  except  such  as  are  expressly  authorized  by  the  organic 
law  of  its  being,  or  can  be  fairly  inferred  from  the  powers  granted; 
and  the  acts  must  be  done  in  the  manner  and  by  the  ofi&cers  or 
agents  indicated  in  such  law.  And  if  the  organic  law  does  not 
grant  the  authority,  either  expressly  or  by  implication,  to  hold  cor- 
porate meetings  without  the  limits  of  the  sovereignty  creating  it,  it 
follows  that  they  could  not  thus  lawfully  meet ;  and  any  acts  or  con- 
tracts attempted  to  be  executed  while  thus  met  would  be  ultra  vires, 

20  Ind.  492  ;  Freeman  v.  Machias  "Water  Co.,  56  N.  Y.  623  ;  Merrick  v.  Brainard, 

Power,  &o.  Co.,  38  Me.  343  ,  "Wood  Hy-  38   Barb.  (N.  Y.)  574  ;  34  N".  Y.  208  ; 

draulio,   &c.    Co.   v.   King,   45  Ga.   34;  Smith  ii.  Alvord,  63  Barb.  (N.  Y.)415; 

Hillea  v.  Parish,  13  N.  J.  Eq.  380.  New  York  Floating  Derrick  Co.  v..  New 

1  Per  Sheplet,  J.,  in  Miller  i).  Ewer,  Jersey  Oil  Co.,   3  Duer  (N.  Y.),   648  ; 

27  Me.    617.     See  also,  Freeman  v.  Ma-  Stoney  v.  American  Life  Ins.    Co.,    11 

chias  "Water  Power,  &c.  Co.,  38  Me.  343  ;  Paige  Ch.  (N.  Y.)  635  ;  Bard  v.  Poole, 

Aspinwall  v.  Ohio,  &c.  R.  R.  Co.,  20  Ind.  12  N.  Y.  495  ;  "Wood  Hydraulic,  &c.  Co. 

497  ;  Ormsby  v.  "Vermont  Copper  Mming  *.  King,  46  Ga.  34. 
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and  absolutely  void.^  But  there  is  a  class  of  cases  in  which  it  is 
held  that  the  proceedings  of  meetings  held  out  of  the  jurisdiction 
are  not  absolutely  void,  but  are  merely  voidable ;  and  that  the  cor- 
poration is  estopped  from  setting  up  the  invalidity  of  the  proceed- 
ings in  defence; 2  and  that  parties  who  have  contracted  with  the 
corporation,  or  recognized  its  acts,  are  also  estopped  from  setting  up 
such  irregularity.^  Where  a  corporation  is  created  by  the  concur- 
rent action  of  two  or  more  States,  inasmuch  as  it  has  a  legal  domicile 
in  either  of  them,  it  follows  as  a  matter  of  course  that  its  corporate 
meetings  may  be  held  in  either  of  them.* 

Sec.  140.  Directors  may  hold  Meetings  out  of  the  State,  —  In  the 
absence  of  statutory  provisions,  or  conditions  in  the  organic  law  of 
corporations,  the  almost  uniform  current  of  authority  is,  that  the 
directors  of  corporations  may  hold  meetings  of  the  board  outside  the 
limits  of  the  State  where  it  was  constituted.^  The  directors  of  a  cor- 
poration are  not  the  corporation  itself,  and  if  they  meet  without  the 
State  of  their  creation,  their  proceedings  will  be  valid,  for  in  tliis 
respect  they  are  like  the  agents  of  a  natural  person.*    Thus,  where 


1  Bank  of  Augusta  v.  Earle,  13  Pet. 
(U.  S.)  587.  See  also  Hilles  v.  Parish, 
13  N.  J.  Eq.  380.  It  has  heen  held  in 
New  York  that  the  statute  relative  to  the 
observance  of  Sunday  does  not  apply  to 
the  proceedings  of  business  meetings  of 
corporate  benevolent  societies  held  on  that 
day  ;  and  that  such  society  meetings  are 
not  on  that  account  illegal.  People  v. 
Young  Men's,  &c.  Soc,  65  Barb.  (N.  Y.) 
357. 

2  Heath  v.  Silverthom,  &c.  Co.,  39 
Wis.  146. 

8  Ohio,  &e.  E.  E.  Co.  v.  McPherson, 
35  Mo.  13. 

*  Covington,  &c.  Bridge  Co.  v.  Mayer, 
31  Ohio  St.  317. 

*  Bank  of  Augusta  v.  Earle,  13  Pet. 
(IT.  S.)  587.  They  are  generally  consid- 
ered the  agents  of  the  corporation.  Nat- 
ural persons,  through  the  intervention 
of  agents,  are  continually  making  con- 
tracts in  countries  in  which  they  do  not 
reside,  and  where  they  are  not  personally 
present  when  the  contract  is  made,  and 
nobody  has  ever  doubted  the  validity  of 
these  agreements.  And  what  greater  ob- 
jection can  there  be  to  the  capacity  of  an 
artificial  person  by  its  agents,  to  make  a 
contract  within  the  scope  of  its  limited 


powers,  in  a  sovereignty  in  which  it  does 
not  reside,  provided  such  contracts  are 
permitted  to  be  made  by  them  by  the 
laws  of  the  place  1  The  corporation  must, 
no  doubt,  show  that  the  law  of  its  crea- 
tion gave  it  authority  to  make  such  con- 
tracts through  such  agents.  Yet,  as  in 
the  case  of  natural  persons,  it  is  not  ncces- 
saiy  that  it  should  actually  exist  in  the 
sovereignty  in  which  the  contract  is  made. 
It  is  sufficient  that  its  existence  as  an  arti- 
ficial person,  in  the  State  of  its  creation,  is 
acknowledged  and  recognized  by  the  law  of 
the  nation  where  the  dealing  takes  place, 
and  that  it  is  permitted  by  the  laws  of  the 
place  to  exercise  there  the  powers  with 
which  it  is  endowed.  Every  power,  how- 
ever, of  the  description  of  which  we  are 
speaking,  which  a  corporation  exercises 
in  another  State,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which 
it  is  exercised,  and  a  corporation  can  make 
no  vested  contract  without  their  sanction, 
express  or  implied. 

6  Ohio,  &c.  R.  R.  Co.  v.  McPherson, 
35  Mo.  13.  Although  another  State  can- 
not create  a  corporation  in  New  York, 
yet,  it  is  no  obj'ection  to  the  corporate 
acts  of  a  foreign  corporation,  done  in  New 
York,  that  they  are  authorized  by  a  board 
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the  directors  of  a  corporation  created  in  Vermont  held  a  meeting 
in  Massachusetts,  and  authorized  the  execution  of  a  mortgage  by  an 
agent,  and  its  validity  was  in  question,  the  court  said :  "  The  con- 
ferring of  authority  by  the  directors  of  a  corporation  upon  an  agent 
to  execute  a  deed  is  not  a  corporate  act.     The  directors  act  in  such 
a  case,  not  as  a  corporation,  but  as  the  agents  of  and  in  behalf  of  the 
corporation.     And  this  authority  may  be  conferred  by  a  vote  passed 
at  a  meeting  of  the  directors  without  the  State  where  the  corporation 
was  created  and  exists.  .  .  .  We  have  no  occasion  now  to  discuss  or 
decide  whether  a  corporation  created  in  one  State  can  legally  hold  a 
corporate  meeting  and  pass  corporate  votes  in  another.     There  cer- 
tainly seem  to  be  strong  reasons  for  holding  that  they  cannot  act 
in  a  strictly  corporate  capacity  where  they  have  no  legal  existence. 
But  we  do  not  regard  this  conferring  authority  by  the  directors  upon 
an  agent,  to  execute  a  deed,  as  being  a  corporate  act,  any  more  than 
any  and  every  other  act  or  contract  they  do  or  make  on  behalf  of 
the  corporation.     It  is  a  mere  question  of  authority  in  the  directors, 
and  not  one  of  corporate  power ;  and  when  it  is  established  that  the 
power  is  vested  in  the  directors,  it  cannot  with  any  more  propriety 
be  said  that  they  are  performing  a  corporate  act  in  conferring  it, 
than  in  every  other  matter  where  they  bind  the  company  by  their 
ofScial  agency  as  directors.     They  act,  in  neither  case,  as  the  corpo- 
ration, but  as  the  agents  of  and  in  behalf  of  the  corporation."^ 

of  directors  at  a  meeting  teld  in  the  latter  directors  would  be  held  void  as  where 

State,  when  the  acts  so  done  are  not  repug-  a  set  of  directors  of  a  New  Jersey  corpora- 

nant  to  the  laws  of  the  State.     Smith  v.  tion  met  at  Philadelphia,  against  a  posi- 

Alvord,  63  Barb.  (N.  Y.)  415.  tive  prohibitory  statute  of  New  Jersey, 

1  Arms  V.  Conant,  36  Vt.  744.    See  also  and  improperly  voted  themselves  certain 

Galveston  R.  E.  Co.  v.  Cowdrey,  11  Wall,  stocks.     And  other  cases  might  be  put 

(U.  S.)  476,  in  which  a  question  arose  as  where    their    acts  would  be    held    void 

tothevalidityofamortgage,madebyacor-  without  a  prohibitory  statute;  and  it  is 

poration,  which  was  authorized  at  a  mBet-  generally  true   that  a   eoiToratiou    only 

ing  of  the  directors  held  out  of  the  State,  exists  within  the  territory  of  the  jurisdic- 

The  court  said  :  "  It  is  next  objected  that  tion  that  created  it.     But  it  is  well  settled 

the  mortgages  were  not  properly  executed  that  a  corporation  by  its  agents  may  make 

because  the  meeting  of  the  directors  by  contracts  and  transact  business  in  another 

which  the  mortgages  were  authorized  to  territory,    and    may    sue    and    be    sued 

be  executed,  was  held  in  the  city  of  New  therein."     A  similar  doctrine,    under  a 

York.     It  is  not  denied  that  the  mort-  similar  state  of  facts,  was  held  in  Wright 

gages  were  executed  in  good  faith,  under  v.  Bundy,  11  Ind.  404.     The  directors  of 

the  corporate  seal,  and  signed  by  the  pres-  a  corporation  are  not  the  corporation  it- 

ident,  and  countersigned  by  the  treasurer  self,  bid  only  the  agents  of  the  corporation- 

of  the  company,  and  duly  recorded  in  the  and  there  is  no  reason  why  acts  done  by 

proper  offices  of  registry  in  the  State  of  them  in  behalf  of   the  corporation    al- 

Texas.     No  doubt,  it  can  be  true  in  many  though  in    their   capacity   of   directors 

cases   that   the  extra-territorial   acts   of  should  not  be  as  binding  as  the  acts  of 
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A  contract  with  a  corporation  cannot  be  void  because  executed 
out  of  the  State  of  its  creation,  for,  although  it  seems  well  settled 
that  a  corporation  cannot  as  such  and  in  its  corporate  capacity  hold 
meetings  or  transact  business  out  of  the  sovereignty  of  its  creation, 
or  migrate  to  another  sovereignty  and  retain  its  legal  existence  as 
such,  this  does  not  prevent  its  directors  or  other  agents  from  doing 
business  within  another  sovereignty;  for  by  the  comity  between 
States  and  nations  they  may  sue  and  be  sued,  and  may  contract  and 
be  contracted  with,  through  their  agents,  the  same  as  natural  per- 
sons. The  place  where  the  active  agents  of  a  corporation  enter  into 
a  contract  is  immaterial.  The  important  question  is  one  of  power, 
not  of  place.  The  exercise  of  power  has  relation  to  the  place  of 
their  legal  establishment,  where  the  contract  may  be  subsequently 
acted  under.  The  meetings  of  directors  of  a  business  corporation 
are  not  analogous  to  the  sessions  of  a  judicial  tribunal.  The  corpo- 
ration is  organized  by  the  election  of  directors,  but  the  mere  organi- 
zation of  directors  into  a  formal  meeting  for  business  afterward  is 
quite  a  different  thing.  States  cannot  migrate,  but  by  their  agents 
they  are  daily  making  contracts  without  their  territorial  boundaries,^ 
and  to  say  that  directors  of  an  ordinary  business  corporation  can 
do  no  lawful  act  outside  of  the  jurisdiction  under  which  the  corpora- 
tion is  created,  would  make  it  necessary  to  shut  them  out  from  the 
transaction  of  their  business,  or  the  exercise  of  their  functions  in 
every  other  jurisdiction. 

Sec.  141.  jurisdiction  In  Equity  to  restrain.  —  It  is  now  a  gener- 
ally received  doctrine  that  courts  of  equity  have  jurisdiction  to 
enjoin  corporate  elections;  and  in  the  exercise  of  their  legitimate 
functions,  they  have  adapted  their  remedies  to  meet  the  require- 
ments occasioned  by  the  development  of  business  interests,  and  the 
complications  arising  from  the  diversity  therein  ;  and  in  the  exercise 
of  their  powers,  they  have  assumed  to  control  the  elections  of  pri- 
vate corporations,  where  the  principles  of  equity  seemed  to  require 
it.  This  power  of  courts  of  equity  has  been  recognized  in  this  coun- 
try, and  a  succession  of  decisions  has  firmly  established  the  juris- 
diction of  the  court.* 

any»other  agents.  Ohio,  &o.  E.  B.  Co.  v.  contrary  doctrine  was  held;  but  in  all  these 
McPherson,  85  Mo.  18;  Coe  v,  N.  Y,  cases  it  will  he  seen  that  the  statute  of  the 
Midland  B.  R.  Co.,  80  N.  J.  Eq.  105.  jurisdictional  State  prohibited  such  meet- 
But  see  Hilles  v.  Parish,  30  N.  J.  Eq.  ings  either  expressly  or  by  fair  inference. 
380  ;  Aspinwall  v.  Ohio,  &c.  R.  E.  Co.,  l  Wright  v.  Bundy,  11  Ind.  404 ; 
20  Ind.  497 ;  Ormsbyw.Vt.  Copper  Mining  Merrick  v.  Van  Santvoord,  84  N.  Y.  208. 
Co.,  66  Vt.  628,  for  instances  in  which  a         «  Wright   v.   Bundy,    11    Ind.    404; 
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Sec.  142.  irregular  meetings :  Proceedings  at  Corporate  mections. 

—  Where  by  statute,  provision  is  made  for  the  holding  of  annual 
meetings  at  a  particular  time,  as  the  first  Monday  in  January,  etc,, 
it  is  treated  as  directory  merely,  and  if  held  at  another  time,  although 
irregular,  it  does  not  render  the  electioin  void,  and  the  directors 
elected  at  such  meeting  can  bind  the  corporation  by  their  acts ;  ^  and 
even  though  the  election  is  not  strictly  according  to  the  requirements 
of  the  statute,  it  is  treated  as  legal,  if  it  is  substantially  so,  or  if  the 
emergency  was  such  as  to  justify  a  departure  from  the  strict  letter 
of  the  law.2  Thus,  in  the  case  last  cited,  it  was  held  that  in  an 
emergency  in  which  the  forms  prescribed  by  the  charter  fail  to 
accomplish  the  purposes  contemplated,  it  is  competent  for  the  cor- 
porators to  exercise  the  power  of  election,  and  provide  for  the  ap- 
pointment of  inspectors  for  that  purpose ;  and  such  election  will  not 
be  set  aside  because  the  oath  actually  administered  was  not  sub- 
scribed by  the  inspectors.  But  the  departure  must  not  be  such  as 
affects  the  fairness  of  the  election,  or  as  operates  as  a  surprise  or 
fraud  upon  the  stockholders,  —  as,  by  opening  the  poUs  hefore  the 
hour  named  in  the  notice.' 

If  the  persons  chosen  as  inspectors  of  the  election  are  enjoined 
from  acting,  the  stockholders  at  the  time  appointed  may  choose  new 

Haight  v.  Day,  1  Johns.  Ch.  (IT.  Y.)  18  ;  the  granting  of  the  injunction,  if  it  should 
Walker  v.  Devereaux,  4  Paige  (N.  Y.),  he  subsequently  ascertained  that  it  was 
229  (1883)  ;  Campbell  ii.  Poultney,  6  G.  not  warranted  by  the  real  facts  of  the  case. 
&  J.  (Md.)  94  ;  Hilles  ■».  Parish,  13  N.  The  oath  of  the  complainant  that  he  is  in- 
J.  Eq.  380  ;  Webb  v.  Bldgely,  38  Md.  formed  and  believes  the  existence  of  a  fact 
364 :  Brown  i>.  Pacific  Mail  Steamship  may  be  sufficient  ground  to  authorize  the 
Co.,  5  Blatchf.  (TJ.  S.  C.  C. )  525.  In  issuing, of  an  injunction  against  a  defend- 
the  case  of  Walker  ®.  Devereaux,  above  ant  who  has  had  an  opportunity  to  deny 
cited.  Chancellor  Walworth  observes  :  the  allegation  if  it  is  unfounded,  but  it  is 
"This  court  unquestionably  has  the  not  sufficient  to  justify  the  court  in  de- 
power  to  prevent  this  election  by  an  in-  stroying  or  injuring  the  rights  of  others 
junction  operating  upon  the  commission-  who  have  not  had  an  opportunity  of  being 
ers,  restraining  them  from  acting  as  in-  heard  by  themselves,  or  by  those  who  are 
spectors  of  the  election.  And  in  a  case  of  under  a  legal  obligation  to  protect  their 
imperious  necessity,  where  the  complain-  rights."  See  also  Eeed  v.  Jones,  6  Wis. 
ant  did  not  know  and  could  not  ascertain  68Q. 

the  names  of  the  other  stockholders,    I         i  Downing  v.  Potts,  23  N.  J.  L.  66  ; 

might  consider  it  my  duty  to  prevent  a  Nashua  Fire  Ins.  Co.  v.  Moore,  55  IT.  H. 

great  and  irreparable  injury  to  him,  al-  48  ;  Hughes  «.  Parker,  20  id.  58. 
though    the    effect    of  that  interference         2  Wheeler's  Case,  2  Abb.  Pr.  (N.  Y.) 

might  be  to  destroy  the  charter  of  the  cor-  N.  s.  361. 

poration.    But  in  the  exercise  of  such  a         3  People  v.  Albany,  So.  E.  R.  Co.,  55 

power  the  court  should  require  ample  se-  Barb.   (N.   Y.)    344;    1   Lans.    (IT.   Y.) 

curity  from  the  complainant  to  pay  all  3D8. 
damages  other  persons  might  sustain  by 
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inspectors  aud  proceed  with  the  election.^  If  the  statute  excludes 
directors  from  acting  as  inspectors,  this  does  not  prevent  other  offi- 
cers of  the  corporation  from  so  acting.^  In  the  absence  of  any  pro- 
vision in  the  statute  to  the  contrary,  it  is  not  necessary  that  the 
inspectors  should  be  stockholders,  nor  are  they  ineligible  as  candi- 
dates for  an  office  to  be  filled  by  the  election  at  which  they  act 
as  inspectors.'  If  the  time  is  not  limited,  the  election  may  be  ad- 
journed from  day  to  day ;  *  nor  even,  although  a  resolution  of  the 
board  limits  the  time  for  keeping  the  polls  open  to  an  hour,  are  the 
inspectors  bound  to  close  them  within  that  time,  but  they  may  ex- 
ercise a  reasonable  discretion  in  the  matter  ?  so  as  to  give  the  stock- 
holders an  opportunity  to  vote.^  The  omission  of  the  stockholders 
to  vote  for  the  whole  number  of  directors,  does  not  vitiate  the  elec- 
tion of  those  who  have  a  majority  of  the  votes ;  "^  and  a  new  election 
will  be  ordered  to  fill  the  vacancy  in  the  board.*  The  inspectors, 
after  the  close  of  the  polls,  have  no  power  to  pass  upon  the  legality 
of  votes  which  were  received  without  objection.^ 

Sec.  143.  Rule  as  to  Proxies :  Powers  of  Inspectors :  Svidence 
of  Right  to  Vote :  Directors  qualified  as  Stockholders,  'when.  —  A 
stockholder  who  desires  to  vote  on  his  stock  by  proxy  is  bound  to 
furnish  his  agent  with  such  written  evidence  of  the  latter's  right  to 
act  for  him  as  will  reasonably  assure  the  inspectors  that  the  agent  is 
acting  by  the  authority  of  his  principal.  But  the  power  of  attorney 
need  not  be  in  any  prescribed  form,  nor  be  executed  with  any  par- 
ticular formalities.  It  is  sufficient  that  it  appear  on  its  face  to  con- 
fer the  requisite  authority,  and  is  free  from  all  reasonable  grounds 
of  suspicion  of  its  genuineness  and  authenticity;  and  the  court,  in 
reviewing  the  proceedings  at  an  election,  must  be  satisfied  that  the 
inspectors  had  reasonable  grounds  for  rejecting  the  proxy .^^  If  votes 
are  cast  for  a  candidate  who  is  ineligible  for  the  office  of  director,  they 
will  not  be  thrown  away,  so  as  to  elect  a  candidate  having  a  minor- 
ity of  votes,  vm,less  tJie  electors  easting  such  votes  had  knowledge  of  the 

1  People  V.  Albany,  &o.  B.  E.  Co.,  «  People  v.  Albany,  &o.  R.  R.  Co., 
ante.  ante, 

2  Hx  parte  Chenango  Co.  Mut.  Ins.  Co.,  '  &  parte  Excelsior  Ins.  Co.,  88  Barb. 
19  Wend.  (N.  Y.)  685.  (N.  Y.)  387. 

8  Ex  parte  Willcocks,  7  Cow.  (N.  Y.)  'Ex  parte  Union  Ins.  Co.,  22  Wend. 

402.  (N.  Y.)  691. 

*  Exparte  Chenango  Co.  Mut.  Ins.  Co.,  »  People  v.  White,  11  Abb.  Pr.  (N.  Y.) 

amte.  168. 

'  Eke  parte  Mohawk,  &o.  R.  E.  Co.,  19  i"  See  Matter  of  Cecil,   86  How.  Pr. 

Wend.  (N.  Y.)  135.  (N.  Y.)  477, 
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fad  on  which  the,  disqualification  of  the  caindidate  for  whom  they  voted 
rested,  arid  also  knew  that  the  latter  was  for  that  reasmi  disabled  by  law 
from  holding  the  ofiice}  Inspectors  of  an  election  for  directors  are 
required  to  decide  upon  the  admissibility  of  the  votes' that  are  offered, 
but  they  have  no  power  to  pass  upon  the  eligibility  of  the  persons 
for  whom  votes  are  proposed  to  be  cast.  The  question  of  eligibility 
is  one  that  can  be  raised  only  in  the  courts .^  The  general  rule  is 
that  the  books  of  the  corporation  afford  the  only  evidence  as  to 
who  are  entitled  to  the  rights  and  privileges  of  stockholders  in  the 
management  of  the  affairs  of  the  corporation.  If  the  statute  requires 
that  a  director  shall  also  be  a  stockholder,  the  books  of  the  corpora- 
tion are  the  only  evidence  as  to  who  are  stockholders,  and  as  such 
are  entitled  to  vote  at  elections ;  but  with  respect  to  the  qualifica- 
tions of  a  director,  the  company's  books  are  not  conclusive.  A  per- 
son may  be  qualiiied  to  be  a  director  whose  vote  cannot  be  received 
at  the  election,  by  reason  of  the  transfer  of  stock  to  him  not  being 
entered  on  the  books ;  and  he  may  appear  as  a  stockholder  on  the 
books,  and  still  be  disqualified  for  the  office  of  director  for  reasons 
aliunde  ;  and  if  the  stock  was  legally  issued,  and  the  legal  title  is  in 
the  stockholder,  he  is  prima  facie  capable  of  being  a  director ;  and  his 
right  to  be  a  director,  in  virtue  of  his  legal  title  to  such  stock,  can 
be  impeached  only  by  showing  that  the  title  was  put  in  him  color- 
ably,  with  a  view  to  qualify  him  to  be  a  director  for  some  dishonest 
purpose,  in  furtherance  of  some  fraudulent  scheme  touching  the 
organization  or  control  of  the  company.*  In  an  English  case,*  the 
articles  of  association  provided  that  every  member  should  be  entitled 
to  one  vote  for  every  ten  shares,  but  should  not  be  entitled  to  more 
than  one  hundred  votes  in  all,  and  that  no  member  should  vote  at 
any  general  meeting  unless  he  had  been  possessed  of  his  shares  for 
three  months  previously  thereto.  It  was  held  that  the  register  of 
shareholders  was  the  only  evidence  by  which  the  right  to  vote  could 
be  ascertained,  and  that  no  votes  of  shareholders  appearing  on  the 
register  and  properly  qualified,  should  be  rejected  on  the  ground  that 
their  shares  had  been  transferred  to  them  by  other  shareholders,  for 
the  purpose  of  increasing  their  own  voting  power,  oi;  with  an  object 

I  Regina  v.  Coaks,   3  E.  &  B.  248  ;         "  Depue,  J.,  in  matter  of  St.  Lawrence 
Eegina  v.  Tewkesbury,  L.  E.  3  Q.  B.  628;    Steamboat,  44  N.  J.  L. 
Drinkwatev  v.  Deakin,   L.   E.   9  C.  P.         '  Depue,  J.,  in  matter  of  St.  Lawrence 
626;   Etherington  v.   Wilson,   L.    E.   20    Steamboat,  44  N.  .T.  L. 
Eq.  606.  4  Pender  v.  Lushington,  L.  E.  6  Ch. 

Div.  70. 
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alleged  to  be  adverse  to  the  interests  of  the  company,  or  on  the 
ground  that  the  holders  were  not  beneficial  owners  of  the  shares. 
So  also  it  is  held  that  a  person  has  a  right  to  vote  on  stock  standing 
in  his  name  as  trustee  for  another,  or  on  stock  which  he  has  pledged 
or  hypothecated,  if  it  be  in  his  own  name  on  the  company's  books, 
and  that  inspectors  of  the  election,  in  determining  the  qualifications 
of  voters,  have  no  authority  to  inquire  whether  the  person  who 
appears  by  the  books  to  be  a  stockholder,  is  or  not  the  real  owner  of 
the  stock  standing  in  his  name.  They  must  take  the  company's 
books  as  conclusive  evidence  as  to  the  qualification  to  vote.^  And 
the  real  question  in  such  case  is  whether  he  is  the  legal  owner  of 
stock  of  the  corporation.^ 

Sec.  144.  CoutToverted  EleotionB.  -^  The  regularity  of  a  corporate 
election  can  only  be  tested  by  proceedings  by  quo  warranto,  or  where 
the  statute  has  made  provision  therefor  by  special  proceedings,  by 
such  proceedings  as  the  statute  provides.'  Where  the  statute  pro- 
vides a  special  remedy  for  such  cases,  the  statutory  method  should 
be  strictly  pursued ;  and  in  such  cases  provision  is  usually  madCj  not 
only  that  the  court  may  oust  the  illegal  officers,  but  also  that  they 
may  put  those  legally  elected  into  the  office  ;  *  but  in  quo  warranto 
proceedings,  the  court  can  only  render  a  judgment  of  ouster,  and  can- 
not put  the  officers  legally  elected  into  power,  but  leaves  the  matter 
to  a  new  election.^  Being  a  proceeding  in  the  name  of  the  State,  and 
criminal  in  form  although  civil  in  its  nature,  the  granting  of  the 
writ  is  discretionary,  and  can  only  be  granted  in  the  State  in  which 
the  corporation  is  domiciled.^  The  issue  may  be  tried  by  jury.^  An 
election  will  not  be  set  aside  for  mere  informality,  where  the  wishes 

1  Ex  ■parte,  Willcooka,  7  Cow.  (N.  Y. )  to  do  so  for  the  purposes  of  the  suit,  it 
402;  People  v.  Kipp,  4  id.  882,  n.  ;  Peo-  will  for  that  purpoise  pass  upon  the  title, 
pie  D.  TibbettB,  id.  358  ;  In  re  Barker,  6  but  its  decree  will  not  oust  the  officers,  or 
Wend.  (N.  Y. )  509  ;  In  re  Wheeler,  2  finally  affect  the  real  question  as  to  the 
Abb.  Pr.  (If.  Y.)  n.  s.  361.  validity  of  their  election.     Johnston  u. 

2  Matter  of  St.  Lawrence  Steamboat  Jones,  23  N.  J.  Eq.  216  ;  Pond  v.  Vt. 
Co.,  44  N.  J.  L.  Valley  R.  E.  Co.,  12  Blatchf.  (U.  S.  C.  C.) 

'  Hudson  Eiver,  &c.  R.  E.  Co.  ■».  Kay,  280. 
14  Abb.  Pr.  (N.  Y.)  N.  8.  191;  Miller  v.         *  People  v.  Albany,  &e.  R.  R.  Co.,  1 

State,  15  WaU.  (U.  S.)  478  ;  State  v.  Mo-  Lans.  (N.  Y.)  308. 

Daniel,  22  Ohio  St.  354;  Owen  v.  Whit-         6  People  v.  Phillips,  1  Den.   (N.  Y.) 

taker,    20  N.   J.   Eq.    122  ;    Hoppin  v.  888;  State  v.  McDaniel,  22  Ohio  St.  854. 
Buffiim,  9  R.  I.  513.     A  court  of  equity         «  State  v.  Smith,  48  Vt  266;  State  v. 

will  not  entertain  a  bill  to  test  the  title  of  McDaniel,  wide. 

officers  of  a  corporation  to  the  office;  but         '  People  ».  Albany,   &c.   E.  E.   Co., 

in  a  case  where  it  has  jurisdiction  for  anie. 
other  purposes,  and  it  becomes  necessary 
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of  the  corporators  have  been  fiairly  expressed ;  ^  nor  simply  because 
illegal  votes  were  cast,  if  they  do  not  affect  the  result ;  ^  nor  because 
legal  votes  were  erroneously  rejected,  if  they  would  not  have  changed 
the  result  of  the  election  if  received.^ 

Sec.  145.  Holding  of  Election  may  be  compelled  by  Mandamus.  — 
Where  the  of&cers  neglect  or  refuse  to  order  or  call  an  annual  elec- 
tion, or  a  special  election  when  necessary,  they  may  be  compelled 
to  do  so  by  ma-ndamus ;  *  and  this  also  is  the  proper  remedy  upon 
petition  by  the  corporation  to  compel  officers  illegally  in  possession 
of  the  books,  papers,  and  property  of  a  corporation,  to  deliver  them 
up  to  the  lawful  officers,  although  such  illegal  officers  are  in  posses- 
sion under  a  claim  of  right,  and  are  exercising  the  functions  of  their 
offices,  where  they  have  usurped  the  office  by  means  of  illegal  votes  ;^ 
but  this  remedy  can  only  be  resorted  to  where  the  return  to  the  writ 
will  merely  involve  a  question  of  law,®  and  there  is  no  other  ades- 
quate  legal  remedy. 

Sec.  146.  What  OfBcers  may  be  Elected.  —  If  the  charter  or  gen- 
eral law  is  silent  upon  the  point  as  to  what  corporate  officers  shall 
be  elected,  the  by-laws  may  regulate  the  matter.  But  in  reference 
to  business  corporations,  the  right  of  the  stockholders  to  elect  the 
directors  of  the  corporation  is  inherent,  as  it  is  only  through  them 
that  they  can  express  their  wishes  as  to  the  management  of  the  cor- 
poration.' Generally,  the  charter  or  the  general  law  provides  what 
officers  a  corporation  shall  have,  and  specifies  their  general  duties, 
and  sometimes  their  qualifications ;  but  where  the  statute  fails  to  do 
so,  both  the  class  and  qualifications  and  general  duties  of  officers 
may  be  determined  by  the  corporation  itself  While  public  policy, 
except  in  rare  and  exceptional  instances,^  would  seem  to  require 
that  the  directors  of  a  corporation  should  have  an  interest  in  the 
corporation  as  stockholders,  yet  it  is  held  that  where  the  statute  does 
not  so  provide,  the  discretion  of  stockholders  in  electing  directors 

1  Phillips  V.  ■Wiokham,  1  Paige  Ch.  ven,  101  Mass.  398 ;  Melvin  v.  Haitt,  52 
(K.  Y.)  590.  N.  H.  61;  State  v.  Gall,  32  N.  J.  L.  285. 

*  Ex  pa/rte  Chenango  Co.  Mut.  Ins.         '  Howard  v.  Gage,  6  Mass.  462. 

Co.,  mite.  1  Burrill   v.    Nahant    Bank,    2  Met. 

8  People  V.  Phillips,  1  Den.  (N.  Y.)  (Mass.)  196;  Perkins  v.   N.  Y.  Central 

388;  Ex  parta  Long  Island  R.  E.  Co.,  19  E.  E.  Co.,  24  N.  Y.  196;  Stelnwig  v.  Erie 

Wend.  (K.  Y.)  37.  E.  E.  Co.,  43  id.  123. 

*  State  ».  Wright,  10  Nev.  167;  Owen  8  As  where  the  State  is  a  stockholder, 
V.  Whittaker,  20  N.  J.  Eq.  122;  People  and  has  authority  to  name  or  appoint  a 
V.  Albany  Hospital,  61  Barh.  (IT.  Y.)  certain  number  of  directors.  Wight  v. 
897.  Springfield,  &c.  E.  R.   Co.,  117  Mass. 

<>  American  Eailway  Frog  Co.  v.  Ha-    226. 
VOL.  I.—  23 
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is  not  limited  to  persons  owning  stock ;  ^  and  a  by-law  or  resolu- 
tion passed  by  the  directors,  which  has  not  been  confirmed  by  the 
stockholders,  providing  for  such  a  qualification,  does  not  change  the 
rule  or  prevent  the  stockholders  from  electing  a  non-stockholder  as 
director.2  If  by  statute,  the  holding  of  stock  is  made  a  necessary 
qualification,  the  fact  that  he  is  a  stockholder  when  he  enters  upon 
tlie  discharge  of  his  duties  as  such,  is  sufficient,  although  he  was  not 
a  stockholder  when  elected  ;  ^  and  if  he  appears  to  be  a  stockholder 
of  record,  it  is  sufficient,  although  he  is  not  the  real  owner  of  the 
stock.*  But  it  has  been  held  that  where  the  charter  requires  that 
a  director  should  be  a  stockholder,  a  person  who  is  not  in  fact  a 
stockholder,  but  fraudulently  and  collusively  took  the  transfer  of  a 
share,  in  which  he  in  fact  had  no  property  interest,  in  order  to  qual- 
ify himself  for  the  position  of  director,  is  not  thereby  rendered  eligi- 
ble for  the  office ;  ^  and  there  can  be  no  question  as  to  the  soundness 
of  this  doctrine,  because  both  the  letter  and  spirit  of  a  statute  are  to 
be  regarded,  and  while  such  a  transaction  comes  within  the  letter, 
it  is  clearly  against  the  spirit  of  the  statute,  and  a  mere  evasion  of 
its  requirements.  But  it  is  held  that  where  one  is  appointed  a  di- 
rector by  the  articles  of  association,  which  provide  that  no  person 
shall  be  eligible  to  the  office  of  director  unless  he  owns  a  certain 
number  of  shares,  the  person  so  appointed  is  eligible  although  he 
holds  a  less  number  than  required,  because  the  provision  only  relates 
to  persons  thereafter  to  be  appointed  or  elected.*  Nor,  where  a 
person  owns  the  requisite  number  of  shares,  is  his  eligibility  defeated 
by  a  mortgage  or  pledge  thereof.^ 

Seo.  147.  Election  of  Directors.  —  The  directors  and  other  elec- 
tive officers  of  a  corporation  must  be  chosen  in  the  manner  required 
by  the  charter,  or  the  general  law  under  which  the  corporation  is 

1  State  V.  MoDaniel,  22  Ohio  St.  354  ;  shall  cease  to  be  a  director,  this,  by  neces- 

Despatch  Line   of   Packets   v.    Bellamy  sary  inference,   renders  a  person  who  is 

Mfg.  Co.,  12  N.'H.  205.    In  the  absence  not  a  stockholder  ineligible  to  the  office, 

of  any  provision  in  the  statute  or  by-laws  Despatch  Line  of  Packets  v.  Bellamy  Mfg. 

to  the  contrary,  there  is  no  reason  why  a  Co.,  12  N.  H.  206.     A  treasurer  of  a  cor- 

woman,  married  or  single,  may  not  be  a  poration  may  also  be  a  director.     Sargent 

director  of  a  corporation.     People  i».  Web-  r.  Webster,  18  Met.  (Mass.)  497,  and  so 

ber,  10  Wend.  (N.  Y.)  654.  may  a  married  woman.    People  v.  Web- 

"  In  re    British  Provident  Life,   &o.  ster,  10  Wend.  (N.  Y.)  554. 
Association,  L.  R.  5  Ch.  Div.  808.  »  Bartholomew  v.  IJcntley,  1  Ohio  St. 

»  Kanuth's  Case,  L.  R.  20  Eq.  506.  87. 

4  State  V.  Ferris,   42  Conn.  660.     If        *  Llanhanny  Hematite    Iron  Co.,   83 

the  charter  or  by-laws  provide  that  any  L.  J.  n.  b.  731. 
person  who  ceases  to  be  a  stockholder         '  Cummings  v,  Presoott,  2  Y.  &  C.  488. 
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organized ;  and  even  where  the  charter  or  general  law  does  not  des- 
ignate the  length  or  kind  of  notice  to  be  given  of  the  time  and  place 
of  the  meeting  for  such  election,  it  is  obvious  that  a  reasonable  no- 
tice to  all  the  stockholders  would  be  required,  unless  all  the  stock- 
holders were  present  and  gave  their  assent,  either  personally  or  by 
proxy.  And  this  is  the  case  even  in  relation  to  annual  meetings, 
and  although  the  by-laws  fix  the  time  and  place  of  such  meeting.^ 
If  the  meeting  is  required  to  be  called  by  the  clerk,  in  a  certain 
way,  he  alone  has  the  power  to  call  it,  unless  provision  is  made  for 
it  being  called  by  some  other  officer  in  the  case  of  the  disability  or 
failure  of  the  clerk  to  call  it,  and  the  mode  specified  must  be  adopted. 
Thus,  where  notice  of  an  election  was  required  to  be  given  by  the 
directors  of  a  corporation,  it  was  held  that  a  notice  signed  by  a  ma- 
jority of  the  directors,  not  stating  that  it  was  by  the  order  of  the 
board,  and  not  stating  that  the  persons  who  signed  the  call  were 
directors,  was  not  sufficient,  and  could  not  be  the  basis  of  a  legal 
meeting.^  In  the  case  last  cited,  the  strictness  of  this  rule  was  well 
illustrated,  and  it  was  held  that  where  the  directors  of  a  corporation 
are  empowered  to  designate  the  time  for  holding  an  election,  such 
designation  micst  he  hy  the  "board  when  lawfully  convened;  and  a  deter- 
mination by  the  board  or  a  majority  of  the  directors  that  an  election 
must  be  held,  without  fixing  a  time,  does  not  authorize  one  of  them  to 
fix  the  time  and  give  notice  for  such  time.  It  was  also  held  that,  when 
a  charter  directs  that  all  elections  of  directors  after  the  first  shall  be 
held  annually,  at  such  times  as  the  by-laws  shall  direct,  no  second  elec- 
tion can  he  held  until  by-laws  designating  the  time  have  been  adopted. 
The  notice  for  an  annual  or  other  meeting  of  the  corporation  must 
designate  the  day,  hour,  and  place  where  it  is  to  be  held ;  and  the 
meeting  cannot  be  held  until  the  hour  designated  in  the  notice,  nor 
at  any  other  place,  unless  regularly  adjourned.  Thus,  in  a  New 
York  case,'  a  part  of  the  stockholders  of  a  corporation  met  fifteen 

1  San  Buenaventura,  &o.  Mfg.  Co.  v.  that  day,   in  consequence  of  which  no 

Vassault,  50  Gal.  534  ;   People  v.  Albany,  meeting  was  held  until  several  hours  after 

&c.  E.  R.  Co.,  55  Barb.  344.  the  time  fixed   in    the  notice,   when  a 

'  Johnston  v.   Jones,    23  N.   J.   Eq.  small  number  of  stockholders,  without  the 

216.  knowledge  of  the  others,  met,  organized, 

*  People  V.  Albany,  &o.  E.  E.  Co.,  55  and  adjourned  until  the  next  day,  at 
Barb.  344.  Where  the  stockholders  of  a  which  time  an  election  was  held  by  a 
corporation  were  notified  that  the  annual  minority  of  the  stockholders,  without  no- 
meeting  for  the  election  of  directors  would  tice  to  others,  who  were  in  the  vicinity 
be  held  at  a  certain  hour  of  the  day  fixed  for  the  purposes  of  the  meeting,  and  might 
by  the  charter,  and  the  corporation  was  have  been  readily  notified, — it  was  held 
restrained  from   holding  an  election  on  that  such  election  was  invalid,  whether 
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minutes  before  the  hour  for  which  an  election  was  appointed,  and 
organized  as  a  meeting  of  the  corporation,  and  chose  inspectors,  and 
precisely  at  the  hour,  as  they  claimed,  they  adopted  resolutions  to 
proceed  with  the  election,  and  confirmed  the  selection  of  inspectors, 
and  thereupon  held  an  election ;  while  another  party  of  stockholders, 
in  another  room,  at  or  shortly  after  the  hour  appointed,  organized  as 
a  meeting  of  the  corporation,  appointed  inspectors,  and  proceeded 
also  to  an  election.  It  was  held  that  the  proceedings  at  the  former 
meeting  operated  as  a  surprise  and  fraud  upon  the  stockholders  who 
did  not  participate  in  the  meeting,  and  as  to  them  was  irregular  and 
void  ;  and  such  irregularity  could  not  be  cured  by  a  reorganization 
of  the  meeting  at  the  proper  time,  where  such  meeting  was  in  fact, 
and  in  legal  effect,  but  a  continuation  of  the  first  meeting.  The 
election  at  the  second  meeting  was  held  valid,  although  the  polls 
were  kept  open  somewhat  longer  than  the  time  fixed  by  the  notice, 
it  appearing  that  such  action  was  fairly  within  the  exercise  of  a  rea- 
sonable discretion,  and  for  the  purpose  of  giving  the  stockholders  a 
fair  opportunity  to  vote.  None  but  bond  fide  stockholders,  or  per- 
sons holding  the  proxies  of  stockholders,  can  vote  at  an  election  of 
officers  of  a  corporation ;  and  if  the  list  of  stockholders  exhibited  and 
voted  upon  at  such  election  was  not  a  true  list  of  the  stockholders, 
and  was  made  up  fraudulently,  and  contained  the  names  of  persons 
not  entitled  to  vote,  the  election  is  not  legal.^  Where  a  meeting  is 
legally  convened  for  that  purpose,  unless  the  charter,  statute,  or  by- 
laws otherwise  provide,  the  persons  receiving  a  majority  of  all  the 
votes  cast,  although  less  than  one-half  the  stock  was  represented, 
are  legally  elected  as  directors,  and  clothed  with  all  the  functions 
and  powers,  as  well  as  duties  and  liabilities  of  that  office.^ 

Sec.  148.  De  facto  Directors.  —  While,  as  stated,  a  person  who 
is  ineligible  to  the  office  of  director,  or  whose  election  was  irregular 
cannot  be  a  director  de  jwre,  yet  he  does  by  his  election  become  a 
director  de  facto,  if  he  enters  upon  the  discharge  of  his  duties ;  and, 

the  restraining  order  did  or  did  not  hind  should  be  chosen  from  among  the  stock- 

the  stockholders.    State  v.  Bonnell,  85  holders,  is  directory  ;  and  an  omission  to 

Ohio  St.  10.  produce  the  hooks  does  not  invalidate  the 

'  Johnston  v.  Jones,  ante.     But  see  election,  although  it  casts  the  burden  of 

People  V.  Albany,  &c.  R.  B.   Co.,  a/ate,  proof  upon  the  parties  claiming  under  it, 

where  it  was  held  that  a  by-law  of  a  cor-  to  show  that  voters  challenged  were,  or 

poration  requiring  that  on  an  election  day  appeared  by  the  books  to  be,  entitled  to 

the  secretary  should  produce  the  transfer  vote. 

books  and  a  list  of  the  stockholders  enti-         '  Brown  v.  Pacific  Mail  Steamship  Co., 

tied  to  vote,  etc.,   and   that   inspectors  6  Blatchf.  525. 
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if  the  corporation  permits  him  to  act  as  such,  it  is  bound  by  all 
his  acts  within  the  scope  of  the  powers  of  a  director  de  jwn} 
A  court  of  equity  will  not  entertain  a  bill  by  shareholders  in  an 
incorporated  company  to  restrain  directors  d&  facto  from  acting  as 
such,  on  the  sole  ground  of  the  alleged  invalidity  of  their  title  to 
their  offices.^  Nor  will  a  court  of  law  permit  the  legality  of  acts  of 
de  facto  directors  to  be  questioned.  Thus,  in  an  action  for  calls,  the 
defendant  applied  to  set  aside  the  proceedings  on  the  ground  that 
the  action  had  been  brought  without  authority,  as  the  company  had 
ceased  to  exist.  It  was  held  that  as  the  cause  had  been  set  down 
for  trial,  and  the  defendant  had  known  the  facts  for  a  long  time, 
the  application  was  too  late;  and  that  as  the  persons  authorizing 
the  action  had  for  some  time  acted  as  directors,  the  validity  of 
their  appointment  could  not  be  questioned  on  such  an  application.' 
Nor  can  a  stockholder  in  a  corporation,  which  has  exercised  all 
the  functions  and  franchises  contemplated  by  its  charter  for  more 
than  a  year,  set  up  in  defence  to  a  suit  by  the  corporation  for  an 
assessment  upon  his  stock,  that  the  board  of  directors  by  whom  the 
assessment  was  made  having  been  elected  beyond  the  limits  of  the 
State  by  which  the  charter  was  granted,  the  call  was  illegal.  The 
directors  were  such  de  facto,  and  the  legality  of  their  election  cannot 
be  inquired  into  collatersflly  without  showing  a  judgment  of  ouster 
against  them  in  a  direct  proceeding  by  the  government  for  that 
purpose.* 

Directors  holding  over  after  the  expiration  of  their  term  because 
no  successors  have  been  chosen  are  directors  defaMo,  unless  the  statute 
expressly  provides  that  their  ofSSces  shall  become  vacant  on  the  ex- 
piration of  their  term.^    But  even  where  the  charter  provides  that 

1  Despatch  Line  of  Packets  v.  Bellamy  111.  113;  Cahill  v.  Kalamazoo  Mutual  Ins. 
Mfg.   Co.,   12  N.   H.   205  ;  Eakiight  v.  Co.,    2   Doug.   (Mieh.)  121 ;    Morrill  v. 
Logansport,  &c.  R.  R.  Co.,  13  Ind.  404 ;  Boston,  &c.  R.  R.  Co.,  58  N.  H.  68;  Ma- 
People  V.   Hills,  1  Lans.   (N.  Y.)  202  ;  con,  &c.  R.  R.  Co.  v.  Vason,  57  Ga.  314. 
Clarke  v.  Thomas,  34  Ohio  St.  46;  Nashua         2  Mozley  v.  Alston,  1  Phill.  790. 
Fire  Ins.  Co.  ».  Moore,   55  N.  H.   48  ;         «  Thames  Haven  Dock,  &c.  Co.  v.  Hall, 
Chamberlains.  Painesville,  &o.  R.  R.  Co.,  3  Eng.  Railw.  Cas.  441. 
15   Ohio  St.   225  ;    Mechanics'   National         *  Ohio  &  Mississippi  R.  R.  Co.  v.  Mc- 
Bank  v.  Burnett  Mfg.  Co.,  33  N.  J.  Eq.  Pherson,  35  Mo.  13. 
236  ;  Ohio,  &c.  R.  R.  Co.  v.  McPherson,         «  Penobscot,  &c.   R.  R.  Co.  v.  Dunn, 
35  Mo.  13;  Hughes  v.  Parker,  20  N.  H.  39  Me.   587 ;  Thomington  v.   Gould,  69 
58;  Penobscot,  &e.  R.  R.  Co.  v.  Dunn,  39  Ala.  461.    But  in  People  •».  Tweddle,  18 
Me.  687;  Atlantic,  &c.  R.  R.  Co.  v.  John-  Hun  (N.  Y.),  427,  it  was  held  that  where 
stoD,  70  N.  C.  348;  Bucksport,  &c.  R.  R.  the  statute  provides  for  an  annual  elec- 
Co.  V.  Buck,  68  Me.  81 ;  Cincinnati,  &c.  tion,  and  evidently  contemplates  that  the 
R.  R.  Co.  V.  Danville,  &o.  R.  R.  Co.,  75  office  shall  become  vacant  at  the  end  of 
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the  directors  shall  hold  their  office  until  others  are  elected,  yet  if  a 
long  period  of  time  elapses  during  which  the  corporation  exercises 
no  corporate  acts,  and  the  directors  discharge  no  duties  as  such,  it  is 
held  that  their  functions  and  powers  as  directors  cease.  Thus,  in  an 
Ohio  case,^  the  charter  of  a  bank  provided  that  the  directors  should 
remain  in  office  until  their  successors  should  be  elected.  An  elec- 
tion for  officers  took  place  at  a  time  when  the  corporation  was  insol- 
vent, and,  for  sixteen  years  no  corporate  acts  were  performed.  It  was 
held  that  the  directors  so  elected  could  not  be  deemed  to  have  con- 
tinued in  office  during  that  entire  period,  and  that  the  circumstance 
that  they  refrained  for  so  long  a  period  from  performing  any  duty, 
was  equivalent  to  an  abandonment  or  resignation  of  the  office.^  But 
the  fact  that  a  director  becomes  bankrupt  does  not  render  his  office 
vacant,  even  though  he  ceases  to  act  as  such,  mdess  it  is  shown  that 
he  has  vacated  his  offieef  or  the  statute  or  charter  provides  that  for 
such  reason  the  office  shall  become  vacant.  It  is  sufficient  to  show 
that  certain  persons  were  acting  as  directors,  in  an  action  to  restrain 
their  illegal  action,  and  it  is  not  necessary  to  prove  that  they  are 
directors  de  jure.^  Where  there  are  conflicting  boards  of  directors, 
de  facto  directors  in  possession  of  the  franchises  of  the  corporation 
may  maintain  trespass  for  any  injury  to  the  corporate  property,  and 
their  acts  cannot  be  collaterally  impeached.^ 

Sec.  149.  Acceptance  by.  —  The  election  of  a  person  as  director 
does  not  necessarily  make  him  so,  unless  he  has  in  some  manner 
signified  his  acceptance  of  the  office.^  But  where  no  qualification, 
such  as  taking  an  oath,  etc.,  is  necessary,  and  there  is  no  usage 
to  control,  it  will  be  presumed  that  he  accepts  the  office,  unless  he 

the   year,    and   the   corporation   having  *  Morrill  v.  Boston  &  Maine  E.  K.  Co., 

power  to  do  so,   neglects  to  make  any  58  N.  H.  68. 

provision  for  the  officers  holding  over,  the  *  Atlantic,  &o.  E.  E.  Co.  v.  Johnston, 

office  becomes  vacant  by  the  expiration  of  70  N.  C.  348;  Atlantic,  &c.  E.  E.  Co.  v. 

their  term.    In  South  Meadow  Dam  Co.  Sharpe,  70  id.  509. 

V.  Gray,   80  Me.  547,  it  was  held  that  a  ^  Fulton    Bank  v.   N.    Y.   &  Sharon 

clerk  of  a  corporation  continues  in  office  Canal  Co.,    4   Paige  Ch.   (N.   Y.)    127. 

after  his  term  expires,  and  until  his  sue-  Where  the  records  of  a  corporation  show 

cesser  is  appointed,   unless    the    statute  that  a  certain  person  was  elected  a  direc> 

otherwise  provides.  tor  at  an  annual  meeting,  it  is  competent 

'  Bartholomew  v.  Bentley,  1  Ohio  St.  to  show  that  at  a  subsequent  meeting  of 

87.  the  directors  he  was  present  and  partici- 

2  See  also  Boss  v.  Crockett,  14  La.  An.  pated  in  its  action,  as  prima  facie,   al- 

811,  as  to  what  constitutes  evidence  of  an  though  not  conclusive  evidence  that  he 

abandonment  of  the  office  of  director  or  accepted  the  office.     Blake  v.  Bagly,  16 

trustee.  Gray  (Mass.),  631. 

8  Phelps  V.  Lyle,  10  Ad.  &  El.  118. 


SBC.  150.]      RELATION  OF  DIEECTORS  TO  STOCKHOLDBES.       359 

expressly  declines  it.^  This  presumption,  however,  may  be  rebutted, 
and  perhaps  simple  non-action  for  five  months  would  be  sufficient 
to  rebut  it  in  some  cases.  But  in  the  case  last  cited,  where  the 
stockholders  of  a  bank,  in  an  instrument  authorizing  its  conversion 
from  a  State  to  a  national  bank,  named  all  the  directors  who  had 
been  elected  at  the  last  annual  election  as  those  "  who  are  now  the 
directors  of  said  bank,"  the  court  would  not  hold  that  two  of  those 
so  named  were  not  directors  at  the  time  of  such  conversion  because 
they  had  never  acted  in  that  capacity  since  their  election  five  months 
previously.  Such  an  instrument  may  be  invalid  in  so  far  as  it  is 
intended  to  operate  as  a  reappointment,  but  considered  as  a  recog- 
nition of  the  status  of  such  non-acting  directors,  it  is  none  the  less 
significant.^ 

In  an  English  case,^  it  was  held  that  an  injunction  would  lie  to 
restrain  provisional  directors  who  have,  without  authority  from  the 
plaintiff,  published  a  prospectus  stating  that  he  was  a  trustee,  from 
using  his  name  in  connection  with  the  company.  Even  where  a 
person  who  has  been  elected  a  director  has  acted  as  such  upon  one 
occasion,  he  may  by  notice  to  the  company  resign  or  withdraw  from 
the  position.  Thus,  a  person  on  being  invited  to  become  a  director 
in  a  banking  company  consented,  provided  he  should  be  satisfied 
that  a  certain  proportion  of  the  capital  had  been  subscribed,  and 
that  certain  persons  named  in  the  prospectus  as  directors  would 
actually  become  such.  He  attended  one  meeting  of  the  direction, 
and  joined  in  signing  a  check  with  another  director ;  but  on  receiv- 
ing a  few  days  afterwards,  a  letter  of  allotment  of  the  shares  neces- 
sary to  qualify  him,  at  once  returned  it,  declining  to  act  as  director, 
as  he  was  not  satisfied  upon  the  two  points  stipulated  by  him,  or  to 
receive  the  shares.  The  secretary  wrote  back,  saying  that  his  res- 
ignation had  been  accepted.  It  was  held  that  he  was  not  liable  as 
contributory.* 

Sec.  150.  Relation  of  Directors  to  Stockholders.  —  Toward  the 
stockholders,  the  directors,  although  not  technically  trustees,  stand  in 
a  fiduciary  relation,  and  their  private  interests  must  yield  to  their 
duty  whenever  they  conflict.^    They  may  be  said  to  be  quasi  trus- 


1  Lockwood    V.    Mechanics'    National  *  Be  Peninsular,   &c.   Bank  {Austin's 
Bank,  9  R.  I.  308.  Case),  2  L.  E.  Eq.  Cas.  435. 

2  Lockwood  D.  Mechanics,'  &b.  Bank,  6  Butts  «.  Wood,   38  Barb.  (N.  Y.) 
ante.  181  ;  In  re  German  Mining  Co.,  27  Eng. 

»  South  V.  'Webster,  10  Beav.  561.  L.  &  Eq.  158.    In  York,  &c.  Eailw,  Co. 
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tees,  but  are  not  trustees  in  the  technical  sense  of  the  term,  although 
frequently  called  so  in  the  cases,  because  they  do  not  take  the  title 
to  the  property ;  but  they  do  occupy  —  so  far  as  the  stockholders, 
the  company,  and  its  creditors  are  concerned — such  a  fiduciary  rela- 
tion that  they  wiU  not  be  permitted  either  directly  or  indirectly  to 
acquire  any  adverse  interest  in  the  property,  or  to  derive  any  pecu- 
liar profit  or  advantage  therefrom,  vi^ithout  the  consent  of  the  com- 
pany expressly  or  impliedly  given.  ^    The  trust  is  not  express  or 


V.  Hudson,  16  Bear.  495,  the  court  says: 
"The  directors  of  a  corporation  are  the 
persons  selected  to  manage  the  affairs  of 
the  company  for  the  benefit  of  the  share- 
holders. It  is  an  office  of  trust,  which,  if 
they  undertake,  it  is  their  duty  to  perform 
fully  and  entirely.  A  resolution  by  the 
shareholders,  therefore,  that  shares,  or  any 
other  species  of  property,  shall  be  placed 
at  the  disposal  of  the  directors,  is  a  reso- 
lution that  it  shall  be  at  the  disposal  of 
trustees;  in  other  words,  that  the  persons 
entrusted  with  that  property  shall  dispose 
of  it  within  the  scope  of  the  functions 
delegated  to  them  in  the  manner  best 
suited  to  benefit  their  ceatuis  que  tnistent. 
To  construe  these  words  as  importing  a 
gift  to  the  directors  for  their  individual 
advantage,  or  as  investing  them  with  a 
secret  and  irresponsible  trust,  is  impos- 
sible, unless  they  are  coupled  with  clear 
and  unambiguous  expressions  to  that 
effect.  In  the  absence  of  any  such  ex- 
pressions, not  only  the  obligation  of  dis- 
charging the  duty  lies  upon  the  persons 
accepting  the  trust,  but  also  the  further 
obligation  of  accounting  for  their  dis- 
charge of  it  to  their  cestv/is  qtte  trustmt 
whenever  required."  N.  Y.  &  N.  H. 
E.  E.  Co.  V.  Schuyler,  17  N.  Y.  692  ; 
Cumberland,  &c.  Co.  v.  Parish,  42  Md. 
598 ;  Barnes  v.  Brown,  80  N.  Y.  627  j 
First  National  Bank  v.  Gifford,  47  Iowa, 
575 ;  Cook  v.  Berlin  Woollen  Mill  Co., 
43  Wis.  433;  Bkke  v.  Buffalo,  &c.  E.  E. 
Co.,  56  N.  Y.  485  ;  Erlanger  v.  New 
Sombrero,  &c.  Co.,  L.  E.  3  App.  Gas. 
1218;  Covington,  &c.  E.  E.  Co.  v.  Bowler, 
9  Bush  (Ky.),  468  ;  Farmers'  &c.  Bank  v. 
Downy,  63  CaL  466. 

1  Drury  v.  Cross,  7  Wall.  (U.  S.)  302  ; 
Hale  V.  Bridge  Co.,  8  Kan.  466;  Jackson 
V.  Ludeling,  21  Wall.  (U.  8.)  618  ;  Wood 


V.  Dummer,  8  Mas.  (U.  S.)  308;  Flint, 
&c.  R.  B.  Co.  V.  Dewey,  14  Mich.  477 ; 
San  Francisco,  &o.  R.  R.  Co.  v.  Bee,  48 
Cal.  398;  Buel  v.  Buckingham,  16  Iowa, 
284;  Butts  v.  Wood,  87  N.  Y.  317;  Heath 
V.  Erie  E.  K.  Co.,  8  Blatchf.  (U.  S.  C.  C.) 
847 ;  Koehler  v.  Black  River  Falls  Co.,  2 
Black  (U.  S.),  715;  Port  i).  Eussell,  36 
Ind.  60 ;  United  Society  of  Shakers  v. 
Underwood,  9  Bush  (Ky.),  617;  Goodin 
V.  Cincinnati,  &c.  Canal  Co.,  18  Ohio  St. 
169;  European,  &c.  R.  R.  Co.  v.  Poor,  69 
Me.  277 ;  Richard  v.  N.  H.  Ins.  Co.,  43 
N.  H.  263  ;  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472  ;  Covington,  &c.  E.  E.  Co.  ii. 
Winslow,  9  Bush  (Ky.),  468;  Davison  i>. 
Seymour,  1  Bosw.  (N.  Y.)  88;  Hoffman 
Steam  Coal  Co.  v.  Cumberland  Coal  Co., 
16  Md.  456 ;  Eedmond  v.  Dickenson,  9 
N.  J.  Eq.  507 ;  Mussina  v.  Goldthwaite, 
84  Tex.  125  ;  Scott  v.  DePeyster,  1  Edw. 
Ch.  (N.  Y.)  613 ;  Peabody  v.  Flint,  6 
Allen  (Mass.),  62 ;  Hodges i).  N.  E.  Screw 
Co.,  1  E.  I.  312 ;  Blake  v.  Buffalo  Creek 
E.  R.  Co.,  56  N.  Y.  485;  Black  v.  Del.  & 
Raritan  Canal  Co.,  24  N.  J.  Eq.  463  ; 
Gray  v.  N.  Y.  &  Virginia,  &c.  Co.,  3 
Hun  (N.  Y.),  383  ;  Coleman  v.  Second 
Av.  R.  R.  Co.,  38  N.  Y.  201;  Bliss  v. 
Matteson,  46  id.  22  ;  Conro  v.  Port 
Henry  Iron  Works,  12  Barb.  (N.  Y.)  64; 
Fremont  v.  Stone,  42  id.  169  ;  Cumber- 
land Coal  Co.  V.  Sherman,  20  Md.  117  ; 
Ogden  V.  Murray,  39  N.  Y.  202.  The 
president  of  a  corporation  taking  an  as- 
signment of  a  contract  entered  into  with 
the  corporation,  for  the  construction  of  its 
road,  acts  as  trustee  of  the  corporation 
and  its  stockholders,  and  not  as  the  con- 
tractor's assignee.  Bisley  v.  Indianapolis, 
&o.  E.  E.  Co.,  1  Hun  (N.  Y.),  202.  In 
Jackson  v.  Ludeling,  21  Wall.  (U.  S.) 
616,  the  court  say:  "The  managers  and 
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continuing,  but  ceases  with  their  term  of  service,  both  as  to  the 
stockholders  and  the  creditors  of  the  corporation;  and  if  they  are  re- 
elected a  new  trust  is  created,  and  the  old  one  is  not  thereby  con- 
tinued ;  and  when  the  trust  ceases,  the  statute  of  limitations  begins 
to  run,  and  may  be  pleaded  in  equity  as  well  as  at  law.^  But  if  there 
is  no  interregnum  in  the  office,  —  as,  if  the  directors  or  any  of  them 
are  re-elected  before  their  term  expires,  —  the  trust  continues  without 
interruption.  If  only  a  part  of  the  directors  are  re-elected,  the 
trust  is  continued  so  far  as  they  are  concerned  and  the  new  directors 
assume  the  trust  thrown  off  by  those  who  go  out  of  the  board. 

The  true  and  exact  relation  of  directors  to  the  stockholders  has  by 
no  means  been  well  defined  by  the  courts.  In  many  of  the  cases 
they  are  said  to  be  trustees,  but  an  examination  of  the  cases  generally 
discloses  that  this  term  is  applied  to  them  only  in  a  general  sense,  as 
it  is  applied  to  agents,  bailees,  and  other  persons  intrusted  with  the 
care  and  management  of  the  property  of  another,  and  that  it  is  in 
none  of  the  cases  intended  to  invest  them  with  either  the  rights  or 
the  obligations  of  technical  trustees.^  They  are  under  obligations  to 
the  stockholders  to  use  their  best  exertions  in  all  matters  which 
relate  to  the  affairs  of  the  company,  and  this  duty  results  from,  the 
employment, — not  to  make  any  profit  out  of  the  position,  beyond  their 
compensation,  and  not  to  acquire  any  adverse  interests  while  they 
remain  directors,  except  such  as  enure  to  all  the  stockholders.^  But 
a  director,  as  well  as  any  other  person  may  buy  and  sell  the  stock  of 
the  corporation,  and  may  subscribe  for  stock  in  the  corporation  not 

officers  of  a  company  where  capital  is  con-  be  obtained  for  it."  Pearson  v.  Concord 
tributed  in  shares  are,  in  a  very  legitimate  E.  R.  Co.,  59  N.  H.  — . 
sense,  trustees  alike  for  its  stockholders  i  Lexington,  &o.  R.  E.  Co.  v.  Bridges, 
and  its  creditors,  though  they  may  not  be  7  B.  Mon.  (Ky.)  556. 
trustees  technically  and  in  form.  They  2  Sharswood,  J.,  in  Speering's  Ap- 
accordingly  have  no  right  to  enter  into  peal,  71  Penn.  St.  11. 
or  participate  in  any  combination,  the  '  Benson  v.  Heathom,  1  Y.  &  C.  326  ; 
object  of  which  is  to  divest  the  company  Aberdeen  Railw.  Co.  v.  Blakie,  1  Maoq. 
of  its  property  and  obtain  it  for  them-  (Se.)  461  ;  Great  Luxembourg  Railw.  Co. 
selves  at  a  sacrifice ;  they  have  no  right  v.  Magnay,  25  Beav.  586  ;  Barnes  v. 
to  seek  their  own  profit  at  the  expense  of  Brown,  80  N.  Y.  527.  Directors  are  the 
the  company,  its  stockholders,  or  even  its  agents  of  the  corporation  with  limited 
bondholders.  Contrariwise,  in  ease  of  powers,  and  their  duties  are  to  conduct 
embarrassment  to  the  company,  and  any  its  affairs  in  furtherance  of  the  ends  of  its 
necessity  to  sell  the  estates  of  the  com-  creation.  They  have  no  power  to  destroy 
pany,  it  is  their  duty,  to  the  exteut  of  it,  to  give  away  its  funds,  or  to  deprive  it 
their  power,  to  secure  for  all  those  whose  of  any  of  its  means  to  accomplish  the  fnll 
interests  are  in  their  charge  the  highest  purpose  for  which  it  was  chartered.  Bed- 
possible  price  for  the  property  which  can  ford  R.  R.  Co.  v.  Bowser,  48  Penn.  St.  29; 

Belknap  v.  Davis,  19  Me.  455. 
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already  taken.  Thus,  in  an  Ohio  case,^  it  was  held  that  a  court  of 
eq^uity  will  not,  on  the  application  of  a  stockholder,  interfere  with 
the  management  and  control  of  the  corporate  business,  while  acting 
within  the  scope  of  their  authority,  unless  they  are  guilty  of  a  breach 
of  trust,  to  the  injury  of  such  stockholder.  This  principle  is  appli- 
cable to  the  action  of  the  board  of  directors,  in  receiving  subscrip- 
tions for  that  portion  of  the  authorized  capital  not  taken  before  the 
corporation  was  organized,  where  it  will  promote  the  objects  of  the 
corporation.  A  subscription  for  such  stock,  made  by  one  member  of 
the  board  with  the  consent  of  the  other  members,  and  payment  of 
the  par  value  thereof,  when  the  transaction  is  free  from  fraud,  and  is 
beneficial  to  the  corporation,  will  not  be  set  aside  at  the  instance  of 
a  stockholder,  when  no  action  has  been  taken  to  withhold  such  stock 
from  subscription  or  sale.^    If  he  makes  a  purchase  of  property  for 


1  Sims  V,  Brooklyn  Street  Railw.  Co., 
37  Ohio  St.  566. 

2  Dodge  V.  Woolsey,  18  How.  (U.  S.) 
842;  Ware  v.  Grand  Junction  Co.,  2  Euss. 
&  M.  470  ;  Gifford  v. '  N.  J.  E.  Co.,  10 
N.  J.  Eq.  171;  Stevens  v.  Rutland  &  B.  E. 
Co.,  29  Vt.  546;  BisBell  v.  Mich.  Southern 
E.  E.  Co.,  22  N.  Y.  258;  Kean  v.  Johnson, 
9  N.  J.  Eq.  401.  In  European,  &c.  E. 
Co.  V.  Poor,  59  Me.  277,  Appleton,  C.  J., 
said:  "  A  trustee  is  one  in  whom  property 
is  vested  in  trust  for  others.  Every  per- 
son is  to  be  deemed  a  trustee  to  whom 
business  and  interests  of  others  are  con- 
fided, and  to  whom  the  management  of 
their  affairs  is  intrusted.  The  general 
rule  is  that  a,  trustee,  so  far  as  the  trust 
extends,  can  never  become  a  purchaser  of 
the  property  embraced  within  the  trust, 
save  with  the  consent  of  all  parties  inter- 
ested. The  underlying  principle  is  that 
no  man  can  serve  two  masters.  He  who 
is  acting  for  others  cannot  be  permitted 
to  act  adversely  to  his  principals.  The 
agent  to  sell  cannot  become  a  purchaser 
of  that  which  he  is  the  agent  to  sell,  for 
his  position  as  selling  agent  is  adverse  to 
and  inconsistent  with  that  of  a  purchaser. 
So  the  agent  to  purchase  cannot  at  the 
same  time  occupy  the  position  of  a  seller. 
It  is  not  that  in  particular  instances  the 
sale  or  the  purchase  may  not  be  reason- 
able. But  to  avoid  temptation,  the  agent 
to  sell  is  disqualified  from  purchasing, 
and  the  agent  to  purchase  from  selling. 


In  all  such  contracts  the  sales  or  the  pur- 
chases may  be  set  aside  by  him  for  whom 
such  ageut  is  acting.  The  ceatui  qiie  trust 
may  confirm  all  such  sales  or  purchases  if 
he  deems  it  for  his  interest.  The  affirm- 
ance or  disaffirmance  rests  with  him;  and 
the  trustee,  when  buying  trust  property 
from  or  selling  it  to  himself,  must  assume 
the  risk  of  having  his  contracts  set  aside, 
if  the  cestui  qiie  trust  is  dissatisfied  with 
his  action." 

In  this  case  the  court  say:  "The  bill 
alleges  that  '  at  a  meeting  of  the  directors 
of  said  company  (the  E.  &  N.  A.  Eailway 
Co.),  holden  on  the  25th  day  of  August, 
1865,  a  contract  previously  made  between 
said  company  and  a  certain  firm,  under 
the  name  of  Pierce  &  Elaisdell,  and  signed 
by  said  defendant,  as  president  of  said 
company,  and  by  Pierce  &  Blaisdell,  for 
the  construction  of  said  railroad,  was  ap. 
proved,  adopted,  and  confirmed  ;  that 
said  Pierce  &  Blaisdell  did  proceed,  under 
said  contract,  in  the  construction  of  said 
railroad,  and  received  large  sums  of  money 
under  the  same  contract;'  and  'that  there 
was  an  agreement  between  said  defendant 
while  he  was  president  and  director,  as 
aforesaid,  and  said  firm  of  Pierce  &  Blais- 
dell, or  one  of  the  members  of  said  firm, 
that  said  defendant  should  receive  a  large 
sum  of  money  for  or  on  account  of  said 
contract,  or  a  part  of  the  profits  which 
might  be  received  by  said  Pierce  &  Blais- 
dell, under  and  by  their  performance  of 
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the  corporation,  he  cannot  treat  it  as  a  purchase  for  himself,  and 
charge  the  corporation  a  profit  thereon ;  ^  nor  can  he  purchase  claims 


said  contract  for  the  construction  of  said 
railroad.'  To  this  portion  of  the  hill  the 
defendant  has  demurred,  thereby  admit- 
ting, for  the  purposes  of  the  present  argu- 
ment, his  interest  in  the  contract  of  Pierce 
&  Blaisdell  with  the  corporation  of  which 
he  was  president  and  a  director,  made 
when  he  was  acting  as  such,  and  in  the 
profits  of  which  he  was  a  participant  while 
holding  those  positions.  As  the  agent  to 
sell  cannot  purchase  what  he  is  to  sell, 
nor  the  agent  to  purchase  buy  of  himself, 
so  the  agent  to  contract  cannot,  as  agent, 
contract  with  himself  as  principal.  The 
interest  of  the  parties  to  a  contract, 
whether  of  purchase,  a  sale,  or  for  work 
or  labor,  are  adverse  and  inconsistent  with 
each  other.  It  is  the  duty  of  the  directors 
of  a  corporation  to  act  for  the  best  inter- 
ests of  such  corporation.  If  a  director  be 
a  party  to  a  contract  entered  into  with 
himself,  his  duty  as  an  officer  is  in  con- 
flict with  his  interests  as  an  individual. 
This  is  ec^ually  so,  whether  he  enters  into 
the  contract  on  its  inception,  or  subse- 
quently acquires  an  interest  in  it.  If  he 
enters  originally  into  the  contract  as  di- 
rector, with  himself  as  a  party,  it  is  not 
difficult  to  perceive  who  would  have  an 
advantage  in  the  bargain.  If  he  subse- 
quently becomes  a  partner,  he  places  him- 
self in  a  position  in  which,  when  any 
questions  arise  as  to  its  performance,  his 
interest  as  a  party  to  the  contract  con- 
flicts with  his  duty  as  an  officer.  The 
general  rule  is  that  directors  cannot  legit- 
imately acquire  an  interest  adverse  to  the 
corporation,  and  that  if  they  purchase  any 
claim  against  the  company  it  is  in  trust  for 
the  compan'if." 

The  directors  are  not  sureties  for  the 
fidelity  of  the  officers  of  the  corporation 
which  they  may  be  authorized  to  appoint. 
If  they  exercise  reasonable  diligence  in  the 
appointments  of  agents  and  officers,  this 


is  all  that  is  required.  But  if  they  should 
knowingly  appoint  a  person  of  bad  charac- 
ter to  a  place  of  trust,  they  would  be 
personally  responsible.  See  Scott  v.  De- 
peyster,  1  Edw.  Ch.  (N.  Y.)  513.  See 
also  Burbridge  v.  Morris,  34  L.  J.  (n.  s.) 
131.  The  rule  of  equity  is  liberal,  em- 
bracing within  its  purview  all  fiduciary 
relations,  as  those  of  principal  and  agent, 
attorney  and  client,  solicitors,  executors, 
guardians,  etc.  The  president  and  di- 
rectors of  a  corporation  must  be  held  as 
occupying  a  fiduciary  relation  to  the  stock- 
holders for  and  on  behalf  of  whom  they 
act.  "The  relation  between  the  directors 
of  a  corporation  and  its  stockholders, "  ob- 
serves Johnson,  J.,  in  Butts  v.  Wood,  38 
Barb.  (N.  Y.)  188,  "is  that  of  trustee 
and  cestui  que  trust."  "  The  directors," 
remarks  Eomilly,  M.  R.,  in  the  York  & 
Midland  Eailw.  Co.  ■».  Hudson,  19  Eng. 
L.  &  Eq.  365,  "are  persons  selected  to 
manage  the  business  of  the  company  for 
the  benefit  of  the  shareholders.  It  is  an 
office  of  trust,  which,  if  they  undertake 
it,  it  is  their  duty  to  perform  fully  and 
entirely."  Persons  who  become  directors 
and  managers  of  a  corporation  place  them- 
selves in  the  situation  of  trustees;  and  the 
relation  of  trustees  and  cestui  que  trust 
is  thereby  created  between  them  and  the 
stockholders.  Scott  v.  Deppeyster,  1  Edw. 
Ch.  (N.  Y.)  513;  Verplanck  ■».  Mercantile 
Ins.  Co.,  id.  85.  All  acts  done  by  the 
directors  officially  should  be  for  the  in- 
terests of  the  cestui  que  trust.  Holding 
a.  fiduciary  relation,  they  cannot  be  per- 
mitted to  acquire  interests  adverse  to  such 
relation. 

In  the  Great  Luxembourg  By.  Co.  v. 
Magnay,  25  Beav.  586,  the  Master  of  the 
Bolls  says:  "I  have  upon  various  occa- 
sions stated  what  I  considered  to  be  the 
duties  and  functions  of  a  director  of  a 
joint-stock  company.    He  is,  in  point  of 


1  Blair,  &c.  Co.  ■B.Walker, 60  Iowa, 376. 
Kor  can  he  purchase  property  at  one  price 
and  sell  it  to  the  corporation  at  another. 
McElhenny's  Appeal,  61  Penn.  St.  188; 
Great  Luxembourg  By.  Co.  v.  Maguay, 


25  Beav.  586;  Rice's  Appeal,  79  Penn.  St. 
168;  Benson  v.  Heathorn,  1  Y.  &C.  326; 
Getty  V.  Devlin,  54  N'.  Y.  503  ;  Simons 
V.  Vulcan  Oil,  &c.  Co.,  61  Penn.  St. 
202. 
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against  the  corporation,  and  under  a  resolution  to  borrow  money 
upon  a  mortgage  of  the  property,  by  having  the  claims  assigned  to 

a  committee  hy  the  company  for  building 
and  equipping  the  road.  The  committee 
entered  into  a  preliminary  contract  with  a 
certain  party,  and  on  the  same  day  that 
party  assigned  to  the  defendant's  secretary 
three-eighths  of  said  agreement  and  four- 
tenths  of  a  contract  to  be  thereafter  en- 
tered into;  also,  providing  that  they  should 
be  at  three-eighths  the  expense  of  negoti- 
ating the  bonds  of  the  company  which 
were  to  be  received  by  the  contractor.  In 
a  suit  by  the  complainant  to  compel  the 
delivery  of  said  bonds,  it  was  held  that 
the  transaction  under  which  the  defendant 
claimed  was  clearly  fraudulent,  and  void 
as  against  the  complainant ;  that  it  was 
his  duty  (with  the  other  members  of  the 
committee),  on  letting  the  contract,  to  use 
his  best  efforts  and  judgments  to  secure 
the  best  terms  he  could  for  the  company; 
but  in  joining  with  the  contractor  in  tak- 
ing this  very  contract  which  they  were 
employed  to  let,  it  became  his  interest  to 
let  the  contract  at  the  highest  price.  "  It 
is  possible,"  observes  Chuistiancy,  J., 
"  that  there  may  have  been  no  actual 
fraud,  and  that  the  contract  would  not 
have  been  let  on  better  terms ;  but  the 
principle  of  law  applicable  to  such  a  con- 
tract renders  it  immaterial,  under  the  cir- 
cumstances of  the  case,  whether  there  has 
been  any  fraud  in  fact,  or  any  injury  to 
the  company.  Fidelity  in  the  agent  is 
what  is  aimed  at;  and,  as  a  means  of  se- 
curing it,  the  law  will  not  permit  the 
agent  to  place  himself  in  a  situation  in 
which  he  may  be  tempted  by  his  own 
private  interest  to  disregard  that  of  his 
principal;  and  if  such  contracts  were  to 
stand  until  shown  to  be  fraudulent  and 
corrupt,  the  result,  as  a  general  rule, 
would  be  that  they  must  be  enforced  in 
spite  of  fraud  and  coiTuption." 

"  The  general  rule  of  law,"  says 
Wayne,  J.,  in  Michoud  v.  Girod,  4 
How.  (U.  S. )  555,  "stands  upon  our 
great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which  or- 
dinarily excite  a  conflict  between  self- 
interest  and  integrity.  It  restrains  all 
agents,  public  and  private."  To  give 
effect  to  these  views  in  England,  it  is 


fact,  not  merely  a  director,  but  he  also 
fills  the  character  of  a  trustee  for  the 
shareholders,  and  he  is,  in  regard  to  all 
matters  entered  into  in  their  behalf,  to  be 
treated  as  an  agent ;  therefore  there  at- 
taches to  a  director,  for  the  benefit  of  the 
shareholders,  all  the  liabilities  and  duties 
which  attach  to  a  trustee  or  agent.  Ac- 
cordingly, if  a  director  enters  into  a  con- 
tract for  the  company  he  cannot  personally 
derive  any  benefit  from  it.  I  accordingly 
held,  in  the  case  of  the  Midland  Railway 
Co.  V.  Hudson,  that  the  defendant,  as 
director  and  trustee,  was  bound  to  give 
to  the  company  the  benefit  of  a  large  con- 
tract entered  into  by  him  for  iron,  which 
had  been  used  on  the  railroad,  and  to 
render  to  them  the  pecuniary  advantage 
which  he  had  derived  from  it.  If,  as  in 
the  case  of  the  North  Midland  Railway 
Co.  V.  Hudson,  a  director  of  a,  railway 
company  enter  into  a  contract  for  the  pur- 
chase of  a  large  quantity  of  iron  in  the 
shape  of  rails,  but  before  it  is  wanted, 
and  before  it  has  been  actually  delivered 
(for  it  took  some  time  in  that  ease  to  per- 
form the  contract  with  the  iron-master), 
the  price  of  iron  should  happen  to  rise, 
the  trustee  is  not  at  liberty  to  put  into 
his  pocket  the  difference  between  the  mar- 
ket price  of  the  iron  when  delivered  and 
that  at  which  it  was  purchased.  He  can- 
not sell  it  again  to  the  company  as  if  it 
were  his  own  property.  The  whole  ben- 
efit must  go  to  the  shareholders,  and  not 
to  the  director." 

In  Benson  v.  Heathom,  1  Y.  &  Coll. 
326,  the  defendant,  being  director  of  a 
joint-stock  company  established  for  the 
building,  purchasing,  hiring,  and  employ- 
ment of  steam  vessels,  purchased  a  vessel 
for  iei,340,  and  afterwards  sold  it  to  the 
company  as  from  a  stranger  for  £1,500, 
charging  the  company  with  commission  at 
£1  per  cent,  the  broker's  earnest  money, 
and  the  expenses  of  a  bill  of  sale  to  him- 
self,—  there  being  but  one  bill  of  sale. 
It  was  held  that  such  a  transaction  could 
not  stand  in  equity.  In  Flint  &  P.  M. 
R.  Co.  V.  Dewey,  14  Mich.  477,  it  ap- 
peared that  the  defendant,  the  secretary, 
and  another  director  had  been  appointed 
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a  third  party  or  to  a  firm  of  which  he  is  a  memher,  execute  a  valid 
mortgage  of  the  corporate  property  to  secure  such  dehts.^    In  such 


provided  by  the  Companies'  Clause  Con- 
solidation Act,  8  and  9  Vict.  chap.  16, 
that  no  person  interested  in  a  contract 
with  the  company  shall  be  a  director ; 
and  if  any  director,  subsequent  to  his 
election,  shall  become  concerned  in  any 
contract,  the  office  of  director  shall  be- 
come vacant,  and  he  shall  cease  to  act  as 
such.  •  That  directors  will  not  be  permit- 
ted to  make  a  profit  on  purchases  for  or 
sales  to  the  company,  see  Rice's  Appeal,  79 
Penn.  St.  168;  Blair  ■».  Town  Lot,  &c.  Co., 
50  Iowa,  376. 

1  In  Davies  v.  Rock  Creek  L.  J.  &,  M. 
Co.,  55  Cal.  359,  the  corporation,  being  in 
debt  to  the  amount  of  $12,985,  voted  to 
borrow  that  sum,  and  authorized  its  presi- 
dent and  secretary  to  execute  a  mortgage 
therefor  upon  the  corporate  property.  The 
president,  instead  of  borrowing  the  money 
to  pay  the  debts,  purchased  them  and  had 
them  assigned  to  a  firm  of  which  he  was 
a  member,  and  then  executed  to  the  firm 
three  notes  of  the  corporation  for  the  sum 
of  14,328.33  each,  and  also  a  mortgage  to 
secure  the  same,  upon  the  corporate  prop- 
erty. In  an  action  to  foreclose  the  mort- 
gage, to  which  another  subsequent  mort- 
gagee was  made  a  party  defendant,  he  set 
up  the  defence  that  the  corporation  never 
executed  the  notes  and  mortgage  in  ques- 
tion, and  the  corporation  itself  denied  in 
its  answer  that  it  ever  executed  or  author- 
ized the  execution  of  the  mortgage.  The 
court  held  upon  these  facts  that  the  notes 
and  mortgage  were  invalid,  Ross,  J.,  say- 
iog  ;  "  The  resolution  did  not  authorize  or 
contemplate  the  execution  of  the  notes 
and  mortgage  for  any  such  purpose.  It 
authorized  and  contemplated  the  borrow- 
ing of  $12,985,  and  to  that  end  authorized 
and  directed  the  president  and  secretary 
to  execute  for  and  in  the  name  of  the  cor- 
poration, the  necessary  notes,  together 
with  a  mortgage  upon  the  corporate  prop- 
erty. To  borrow  the  money  and  to  execute 
the  notes  and  mortgage  of  the  corporation 
to  secure  its  payment  was  the  sole  power 
conferred  on  the  president  and  secretary  by 
the  resolution.  This  they  did  not  do,  nor 
attempt  to  do,  so  far  as  the  record  shows. 
Instead,  the  president  '  purchased  and  as- 


sumed said  debts  in  the  name  of  A.  Wolf 
&  Co.'  of  which  firm  he  was  at  the  time  a 
member,  and  then  proceeded,  in  connec- 
tion with  the  secretaiy,  to  execute  the 
notes  and  mortgage  in  suit.  This  was 
clearly  unauthorized  by  the  resolution 
adopted  by  the  board  of  trustees.  Koeh- 
ler  V.  Black  River  Falls  Iron  Co.,  2  Black 
(U.  S.),  719.  But  apart  from  this  consid- 
eration, the  transaction  in  question  cannot 
be  upheld.  The  law,  for  wise  reasons, 
will  not  permit  one  who  acts  in  a  fiduciary 
capacity  thus  to  deal  with  himself  in  his  in- 
dividual capacity.  The  position  of  A.  Wolf 
as  a  member  of  the  firm  of  A.  Wolf  &  Co., 
and  his  position  as  trustee  and  president  of 
the  corporation  defendant,  were  inconsis- 
tent and  conflicting.  In  purchasing  the 
debts  of  the  corporation  in  his  individual 
capacity,  it  was  to  his  interest  to  buy  them  at 
as  great  a  discount  as  possible.  The  gi'eater 
the  discount  the  greater  his  gain.  If  he 
succeeded  in  purchasing  the  debts  at  any 
discount,  to  that  extent  he  secured  to  him- 
self an  advantage  not  common  to  all  the 
stockholders.  To  permit  this  to  be  done 
would  be  to  permit  the  violation  of  one  of 
the  plainest  principles  of  equity  applica- 
ble to  trustees.  In  this  particular  case  it 
does  not  appear  that  Wolf  secured  the 
claims  at  any  discount,  neither  does  it  ap- 
pear that  he  did  not ;  nor  does  the  policy 
of  the  law  admit  of  any  inquiry  into  that 
question.  Occupying  as  he  did,  the  posi- 
tion of  trustee,  he  should  not  have  put 
himself  into  a  position  adverse  to  his  cestuis 
que  trusient.  One  cannot  faithfully  serve 
two  masters  whose  interests  are  adverse. 
Andrews  ».  Pratt,  44  Cal.  309;  San  Diego 
V.  San  Diego,  &o.  R.  E.  Co.,  44  id.  106; 
Wilbur  V.  Lynde,  49  id.  290  ;  Pickett  d. 
School  District,  25  Wis.  552  ;  Cumberland 
Coal  Co.  V.  Sherman,  30  Barb.  (N.  Y.) 
553;  Aberdeen  By.  Co.  v.  Blakie,  1  Macq. 
(Sc.)  461.  Respecting  the  point  made 
to  the  effect  that  the  transaction  was 
ratified  by  the  corporation,  it  is  sufficient  to 
say  that  even  if  it  admitted  of  ratification 
there  was  no  evidence  of  such  ratification. 
Cumberland  Coal  Co.  v.  Sherman,  30 
Barb.  (N.  Y,}  575." 
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a  case  he  becomes  subject  to  the  rule  that  as  a  creditor  of  the  cor- 
poration he  cannot  secure  an  advantage  to  himself  that  is  not 
common  to  all  the  creditors.^  He  cannot  sell  the  property  of  the 
corporation  and  take  the  profits  upon  the  sale  himself,^  nor  can  he 
enforce  an  executory  contract  with  the  corporation  for  the  furnish- 
ing of  supplies  to  it  by  himself  or  others  when  he  has  an  interest  in 
the  contract*  In  England  it  is  held  that  a  director  who  receives  a 
gift  of  shares,  as  an  inducement  to  become  a  director  will  be  com- 
pelled upon  a  proper  suit  in  equity  to  restore  them  to  the  corpora- 
tion, or  to  account  to  it  for  their  value,  upon  the  ground  that  the 
corporation  has  no  authority  to  give  away  its  shares*  So  a  vote  of 
the  board  of  directors  transferring  certain  property  of  the  corpora- 
tion to  one  of  their  number  without  sufficient  consideration,  and 
merely  to  induce  him  to  discharge  his  duties  as  director,  is  void,  and 
confers  no  title  upon  him.^ 

Contracts  entered  into  by  the  directors  to  the  prejudice  of  the 
corporation,  or  merely  with  a  view  to  enable  them  to  retain  control  of 
its  aifairs,  are  void  and  will  be  set  aside.®  Such  also  is  the  rule  as 
to  all  contracts  or  acts  of  the  directors  which  are  in  violation  of  their 
trust  or  which  place  them  in  a  position  where  their  interests  are  in 
any  measure  adverse  to  those  of  their  cestuis  que  trustent.  Thus, 
they  are  not  permitted  to  buy  the  corporate  property  for  their  own 
•  benefit  either  at  private  sale  or  at  a  public  sale  upon  an  execution," 
or  at  any  judicial  sale,*  except  it  be  upon  an  execution  or  decree  ob- 
tained in  a  suit  brought  by  themselves  against  the  corporation.' 

1  Koehler  v.  Black  River  Falls  Co.,  '  Flanagan  v.  Great  Western  Ry.  Co., 
ante;  Murray  v.  Vanderbllt,  39  Barb.  L.  R.  7  Eq.  116;  Aberdeen  Rj'.  Co.  v. 
(N.  Y.)  140  ;  Emporium  Real  Estate,  &c.     Blakie,  1  Macq.  (Sc.)  461. 

Co.  V.  Emrio,  54  111.  645  ;  Bennett's  Case,  *  Cavling's  Case,  L.   R.  20  Eq.  580 ; 

18  Beav.  389.     But  where  the  corporation  Nant-y-Glo,  &c.  Ry.  Co.  v.  Grave,  L.  R. 

has  already  mortgaged  its  property  to  se-  12  Ch.  Div.  738  ;  McKay's  Case,  L.  R.  2 

cure  its  debts,  there  seems  to  be  no  good  Ch.   Div.  1  j  Pearson's  Case,  L.  R.  5  Ch. 

reason  why  a  director  may  not  purchase  Div.  336.     But  in  England  this  matter  is 

the  mortgage  for  the  benefit  of  the  corpo-  now  regulated  by  statute  8  &  9  Vict.  Ch.  16. 

ration,  using  either  the  funds  of  the  cor-  6  Butts  K.  Wood,  37  N.  Y.  817;  Hilles 

poration  or  his  own  for  the  purpose,  —  if  it  v.  Parish,  14    N.J.  Eq.  880. 

is  done  in  good  faith  to  relieve  the  corpora-  s  Northern  R.  R.  Co.  v.  Concord  R.  R. 

tion  from  embarrassment,  and  with  its  full  Co.,  50  N.  H.  166;  Bliss  v.  Matteson,  46 

knowledge  and  concurrence,  —  and  retain  a  N.  Y.  22. 

lien  upon  the  property  under  the  mort-  ^  Hoyle  v.  Plattsburgh  R.  R.  Co.,  54 

gage,  against  a  receiver  of  the  corporation,  N'.  Y.  3i4. 

until  he  and  his  sureties  are  reimbursed,  '  Covington,  &c.  R.  R.  Co.  v.  Bowler, 

Smith  V.  Lansing,  22  N.  Y.  520.  9  Bush  (Ky.),  468. 

2  York,  &c.  Ry.  Co.  v.  Hudson,  16  »  In  Twin  Lick  Oil  Co.  v.  Marbury,  92 
Beav.  485.  U.  8.  587,  a  director  loaned  money  to  the 
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Any  action  tending  to  their  own  advantage  at  the  expense  of  the 
corporation,  the  stockholders,  or  its  creditors,  whether  accomplished 
by  direct  acts  or  indirectly  through  collusive  litigation,  will  be  set 
aside  in  equity  upon  proper  application,  as  fraudulent  and  void.i 
And  if  one  of  the  directors  of  a  railway  corporation  purchases  the 
railroad  at  a  judicial  sale,  without  permission  from  the  corporation, 
or  the  court  directing  the  sale,  the  purchase  will  enure  to  the  benefit 
of  the  corporation  upon  his  being  reimbursed  by  it  for  the  sums 
expended  by  him  in  the  purchase.^ 


corporation  at  a  time  when  it  was  in  press- 
ing need,  and  a  deed  of  trust  was  given  to 
secure  it,  and  a  fair  public  sale  of  the  prop- 
erty subsequently  made  under  the  deed ; 
he  purehased  it  and  the  court  sustained  it, 
saying:  "The  right  of  a  corporation  to 
avoid  such  a  sale  of  its  property  by  reason 
of  the  fiduciary  relation  of  the  purchaser 
must  be  exercised  within  a  reasonable  time 
after  the  facts  connected  therewith  are 
made  known  or  can  by  due  diligence  be 
ascertained.  And  as  the  courts  have  never 
prescribed  any  particular  period  as  appli- 
cable to  every  case,  like  the  statute  of  lim- 
itations, the  determination  as  to  what 
constitutes  a  reasonable  time  in  any  par- 
ticular case  must  be  determined  by  a  con- 
sideration of  all  the  elements  which  affect 
that  question."  A  similar  doctrine  was 
held  in  Harts  v.  Brown,  77  111.  226,  in  a 
case  involving  similar  questions.  But  see 
Covington,  &c.  R.  E.  Co.  o.  Bowler,  9 
Bush  (Ky.),  468,  where  it  was  held  that 
the  purchase  of  the  railroad  by  a  director  at 
a  judicial  sale  to  which  he  was  not  a  party 
plaintiff,  was  voidable.  Golden  v.  Walsh, 
14  John.  (N.  Y.)  407;  Bostwiok  v.  Atkins, 
3  N.  Y.  53;  Gallatin  v.  Cunningham,  8 
Cow.  (N.  Y.)  361;  Johnson  v.  Bennett, 
39  Barb.  (N.  Y.)  237;  Bradt  v.  Brooks, 

8  Wend.  (N.  Y.)  426;  Harts  v.  Brown,  77 
111.  226.  But  even  a  purchase  at  such  a 
sale  is  voidable.  Boemm  v.  Schenck,  41 
N.  Y.  182. 

»  Drury  v.  Cross,  7  Wall.  (U.  S.)  289  ; 
Hoyle  V.  Plattsburgh,  &c.  E.  R.  Co.,  54 
N.  Y.  314;  Warden  v.  Union  Paeifio 
E.  R.  Co.,  103  U.  S.  651;  Turquand  v. 
Marshall,  L.  R.  4  Ch.  376. 

^  Covington,  &c.  R.  E.  Co.  v.  Bowler, 

9  Bush  (Ky.),  468.  In  Bill  v.  Western 
Union  Tel.  Co.,  16  Fed.  Eep.  (U.  S.)  14, 


it  was  held  that  the  directors  of  a  tele- 
graph company,  who  are  also  directors  of 
another  telegraph  coanpany,  which   owns 
two-fifths  of  the  stock  of  the  former  com- 
pany, cannot  properly  vote  to  lease  the  for- 
mer company  to  the  latter.     Such  a  lease 
is  voidable,  and  will  be  set  aside  at  the 
suit  of  a  stockholder  who  has  exhausted  all 
means  to  obtain  redress  within  the  corpo- 
ration, or  who  has  made  proper  efforts  to 
induce  action  upon  the  part  of  other  stock- 
holders, and  has  failed,  but  not  otherwise. 
So  the  purchase  of  the  assets  of  a  corpo- 
ration by  one  of  its  directors  is  voidable, 
at  the  instance  of  a  party  in  interest  ;  and 
the  presumption  in  such  cases  is  that  the 
director  knew  the  financial   condition  of 
the  company,  and  therefore  that  the  traa- 
saction  is  not  bond  fide.    And  this  pre- 
sumption is  conclusive.     Jones  v.  Ai-kan- 
sas,  &c.  Co.,  38  Ark.  17.    Directors  assent- 
ing to  a  contract  with  the  corporation  from 
which  they  are  to  derive  a  secret  profit, 
will  be  compelled  to  suiTcnder  it  to  the 
corporation.     Bent  v.  Priest,  10  Mo.  App. 
543.    Where  the  trustees  of  a  corporation 
purchased  of  themselves,  for  the  corpora- 
tion, a  patent  right,  which  they  had  by 
vote  been  authorized  to  purchase,  charging 
the  corporation  $50,000    therefor,   when 
they  paid  only  $16,000  for  it,  was  held  to 
be  fraudulent,  and  that  they  could  not  be 
permitted  to  make  any  profit  out  of  the 
contract.      Downs    v.    French,    4    Hun 
(N.  Y.),  292.     In  Simons  v.  Vulcan  Oil 
Co.,  61  Penn.  St.   202,  where  lands  were 
purchased  by  parties,  and  shortly  after- 
wards they  with  others  formed  «,  corpora- 
tion, to  which  the  land  was  conveyed  by 
them  at  a  considerable   advance,   it  was 
held  that  the  defendants  were  liable  for 
the  difference  between  the  price  actually 
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Directors  may  properly  become  creditors  of  the  corporation,  and 
as  creditors  may  use  any  fair  means  to  secure  payment.  Thus,  in  a 
Pennsylvania  case,  where  a  bill  was  filed  by  a  minority  of  stock- 
holders to  set  aside  a  sale  of  property  of  an  insolvent  corporation, 
made  to  certain  creditors,  some  of  whom  were  also  directors,  it  was 
observed  by  Strong,  J.,  as  follows :  "  I  come  then  to  consider  the 
facts  that  the  purchasers  were  the  same  persons  as  those  who  as 
directors  sold,  and  as  stockholders  authorized  the  sale.  It  is  often 
said,  and  truly,  that  the  same  persons  cannot  be  both  buyers  and 
sellers  in  the  same  transaction.  They  were  not,  strictly,  in  this.  All 
the  purchasers  were  not  directors  who  made  the  sale.  But  I  make 
no  account  of  that.  Still,  why  may  not  directors  of  a  corporation 
sell  to  themselves?  Each  director  has  an  interest  distinct  and 
antagonistic  to  his  interest  as  a  mere  man.  There  is  an  identity  of 
person,  but  not  of  interest.  There  must  be  many  things  which 
directors  can  do  for  their  individual  benefit,  which  are  binding  upon 
a  corporation  of  which  they  are  directors.  If  they  have  advanced 
money,  I  cannot  doubt  they  may  pay  themselves  with  the  corporate 
funds.  If  they  have  become  liable  as  sureties  for  the  corporation, 
they  may  provide  for  their  indemnity.  And  though  ordinarily  the 
law  frowns  upon  contracts  made  by  them  in  their  representative 
character  with  themselves  as  private  persons,  such  contracts  are  not 
necessarily  void.  They  are  carefully  watched,  and  their  fairness 
must  be  shown.  But  I  repeat  the  question,  why  may  not  directors 
sell  to  themselves  in  any  case  ?  It  is  because  of  the  danger  that  the 
interests  of  stockholders  may  suffer,  if  such  sales  be  permitted,  for 
want  of  antagonism  between  the  parties  to  the  contract.  But  such 
sales  are  supported  in  equity,  where  the  fiduciary  relation  of  the  pur- 
chasers has  ceased  before  the  purchase,  where  the  purchase  was  made 
with  the  full  consent  of  the  stockholders,  or  where  stockholders 
have,  by  their  acquiescence,  debarred  themselves  from  questioning 
the  transactions.  I  do  not,  however,  deem  it  necessary  to  decide 
that  the  rule  in  this  case  was  absolutely  indefeasible.    The  utmost 

paid  by  them  for  the  land  and  the  price  paid  or  participate  in  their  purchase  with  oth- 

them  therefor  by  the  company,  they  hav-  era  at  less  than  their  face,  and  recover  the 

ing  failed  to  disclose  the  fact  that  the  full  amount  of  the  corporation.     McDon- 

lands  were  purchased  by  them  at  a  less  aid  v.  Houghton,   70  N.  C.  393;  Brewster 

price.    McAUen  o.  Woodcock,  60  Mo.  174;  v.  Streetman,  4  Mo.  App.  41 ;  Halladay  v. 

Getty  V.  Devlin,  54  N.   Y.  403;  Blake  v.  Patterson,  5  Oreg.  177;  Halladay  r.  Davis, 

Buffalo,  &c.  R.  E.  Co.  56  id.  485;  McEl-  6  id.  40.    Nor  will  they  be  permitted  to 

henny's  Appeal,  61  Penn.  St.  188.     They  favor  any  particular  class  of  stockholders, 

cannot  buy  claims  against  the  corporation,  Chase  v.  Yanderbilt,  62  N,  Y.  807. 
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the  complainants  claim  is  that  it  was  voidahle.  Certainly  nothing 
more  can  be  claimed.  Let  it  be,  then,  that  it  might  have  been  set 
aside  at  the  instance  of  the  corporation,  or  even  of  a  stockholder,  as 
acainst  the  policy  of  the  law  and  constructively  fraudulent.  StiU, 
it°  was  valid  in  equity  as  well  as  in  law,  unless  one  or  the  other 
chose  to  avoid  it ;  and  in  all  cases  in  which  an  attempt  is  made  to 
fasten  a  constructive  trust  upon  a  purchaser,  the  attempt  must  fail 
unless  made  in  a  reasonable  time."  i    The  doctrine  thus  clearly  set 


1  Ashurat's  Appeal,  60  Penn.  St.  291. 
See  also  Chester  v.  Diokerson,  64  N.  Y. 
1  ;  Getty  v.  Devlin,  id.  403  ;  Barton  o. 
Plank  KoadCo.,  17  Barb.  (N.  Y.)  397.  Ac- 
quiescence is  presumed  from  delay.  Lapse 
of  time,  indeed,  is  no  bar  to  the  assertion 
of  a  direct  trust,  but  not  so  when  the  trust 
is  constructive.  Twin  Lick  Oil  Co.  v. 
Marbury,  91  IT.  S.  587.  Where  a  com- 
pany is  insolvent,  and  the  directors  have 
given  the  stockholders  an  opportunity  to 
make  advances  and  relieve  the  embarrass- 
ment, the  directors  may  buy  the  indebted- 
ness, and  acquire  title  to  corporate  property 
at  a  sale  under  a  deed  of  trust  to  secure 
the  indebtedness,  free  from  objection  on  the 
part  of  the  stockholders.  Harts  v.  Brown, 
77  111.  226.  Courts  of  equity  wiU  regard 
with  great  jealousy  the  contracts  made 
between  directors  and  the  corporation ; 
and  as  a  general  -rule  such  contracts  are 
voidable  at  the  instance  of  the  company 
or  stockholders.  And  this  rule  has  been 
held  to  apply  to  cases  where  the  majority 
of  the  directors  in  one  corporation  contract 
with  another  corporation,  in  which  they  are 
also  directors.  San  Diego  v.  San  Diego, 
&c.  E.  R.  Co.,  44  Cal.  106;  Abbot «.  Ameri- 
can H.  B.  E.Co.,  33  Barb.  (N.  Y.)  678;  St. 
James'  Church  v.  Church  of  the  Redeemer, 
45  id.  356  ;  Polar  Star  Lodge  v.  Polar  Star 
Lodge,  16  La.  An,  76;  Paine  v.  Lake  Erie, 
&c.  R.  R.  Co.,  31  Ind.  283.  They  have 
no  right  to  enter  into  or  participate  in 
any  combination  the  object  of  which  is 
to  divest  the  company  of  its  property  and 
obtain  it  for  themselves,  to  the  prejudice 
of  the  members  or  creditors.  Jackson  v. 
Ludeling,  21  "Wall.  (IT.  S.)  616;  Nelson 
V.  Luling,  62  N.  Y.  645.  BTor  are  they 
entitled  to  any  share  of  capital  stock,  nor 
to  any  dividends  of  the  profits,  until  its 
preditors  are  paid.  The  property  of  the 
VOL.  I.  —  24 


corporation,  in  equity,  is  regarded  as  held 
in  trust  for  the  payment  of  its  debts  ;  and 
a  sale  of  its  capital  stock,  and  a  division 
of  the  proceeds  among  the  directors,  vrill 
not  defeat  the  rights  of  creditors;  but 
they  may  proceed  in  equity  to  compel  the 
directors  to  contribute  ^o  rata  out  of  the 
moneys  so  received  and  in  their  hands. 
Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  paj'ment  of 
the  debts  of  the  corporation,  and  recog- 
nizes the  right  of  creditors  to  pursue  it, 
into  whosesoever  possession  it  may  be 
transferred,  unless  it  has  passed  into  the 
hands  of  a  bond  fide  purchaser ;  and  the 
rule  is  well  settled  that  the  stockholders 
are  not  entitled  to  any  share  of  the  cap- 
ital stock  nor  to  any  dividend  of  the 
profits,  until  all  the  debts  of  the  corpora- 
tion are  paid.  Story's  Eq.  Jur.,  §  1252  ; 
Mumma  v.  Potomac  Company,  8  Pet. 
(U.  S.)  286;  Wood  v.  Dummer,  3  Mas. 
(IT.  S.  C.  C.)  308;  Voce  v.  Grant,  15 
Mass.  522  ;  Spear  v.  Grant,  16  id.  14; 
Curran  v.  Arkansas,  15  How.  (TJ.  S. )  307. 
The  Chicago,  etc.,  R.  R.  Co.  v.  Howard,  7 
Wall.  (U.  S.)  392  ;  Hale  v.  Bridge  Co.,  8 
Kan.  466;  Jones  v.  Terre  Haute  R.  R.  Co. , 
29  Barb.  (N.  Y.)  359  ;  Barton  v.  Port 
Jackson  R.  R.  Co.,  17  id.  397.  But  the  re- 
lation they  occupy  to  the  company  and 
its  creditors  will  not  prevent  directors  or 
other  officers  and  agents  from  protecting 
themselves  as  creditors  of  the  company  by 
the  same  means  that  are  open  to  others. 
Thus,  where  the  president  and  two  direc- 
tors of  a  company  constituted  a  quorum, 
and  they,  being  the  only  stockholders  at 
the  time,  sold  corporate  property  to  the 
president  in  consideration  of  past  indebt- 
edness, and  an  agreement  by  him  to  pay 
other  specified  debts  of  the  corporation, 
and  a  judgment  debtor  levied  upon  the 
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forth  has  been  also  held  in  other  States,  where  contracts  are  made 
■with  directors  or  officers  of  a  railroad  company  for  the  purpose  of 
securing  their  influence  or  interest  in  attaining  the  location  of  depots 
or  machine  shops,  or  the  construction  of  the  road  so  as  to  promote 
private  interests ;  and  especially  would  this  be  the  case  where  the 
interest  of  the  director  under  the  contract  thus  made  would  depend 
upon  the  location  as  desired.  The  corporation,  as  well  as  the  stock- 
holders and  creditors,  would  be  not  only  entitled  to  the  unbiassed 
judgment  of  the  director,  which  could  not  be  expected  under  the 
above  state  of  facts,  but  also  to  the  benefit  of  his  influence  and 
argument  in  deciding  such  questions  as  a  member  of  the  board,  — 
which,  of  course,  would  be  unreasonable  to  expect  under  the  facts  sup- 
posed. And  such  a  course  would  tend  to  sacrifice  both  the  public 
rights  and  the  interests  of  stockholders.^ 


property  thus  sold,  —  it  was  held  that  he 
might  be  enjoined  from  proceeding  under 
his  levy.  Dillon,  J.,  in  an  Iowa  case, 
says  :  "  Being  an  officer  of  the  corporation 
did  not  deprive  Buel  [the  plaintiff]  of  the 
right  to  enter  into  competition  with  other 
creditors,  and  run  the  race  of  vigilance 
with  them,  availing  himself  in  the  con- 
test of  his  sui)erior  knowledge,  and  of  the 
advantage  of  his  position,  to  obtain  secur- 
ity for  or  payment  of  his  debt.  The  act 
of  Buel  was  not  legally  or  constructively 
fraudulent,  in  consequence  of  his  being  an 
officer  or  member  of  the  company."  Buel 
V.  Bnckingham,  16  Iowa,  284.  See  also 
Merrick  v.  Peru  Coal  Co.,  61  111.  472 ; 
Sargent  o.  Webster,  13  Met.  (Mass.)  497; 
Whitwell  V.  Warner,  20  Vt.  425 ;  Hay- 
ward  V.  Pilgrim  See.  21  Pick.  (Mass.)  270 ; 
Smith  V.  Lansing,  22  N.  Y.  526 ;  Stratton 
V.  Allen,  16  N.  J.  Eq.  229  ;  City  of  St. 
Louis  V.  Alexander,  23  Mo.  483  ;  Murray 
V.  Vanderbilt,  39  Barb.  (N.  Y.)  140  ;  Van 
Hook  V.  Somerville  Mfg.  Co.,  5  N.  J. 
Eq.  137,  633.  If  »  director  is  also  a 
bondholder,  he  cannot  take  advantage  of 
his  position  as  a  creditor  to  foreclose  the 
mortgage  and  sell  the  road  and  franchises 
in  satisfaction  of  his  own  demand,  and 
under  such  sale  bny  in  the  road  for  him- 
self in  consideration  of  his  own  claim,  to 
the  exclusion  of  other  bondholders.  Drury 
V.  Cross,  7  Wall.  (tJ.  S.)  299;  Cumberland, 
&c.,  B.  R.  Co.  V.  Parish,  42  Md.  698  ; 


Jackson  •».  Ludeling,  21  Wall  (U.  8.)  616 ; 
Cook  V.  Berlin  Woollen  Mills  Co.,  43  Wis. 
433.  Where  a  contract  in  which  two  of 
the  directors  were  interested  was  made 
with  the  company,  it  was  held  "that 
nothing  short  of  a  ratification  by  the 
board,  after  a  full  explanation  and  knowl- 
edge of  their  interest  and  all  the  circum- 
stances, could  render  such  a  contract 
hinding  upon  the  company."  Per  Cheis- 
TiANcy,  J.,  in  Flint,  &c.,  R.  Co.  v.  Dewey, 
14  Mich.  477.  This  doctrine  was  carried 
to  its  extreme  limits  in  Fuller  v.  Dame, 
18  Pick.  (Mass.)  472,  in  which  case  there 
was  a  contract,  not  with  a  director  or  offi- 
cer of  the  corporation,  but  with  a  member 
merely,  for  a  payment  of  a  pecuniar)'  con- 
sideration to  such  corporation  on  the  loca- 
tion of  a  depot  in  a  sx'ccified  place.  It  was 
held  that  such  a  contract  was  against  public 
policy  on  the  ground  that  the  interests 
of  the  corporation  and  the  public  were 
identical ;  that  each  member  was  required 
to  use  his  best  and  unbiassed  judgment 
upon  the  question  of  the  fitness  of  the 
location  without  the  influence  which  such 
arrangement  might  have;  and  that  the 
question  involved  was  one  of  good  faith, 
to  he  left  to  the  jury.  Stark  Bank  i). 
United  States  Pottery  Co.,  84  Vt.  144. 

1  Pacific  B.  Co.  V.  Seely,  45  Mo.  212 ; 
Linder  v.  Carpenter,  62  111.  399  ;  Ogden  v. 
Murray,  89  N.  Y.  202  ;  Ke  Union  Pacific 
E.  Co.,  1  Cent.  L.  J  .582. 
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There  is  no  reason  why,  if  the  corporation  stands  in  need  of 
money,  a  director  may  not  loan  his  money  to  it,  as  well  as  a 
stranger  might;  nor,  having  done  so  in  good  faith,  why  he  should 
not  be  entitled  to  the  same  remedies  and  advantages  in  enforcing  its 
payment  that  any  other  creditor  would  have.*  But,  while  they  may 
pursue  the  race  of  diligence  in  securing  their  claims  against  the  cor- 
poration, with  other  creditors,  and  make  use  even  of  the  knowledge 
which  their  position  as  directors  has  enabled  them  to  acquire,  in 
securing  their  claim,  yet  they  must  act  fairly,  and  cannot  by  any 
vote  or  action  as  a  board  secure  to  themselves  a  preference  over  other 
creditors ;  and  if  they  do,  a  court  of  equity,  in  an  action  by  a  credi- 
tor, will  compel  them  to  yield  up  the  advantage  which  was  acquired 
by  a  violation  of  their  trust.  If  the  loan  is  made  in  good  faith,  it  is 
held  that  they  are  entitled  to  be  reimbursed  therefor,  although  it  in 
fact  had  no  authority  to  borrow.^  So,  too,  they  may  deal  in  the  stock 
of  the  corporation  on  their  own  account,  and  may  buy  the  same  of,  or 
sell  it  to  the  stockholders,  as  any  stranger  might  do,  and  in  respect 
thereto  assume  no  other  obligations  or  liabilities  than  a  stranger 
would.^ 

It  is  their  duty  to  act  for  the  best  interests  of  the  company,  and  if 
they  enter  into  a  tiontract  with  the  company,  their  duty  as  officers  is 
in  conflict  with  their  duty  as  individuals.  And  the  same  doctrine 
has  been  held  to  apply,  whether  they  are  a  party  to  the  contract 
in  its  inception,  or  whether  they  subsequently  acquire  an  interest 
in  it;  as  the  rule  is,  that  directors  cannot  acquire  an  interest, 
directly  or  indirectly,  adverse  to  the  corporation ;  and  if,  taking  ad- 
vantage of  their  knowledge  and  position,  they  make  an  advanta- 
geous bargain  in  the  purchase  of  a  claim  against  the  corporation, 
the  profits  thus  made  will  be  treated  as  held  in  trust  for  the  com- 
pany.*   This  is  in  conformity  with  the  rule  that  no  man  can  faith- 

1  Twin  Lick  Oil  Co.  v.  Marbury,  91  atetions.     And  the  soundness  of  this  doe- 

U.  S.  587  ;  Bradley  v.  Williams,  3  Hughes  trine,  where  perfect  good  faith  is  shown  to 

(U.  S.  C.  C),  26  ;  Danst  v.  Gale,  83  111.  exist,  can  hardly  he  questioned. 
136  ;  Harts  v.  Brown,  77  id.  226  ;  Mer-         «  Chippendale's  Case,  4  De  G.  M.  &  G. 

rick  V.  Penn.  Coal  Co.,  61  id.  472  ;  Hotel  19. 

Co.  V.  Wade,  97  U.  S.  13.    In  Twin  Lick         =  Deaderick*.  Wilson,  8  Baxt.  (Tenn.) 

Oil  Co.  V.   Marbury,  91  Id.  587,  it  was  108. 

held  that  a  loan  of  monej'  to  a  corporation  *  European,  &o.  E.  E.  Co.  v.  Poor  59 
by  one  of  its  directors,  openly  and  in  good  Me.  277.  It  is  held  to  be  illegal  for  direc- 
faith,  and  his  subsequent  purchase  of  the  tors  of  a  railway  company  to  become  mem- 
property  at  a  fair  public  sale  under  a  deed  hers  of  a  company  with  whom  they  have 
of  trust,  executed  to  secure  the  payment  made  a,  contract  to  build  and  equip  the 
of  the  money  so  loaned,  were  valid  trans-  road,  so  as  to  share  the  profits  ;  and  if  they 
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fully  serve  two  masters  whose  interests  are  or  may  be  in  conflict. 
The  law,  therefore,  will  not  permit  one  who  acts  in  a  fiduciary  capac- 
ity to  deal  with  himself  in  his  individual  capacity.  It  may  be 
regarded  as  a  prevailing  principle  of  the  law,  that  an  agent  must  not 
put  himself,  during  his  agency,  in  a  position  which  is  adverse  to 
that  of  his  principal.  For  even  if  the  honesty  of  the  agent  is 
unquestioned,  and  if  his  impartiality  between  his  own  interest  and 
his  principal's  might  be  relied  upon,  yet  the  principal  has  in  fact 
bargained  for  the  exercise  of  all  the  skill,  ability,  and  industry  of  the 
agent,  and  he  is  entitled  to  demand  the  exertion  of  all  this  in  his 
own  favor.' 


do,  a  court  of  equity  will  compel  them  to 
account  to  the  corporation  for  the  profits 
realized  therefrom.  Gilman,  &u.  B.  R. 
Co.  V.  Kelly,  77  lU.  426;  Thomas  v. 
Brownsville,  &o.  E.  R.  Co.,  1  McCrary 
(ir.  S.  C.  C),  392  ;  Keeler  v.  Brooklyn 
Elevated  R.  R.  Co.,  9  Abb.  N.  C.  (N.  Y.) 
166  ;  Blakie  v.  Aberdeen  Railway  Co.,  14 
Scotch,  S.  C.  (2d  Series)  66.  But  unless 
the  fraud  is  properly  pleaded  it  cannot  be 
inquired  into,  and  if  the  company  has 
treated  the  directors  as  contractors  while 
the  work  was  being  done,  it  is  afterwards 
(as  a  corporation)  precluded  from  treating 
them  as  trustees.  Risley  v.  Indianapolis, 
&c.  E.  R.  Co.,  62  N.  Y.  240. 

1  In  Cumberland  Coal  Co.  v.  Sherman, 
80  Barb.  (N.  Y.)  553,  the  president  and 
secretary,  in  pursuance  of  a  vote  of  the 
directors  of  the  corporation,  sold  and  con- 
veyed to  the  defendant,  who  was  one  of 
the  directors,  a  large  tract  of  land.  The 
action  was  commenced  to  have  the  deed 
declared  void  and  cancelled.  After  a  very 
elaborate  and  searching  review  of  the 
authorities,  the  court  came  to  the  conclu- 
sion that  the  deed  could  not  be  sustained. 
Among  other  things,  it  said  :  "There  can 
be  no  question,  I.  think,  at  the  present 
time,  that  a  director  of  a  corporation  is 
the  agent  or  trustee  of  the  stockholders, 
and  as  such  has  duties  to  discharge  of  a 
fiduciary  nature  toward  his  principal,  and 
is  subject  to  the  .obligations  and  disabili- 
ties incidental  to  that  relation.  Neither 
are  the  duties  or  obligations  of  a  director 
or  trustee  altered  from  the  circumstance 
that  he  is  one  of  a  number  of  directors  or 
trustees,  and  that  this  circumstance  dimin- 


ishes his  responsibility,  or  relieves  him 
from  any  incapacity  to  deal  with  the  prop- 
erty of  his  cestui  que  trust.  The  same 
principles  apply  to  him  as  one  of  a  num- 
ber as  if  he  was  acting  as  a  sole  trustee. 
It  is  not  doubted  that  it  has  been  shown 
that  the  relation  of  the  director  to  the 
stockholders  is  the  same  as  that  of  the 
agent  to  his  principal,  the  trustee  to  his 
cestui  que  trust ;  and  out  of  the  identity  of 
these  relations  necessarily  spring.the  same 
duties,  the  same  danger,  and  the  same 
policy  of  the  law."  In  Aberdeen  Railway 
Co.  V.  Blakie,  1  Macq.  461,  the  House 
of  Lords  held  that  a  contract  entered  into 
by  a  manufacturer  for  the  supply  of  iron 
furnishings  to  a  railway  company,  of  which 
he  was  a  director,  or  the  chairman,  at  the 
date  of  the  contract,  could  not  be  enforced 
against  the  company.  Lord  Ceanwoeth, 
delivering  the  opinion  of  the  court,  says  : 
"  A  corporate  body  can  only  act  by  agents, 
and  it  is,  of  course,  the  duty  of  those 
agents  so  to  act  as  best  to  promote  the 
interests  of  the  corporation  whose  afi'airs 
they  are  conducting.  Such  an  agent  has 
duties  to  discharge  of  a  fiduciary  character 
toward  his  principal,  and  it  is  a  rule  of 
universal  application,  that  no  one  having 
such  duties  to  discharge  shall  be  allowed 
to  enter  into  engagements  in  which  he  has 
or  can  have  a  personal  interest  conflicting, 
or  which  may  possibly  conflict,  with  the 
interests  of  those  whom  he  is  bound  to 
protect.  So  strictly  is  this  principle  ad- 
hered to,  that  no  question  is  allowed  to  be 
raised  as  to  the  fairness  or  unfairness  of  a 
contract  so  entered  into.  It  obviously  is, 
or  may  be,  impossible  to  demonstrate  how 
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They  are  not  absolutely  precluded  from  making  contracts  with 
the  corporation  or  from  being  interested  in  contracts  entered  into  by 
third  persons  with  the  corporation,  hut  they  are  precluded  from  doing 
so  except  where  the  corporation  and  all  the  stockholders  are  advised 
fully  of  the  nature  and  extend  of  their  interest  therein  and  Jiave  ex- 
pressly or  impliedly  assented  thereto.^    The  rule  may  be  said  to  be 


far,  in  any  particular  case,  the  terms  of 
such  a  contract  have  heen  the  best  for  the 
cesttn  que  trust  which  it  was  possible  to 
attain.  It  may  sometimes  happen  that 
the  terms  on  which  a  trustee  has  dealt  or 
attempted  to  deal  with  the  estate  or  inter- 
ests of  those  for  whom  he  is  a  trustee  hare 
been  as  good  as  could  have  been  obtained 
from  any  other  person  ;  they  may  even  at 
the  time  have  been  better.  But  still,  so 
inflexible  is  the  rule  that  no  inquiry  on 
that  subject  is  permitted.  In  Pickett  v. 
School  District,  No.  1,  &c.,  25  "Wis.  552, 
the  plaintiff,  who  was  the  trustee  of  a 
school  district,  entered  into  a  contract 
with  the  other  two  trustees,  to  build  for 
the  district  a  school-house.  The  stipu- 
lated price  not  being  paid,  he  brought  his 
action  on  the  contract.  The  court  said  : 
"  We  think  thei-e  is  one  fatal  objection  to 
the  plaintiff 's  right  to  maintain  this  ac- 
tion, which  renders  it  unnecessary  to  con- 
sider any  of  the  other  questions  discussed. 
That  is,  that  inasmuch  as  it  appears  that 
the  plaintiff  was  himself  the  director  of 
the  district  at  the  time  the  contract  was 
let,  and  took  part  as  such  in  the  proceed- 
ings to  let  it,  it  was  against  public  policy 
to  allow  him,  while  holding  that  fiduciary 
relation  to  the  district,  to  place  himself  in 
an  antagonistic  position,  and  obtain  the 
contract  for  himself  from  the  board  of 
which  he  was  a  member."  In  Dobson  v. 
Racey,  3  Sandf.  Ch.  (N.  Y.)  62,  Dobson, 
being  the  owner  of  certain  real  estate, 
mortgaged  it  to  Racey,  and  then  executed 
a  power  of  attorney  to  him,  authorizing 
him  to  sell  and  convey  the  pretnises  in 
such  manner  as  he  might  deem  proper, 
and  out  of  the  proceeds  of  the  sale,  after 
paying  the  mortgage  debt,  to  pay  over  the 
surplus  to  the  wife  of  Dobson.  Dobson 
went  abroad  and  died.  Shortly  after  Dob- 
son left,  Eacey,  by  virtue  of  the  power  of 
attorney,  conveyed  the  premises  to  one 
Harrison,  who,  without  paying  or  agree- 


ing to  pay  anything  therefor,  two  days 
thereafter  reconveyed  to  Eacey.  Eacey 
satisfied  the  mortgage,  and  paid  $100  to 
the  widow  of  Dobson.  The  action  was 
commenced  by  the  heirs  of  Dobson,  claim- 
ing that  the  sale  to  Harrison  was  inopera- 
tive and  void.  The  court,  after  declaring 
that  it  is  now  a  settled  rule,  both  in  Eng- 
land and  in  this  country,  that  no  party 
can  be  permitted  to  purchase  an  interest 
when  he  has  a  duty  to  perform  which  is 
inconsistent  with  his  character  of  pur- 
chaser, say:  "The  law  declares  the  sale 
unwarrantable,  on  grounds  of  public  policy, 
irrespective  of  any  proof  of  injury  or  in- 
tentional wrong."  See  also  Boyd  v.  Blank- 
man,  29  Cal.  19. 

1  Aberdeen  Railway  Co.  ■».  Blaikie,  1 
Macq.  (Sc. )  461  ;  York  &  North  Mid- 
land Railway  Co.  v.  Hudson,  16  Beav. 
485  ;  Bank  of  London  v.  Tyrell,  10  H.  L. 
Cas.  26  ;  Buel  v.  Buckingham,  16  Iowa, 
284.  A  director  of  a  corporation  may  be- 
come its  creditor,  and  may  foreclose  a 
mortgage  upon  its  property  given  to  him 
to  secure  his  debt,  and  may  purchase  the 
same  upon  execution  sale  j  but  he  is  bound 
to  act  in  the  utmost  good  faith,  and  the 
sale  wiU  be  set  aside  upon  slighter  grounds 
than  in  the  case  of  ordinary  creditors. 
Hallam  v.  Indiana,  &c.  Hotel  Co.,  56 
Iowa,  178.  The  general  doctrine  in  refer- 
ence to  the  unauthorized  acts  of  agents  is, 
that  the  ratification  is  equivalent  to  origi- 
nal authority  to  act  in  the  matter  which 
has  been  ratified.  If  a  corporation  ratifies 
the  unauthorized  acts  of  its  agent,  the 
ratification  is  equivalent  to  a  previous 
authority,  as  in  the  case  of  natural  persons. 
No  maxim  is  better  settled  in  reason  and 
law  than  the  maxim  omnis  ratihabitio  re- 
trotrahitur,  et  mcmdato  priori  equipara- 
tur;  at  all  events,  when  it  does  not  preju- 
dice the  rights  of  strangers.  Fleckner  ». 
United  States  Bank,  8  Wheat.  (U.  S.) 
363;   Essex  Turnpike  Co.  ».  Collins,   8 
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that,  in  order  to  retain  any  advantage  which  they  have  obtained  at 
the  expense  of  the  company,  there  must  have  been  upon  their  part 
such  communication  to  their  co-directors  or  the  stockholders  as  will 
enable  them  to  make  an  exact  estimate  of  the  profits  which  have 
accrued,  or  may  accrue  to  them  therefrom ;  ^  and  it  seems  that  there 
should  even  then  be  a  ratification  by  the  board  of  directors  or  the 
stockholders.^ 

As  a  rule,  all  such  contracts  are  at  least  voidable  at  the  instance 
of  the  corporation  or  a  stockholder,  when  there  has  been  no  assent 
thereto,  however  fair,  just,  or  even  beneficial  to  the  corporation, 
they  may  be.    Prima  facie,  such  contracts  are  fraudulent,^  and  that 


Mass.  299  ;  Haden  v.  Middlesex  Turnpike 
Co.,  10  id.  403;  Salem  Bank  v.  Gloucester 
Bank,  17  id.  28;  White  v.  Westport  Cotton 
Mfg.  Co.,  1  Pick.  (Mass.)  220;  Bulkley  v. 
Derby  Fishing  Co.,  2  Conn.  252  ;  White 
«.  Derby  Fishing  Co.,  id.  260 ;  Hoyt  v. 
Thompson,  19  N.  Y.  207  ;  Peterson  v. 
Mayor  of  New  York,  17  id.  449  ;  Baker  D. 
Cotter,  45  Me.  236  ;  Church  v.  Sterling, 
16  Conn.  888  ;  Bank  of  Pennsylvania  v. 
Reed,  1  W.  &  S.  (Fenn.)  101  ;  Hayward 
V.  Pilgrim  Society,  21  Pick.  (Mass.)  270  ; 
Despatch  Line  of  Packets  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205  ;  Planters'  Bank  v. 
Sharp,  12  Miss.  75  ;  Burrill  v.  Nahant 
Bank,  2  Mass.  167 ;  Fox  i».  Northern 
Liberties,  3  W.  &  S.  (Penn.)  103  ;  Bank 
of  Kentucky  v.  Schuylkill  Bank,  1  Pars. 
Sel.  Cas.  (Penn.)  287  ;  New  Hope  Bridge 
Co.  V.  Phoenix  Bank,  3  N.  Y.  156  ;  Ever- 
ett V.  United  States,  6  Port.  (Ala.)  166  ; 
Medomak  Bank  v.  Curtis,  24  Me.  38  ; 
Whitwell  V.  Warner,  20  Vt.  425 ;  City  of 
Detroit  V.  Jackson,  1  Dong.  (Mich.)  106  ; 
Merchants'  Bank  v.  Central  Bank,  1  Ga. 
428  ;  Hoyt  v.  Bridgewater,  &o.  Co.,  6  N. 
J.  Eq.  253 ;  Stuart  v.  London  R.  Co., 
15  Beav.  513  ;  10  Eng.  L.  &  Eq.  57  ; 
Maclae  v.  Sutherland,  3  E.  &  B.  1 ;  25 
Eng.  L.  &  Eq.  92  ;  Renter  v.  Electric  Tel. 
Co.,  6  E.  &  B.  341 ;  37  Eng.  L.  U  Eq. 
189;  Emmet  v.  Reed,  8  N.  Y.  312.  See 
also.  Baker  v.  Cotter,  45  Me.  236  ;  Wal- 
worth Co.  Bank  ».  Farmers'  L.  &  T. 
Co.,  16  Wis.  629.  And  this  doctrine  is 
equally  applicable  to  directors  as  to  other 
agents  of  a  corporation,  if  the  act  is  one 
which  the  corporation  has  power  to  exer- 
ciBe.    The  ratification  operates  as  though 


the  authority  to  do  the  act  had  previously 
existed.  But  the  intervening  rights  of 
third  parties  cannot  be  affected  by  the 
subsequent  ratification.  Cook  v.  Tullis, 
18  WaU.  (U.  S.)  332  ;  Wood  v.  McCann, 
7  Ala.  806 ;  Taylor  v.  Robinson,  14  Cal. 
396  ;  McCracken  v.  San  Francisco,  16  id. 
591. 

^  Greene's  Brice's  Ultra  Vires,  481 ; 
European,  &c.  R.  R.  Co.  v.  Poor,  59  Me. 
279 ;  Flint,  &c.  R.  R.  Co.  v.  Dewey,  14 
Mich.  477. 

2  Cheistianot,  J.,  in  Flint,  &c.  R.  R. 
Co.  V.  Dewey,  ante  ;  Hotel  Co.  i;.  Wado, 
97  U.  S,  13. 

«  Alford  V.  Miller,  32  Conn.  543. 
"  The  geneml  doctrine  with  reference  to 
this  class  of  contracts  is  not  that  they  are 
absolutely  void,  but  that  they  are  voidable 
at  the  election  of  the  party  whose  interest 
has  been  so  represented  by  the  party 
claiming  under  it."  Addison  v.  Lewis,  76 
Va.  701.  In  Ryan  v.  lieavenworth,  &c. 
R.  R.  Co.,  21  Ean.  366,  an  association  of 
fifteen  persons,  consisting  among  others  of 
two  of  the  directors  of  a  railway  corpora- 
tion, one  of  whom  was  its  president,  and 
the  other  its  treasurer,  was  formed  to  ob- 
tain a  contract  for  the  construction  of  the 
railroad  of  said  corporation  ;  to  gain  the 
control  of  the  corporation  by  the  issuance 
to  the  association,  as  part  payment  of  the 
work  to  be  done,  of  a  majority  of  the 
stock  of  the  corporation  ;  to  depreciate 
and  render  valueless  the  shares  of  certain 
stockholders,  and  acquire  for  the  associa- 
tion the  property  and  effects  of  the  cor- 
poration. At  a  meeting  of  a  bare  quorum 
of  the  directors  of  the  corporation,    at 
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too,  even  though  the  corporation  as  such  or  a  majority  of  the  stock- 
holders have  assented  thereto.     This  rule  also  applies  to  contracts 


which  the   president    and  treasurer   at- 
tended, a  proposal  was  received  from  C, 
who  was  a  memher  of  the  association,  on 
behalf  of  himself  and  his  associates,  whose 
names  were  concealed,  to  construct  the 
road.    The  directors  referred  the  matter 
to  the  president  of  the  corporation.     He 
made  the  contract  therefor  with  C,  as 
previously  arranged  with  the  association, 
hut  in  fact  for  the  joint  interest  of  all  the 
members  of  the  association,  which  included 
the  president  and  treasurer.     To  further 
conceal  the  true  character  of  this  arrange- 
ment, C.  transfeiTed  the  contract  to  G.  & 
Co.,  and  under  the  latter  name  the  work 
was   done.      This   transfer  was   merely 
colorable  ;  the  work  was  performed,  ex- 
penses paid,  and  profits  divided  by  the 
association.    The  name  of  6.  &  Co.  was 
only  another  style  for   the   association. 
The  president,  who  executed  the  contract, 
has  been  continued  in  office  as  a  director 
and  president.     It  was  held  that  the  con- 
tract, made  by  the  president  in  the  name 
of  the  corporation  with  C,  for  the  benefit 
of  himself  and  his  associates,  is  fraudulent 
and  void,  and  that  all  the  persons  who 
participated  with  the  directors  and  ofScers 
of  the  corporation  in  their  fraudulent  and 
unlawful  transactions,  with  full  knowledge 
of  all  the  facts,  are  equally  liable  with 
said  officers.     The /airwess  of  the  contract 
will  not  be  considered  by  the  court.     Gil- 
man,  &c.  E.  R.  Co.  V.  Kelly,  77  111.  426  ; 
Stewart  v.  Lehigh  Valley  R.  E.  Co.,  38 
N.  J.  L.  505,  where  it  is  soxight  to  have 
it  set  aside  by  one  of  the  cestui  que  trusts, 
who  has  never  assented  thereto.     In  Flint, 
&c.  E.  R.  Co.  i>.  Dewey,  14  Mich.  477,  a 
person  who  was  a  member  of  a  committee 
to  let  out  a  contract  for  the  corporation, 
after  having  entered  into  a  preliminary 
contract  with  a  party  in  reference  to  the 
matter,  upon  the  same  day  took  an  assign- 
ment from  the  contractors  of  three-eighths 
of  the  contract,  and  of  four-tenths  of  a 
contract  to  be  thereafter  entered  into,  and 
stipulating  as  to  a  portion  of  the  expense 
of  negotiating  the  bonds  of  the  company 
which  the  contractor  was  to  receive.     In 
an  action  to  compel  the  delivery  of  the 
bonds  by  the  company,  Chkistianct,  J., 


said :  "  It  is  possible  that  there  may  have 
been  no  Mtual  fraud,  and  that  the  contract 
could  not  have  been  let  on  more  favorable 
terms,  but  the  principle  of  law  applicable 
to  such  contracte  renders  it  immatei-ial  un- 
der the  circumstances  of  this  case,  whether 
there  has  been  any  fraud  in  fact  or  injury 
to  the  company.     If  such  contracts  were 
held  valid  until  shown  to  be  fraudulent 
and  corrupt,  the  result,  as  a  general  rule 
would  be  that  they  must  be  enforced  in 
spite  of  fraud  ai)4  corruption."   Manning, 
J.,  in  People  v.  Overysse],  11  Mich.  225  ; 
Michaud  v.  Girard,  4  How.  [U.  S.)  555. 
In  a  case  before  the  United  States  Supreme 
Court,  a  coal  contract  entered  into  July 
16,   1868,  by  the  Union    Pacific  E.  E. 
Co.,  by  direction  of  the  executive  com- 
mittee of   the  board  of   directors   with 
Godfrey  and  Wardell,  which  the  latter  as- 
signed, without  consideration,  to  a  new 
company,  in  which  a  majority  of  the  stock 
was  taken  by  six  directors  of  the  old  com- 
pany, was  declared  to  be  fraudulent  and 
void.     Wardell  v.  Union  Pacific  R.  R.  Co., 
103  U.  S.  651.    And  in  another  case  a  con- 
tract between  a  railroad  and  a  construction 
company  was  held  to  be  void  when  any  of 
the  directors  of  the  railroad  are  members  of 
the  construction  company ;  and  that  the  fact 
of  long  acquiescence  on  the  part  of  the  stock- 
holders of  the  railroad  makes  no  differ- 
ence ;  and  a  court  of  equity  will  refuse 
equitable  relief  under  such  a  contract,  it 
appearing  upon  its  face  that  the  railroad 
directors  received  a  pecuniary  considera- 
tion for  making  it.    Thomas  v.  Browns- 
ville, Fort  Kearney,  &c.  Railway  Co.,  1 
McCrary  (U.  S.  C.  C),  392.     But  where 
the  corporation  and  all  its  stockholdera 
assent  to  the  contract  it  will  be  sustained. 
Thus  A.,  who  was  president  of  a  railroad 
company,  contracted  with  B.  to  bnUd  and 
equip  a  portion  of  the  road,  for  a  certain 
number  of  its  shares  of  stock  and  of  its 
bonds.     6.  immediately  assigned  the  con- 
tract to  A.,  who  fulfilled  it  at  a  cost  to 
himself  of  less  than  the  par  value  of  the 
stock  and  bonds  received,   but  of  more 
than  their  actual  value.      The  contract 
and  assignment  were  made  in  good  faith, 
with  the  assent  of  all  the  stockholders  and 
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where  the  majority  of  the  directors  of  one  corporation  contract  with 
another  corporation,  in  which  they  are  also  directors ;  as  the  same 
policy  which  forbids  such  contracts  in  the  one  case,  forbids  them  in 
the  other.^  In  some  of  the  cases  it  is  said  that  this  class  of  contracts 
is  void,  but  unless  there  is  absolute  fraud,  in  fact  they  are  treated  as 
voidable  merely,  as  between^  the  stockholders,  the  corporation,  and 
the  directors ;  and  the  cesiuis  que  trustent  who  have  expressly  or  im- 
pliedly ratified  the  same,  or  even  tacitly  assented  thereto,  are  bound 
thereby ;  but  those  who  have  dissented,  may  have  relief  in  equity 
therefrom.^  But  courts  of  equity  are  now  inclined  to  hold  that 
where  the  cestvA  que  trust,  knowing  the  facts,  delays  for  an  unreasona- 
ble time  to  take  measures  to  have  the  action  of  the  directors  set 
aside,  he  will  be  treated  as  acquiescing  therein,  and  be  estopped  from 
setting  up  its  invalidity .^  But  where  delay  results  from  ignorance  of 
the  facts,  acquiescence  cannot  be  presumed.* 

As  previously  stated,  a  director  is  precluded  from  acquiring  an 
interest  in  a  contract  after  it  has  been  entered  into  by  a  third  per- 
son with  the  corporation,  as  well  as  at  its  inception  j^  because  the  same 
mischiefs  result  in  the  one  case  as  in  the  other,  and  the  same 
adverse  and  antagonistic  interests  are  created.  Both  the  corporation 
and  the  stockholders  have  a  right  to  demand  from  the  directors 

directors,  and  as  the  only  means  of  ensur-  voidaHe.    Mayor,  &c.,  of  GrifBnr.  Inman, 

ing  the  constniotion  of  the  road.     In  an  57  Ga.  370. 

action  against  A.  hy  a  receiver  of  the  road,  *  Stewart  v.  Lehigh  Valley  K.  R.  Co., 
to  recover  an  assessment  upon  the  differ-  88  'N.  J.  Eq.  805 ;  Eisley  v.  Indianapolis, 
enoe  between  the  par  value  of  the  stock  &c.  R.  R.  Co.,  62  N.  Y.  240  ;  Butts  v. 
received  by  A.  and  the  cost  to  him  of  per-  Wood,  37  id.  317  ;  Gardner  v.  Ogden,  22 
forming  the  contract,  it  was  held  that  the  id.  327  ;  Aberdeen  Railway  Co.  v.  Blakie, 
action  could  not  be  maintained.  Van  1  Macq.  (Sc.)  461  ;  York,  &a.  Co.  v. 
Cott  V.  Van  Brunt,  82  N.  Y.  535.  Mackenzie,  8  Bro.  P.  C.  42  ;  Midland 
1  Meeker  v.  Winthrop  Iron  Co.,  17  Railway  Co.  v.  Hudson,  16  Beav.  485 ; 
Fed.  Rep.  (U.  S.)  48 ;  San  Diego  v.  San  Ashurst's  Appeal,  60  Penn.  St.  290  ; 
Diego,  &c.  R.  E.  Co;,  44Cal.  106  ;  Ward-  Watt's  Appeal,  78  id.  370;  Cumberland 
ell  V.  Union  Pacific  R.  R.  Co.,  4  Dill.  Coal  Co.  v.  Parish,  42  Md.  598. 
(U.  S.  C.  C.)  330  ;  Alford  v.  Miller,  32  »  Ashurst's  Appeal,  ante;  Twin  Lick 
Conn.  643  ;  First  National  Bank  v.  Reed,  Oil  Co.  v.  Marbury,  91  U.  S.  587  ;  Thomas 
86  Mich.  263  ;  Polar  Star  Lodge  ».  Polar  v.  Brownsville,  &c.  R.  R.  Co.,  2  Fed.  Rep. 
Star  Lodge,  16  La.  An.  76;  Stevenson  877;  Hayward  i>.  National  Bank,  96  U.S. 
V.  Bay  City,  26  Mich.  44  ;  Paine  v.  Lake  611  ;  Hotel  Co.  v.  Wade,  97  U.  S.  13. 
Erie,  &c.  R.  E.  Co.,  31  Ind.  283 ;  Levis-  *  Hoffman,  &o.  Coal  Co.  v.  Cumber- 
see  V.  Shreveport,  &e.  R.  R.  Co.,  27  La.  land,  &c.  Co.,  16  Md.  456  ;  Clinton,  &c. 
An.  641 ;  Rice's  Appeal,  79  Penn.  St.  681.  R.  R.  Co.  v.  Kelly,  77  Til.  426. 
But  the  mere  fact  that  some  of  the  persons  '  Ryan  v.  Leavenworth,  &c.  R.  K.  Co., 
assisting  to  make  a  contract  between  two  21  Kan.  865  ;  Oilman,  &o.  R.  E.  Co.  v. 
corporations  are  officers  in  both,  does  not  Kelly,  77  111.  426. 
render  such  contract   void,  but   merely 
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perfect  fairness  in  the  discharge  of  their  duties,  and  the  exercise  of 
at  least  common-sense  and  ordinary  prudence.  They  are,  therefore, 
not  permitted  to  favor  one  class  of  stockholders  to  the  exclusion  or 
injury  of  another.  They  can  make  no  disposition  of  the  property 
which  does  not  enure  to  the  equal  benefit  of  all  the  stockholders. 
If  they  attempt  to  divide  the  property  they  must  do  it  in  such  a 
manner  that  each  stockholder  shall  receive  his  proportionate  share ; 
and  they  cannot  agree  for,  or  bind  the  stockholders  by  any  other 
division.! 

The  corporation  is  the  proper  and  primary  party  to  call  the 
directors  to  an  account  in  a  court  of  equity  for  fraud  or  breaches  of 
trust  in  the  management  of  its  affairs.  To  enable  a  shareholder, 
either  for  himself  alone  or  for  himself  and  others,  to  maintain  a  bill 
against  directors  for  such  fraud  or  breaches  of  trust,  he  must  allege 
and  show,  not  only  the  violations  of  duty  or  breaches  of  trust  on  the 
part  of  the  directors,  but  that  he  as  stockholder  has  been  damnified 
thereby,  and  that  the  corporation  has  failed  or  refused  to  take  the 
proper  legal  steps  for  the  redress  of  the  wrong.  But  if  on  a  bill  filed 
by  the  stockholders  the  proof  should  sustain  its  allegations  that  a 
majority  of  the  shares  of  the  corporation  are  owned  by  another 
alleged  rival  company,  and  that  a  majority  of  the  directors  of  the 
alleged  fraudulently  managed  corporation  are  adverse  to  the  interest 
of  the  complainants^ and  are  combined  against  them,  and  would  by 
means  of  the  control  that  they  exercise  frustrate  and  defeat  any 
attempt  to  induce  the  corporation  to  take  action  for  the  redress  of 
the  wrongs  alleged,  —  such  facts  would  be  a  sufficient  excuse  for  not 
making  or  alleging  a  formal  demand  upon  the  corporation  to  take 
action,  especially  where  the  rival  company  and  the  alleged  fraudu- 
lently managed  corporation  are  both  made  defendants.^ 

1  Hale  V.  The  Bridge  Co.,  8  Kan.  466  ;  holders,   and  to  abstain  from  doing  so, 

Chase  v.  Vanderbilt,  62  N.  Y.  307  ;  Percy  when  it  is  not  for  their  benefit." 
V.  Millaudon,  3  La.  568  ;  Barton  v.  Port         =  Alvet,  J.,  in  Booth  v.  Robinson,  55 

Jackson,  &c.  Plank  Road  Co.,  17  Barb.  Md.   419.     Dodge  v.  'Wooisey,  18  How. 

(S.  Y.)  397 ;  Jones  v.  Terre  Haute  R.  R.  (U.  S.)  331  ;  Memphis  v.  Dean,  8  Wall. 

Co.,  29  id.  359.     "Every  authority  pos-  (U.   S.  )  73  ;  Robinson  v.  Smith,  3  Paige 

sessed  by  them,''  says  the  Master  of  the  Ch.  (N.  Y.)  222;  Greaves  v.  Gouge,  69 

Rolls,  in  Harris  v.  North  Devon  Railway  N.   Y.   154  ;    Peabody  v.  Flint,  6  Allen 

Co.,  20  Beav.  584  (as  to  forfeit  shai'es),  (Mass.),   52;  Brewer  v.  Boston  Theatre, 

"  is  a  power  and  discretion  in  the  direc-  104  Mass.  378  ;  Foss  v.  Harbottle,  2  Hare, 

tors,  who  are  trustees  for  the  benefit  of  461 ;  Menier  v.  Hooper  Tel.  Works,  L.  R. 

all  the  shareholders,  which  is  to  be  exer-  9  Ch.  350  ;  Mason  v.  Harris,  11  Ch.  Div. 

cised  for  the  benefit  of  all ;  and  it  is  the  97 ;  Heath  v.  Erie  R.  R.  Co.,  8  Blatchf. 

duty  of  the  directors  to  direct  a  forfeiture  (U.  S.  C.  C.)  347. 
where  it  is  for  the  benefit  of  all  the  share- 
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Sec.  151.  Relation  of  Directors  to  the  Corporation  and  the  Public: 
Liability  for  Wrongful  Acts,  etc.  —  As  to  the  corporation  itself,  the 
directors  are  treated  as  its  agents,  both  general  and  special.  They 
are  special  agents  in  the  sense  that  their  powers  are  circumscribed 
and  limited  by  the  laws  under  which  the  coi'poration  is  created ;  and 
general,  because  they  have  the  general  management  and  control  of  the 
business  and  property  of  the  corporation,  and  can  bind  it  as  to  all 
matters  within  the  powers  conferred  by  the  statute,  and  are  not  sub- 
ject to  the  control  of  the  stockholders  as  to  any  matters  coming  with- 
in the  purview  of  any  of  these  powers.  Indeed,  in  all  cases,  except 
where  the  charter  or  general  laws  otherwise  provide,  the  entire  admin- 
istration of  the  affairs  of  a  corporation  is  committed  to  its  directors.^ 


1  Dana  v.  Bank  of  the  United  States,  5 
W.  &,  S.  (Penn.)  246  ;  Bank  of  United 
States  V.  Dandridge,  12  Wheat.  (U.  S.) 
113  ;  Union  Gold  Mining  Co.  v.  Rocky 
National  Bank,  2  Col.  556.  The  distinc- 
tion raised  in  the  text,  as  to  the  special 
and  general  agency  of  directors,  is  of  im- 
portance only  in  those  oases  where  third 
persons  dealing  with  the  corporation  are 
bound  to  know  what  the  provisions  of  the 
charter  are,  and  the  powers  thereby  vested 
in  the  corporation  or  its  directors ;  and  in 
the  case  of  railroad  corporations  formed 
under  general  laws,  the  statute  being  pub- 
lic, all  persons  are  bound  to  take  notice  of 
its  provisions  ;  and  in  the  case  of  special 
charters  gi-anted  to  railroad  companies  it  is 
now,  and  has  been  for  several  years,  the 
practice  to  declare  that  they  shall  be 
treated  as  pnblic  acts  ;  and  it  may  be  ques- 
tionable, whether,  by  reason  of  the  public 
character  of  the  enterprise  and  the  powers 
conferred,  it  would  not  be  held  that  they 
are  ex  necessitate  public  acts.  Strictly, 
there  is  no  great  importance  to  be  attached 
to  the  distinction  between  the  special  and 
general  powers  of  directors  of  railroad  cor- 
porations, as  in  the  end  the  whole  ques- 
tion resolves  itself  into  one  of  authority. 
"There  are,"  says  Comstock,  J.,  in  Me- 
chanics' Bank  v.  New  York,  &c.  R.  E. 
Co.,  13  N.  Y.  599,  "in  the  books  many 
loose  expressions  concerning  the  distinc- 
tion between  general  and  special  agency. 
The  distinction  itself,  is  highly  unsatisfac- 
tory, and  will  be  found  quite  insufficient 
to  solve  a  great  variety  of  cases.  It  is  not 
profitable  to  dwell  upon  that  distinction. 


Underlying  the  whole  subject,  there  is  this 
fundamental  proposition,  that  a  principal 
is  bound  only  by  the  authorized  act  of  his 
agent.  This  authority  may  be  proved  by 
the  instrument  which  creates  it ;  and  be- 
yond the  terms  of  the  instrument,  or  of 
the  verbal  commission,  it  may  be  shown 
that  the  principal  has  held  the  agent  out 
to  the  world  in  other  instances  as  having 
an  authority  which  will  embrace  the  par- 
ticular act  in  question.  I  know  of  no 
other  mode  in  which  a  controvei'ted  power 
can  be  established."  But  in  the  case  of 
corporations,  the  corporation  itself  ordi- 
narily can  confer  no  power  or  authority 
upon  its  officers  which  the  charter  or 
general  law  does  not  confer,  and  if  it  at- 
tempts to  do  so,  the  only  effect  of  its  acts 
is  to  exonerate  the  directors  from  liability 
to  it  for  the  consequences  of  the  exercise 
of  the  power,  and  does  not  necessarily  give 
validity  to  the  act.  The  question  whether 
it  does  so  or  not,  depends  upon  the  circum- 
stance whether  the  act  is  ultra  vires  or 
not,  or  whether  the  authority  so  conferred 
is  one  which  was  reserved  to  the  stock- 
holders under  the  charter,  and  which  they 
can  delegate  to  the  directors.  Therefore, 
it  is  held  in  a  large  number  of  cases,  with 
much  show  of  reason,  that  directors  of  a 
corporation  are  its  special,  rather  than  its 
general  agents ;  and  that  the  public  are 
bound  to  know  the  extent  of  their  powers. 
Bank  of  Kentucky  v,  Schuylkill  Bank,  1 
Pars.  Sel.  Cas.  (Penn.)  180;  Adriance  ». 
Koome,  62  Barb.  (N.  Y.)  309;  North 
Eiver  Bank  v.  Aymar,  3  Hill  (N.  Y. ),  262  ; 
Eisley  v.  Indianapolis,  &c.  B.  R.  Co.,  62 
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In  the  case  of  railroad  companies,  being  quasi  public  corporations, 
their  directors  are  treated  as  trustees  for  the  public,  as  to  the  fran- 
chises of  the  corporation  and  the  manner  of  their  exercise,  in  consid- 
eration of  the  prerogative  powers  conferred  upon  them  ;  ^  and  as  to 
the  stockholders  and  creditors,  as  yve  have  already  seen,  they  are 
treated  as  quasi  trustees  both  as  to  the  property  of  the  corporation 
and  the  management  of  its  afifairs. 

Occupying  this  relation,  it  will  be  seen  that  their  powers  and 
duties  are  complex,  onerous,  and  full  of  responsibility.  During  their 
term  of  ofifice  they  act  as  and  for  the  corporation,  and  in  the  manage- 
ment of  its  affairs  are  dependent  solely  upon  their  own  knowledge 
of  the  business,  and  their  own  judgment  as- to  what  its  interests  re- 
quire. In  most  matters  the  sole  power  of  control  is  vested  in  them 
by  the  charter,  and  any  action  of  the  stockholders  would  at  best  be 
only  advisory,  and  often  no  protection  whatever  against  the  conse- 
quences of  their  acts  to  third  persons,  or  those  stockholders  not 
participating  in  the  action  of  the  meeting.  The  corporation,  as  to 
all  matters  in  reference  to  which  they  are  authorized  to  act,  speaks 
and  acts  through  them.  To  all  intents  and  purposes,  for  the  time 
being  they  are  the  corporation.  In  the  management  of  the  affairs 
of  a  railroad  corporation  especially,  it  would  be  extremely  strange 
if  their  action  should  in  all  cases  be  in  accordance  with  the  notions 
or  ideas  of  all  the  stockholders ;  and  it  is  for  this  reason  that,  while 
the  law  holds  them  up  to  a  proper  responsibility  to  the  corporation, 
the  stoclfholders  and  the  public,  yet  it  only  requires  of  them  a  fair 
and  bond  fide  exercise  of  their  best  judgment,  and  of  such  skill  and 
diligence  as  the  nature  of  the  business  and  of  their  relation  requires, 
and  such  as  a  prudent  man  would  exercise  if  the  business  was  his 
own ;  2  and  for  the  consequences  of  such  acts,  however  disastrous  to 

N.   Y.    240.     But  in  reality,  except  in  Screw  Co.,  3  E.  I.  9 ;  Speering's  Appeal, 

rare  instances,  the  distinction  referred  to  71  Penn.  St.  11;  Smiths.  Prattville  Mfg. 

in  the  text  is  of  no  practical  importance,  Co.,  29  Ala.  503.     In  Speering's  Appeal, 

and  it  is  quite  sufficient  that  directors  are  71    Penn.    St.    11,    Judge    Shaeswood 

agents  of  the  company,  and  the  exact  na-  says  :  "  It  is  by  no  means  a  well-settled 

ture  of  the  agency  is  generally  unimpor-  point  what  is  the  precise  relation  which 

tant.  directors  sustain  to  the  stockholders.   They 

1  St.  Joseph,  &c.  E.  E.  Co.  ■».  Ryan,  are  undoubtedly  said  in  many  authori- 

11  Kan.  608 ;  15  Am.  Rep.  357  ;  Pueblo,  ties  to  be  trustees,  but  that,  as  I  appre- 

&c.  R.  R.  Co.  V.  Taylor,  6  Cal.  1;  45  Am.  hend,  is  only  in  a  general  sense,  as  we 

Rep.  512 ;  Bedford  R.  R.  Co.  v.  Bowser,  term  an  agent  or  any  bailee  intrusted  with 

48  Penn.  St.  29.  the  care  and  management  of  the  property 

^  Scott    V.    DePeyster,    1    Edw.    Ch.  of  another.     It  Is  certain  that  they  are 

(N.  Y.)  513;  Hodges  v.   New  England  not  technical  trustees.    They  can  only  be 
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the  company,  tliey  are  not  responsible  in  damages.  The  fact  that 
their  acts  are  in  opposition  to  the  wishes  or  views  of  all  the  stock- 
holders, if  within  the  scope  of  the  powers  conferred  upon  them,  bond 
fide,  and  in  accordance  with  their  best  judgment,  afford;?  no  ground 
for  an  interference  with  their  action  by  the  courts.  The  court  can- 
not usurp  the  powers  which  the  statute  has  conferred  upon  the  di- 
rectors, or  substitute  Us  judgment  for  theirs,  as  to  acts  in  reference 
to  which  the  statute  has  authorized  them  to  act  for  the  corporation.^ 
But  if  their  acts  are  fraudulent,  or  of  such  a  grossly  improvident 


regarded  as  mandataries,  persons  who  have 
gratuitously  undertaken  to  perform  certain 
duties,  and  who  are,  therefore,  bound  to 
apply  ordinary  skill  and  diligence,  but  no 
more.  Indeed,  as  the  directors  are  them- 
selves stockholders,  interested  as  well  as 
all  others  that  the  affairs  and  business  of  the 
corporation  should  be  successful,  when  we 
ascertain  and  determine  that  they  have  not 
sought  to  make  any  profit  not  common  to 
all  the  stockholders,  we  raise  a  strong  pre- 
sumption that  they  have  brought  to  the 
administration  their  best  judgment  and 
skill.  Ought  they  to  be  held  responsi- 
ble for  mistakes  of  judgment  or  want  of 
skill  and  knowledge?  .  .  .  We  arc  deal- 
ing with  their  responsibility  to  stockhold- 
ers, not  to  outside  parties,  creditors  and 
depositors.  Upon  a  close  examination  of 
all  the  reported  cases,  although  there  are 
many  dicta  not  easily  reconcilable,  yet  I 
have  found  no  judgment  or  decree  which 
held  directors  to  account,  except  when 
they  have  themselves  been  personally 
guilty  of  some  fraud  on  the  corporation, 
or  have  known  and  connived  at  some 
fraud  in  others,  or  where  such  fraud  might 
have  been  prevented  had  they  given  ordi- 
nary attention  to  their  duties.  I  do  not 
mean  to  say  by  any  means  that  their  re- 
sponsibility is  limited  to  these  cases ; 
there  may  exist  such  a  caie  of  negligence 
or  of  acts  clearly  ultra  vires  as  would  make 
perfectly  honest  directors  personally  liable. 
.  .  .  While  directors  are  personally  respon- 
sible to  the  stockholders  for  any  losses 
resulting  from  fraud,  embezzlement,  or 
wilful  misconduct,  or  breach  of  trust,  for 
their  own  benefit  and  not  for  the  benefit 
of  the  stockholders,  for  gross  inattention 
and  negligence,  by  which  such  fraud  has 
been  perpetrated    by  agents,  officers   or 


directors,  —  yet  they  are  not  liable  for 
mistakes  of  judgment,  even  though  they 
may  be  so  gross  as  to  appear  to  be  absurd 
and  ridiculous,  provided  they  are  honest, 
and  provided  they  are  fairly  within  the 
scope  of  the  powers  and  discretion  con- 
fided to  the  managing  body.  .  .  .  Con- 
ceding that  the  directors  did  violate  the 
chai'ter,  it  was  a  question  upon  which  with 
all  due  care  they  might  have  made  an  hon- 
est mistake,  and,  moreover,  it  appears  that 
they  acted  throughout  by  advice  of  their 
counsel.  It  is  well  settled  that  trustees 
will  be  protected  from  responsibility  under 
such  circumstances."  The  same  doctrine 
is  maintained  in  Scott  v.  De  Peyster,  1 
Edw.  Ch.  (N.  V.)  518.  See  also  God- 
bold  V.  Mobile  Bank,  11  Ala.  191 ;  Bank 
of  St.  M.  V.  St.  John,  25  id.  666 ;  Smith 
■».  Prattville  Mfg.  Co.,  29  id.  503  ;  Pont- 
chartrain  E.  Co.  v.  Paulding,  11  La.  An. 
41  ;  Christ  Church  v.  Barksdale,  1  Strobh. 
Eq.  (S.  C.)  197  ;  Williams  v.  Gregg,  2  id. 
816  ;  Gratz  v.  Kedd,  i  B.  Mon.  (Ky.)  178  ; 
Lexington  R.  Co.  v.  Bridges,  7  id.  559 ; 
Bayless  u.  Ome,  1  Freem.  Ch.  (Miss.)  174 ; 
Hodges  V.  New  England  Screw  Co.,  1  E.  I. 
812 ;  Knowlton  v.  Congress  Spring  Co., 
57  N.  Y.  518  ;  lie  European  C.  E.  Co., 
Syke's  Case,  L.  E.  18  Eq.  255.  A  cause 
of  action  against  the  officers  of  a  corpora- 
tion individually  is  assignable.  Bonnell 
V.  Wheeler,  16  Abb.  Pr.  (N.  Y.)  81. 
Where  officers  may  maintain  actions  for 
contribution  from  other  officers,  see  Nick- 
erson  v.  Wheeler,  118  Mass.  295. 

1  Baltimore  v.  Baltimore,  &o.  R.  B. 
Co.  2  Md.  50 ;  Cass  v.  Pittsburgh,  &c. 
E.  E.  Co.,  80  Penn.  St.  81  j  La  Grange  v. 
State  Treasurer,  24  Mich.  468  ;  Smith  v. 
Prattville  Mfg.  Co.,  29  Ala.  503  ;  Tur- 
quand  v.  Marshall,  L.  R.  4  Ch.  876. 
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character  as  to  raise  a  presumption  of  fraud  or  bad  faith  on  their 
part,  a  court  of  equity  not  only  may,  but  in  a  proper  action  will  in- 
terfere to  protect  the  interests  of  the  corporation,  the  stockholders, 
and  the  creditors.  So  too,  for  injuries  resulting  from  their  fraud, 
wilful  malfeasance  and  gross  negligence  or  imprudence,  they  are  liable 
to  the  corporation,  or  to  the  stockholders,  if  the  corporation  upon 
demand  neglects  or  refuses  to  enforce  such  liability.' 

Thus,  where  the  directors  of  an  insurance  corporation  fraudulently 
permitted  false  statements  to  be  officially  made  as  to  the  condition 
of  the  company,  it  was  held  that  they  were  personally  liable  to  a 
party  who  had  suffered  damage  thereby.^  But  it  has  been  held  that 
a  director  is  not  liable  for  a  representation  false  in  fact,  made  in 
published  circulars  of  the  corporation  on  which  his  name  appeared 
as  a  director,  but  which  representation  was  not  known  to  him  to  be 
false.^  But  a  director  may  be  liable,  personally,  in  damages  for  his 
fraudulent  acts  ;  *  and  he  may  be  sued  by  one  damaged  by  his  assent 


1  Amisina  v.  Goldthwaite,  34  Tex.  125; 
United  Society  v.  Underwood,  9  Bush 
(Ky.),  61. 

2  Salmon  v.  Richardson,  30  Conn.  360  ; 
Calhoun  v.  Richardson,  id.  229  ;  Peck  v. 
Gumey,  L.  R.  6  H.  L.  377 ;  Cornell  v. 
Hay,  L.  R.  8  C.  P.  328  ;  Hallows  v.  Fer- 
nie,  L.  R.  3  Eq^.  520 ;  Henderson  v.  La- 
con,  L.  R.  5  Eq.  2i9  ;  Stewart  v.  Austin, 
L.  R.  3  Eq.  299 ;  Ship  CrosskUl,  L.  R. 
10  Eq.  73;  Mabey  v.  Adams,  3  Bosw. 
(N.  Y.)  346.  And  where  a  corporation 
has  no  authority  to  borrow  money,  but  the 
directors  receive  money,  and  give  a  receipt 
therefor  as  if  lent  to  the  corporation,  they 
are  personally  liable  therefor.  Richardson 
1).  Williamson,  L.  R.,  6  Q.  B.  276  ;  Weeks 
V.  Propert,  L.  R.  8  C.  P.  427. 

8  Wakeraan  v.  Dalley,  61  N.Y.  27.  See 
also  Bi-uff  ti.  Mali,  36  id.  200;  Arthur  v. 
Griswold,  55  id.  400  ;  Cazeau  v.  Mali,  25 
Barb.  (N.  Y.)  578  ;  Newberry  «.  Garland, 
31  id.  121 ;  Cross  v.  Sackett,  2  Bosw. 
(N.  Y.)  617  ;  Mabey  v.  Adams,  3  id.  346  ; 
Morsel).  Swits,  19  How.  Pr.  (N.  Y.)  275. 

*  Scott ».  DePej-ster,  1  Edw.  Ch.  (N.Y.) 
513  ;  Hodges  v.  N.  E.  Screw  Co.,  3  R.  I. 
9;  Crook®.  Jewett,  12  How.  Pr.  (N.  Y.) 
19.  They  cannot  beinefit  themselves  to 
the  prejudice  of  creditors.  Richards  v. 
New  Hampshire  Ins.  Co.,  3  Wend.  (N.  Y.) 
130 ;  People  v.  Ballou,  12  id.  277 ;  Tal- 


madge  v.  Kshkill  Iron  Co.,  4  Barb.  (N.  Y.) 
382 ;  Butts  v.  Wood,  38  id.  181.  The 
directors  of  a  banking  or  other  corporation 
are,  in  the  management  of  its  affairs,  only 
trustees  for  its  creditors  and  stockholders, 
and  are  bound  to  administer  its  affairs 
according  to  the  term  of  its  charter  and  in 
good  faith.  If  they  fail  in  either  respect 
they  are  liable  to  the  party  in  interest, 
who  is  injured  by  it,  for  a  breach  of  trust, 
and  may  be  required  to  account  to  him  in 
a  court  of  chancery.  Hodges  v.  New  Eng. 
Screw  Co.,  1 R.  I.  312  ;  Bank  of  St.  Mary's 
V.  St.  John,  25  Ala.  566.  But  see  Patter- 
son V.  Baker,  34  How.  Pr.  180 ;  Winter 
V.  Baker,  id.  183.  The  members  of  the 
governing  body  are  the  agents  of  the  cor- 
poration ;  and  if  they  exercise  their  func- 
tions for  the  purpose  of  injuring  its  inter- 
ests and  alienating  its  property,  they  are 
personally  liable  for  any  loss  occasioned 
thereby.  Attorney-General  v.  Wilson,  1 
Craig  &  Ph.  1 ;  10  L.  J.  (n.  s.)  53  ;  4  Jur. 
1174.  And  if  a  director  of  a  manufactur- 
ing company  has  assented  to  a  dividend  of 
more  than  the  profits,  he  may  be  sued  for 
such  violation  of  duty  wifiout  joining 
with  him  the  company  as  co-defendant. 
Hill  1!.  Frazier,  22  Penii.  St.  320.  See 
also  Kimmel  v.  Stoner,  18  id.  155.  If  a 
director  of  a  corporation  knowingly  issues 
or  sanctions  a  prospectus  containing  false 
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to  a  dividend  amounting  to  more  than  the  profits,  even  without  join- 
ing with  him  the  company  as  a  defendant.^  And  it  has  been  held 
that  a  director  is  personally  responsible,  not  only  for  fraud  and  wilful 
malfeasance,  but  also  for  his  negligence,  especially  gross  negligence. 
Thus,  it  has  been  held  that  every  director  would  be  personally  liable 
for  the  fraudulent  action  of  a  board  which  he  might  have  averted  by 
an  attendance  at  a  board  meeting,  but  by  reason  of  his  negligence 
or  wilful  inattention  to  his  duty,  he  failed  to  attend ;  or  if  he  attends 
the  meeting,  but  fails  to  use  his  best  judgment  in  opposing  fraudu- 
lent acts,  he  would  be  liable  for  all  the  injurious  consequences  of 
his  failure  of  duty,  and  which  he  might  with  reasonable  care  have 
averted.  "  Every  absent  director,"  observes  Maktin,  J.,  "  is  equally 
responsible  in  case  of  extreme  neglect  in  his  attendance  at  the  board, 
or  in  case  after  the  act  comes  or  must  have  come  to  his  knowledge 
had  he  used  due  diligence,  if  he  does  not  labor  to  avert  its  injurious 
consequences."  ^  But,  although  directors  may  be  liable  and  required 
to  indemnify  parties  injured  on  account  of  their  fraud  and  abuse  of 
trust,  they  cannot  be  held  personally  responsible,  where  the  injury 
is  the  result  of  mere  misjudgment,  or  is  only  unwise,  extravagant, 
improvident,  slightly  negligent,  or  a  simple  error  in  the  performance 
of  their  duties.  The  only  effectual  remedy  in  such  cases  is  to  change 
the  board  and  thereby  the  management  of  the  corporate  affairs.'    But 

statements  of  material  facts,  the  natural  Ala.  (n.  b.  )  566  ;  Pontchartrain,  &c.  B. 

tendency  of  which  is  to  deceive,  and  to  R.  Co.  v.  Paulding,  II  La.  41.     It  is  held 

induce  the  public  to  purchase  the  corpo-  in  England  that  where  directors  assume  to 

rate  stock,  he  is  liable  to  the  damages  sus-  act  for  a  company,  they  impliedly  warrant 

tained  by    one  who,    relying  upon  and  their  authority  so  to  do ;  and  that  where 

induced  by  the  statements,  makes  such  a  they  stated  thftt  they  had  appointed  an 

purchase.     And  it  is  sufficient  to  sustain  agent  with  certain  powers,  they  were  per- 

the  action  that  the  false  statements  were  sonally  liable  without  any  proof  of  actual 

one,  although  not  the  sole,  inducement  to  warranty,  as  that  would  be  implied  from 

the  purchase.     Morgan    v.    Skiddy,   62  the  appointment  of  the  agent.    Colonial 

N.  Y.  319.  Bank  v.  Cherry,  17  W.  R.  1031.    So,  di- 

1  Hill  V.  Frazier,  22  Penn.  St.  320.  rectors  may  be  liable  for  the  fraudulent 

2  Per  Martin,  J.,  in  Percy  v.  Mil-  acts  of  co-directors,  which  they  might 
landon,  3  La.  575.  See,  also,  United  have  prevented.  Joint-Stock  Discount 
Society «.  Undei-wood,  9  Bush  (Ky.),  617.  Co.  v.  Brown,  17  W.  R.  1087.    Where 

»  Sears  v.  Hotchkiss,  25  Conn.  171  ;  the  directors  of  a  railway  assumed  to  act, 

Howe  V.  Duel,    43  Barb.    (N.  Y.)  604  ;  by  accepting  bills  of  exchange,  they  were 

Belmont  K.  Erie  E.  Co.,  52  id.  637;  West-  held    personally  liable.       Owen  v.   Van 

em  Bank  of  Scotland  v.   Bairds,   L.  R.  Ulster,  10  C.  B.  818  ;  Roberts  v.  Button, 

4  fh.    381  ;   Turquand  v.   Marshall,   id.  14  Vt.   195.     See  also  Turquand  v.  Mar- 

376  ;  Speering's  Appeal,  71  Penn.  St.  11  j  shall,  L.  R,  6  Eq.  112.      As  to  personal 

Godbold  V.   Mobile  Bank,  11  Ala.   191  ;  liability  of  directors  for  a  check  drawn  by 

Smith   V.   Prattville   Mff;.   Co.,    29  Ala.  them  in   the  name  of  a  company,   and 

503  ;  Bank  of  St,   M.  v.  St.  Johns,  25  signed  by  their  individual  names,  where 


SEC.  151.J    KELATION  OF  DIKECTORS  TO  CORPOEATION,  ETC.    3&3 

for  a  wrongful  disposition  or  appropriation  of  the  corporate  funds  or 
property,  they  are  liable ;  for  as  agents  and  trustees  of  the  corpora- 
tion, as  well  as  the  stockholders  and  creditors,  they  are  bound  to 
perform  their  duties  and  administer  the  trust  in  good  faith ;  and  any 
portion  of  the  corporate  property  wrongfully  received  by  them  is 
liable  to  the  satisfaction  of  the  claims  of  creditors  and  stockholders ; 
and  they  are  required,  in  a  proper  proceeding,  to  account  for  the 
same.  They  have  no  right  to  enter  into  or  participate  in  any  com- 
binations the  object  of  which  is  to  divest  the  corporation  of  its  prop- 
erty, and  obtain  it  for  themselves,  to  the  prejudice  of  the  members 
or  creditors.-' 

Neither  have  they  the  power  to  give  away  the  corporate  funds,  or 
deprive  the  corporation  of  its  means  to  accomplish  the  purposes  for 
which  it  was  chartered ;  ^  or  dispose  of  the  stock  at  less  price  than 
fixed  by  the  charter ;  *  or  in  a  manner  not  provided  by  the  charter  ;* 
or  release  subscriptions  to  the  stock  without  payment  of  the  same ;  ^ 
or  to  disregard  a  by-law  imposing  limitations  on  their  powers ;  or  to 
amend  such  by-laws  or  other  regulations  of  the  corporate  body,  so  as 
to  confer  greater  authority  upon  them.  And  a  breach  of  duty  in 
these  respects  would  subject  them  to  personal  liability.®  And  a 
resolution  of  a  board  of  directors,  the  design  and  effect  of  which  is 
to  transfer  the  property  of  the  company  to  themselves,  by  way  of 
inducement  to  pay  their  just  debts  to  the  company,  is  void.^  So, 
for  any  wilful  breach  of  trust,  or  misapplication  of  the  corporate 
funds,  or  for  any  gross  neglect  of  or  inattention  to  their  duties  as 
trustees  or  directors,  they  are  liable  to  any  person  who  is  damaged 
thereby .8  Their  fiduciary  character  is  such  that  the  law  will  not 
permit  them  to  manage  the  affairs  of  the  corporation  for  their  per- 
sonal and  private  advantage,  or  for  the  advantage  of  any  particular 

they  were  held  personally  liable,  see  Ser-  corporation,   the    stockholders,    and    the 

rell  V.  Derbyshire,  &c.  R.  E.  Co.,  19  L.  J.  creditors.     Bedford  E.  E.  Co.  v.  Bowser, 

371 ;  s.  c,  9  C.  B.  811.  anU. 

»  Jackson  v.  Ludeling,  21  Wall.  (U.         «  Stevens  v.  Davison,  18  Gratt.  (Va.) 

S.)  616.  819. 

2  Bedford   E.   R.   Co.   ■».   Bowser,    48         '  Hilles  v.  Parish,  14  K.  J.  Eq.  380. 
Penn.  St.  29.  8  Robinson    v.  Smith,    3   Paige    Oh. 


8  Sturges  0.  Stetson,   3  Phil.  (Penn.)  (N.  Y.)  222.     See,  also,  Hodges  v.  New 

SO*-  England  Screw  Co.,  1  E.  I.  312  ;  Butler  d. 

*  Eoyalton  v.  Tump.  Co.,  14  Vt.  311.  CornweU  Iron  Co.,  2  Conn.  335 ;  Colquitt 

6  Bedford    R.   R.  Co.   v.    Bowser,   48  v.  Howard,  11  Ga.  556  ;  Percy  v.  Millau- 

Penn.  St.  29  ;  Penobscot,  &c.  E.  R.  Co.  don,  3  La.  568  ;  United  Society  v.  Under- 

».  Dunn,  39  Me.  587.     Such  an  act  is  in  wood,  9  Bush  (Ky.),  617.     See  also  cases 

derogation  of  the  rights  of  the  State,  the  cited  under  the  two  previous  sections. 
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class  of  stockholders,  but  their  duty  requires  them  to  use  reasonable 
efforts  according  to  their  best  judgment  and  ability  for  the  general 
interests  of  the  corporation  and  its  stockholders  and  creditors.  Nor 
is  it  possible  to  limit  the  duty  of  a  director  of  a  corporation,  in  this 
respect,  to  the  time  while  he  was  acting  as  director  under  any  special 
delegation  of  power,  or  in  attendance  at  meetings  of  the  board.  He 
cannot,  while  director,  divest  himself  of  the  knowledge  which  he  has 
acquired,  in  confidence,  of  corporate  affairs,  or  of  the  value  of  corpo- 
rate property,  nor  be  allowed  to  use  it  to  his  own  advantage,^  or  to 
the  advantage  of  his  friends. 

A  stockholder  cannot  have  a  separate  action  at  law  against  tlie 
directors,  but  must  proceed  therefor  in  equity  in  such  a  manner  as 
to  protect  the  interests  of  the  corporation,  as  the  trustee  of  aU  the 
stockholders  and  creditors.^  They  may  be  made  to  account  for 
breaches  of  trust,^  and  will  be  enjoined,  at  the  suit  either  of  the 


1  Hoyle  V.  Plattsburgh,  &c.  E.  Co.,  54 
N.  Y.  314.  See,  also,  Koehler  v.  Black 
Riyer  Falls  Co.,  2  Black  (U.  S.  C.  C), 
715  ;  Risley  «.  Indiana  &e.  R.  Co.,  1  Hun 
(N.  Y.),  202  ;  Gray  v.  N.  Y.  &  Virginia  S. 
Co.,  3  id.  383 ;  Redmond  v.  Dickerson,  9 
N.  J.  Eq.  597  ;  Hoflfman  Steam  Coal  Co. 
V.  Cumberland  Coal  Co.,  16  Md.  466  ; 
Goodin  v.  Whitewater  Canal  Co.,  18  Ohio 
St.  169;  Port  v.  Russell,  86  Ind.  60; 
Buel  V,  Buckingham,  16  Iowa,  284  ;  San 
Francisco  R.  Co.  v.  Bee,  48  Cal.  398  ; 
Drury  v.  Cross,  7  Wall.  (IT.  S.)  302  ;  Chi- 
cago, &e.  R.  Co.  V.  Howard,  id.  392 ; 
Jackson  v.  Ludeling,  21  id.  616  ;  Heath  v. 
Erie  R.  Co.,  8  Blatchf.  (U.  S.  C.  C.)  347  ; 
European,  &c.  R.  Co.  v.  Poor,  59  Me.  277  ; 
Eichards  v.  New  Hampshire  Ins.  Co.  43 
N.  H.,  263 ;  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472  ;  Peabody  v.  Flint,  6  Allen 
(Mass.),  52;  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  312  ;  Butts  v.  Woods, 
37  N.  Y.  317  ;  Coleman  v.  Second  Ave. 
R.  Co.,  38  N.  Y.  201  ;  Ogden  v.  Murray, 
39  id.  207  !  Bliss  v.  Matteson,  45  id.  22  ; 
8.  c,  52  Barb.  348  ;  Scott  v.  DePeyster, 
1  Edw.  Ch.  (N.  Y.)  513;  Blatchford  v. 
Ross,  5  Abb.  Pr.  (N.  Y.)  438  ;  Buffalo, 
&c.  R.  Co.  V.  Lampson,  47  Barb.  (N.  Y.) 
633  ;  Fremont  v.  Stone,  42  id.  169  ;  Cum- 
berland Coal  Co.  V.  Sherman,  30  id.  553  ; 
Conro  V.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  64.  Nor  can  a  stockholder  who 
is  also  a  creditor  of  the  corporation,  in 


case  of  the  insolvency  of  the  company,  or 
in  the  event  that  it  is  being  wound  up 
under  the  management  of  a  receiver,  be 
entitled  to  set  off  the  amount  due  him, 
against  lawful  calls,  nor  to  set  off  against 
such  calls  anticipated  or  probable  divi- 
dends. Mx  pm-te  Henry  Winsor,  3  Story 
(U.  S.  C.  C),  411  ;  Cutler  v.  Middlesex 
Factory  Co.,  14  Pick.  (Mass.)  483;  Mc- 
Laren V.  Pennington,  1  Paige  (N.Y.),  102  ; 
Osgood  V.  Ogden,  4  Keyes  (N.  Y. ),  70. 

2  Craig  V.  Gregg,  83  Penn.  St.  19  ; 
Greaves  v.  Gauge,  69  N.  Y.  164.  The 
corporation  in  such  cases  should  bring 
the  action;  but  If  it  neglects  or  refuses 
to  do  so,  the  stockholders  may  sue,  mak- 
ing the  corporation  a  defendant.  Allen 
V.  N.  J.  Southern  R.  R.  Co.,  49  How.  Pr. 
(N.  Y.)  14. 

»  Ramsey  v.  Erie  R.  R.  Co.,  7  Abb.  Pr. 
(N.  Y.)  N.  s.  156;  Sears  v.  Hotchkiss,  25 
Conn.  156;  Belmont  v.  Erie  R.  R.  Co.,  52 
Barb.  (N.  Y.)  637;  Howe  v.  Denn,  43  id. 
504;  Sheai).  Knoxville,  &c.  R.  B.  Co.,  6 
Baxt.  (Tenn.)  277  ;  N.  Y.  &  New  Haven 
R.  R.  Co.  V.  Schuyler,  17  N.  Y.  692;  Rus- 
sell V.  Wakefield  Water  Works  Co.,  L.  R. 
20  Eq.  474;  MoDougall  v.  Gardener,  20  id. 
383  ;  Hazard  ■».  Dnrant,  11  R.  I.  196 ; 
Marseilles  Land  Co.  v.  Aldrich,  86  111.  504; 
Gray  v.  N.  Y.  &  Virginia  Steamship  Co., 
3  Hun  (N.  Y.),  383 ;  Chetlain  v.  Republic 
Life  Ins.  Co.,  86  111.  220;  Ottawa,  &c.  R.  R. 
Co.  ■».  Black,  79  id.  262;  Gratz  v.  Redd, 
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corporation  or  a  stockholder,  from  wasting  or  misapplying  the  funds 
or  property  of  the  company.^  By  virtue  of  their  position  they  only' 
acquire  the  right,  to  manage  the  business  of  the  corporation,  and 
do  not  acquire  the  right  to  destroy  it  by  disposing  of  the  corporate 
property  essential  for  the  prosecution  of  the  corporate  business;^ 
and  if  they  do  so,  or  attempt  to  do  so,  any  stockholder  may,  upon 
the  neglect  or  refusal  of  the  corporation  to  proceed  against  them,, 
bring  a  suit  in  equity  in  behalf  of  all  the  stockholders  against  them, 
making  the  corporation  and  the  party  to  whom  the  sale  is  made,  or 
who  is  participating  in  the  fraud,  defendants  in  the  action.  Thus,  in 
a  New  York  case,^  the  plaintiffs,  were  large  stockholders  in  The  New 
York  and  Virginia  Steamship  Company,  which  was  incorporated  ^ 
under  the  laws  of  New  York,  to  run  a  line  of  steamers  between  New 
York  and  Eichmond,  Virginia,  and  for  other  purposes.  In  July,  1867, 
while  the  company  was  doing  a  prosperous  business,  the  defendants,, 
who  were  directors  of  the  company,  for  their  own  gain  and  advan- 
tage, and,  as  was  alleged,  for  the  purpose  of  defrauding  the  plaintiff 
and  other  stockholders,  unlawfully  and  fraudulently  sold  to  The  Old 
Dominion  Steamship  Company,  the  other  corporation  defendant,  all 
the  steamers  belonging  to  The  New  York  and  Virginia  Steamship  Com- 
pany at  a  sum  far  less  than  their  value,  and  received  in  pay  therefor 
4000  shares  of  the  stock  of  The  Old  Dominion  Steamship  Company, 
which  latter  company  was,  when  the  action  was  brought,  in  posses- 

4  B.  Mon.   (Ky.)  195;  Byan  v.  Leaven-  How.  (U.  S.)331;  Mbrgan  ».  New  Orleans 

worth,  &c.  E.  R.  Co.,  21  Kan.  365;  Dew-  M.  &  C.  R.  R.  Co.,  1  Woods  (U.  S.  C.  C), 

ing  ■;.  Perdicardes,  96  U.  S.  193;  Pond  15;  Mussina  v.  Goldthwaite,  34  Tex.  135; 

V.  Vt.  Valley  R.  E.  Co.,  12  BlatcM.  (U.  S.  Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Gregory 

C.  C.)  280;  Bach  v.  Pacific  Mail  S.  S.  u  Patchett,  33  Beav.  595;  Murchu.  Eastern 

Co.,  12  Abb.  Pr.  (N.  Y.)  N.  s.  373;  Cum-  E.  E.  Co.,   43  N.  H.  515  ;  Lagrange  v. 

berland  Coal  Co.  v.  Sherman,  30  Barb.  State  Treasurer,  24  Mich.  468  ;   Cook  ■». 

(K.  Y.)  653 ;  Heath  v.  Erie  E.  E.  Co.,  8  Berlin  -Woollen  Mill  Co.,  43  Wis  433  • 

Blatohf.   (U.   S.    C.   0.)   347  ;    Gray  v.  Foss  v.  Harbottle,  2  Hane,  461  ;  Samuels 

Lewis,   L.   E.   8  Eq.   526  ;    Peabody  v.  v.  Halladay,  Woolw.  (tJ.  S.  C.  C  )  400  ■ 

Flint,   6  Allen  (Mass.),  52;   Atwood  v.  Cogswell  ti.  Bull,  39  Cal.  320 
Merriwether,  L.  E  5  Eq.  464,  n.  ;  Hoole         l  Sears  v.   Hotchkiss,  wnte ;  Citizens' 

V.  Great  Western  E.  E.  Co.,  L.  E.  3  Ch.  Loan  Association  v.  Lyon,  29  N  J    Ea 

262;  Butts  v.  Wood,  37  N.  Y.  317;  Phoe-  110  ;  Gray  v.  K  Y.  &  Virginia  S.  S.'  Co.; 

mx  Bank  v.  Ddnnell,  40  N.  Y.  410;  Cun-  3  Hun  (N.  Y.)  383 

«J;°/''a"?/:.  ^'\  ^  ^'^'  2^-   '^-  ^•'         '  ^°1"°^  "•  Clay,  33  Me.  132;  Abbott 

607;  Abbott  V.  Amencan  Hand  Eubber  v.  American  Hand  Eubber  Co.    33  Barb 

Co.,  33  Barb.  (N.  Y.)  578;  Eobinson  o.  (N.  Y.)  578 

Smith,  3  Paige  Ch.  (N  J  )  222 ;  Hnssey         «  Gray  v.  N.  Y.  &  Virginia  Steamship 

«.  Veazie  24  Me.  12  ;  Wnght  v.  OroviUe  Co.,  8  Hun  (N.  Y.),  383;  Drury  v.  Cross, 

^ri^-^/  S  •  ^° '  ^T^''  "■  *^^"S''    ^  ^''"-  ^^-  S-)  299;  Jackson  v.  LudeUng 
69  N.  Y.  154;  Brewer  v.  Boston  Theatre,    21  Wall.  (U.  S.)  616. 
104  Mass.  378;   Dodge  v.  Woolsey,  18 
VOL.  I.  —  25. 
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sion  of  the  vessels.  The  whole  transaction  was  charged  to  have 
been  done  for  the  purpose  of  breaking  up  and  ruining  The  New  York 
and  Virginia  Steamship  Company,  for  the  personal  benefit  of  the 
individual  defendants  and  their  confederates.  The  complaint  further 
averred  that  the  sale  was  made  to,  "and  received  and  accepted 
by,  The  Old  Dominion  Steamship  Company,  with  full  knowledge 
that  said  directors  had  no  right,  power,  or  authority  to  make  the 
sale  and  transfer,  and  that  the  same  was  made  and  consummated 
under  some  secret  and  fraudulent  agreement  between  the  directors 
and  the  defendant.  The  Old  Dominion  Steamship  Company,  its 
officers,  and  agents  were  to  be  mutually  benefited,  and  were  to  derive 
large  pecuniary  profits  and  advantages  at  the  expense  of,  and  in 
fraud  of,  the  rights  of  these  plaintiffs  and  the  other  stockholders 
of  The  New  York  and  Virginia  Steamship  Company."  The  com- 
plaint also  averred  that  the  directors  of  The  New  York  and  Vir- 
ginia Steamship  Company,  "  though  requested  so  to  do,  have  refused 
to  take  action  or  proceedings  to  recover  back  the  steamships  from 
the  defendant,  The  Old  Dominion  Steamship  Company." 

The  plaintiffs,  in  behalf  of  themselves  and  of  all  others  interested 
with  them  who  shall  come  in  and  seek  relief  by  the  action,  asked 
several  different  kinds  of  relief ;  among  which  was  a  prayer  that  the 
alleged  fraudulent  sale  of  the  steamships  to  The  Old  Dominion  Steam- 
ship Company  be  set  aside,  and  the  property  restored.  The  defend- 
ants separately  demurred,  but  their  grounds  of  demurrer  were  the 
same,  although  presenting  somewhat  different  questions :  first,  that 
the  complaint  did  not  state  facts  sufiicient  to  constitute  a  cause  of 
action  against  each  defendant  demurring;  second,  that  the  plain- 
tiffs, as  stockholders  in  The  New  York  and  Virginia  Steamship 
Company,  had  no  right  to  maintain  the  action ;  and  third,  that  the 
several  causes  of  action  were  improperly  united  in  the  complaint ; 
that  is  to  say,  that  several  causes  of  action  stated  in  the  complaint, 
were  not  common  to  all  the  defendants,  but  could  only  be '  main- 
tained against  some  separately. 

"  In  the  discussion  of  these  demurrers,"  said  Westbrook,  J.,  "  it 
must  of  course  be  assumed  that  the  allegations  of  the  complaint  are 
true;  and  the  questions  presented  are, — 

"  1.  Can  a  stockholder  in  a  corporation,  in  behalf  of  himself  and 
other  stockholders  similarly  situated,  maintain  an  action  against 
such  corporation  and  its  directors,  to  set  aside  and  enjoin  transactions 
done  by  such  directors,  in  the  name  of  the  corporation,  for  their  own 
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personal  gain  and  benefit,  and  in  fraud  of  the  rights  of  the  plaintiffs 
and  other  bond  fide  stockholders,  when  the  directors  have  been  re- 
quested to  bring  such  action  and  refused  ?  It  would  seem  that  a 
bare  statement  of  the  proposition  ought,  of  itself,  to  be  sufiicient. 
It  would  be  monstrous  to  hold  that  a  stockholder  had  no  standing 
in  court  to  protect  his  property  in  a  corporation,  which  fraudulent 
managers,  for  their  own  gain,  were  misapplying.  Such  a  rule  would 
place  every  stockholder  in  a  corporate  body  completely  at  the  mercy, 
and  in  the  power,  of  fraudulent  trustees  and  directors.  If  the  cases 
were  not  numerous  where  stockholders  have  been  allowed  to  main- 
tain bills  in  equity  for  frauds  committed  by  directors,  as  Judge 
Fancher  truly  said  they  were,  we  would  now  at  least  make  a  pre- 
cedent for  the  maintenance  of  such  an  action,  believing  that  sound 
public  policy  and  the  honest  and  discreet  management  of  corpora- 
tions require  it.  The  right  of  the  present  plaintiffs  to  bring  an 
action  in  behalf  of  themselves  and  others  is  recognized  by  section 
119  of  the  Code,  where  it  is,  among  other  things,  provided :  '  When 
the  parties  are  very  numerous  and  it  may  be  impracticable  to  bring 
them  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit 
of  the  whole.' 

"  The  general  rule  is,  that  a  suit  brought  for  the  purpose  of  com- 
pelling the  ministerial  oflBicers  of  a  private  corporation  to  account  for 
breach  of  ofiBcial  duty  or  misapplication  of  corporate  funds,  should 
be  brought  in  the  name  of  the  corporation,  and  cannot  be  brought  in 
the  name  of  the  stockholders,  or  some  of  them.  But  as  a  court  of 
equity  never  permits  a  wrong  to  go  unredressed  merely  for  the  sake 
of  form,  if  it  appear  that  the  directors  of  a  corporation  refuse  in  such 
case  to  prosecute,  by  coUusion  with  those  who  had  made  themselves 
answerable  by  their  negligence  or  fraud,  or  if  the  corporation  is  still 
under  the  control  of  those  who  must  be  the  defendants  in  the  suit, 
the  stockholders,  who  are  the  real  parties  in  interest,  will  be  per- 
mitted to  file  a  bill  in  their  own  names,  making  the  corporation  a 
party  defendant.  And  if  the  stockholders  are  so  numerous  as  to 
render  it  impossible,  or  very  inconvenient,  to  bring  them  all  before 
the  court,  a  part  may  file  a  bill  in  behalf  of  themselves  and  all  others 
standing  in  the  same  situation.  The  jurisdiction  of  chancery  in  such 
cases  proceeds,  in  cases  of  joint-stock  corporations,  upon  the  same 
principles  as  are  applied  to  charitable  corporations  in  England.  The 
directors  are  the  trustees  or  managing  partners,  and  the  stockholders 
are  the  cestuis  que  trvstent  and  have  a  joint  interest  in  all  the  prop- 
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erty  and  effects  of  the  corporation ;  and  no  injury  that  the  stock- 
holders may  sustain  by  a  fraudulent  breach  of  trust  can,  upon 
the  general  principles  of  equity,  be  suffered  to  pass  without  a 
remedy. 

"  In  Grant  on  Corporations,^  it  is  declared : '  A  corporator  may  not 
only  sue  singly  in  equity  the  directors,  etc.,  or  the  company,  on 
behalf  of  himself  and  other  shareholders,  etc.,  but  he  may  also  join 
other  parties  as  defendants,  who  may  be  receiving  benefits  from  the 
transactions  which  he  impeaches.'  This  doctrine  contained  in  the 
elementary  works  has  been  repeatedly  recognized  in  the  courts.^  In 
an  action  brought  to  foreclose  a  mortgage  given  by  the  defendant,. 
William  M.  Hally,  a  stockholder,  on  petition  showing  that  the  di- 
rectors did  not  intend  to  make  defence,  was  allowed  to  appear  and 
defend.  The  bill  was  dismissed,  and  the  complainants  appealed. 
The  Supreme  Court  of  the  United  States  afi&rmed  the  decree.  Mr. 
Justice  Davis,  writing  the  opinion,  states  the  rule  as  it  is  stated 
sv^pra,  for  the  purpose  of  showing  that  a  stockholder  has  a  standing 
in  court,  to  maintain  or  defend  a  suit  which  involves  illegal  or  fraud- 
ulent acts' of  the  directors  of  a  joint-stock  corporation.  In  another 
case,^  the  Supreme  Court  of  the  United  States  affirmed  the  same 
doctrine.  Mr.  Justice  Campbell  says :  '  The  frame  of  the  bill  im- 
plies that  this  contract  exceeds  the  powers  of  the  corporation,  and 
cannot  be  confirmed  against  a  dissenting  stockholder.  His  authority 
to  file  such  a  bill  is  supported  upon  this  ground  alone.*  The  usual 
and  more  approved  form  of  such  a  suit  being  that  of  one  or  more 
stockholders  to  sue  in  behalf  of  the  others.'  ^  There  are  also  many 
other  cases  which  hold  the  same  principle.® 

"  The  cases  referred  to  abundantly  establish  that  if  the  allegations 
of  this  complaint  are  true,  there  is  a  cause  of  action  stated  against 
The  New  York  and  Virginia  Steamship  Company  and  its  directors. 
Upon  their  part,  the  appeal  was  argued  as  if  it  was  necessary  that 

1  Law  Library  {4th  series),  vol.  55,  p.  DeG.  &S.  562;  Moseley  v.  Alston,  1  Phil. 
301.  790;  Wood  v.  Draper,  24  Barb.  (N.  Y.) 

2  Koehler  v.  The  Black  River  Falls    84. 

Iron  Co.,  2  Black  (U.  S.),  715.  '  Among  these  are  Bobinson  v.  Smith, 

'  Zabriskie  v.  Cleveland  B.  K.  Co.,  23  8  Paige  Ch.  (N.  Y.)  222  ;  Cunningham  v. 

How.  (U.S.)  381.  Pell,  amfe;    Peabody  v.   Flint,   6  Allen 

«  Dodge  V.  Woolsey,  18  How.  (V.  S.)  (Mass.),  52 ;  Blatohford  v.  The  N.  Y.  & 

831 ;  Mott  V.  Penn.  R.  R.  Co.,  30  Pcnn.  New  Haven  R.  R.  Co.,  5  Abb.  Pr.  (N.  Y.) 

St.  1;  Manderson  v.  Commercial  Bank,  28  278  ;  Cross  i>.  Sackett,  2  Bosw.  (N.  Y.) 

id.  879.  617 ;  Butterworth  v.  Fox,   15  How.  Pr. 

'  Bemon».  Rafford,  1  Sim.  (k.  s.)  850;  (N.  Y.)  545. 
Winch  D.  Birkenhead  H,  Railw.  Co.,  5 
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the  complaint  should  justify  all  the  relief  pray«d  for,  whereas  it  is 
sufBcient  if  it  states  a  cause  (Jf  action,  the  demurrer  assuming  that 
none  is  averred.  'No  opinion  is  expressed  upon  the  extent  'of  the 
relief  which  can  be  granted  in  this  action.  It  seems  very  clear, 
however,  if  the  truth  of  the  allegations  <jontained  in  the  complaint 
be  established,  that  the  plaintiff  will  be  entitled  to  the  relief,  at 
least,  of  setting  aside  the  alleged  fraudulent  transfer  of  the  corpo- 
rate property.  This  would  be  justified,  if  the  proofs  supported  the 
averments. 

"2.  Can  the  action  be  sustained  against  The  Old  Dominion 
Steamship  Company,  upon  the  allegations  of  the  complaint  ?  It  is 
claimed  in  behalf  of  this  defendant,  that  the  present  suit  cannot 
be  maintained,  because  the  pleading  -states  that  that  corporation 
has  parted  with  its  property  for  the  Vessels  purchased  of  The  New 
York  and  Virginia  Steamship  Company,  and  without  restoring  to  it 
its  property,  the  sale  and  purchase  cannot  be  set  aside. 

"  It  is  undoubtedly  a  general  rule,  that  he  who  seeks  to  repudiate 
•a  contract  with  another  upon  the  ground  of  fraud,  must  restore 
that  which  he  has  received.  How  this  doctrine,  however,  can  Ije 
made  applicable  in  favor  of  this  defendant,  is  not  perceived.  The 
complaint  charges  that  The  Old  Dominion  Steamship  Company  is 
co-conspirator  with  the  other  defendants  to  defraud  the  plaintiffs 
and  those  whom  they  represent,  for  its  own  benefit  and  tha:t  of 
its  offioeirs,  as  well  as  for  the  gain  of  the  other  defendants.  Why. 
should  the  plaintiffs  be  compelled  to  restore  to  it  property  which 
they  do  not  control,  and  which  such  defendant,  for  the  purpose  of 
defrauding  them,  placed  in  other  hands  ?  The  victims  of  a  con- 
spiracy (and  such  the  plaintiffe  are,  according  to  the  complaint, 
which  the  demurrer  admits)  surely  ought  not  to  be  called  upon  to 
make  good  to  one  of  the  conspirators  that  which  has  been  parted 
with  for  the  express  and  only  purpose  of  working  a  wrong  to  such 
victims.  He  who  has  been  engaged  in  an  attempt  to  defraud  an- 
other, should  be  left  to  relieve  himself  as  best  he  can ;  and  as  thi« 
corporation  must,  on  this  appeal,  be  regarded  as  occupying  just  that 
position,  it  will  be  left  to  establish  its  case  by  procrf.  When  the 
cause  is  tried,  and  its  exact  -status  as  to  the  transactions  ascertained, 
a  decree  protecting  its  rights,  if  it  has  any  worthy  of  being  protected, 
can  be  made.  Its  demurrer  is  of  no  force,  if  the  history  of  the  deal- 
ings between  the  defendants,  and  the  objects  thereof,  as  stated  in 
the  pleading  demurred  to,  be  true. 
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"  The  authorities  referred  to  above  ^  establish  that  The  Old  Domin- 
ion Steamship  Company,  as  one  receiving  benefits  of  the  transactions 
which  are  impeached,  is  a  proper  party  to  the  action.  Occupying 
the  position  it  does,  —  that  of  an  active  participant  in  a  fraud  upon 
the  plaintiffs  and  their  associates,  —  the  argument  based  upon  the 
doctrine  of  principal  and  agent  does  not  apply.  It  is  true  that  a 
principal  who  adopts  a  fraud  of  an  agent,  by  taking  its  fruits,  has 
no  standing  to  maintain  an  action  to  set  aside  the  fraudulent  act ; 
but  surely,  when  the  party  implicated  has  aided  the  agent  in  com- 
mitting a  fraud  upon  a  principal,  and  was,  in  fact,  a  party  to  it,  he 
cannot  make  this  point  when  the  fruits  of  the  transaction  have  not 
come  into  the  principal's  hands.  The  complaint  shows  that  the 
stock  of  The  Old  Dominion  Steamship  Company,  received  in  pay- 
ment of  the  vessels,  has  not  come  into  the  treasury  of  the  other 
corporation,  and  consequently  the  plaintiffs  as  stockholders  have  not 
been  benefited.  The  plaintiffs  and  their  associates  have  none  of  the 
property  of  this  defendant,  or  the  proceeds  thereof  in  their  hands ; 
and  if  the  complaint  is  true,  and  The  Old  Dominion  Steamship 
Company  is  a  loser  by  reason  of  its  fraudulent  attempt  to  entail  a 
loss  upon  others  for  its  own  advantage,  it  will  endure  only  that 
which  it  deserves  to  suffer."     The  demurrers  were  overruled. 

So  too,  the  sale  of  stock  in  a  railroad  company  by  the  directors  at 
a  less  rate  than  the  price  fixed  in  the  charter,  is  a  fraud  upon  the 
law  and  the  stockholders.  The  issuing  by  the  directors  of  a  bond 
convertible  into  stock  is  the  same  in  effect  as  the  sale  of  so  much 
stock,  and  the  sale  of  such  a  bond  at  a  discount  is  unlawful  and 
void.  Stock  thus  taken  is,  in  the  hands  of  a  party  with  notice,  sub- 
'ject  to  the  right  of  prior  subscribers  to  have  it  reduced  to  the  charter 
value  of  the  shares.  A  power  given  to  the  directors  by  the  charter, 
to  sell  the  property  of  the  company,  or  notes  and  bonds  belonging  to 
it,  does  not  apply  to  the  capital  stock ;  nor  does  the  power  to  deter- 
mine the  time  and  terms  of  payment  of  subscriptions  for  stock  have 
any  reference  to  its  price.  The  case  is  different  in  principle  from 
the  sale  of  stock  on  execution  or  under  the  charter  on  default  of 
payment,  in  which  case  the  gain  or  loss  is  that  of  the  delinquent 
stockholder,  the  other  stockholders  not  being  in  any  way  affected. 
It  is  not  necessary  that  the  charter  should  contain  a  prohibition 
against  taking  subscriptions  at  less  than  the  charter  price.^ 

1  Grant  on  Corporations,  p.  290;  Pea-  *  Sturges  v.  Stetson,  1  Biss.  (U.  S. 
body  V.  Flint,  6  Allen  (Mass.),  52.  C.  C.)  246. 
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A  purchaser  of  stock  illegally  issued  by  the  directors  of  a  railroad 
company  at  less  than  the  charter  price,  may  rescind  his  contract, 
and  recover  from  his  vendor  who  participated  in  the  illegal  issue  of 
the  stock  the  money  paid  for  his  stock  The  issue  of  the  stock 
having  been  a  fraud  upon  the  law  and  stockholders,  the  purchaser, 
although  the  stock  has  been  regularly  transferred  to  him  upon  the 
books  of  the  company,  and  there  was  nothing  in  the  transaction,  as 
to  him,  to  awaken  his  suspicion,  may  elect  his  remedy,  and  is  not 
bound  to  remain  content  with  the  stock  transferred  to  him.  A 
large  amount  of  stock  having  been  thus  fraudulently  issued,  the 
prior  stockholders  being  entitled  to  reduce  it,  in  the  hands  of  parties 
with  notice,  to  the  amount  actually  paid  for,  the  fraud  in  which  the 
vendor  participated  is  material  in  its  effects  upon  the  rights  of  the 
purchaser.^ 

Sec.  152.  What  must  be  shown,  to  sustain  Suit  against  Directors 
by  Stockholders.  —  In  equitable  proceedings  by  shareholders  of  a 
corporation  to  obtain  redress  for  loss  on  the  value  of  the  stock  by 
reason  of  wilful  and  fraudulent  mismanagement  of  the  affairs  of  the 
•  corporation,  by  some  of  its  directors,  in  order  to  make  the  directors  per- 
sonally liable,  the  proof  Jn  support  of  the  allegations  must  he  other  than 
of  mere  constructive  Jraud  or  breaches  of  trust ;  there  must  he  afirrrui- 
tive  proof  of  the  misconduct  charged,  going  to  establish  fraud  infant?' 
They  are  personally  liable  in  equity,  for  the  consequences  of  frauds 
or  malfeasance,  or  for  such  gross  negligence  as  may  amount  to  a 
breach  of  trust,  to  the  damage  of  the  corporation  or  its  stockholders ; 
but  they  are  not  liable  for  the  consequences  of  unwise  or  indiscreet 
management,  if  their  conduct  is  entirely  due  to  mere  default  or  mis- 
takes of  judgment.  And  the  onus  of  proof  of  fraud,  combination, 
or  gross  negligence,  to  render  them  personally  liable,  is  upon  the 
party  making  the  charges.^  It  is  said  in  some  of  the  cases  that 
there  is  no  legal  presumption  of  illegality  or  unfairness  in  transac- 
tions between  two  corporations,  from  the  mere  fact  that  a  portion  of 
the  board  of  directors  in  the  one  company  constituted  a  part  of  the 
board  of  directors  in  the  other  at  the  same  time,  and  participated 
in  the  dealings  between  the  two  corporations.    It  is  only  when  their 

1  Fosdick  V.  Sturges,  1  Bis3.   (U.  S.  quand  v.   Marshall,   L.   E.   4  Ch.   376  ; 

C.  C.)  255.  Hodges  v.  New  Eng.  Spring  Co.,  1  R.  I. 

^  Charitable  Corporation  v.  Sutton,  2  312. 

Atk.  400;  Speering's  Appeal,  71  Fenn.  St.  '  Booth  ti.   Bobinson,    55  Md.   419 .; 

1;  Overend  v.  Gumey,  L.  E.  4  Ch.  701 ;  Flagg  ■».  Manhattan  R.  R.  Co.,  20  Blatchf. 

Overend  v.  Glbb,  L.  R.  5  H.  L.  480;  Tur-  (U.  S.  C.  C.)  142. 
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dealings  are  shown  to  he  prejudicial  to  the  one  or  other  of  the  corpo- 
rations represented  hy  them,  that  their  conduct  will  be  subject  to  a 
strict  and  severe  scrutiny  by  the  courts.^  But  the  rule  as  expressed 
in  the  case  last  cited,  it  seems  to  us,  is  not  the  rule  generally  held  in 
such  case.  And  if,  as  is  generally  conceded,  the  directors  of  a  rail- 
road company,  although  not  technically  trustees,  nevertheless  stand 
in  such  a  fiduciary  relation  to  the  stockholders  as  to  rest  under  the 
disabilities  of  trustees,  the  doctrine  of  the  Maryland  case,  swpra,  is 
not  only  contrary  to  the  great  weight  of  authority,  but  also  to  the 
salutary  rule  that  trustees  and  agents  will  not  be  permitted  to  put 
themselves  in  a  position  where  their  interests  may  be  adverse  to  their 
nestuis  que  trustent,  or  where  such  contract  or  relations  are  likely  to 
bring  them  into  conflict  with  their  duty  and  self-interest,  and  tempt 
them  to  be  unfaithful  to  the  superior  obligations  they  have  assumed.* 
And  this  rule  is  so  strict  that,  instead  of  the  cestwi  que  trust  being 
obliged  to  prove  that  the  transaction  is  fraudulent,  unfair,  or  disad- 
vantageous, he  is  entitled  to  recover  upon  mere  proof  of  the  adverse 
rdation,  and  the  trustees  will  not  he  permitted  to  .show  that  the  trans- 
action was  in  fact  fair,  honest,  and  advantageous  to  the  corporation.'^ 
"  The  mere  fact  of  his  assuming  such  a  relation  is  an  abuse  of  his 
trust  and  authority  which  may  be  taken  advantage  of  by  any  cestv4, 
que  trust  whose  interest  is  affected,  and  who  has  not  assented 
thereto.*    The  rule  is  well  expressed  by  Mr.  Sugden  *  as  follows : 

•  Alvbt,  J.,  in  Kobinson  •».  Booth,  55  cord  R.  E.  Co.,  69  N.  H.  — ;  Munson  v. 

Md.   419.     In  Cumlserland  Coal  Co.   v.  Syracuse,  &c.  E.  B.  Co.,  29  Hun  (N.  Y.), 

Parish,  42  id.  698;  Watt's  Appeal,  78  76. 

Penn.  St.  870 ;  Ashnrst's  Appeal,  60  id.  *  Aherdeen  Ey.  Co.  v.  Blakie,  1  Maoq. 

290,  — the  hurden  of  proving  fairness  is  461  j  Pearson  v.  Concord  E.  R.  Co.,  69 

iput  upon  the  trustee.   But  Merrick  v.  Peru  N.  H.  — ;  Gilman,  &c.  R.  R.  Co.  v.  Kelly, 

Iron  Co.,  61  111.  472,  and  Buel  v.  Buck-  77  Ul.  426;  Stewarts).  Lehigh  Valley  R.  B. 

ingham,  16  Iowa,   284,    agree  with  the  Co.,  38  N.  J.  L.  606  ;  Flint,  &c.  E.  E.  Co. 

principal  case,  and  place  the  hurden  of  v.  Dewey,  14  Mich.  477;  Wardell  ».  Union 

proving  fraud  upon  the  stockholder.     See  Pacific  E.  R.  Co.,  108  U.  S.  651  ;  Marsh 

also  United  States  Boiling  Mills  Co.  v.  v.  Whittemore,  21  Wall.  (U.  S.J  178. 

Atlantic,  &c.  R.  R.  Co.,  84  Ohio  St.  450.  *  Remick  v.  Butterfield,  31  N.  H.  70; 

'  Pierce  on  Railroads,   86 ;    Butts  v.  Ashuelot  E.  B.  Co.  v.  Elliott,  57  N.  H. 

Wood,  37  N.  y.  317;  Blake  v.  E.  R.  Co.,  897;  Hoitt »,  Webb,  86  id.  158;  Hoitt  v. 

66  id.  485;  Eoehler  v.  Black  Biver  Falls  Russell,  S6  id.  569.      An  agent  cannot 

Iron  Co.,  2  Black  (U,  S.),  715  ;  Bliss  ■!>.  make  a  profit  to  himself  out  of  the  busi- 

Matteson,  45  N.  Y.  25;  Barnes  v.  Brown,  ness  intrusted  to  him,  beyond  his  compen- 

80  id.  527;  Dnnscombe  v.  N.  Y.,fee.  E.  R.  sation.      Bain  v.  Brown,  56  N.  Y.  285; 

Co.,  64  N.  Y.  190 ;  Robinson  v.  Smith,  Marvin  v.  Buchanan,  62  Barb.   (N.  Y.) 

8  Paige  Ch.  (N.  Y.)  222 ;  Pearson  v.  Con-  468  ;  Buncombe  v.  TS.  Y.  &  Housatonio 


'  Sugden's  Vendors  and  Purchasers,  392. 
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"  He  that  is  intrusted  with  the  interest  of  others  cannot  be  allowed 
to  make  the  business  an  object  of  interest  to  himself;  because  from 
the  fraUty  of  nature  one  who  has  the  power  will  too  readily  be 
seized  with  the  inclination  for  using  the  opportunity  to  his  interest, 
at  the  expense  of  those  for  whom  he  is  interested."  ^ 

The  same  person  cannot  act  for  himself,  and  at  the  same  time, 
with  respect  to  the  same  matter,  as  the  agent  for  another  whose 
interests  are  conflicting.  Thus,  a  person  cannot  be  a  purchaser  of 
property  and  at  the  same  time  the  agent  of  the  vendor.  The  two 
positions  impose  different  obligations,  and  their  union  would  at  once 
raise  a  conflict  between  interest  and  duty ;  and  constituted  as  hu- 
manity is,  in  the  majority  of  cases  duty  would  be  overborne  in 
the  struggle.^  The  law,  therefore,  will  always  condemn  the  transac- 
tion of  a  party  on  his  own  behalf  when,  in  respect  to  the  matter 
concerned,  he  is  an  agent  of  others,  and  will  relieve  against  it 
whenever  its  enforcement  is  seasonably  resisted.    Directors  of  cor- 


E.  R.  Co.,  84  N.  Y.  190;  Blake  v.  Buffalo 
Creek  E.  E.  Co.,  56  N.  Y.  485.  Nor  can 
he  acquire  an  interest  in  tlie  property 
■which  is  the  subject  of  his  agency  adverse 
■to  his  principal.  Parkist  v.  Alexander, 
1  Johns.  Oh.  (N.  Y.)  394;  Eeedv.  Warner, 
'5  Paige  Ch.  (N.  Y.)  650;  Bruce  v.  Daveu- 
-port,  36  Barb.  (N.  Y.)  349 ;  Ciam  v. 
Mitchell,  1  Sandf.  Ch.  (N.  Y.)  251.  And 
if  he  is  entrusted  with  the  sale  of  real 
estate  or  other  property,  cannot,  directly 
or  indirectly,  become  the  purchaser  there- 
of under  -the  power  conferred  upon  him. 
Dohson  V.   Eaoey,   3  Sandf.   Ch.   60;  8 


(N.  Y.),  413.  Whatever  is  received  by 
an  agent  from  third  persons  in  the  busi- 
ness of  his  principal,  either  as  profits  or 
compensation,  belongs  to  the  ■principal. 
Howe  r.  Savory,  51  N.  Y.  631;  Morrison 
V.  Ogdensburgh  &  La,ke  Champlaiu  R.  E. 
Co.,  52  Barb.  (N.  Y.)  173  ;  Minnesota 
■Centra:l  E.  R.  Co.  ■».  Morgan,  52  id.  217. 
Affirmed  by  the  Court  of  Appeals.  So  an 
agent  employed  to  examine  and  ascertain 
how  much  and  what  part  of  the  lands  of  his 
principal  can  be  soldivithout  inconvenience, 
and  to  set  off  by  metes  and  bounds  such  por- 
tions as  he  shall  deem  advisable,  and  report 
N.  Y.  216  ;  Little  Rock  &  Fort  Smith    lis  proceedings  to  his  principal,  cannot, 


R.  E.  Co.  V.  Page,  35  Ark.  '304.  The 
policy  of  the  law  forbids  an  agetft,  "by 
any  underhand  management  or  device, 
from  becoming  the  owner  of  his  princi- 
pal's property  employed  in  or  about  lihe 
agency.  HoUoway  v.  Stevens,  1  Hun 
tN.  Y.),  308;  2  id.  384;  Bain  v.  Brown, 
56  N.  Y.  285.  And  an  agent  employed 
to  sell  goods  for  his  principal  cannot  him- 
self become  the  purchaser.  McDonald  v. 
Lord,  2  Eob.  (N.  Y.)  7;  s.  p.  Bain  v. 
Brown,  56  N.  Y.  285.  Thus,  an  agent 
employed  to  collect  a  mortgage  cannot 
purchase  the  premises  at  the  sale  for  his 
own  benefit,  though  he  bids  more  than  (he 
price  limited  by  his  principal.  Moore  v. 
Moore,  4  Sandf.  Ch.  37,  5  N.  Y.  256. 
And   see   Wilson   v.    Wilson,    4 


after  examining  the  property  and  recom- 
mending a  sale  of  a.  portion  thereof,  pur- 
chase the  property,  and  take  a  conveyance 
thereof  for  his  own  benefit.  In  such  case 
the  principal  may  vacate  the  sale,  both  as 
against  the  agent  and  those  to  whom  he 
has  conveyed  with  notice  of  the  facts. 
Cumberland  Coal  &  Iron  Co.  v.  Sherman, 
30  Barb.  (N.Y.)  553. 

1  See  also  Field,  J.,  in  Wardell  v. 
Union  Pacific  R.  E.  Co.,  103  V.  S.  651  ; 
Marsh  v.  Whittemore,  21  Wall.  (U.  S.) 
183;  Currier  v.  Green,  2  N.  H.  225; 
Hoyle  V.  Plattsburgh,  &c.  R.  R.  Co.,  54 
N.  Y.  314. 

2  Marsh  v.  Whittemore,  21  Wall. 
(U.  S.)  183. 
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porations,  and  all  other  persons  who  stand  in  a  fiduciary  relation  to 
other  parties,  and  are  clothed  with  power  to  act  for  them,  are  sub- 
ject to  this  rule ;  they  are  not  permitted  to  occupy  a  position  which 
will  conflict  with  the  interest  of  parties  they  represent  and  are 
bound  to  protect.  They  cannot,  as  agents  or  trustees,  enter  into  or 
authorize  contracts  on  behalf  of  those  for  whom  they  are  appointed 
to  act,  and  then  personally  participate  in  the  benefits.  Hence,  all 
arrangements  by  directors  of  a  railroad  company  to  secure  an  undue 
advantage  to  themselves  at  its  expense,  by  the  formation  of  a  new 
company  as  an  auxiliary  to  the  original  one,  with  an  understanding 
that  they,  or  some  of  them,  shall  take  stock  in  it,  and  then  that 
valuable  contracts  shall  be  given  to  it,  in  the  profits  of  which  they, 
as  stockholders  in  the  new  company,  are  to  share,  are  so  many 
unlawful  devices  to  enrich  themselves  to  the  detriment  of  the  stock- 
holders and  creditors  of  the  original  company,  and  wUl  be  condemned 
whenever  properly  brought  before  the  courts  for  consideration  ^  by 


1  Field,  J.,  ia  Wardell  v.  Union  Pa- 
cific B.  R.  Co.,  103  U.  S.  261  ;  Great 
Luxembourg  Co.  v.  Magnay,  26  Beav. 
586;  Benson  «.  Heathom,  1  Y.  &  C.  826; 
Flint  &  Pere  Marquette  B.  Co.  ■».  Dewey, 
14  Mich.  477;  European  &  N.  American 
E.  Co.  It.  Poor,  59  Me.  277;  Drury  v. 
Cross,  7  Wall.  (U.  S.)  299.  In  Goodin 
V.  Cincinnati,  &c.  Canal  Co.,  18  Ohio  St. 
169,  a  railroad  company  having  purchased 
a  majority  of  the  shares  of  stock  in  a  canal 
company,  elected  for  the  latter  a  hoard  of 
directors  who  were  in  the  interest  of  the 
railroad  company,  and  then,  with  the  as- 
sent of  said  hoard,  appropriated  the  entire 
canal  and  property  of  the  canal  company 
as  a  railroad  track,  paying  therefor  a  price 
or  compensation  which  was  agreed  upon 
hy  the  directors  of  the  two  companies, 
but  which  was  far  below  the  actjial  value 
of  the  property.  It  was  held  that,  al- 
though the  stockholders  and  creditors  of 
the  canal  company  could  not,  after  the 
road  had  been  completed,  reclaim  the 
property,  or  enjoin  its  use,  yet  they  were 
not  concluded  by  such  agreement,  so  far 
as  regarded  the  price  of  the  property,  but 
could,  by  action,  compel  the  railroad  com- 
pany to  account  for  its  additional  value ; 
and  as  such  a  sale  was  in  effect  a  sale  by 
a  trustee  to  himself,  the  vendor  and  pur- 
chaser were  in  the  same  interest.     It  was 


the  duty  of  the  managing  directors  of  the 
vendor  company,  as  such,  to  obtain  the 
highest  price  for  the  property,  while,  as 
stockholders  in  the  purchasing  company, 
it  was  their  interest  to  buy  it  as  low  as 
possible;  and  the  fact  that  a  majority  of 
the  stockholders  of  the  vendor  company, 
as  well  as  the  directors,  might  have  per- 
sonal interests  in  conflict  with  those  of 
the  company  could  make  no  difference. 
A  director  does  not  represent  the  stock- 
holders as  persons,  nor  does  he  represent 
their  personal  interest.  He  represents 
them  as  stockholders,  and  their  interests 
as  such.  He  is  trustee  for  the  company  ; 
and  whenever  he  acts  against  its  interests, 
—  no  matter  how  much  he  thereby  bene- 
fits foreign  interests  of  the  individual 
stockholders,  or  how  many  of  the  indi- 
vidual stockholders  act  with  him,  —  he  is 
guilty  of  a  breach  of  trast;  and  a  court  of 
equity  will  set  his  acts  aside  at  the  in- 
stance of  stockholders  or  creditors  who  are 
damnified  thereby.  Any  act  of  the  di- 
rectory by  which  they  intentionally  di- 
minish the  value  of  the  stock  or  property 
of  the  company  is  a  breach  of  trust;  for 
which  any  of  the  stockholders  or  creditors 
may  justly  complain,  although  all  the 
other  stockholders  and  creditors  are  ben- 
efited in  some  other  way  more  than  they 
are  injured  as  such. 
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a  stockholder  who  has  in  no  wise  assented  to  the  contract  either 
before  or  since  the  fact,  and  has  made  timely  application  for  relief^ 
The  reason  for  the  exclusion  of  all  incLuiry  into  the  hona  fides  of  the 
transaction,  or  whether  it  is  beneficial  to  the  cestui  qiie  trust  or  not, 
is  "  because  the  inquiry  is  so  easily  baffled  in  a  court  of  justice."  ^ 
"  It  is  to  avoid  the  necessity  of  any  such  inquiry,  in  which  justice 
might  be  baulked,  that  the  rule  takes  so  general  a  form."  *  "  The 
rule  is  founded  in  the  known  weakness  of  human  nature,  and  the 
peril  of  permitting  any  sort  of  collusion  between  the  personal  inter- 
ests of  the  individual  and  his  duties  as  trustee  in  his  fiduciary 
character."*  "It  is  founded  in  the  danger  of  imposition  and  the 
presumption  of  the  existence  of  fraud  which  is  inaccessible  to  the 
eye  of  the  court.  The  policy  of  the  rule  is  to  shut  the  door  against 
temptation."  ^  "  It  is  not  enough  for  the  trustee  to  say, '  You  cannot 
prove  fraud ;'  as  it  is  in  his  power  to  conceal  it."  ^  "It  is  presumptio 
jv/ris  et  dejure  that  when  a  person  stands  in  these  inconsistent  rela- 
tions of  both  buyer  and  seller  there  are  dangers ;  and  it  is  not  rele- 
vant to  say  it  is  impossible  that  there  could  be  any  in  the  particular 
case."  ^  "  It  mMy  sometimes  happen  that  the  terms  on  which  a  trustee 
has  dealt  or  attempted  to  deal  with  the  estate  or  interests  of  those  for 
whom  he  is  trustee  may  be  as  good  as  could  have  been  obtained  from 
any  other  person;  they  may  even  at  the  time  have  been  better.  But 
still,  so  inflexible  is  the  rule  that  no  inquiry  on  that  subject  is  per- 
mitted." 8    "  When  agents  and  others  acting  in  a  fiduciary  capacity 

1  Oilman,  &o.  R.  E.  Co.  v.  Kelly,  17  Duncombe  v.  N.  Y.  &c.  R.  R.  Co.,  84 

111.  426 ;  riint,  &o.  R.  R.  Co.  v.  Dewey,  id.  190;  Coleman  v.  Second  Av.  R.  R. 

X4  Mich.  477 ;  Yeackell  v.  Litchfield,  13  Co.,  38  id.  201 ;  Jewett  v.  Miller,  10  id. 

Allen  (Mass.),  417;  Coles  v.  Trethcock,  9  402 ;  Aberdeen  Railw.  Co.  v.  Blaikie,  1 

Ves.   234  ;    Michoud  v.   Girod,   4  How.  Macq.  461  ;  Lewis  v.  Hillman,  3  H.  L. 

(U.  S.)  503  ;  Sparhawk  v.  Alien,  21  N.  H.  Cas.  607 ;  Sx  parte  James,  8  Ves.  387  ; 

9  ;  Dwight  v.   Blackmer,  2  Mich.  330  ;  Whelpdale  v.   Cookson,    1  Ves.   Sr.   8  ; 

Clute  V.   Barron,   2  id.  192;  Raisin  v.  Cumberland    Coal    Co.   v.   Sherman,    30 

Clark,   41  Md.  158  ;  Rice  v.  Wood,  113  Barb.  (N.  Y.)  553. 
Mass.  133  ;  Goodin  v.  Canal  Co.,  18  Ohio         ^  Lord  Eldon  in  Hatch  v.  Hatch,  9 

St.    169  ;    Monroe  v.   Allaine,   2  Caines  Ves.  297. 

(N.  Y.),  183  ;  Buel  v.  Buckingham,  16         »  Jewett  v.  Miller,  10  If.  Y.  402. 
Iowa,  284  ;  Ex  parte  Hughes,  6  Ves.  617;         *  Duncombe  v.  N.  Y.  &c.  R.  R.  Co., 

Allen  V.  Bryan,  7  Ired.  (N.  C.)  Eq.  276  ;  84  N.  Y.  190. 

Hatch  V.   Hatch,  9  Ves.  297 ;  White  «.         5  Van  Epps  v.  Van  Epps,  9  Paige  Ch. 

Trotter,  22  Miss.  30;  Green  v.  Sargeant,  (N.  Y.)  237. 

23  Vt.  466 ;  Van  Epps  v.  Van  Epps,  9         6  Lord  Hardwicke  in  Whelpdale  v. 

Paige  Ch.  (N.  Y.)  237;  Barnes  v.  Brown,  Cookson,  1  Ves.  Sr.  8. 
80  N.  Y.  527  ;  Holt  v.  Holt,  1  Ch.  Cas.         '  Lord  Japfeet  in  Hughes  v.  Wat- 

190 ;  Keech  v.  Sanford,  3  Eq.  Cas.  Abr.  son,  Scotland,  1846. 
741  ;  Gardiner  v.  Ogden,  22  N.  Y.  327  ;         »  Lord     Cranworth     in     Aberdeen 
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understand  that  these  rules  will  be  enforced  even  without  proof  of 
actiial  fraud  the  honest  will  keep  clear  of  all  dealings  falling  within 
the  prohibition,  and  those  dishonestly  inclined  will  conclude  that  it 
is  useless  to  exercise  their  wits  in  contrivances  to  evade  it."  ^  Such 
acts  are  treated  as  a  fraud  in  law,  and  no  proof  that  it  was  not  a  fraud 
in  fact  can  overcome  the  presumption  arising  therefrom.^  These 
rules  were  all  applied  in  a  recent  case  in  New  Hampshire.^  In  that 
case  the  managers  of  two  railroads  connecting  with  the  defendant 
railroad,  purchased  a  majority  of  the  stock  of  the  defendant  company, 
and  became  directors  of  the  defendant  company,  for  the  purpose 
of  making  contracts  with  the  defendant  company  more  favorable  to 
their  companies  than  the  existing  ones.  Smith,  J.,  states  the  facts 
and  the  questions  involved  thus :  "  The  gist  of  the  referee's  report 
is,  that  the  two  upper  roads  (i.  e.,  the  managers  of  the  two  upper 
roads,  acting  in  the  interests  of  those  Toads)  bought  a  controlling 
interest  in  the  stock  of  the  Concord  Eailroad  for  the  purpose  of 
making  with  themselves,  as  controlling  managers  of  the  Concord  road, 
■contracts  more  favorable  to  themselves ;  and  they  accomplished  that 
purpose.  The  upper  roads  having  bought  Concord  Eailroad  stock  for 
the  purpose  of  controlling  that  road  for  their  own  advantage,  having 
exercised  their  control  of  it  by  making  certain  contracts  with  them- 
selves, and  having  passed  the  vote  of  indemnity  for  their  own  bene- 
fit, the  question  is  whether  they  can  be  allowed,  against  the 
objection  of  a  stockholder  in  the  Concord  road,  to  execute  their 
illegal  contracts  and  their  illegal  vote,  on  the  ground  that  the  con- 
tracts and  vote  are  just  and  fair,  and  such  as  the  Concord  road  ought 
to  have  made  and  passed.  We  do  not  stop  to  inquire  how  much 
weight  is  to  be  given  to  the  findings  of  the  referee  in  respect  to 
the  justness  of  these  contracts,  or  the  validity  of  these  claims  of  the 
upper  roads  against  the  Concord.  The  Concord  road  being  in  the 
control  and  management  of  the  upper  roads,  such  defence  was  made 
before  the  referee  as  a  management  hostile  to  its  interests,  wherever 

Railw.  Co.  ».  Blakie,  1  Macq.  461.    See         «  CobnTn  v.  Piokering,  8  N.  H.  il5. 
alsoMiclioudD.  Girod,  4How.  (U.  S.)  508;         »  Pearson  v.  Concord  E.  E.   Co.,  59 

Davoue  v.  Fanning,  2  Johna.  Ch.  (N.  Y.)  N.  H.    The  opinion  of  Smith,  J.,  in  this 

252;  York  Buildings  Co.  v.  Mackenzie,  8  case,  contains  a  masterly  review  of  ibe 

Bro.  P.  C.  42 ;  Pearson  v.  Concord  B.  B.  cases,  and  a  clear  and  succinct  statement 

Co.,  59  N.  H.  — .  of  the  principles  involved,  and  will  neoes- 

1  Bain  v.  Brown,  56  N.  Y.  288;  Farm-  sarily  rank  as  a  leading  authority  in  qnen- 

ers',  &c.  Bank  v.  Downey,  63  Cal.  466 ;  tions  under  this  heai 
81  Am.  Bep.  62;  Davis  v.  Bock  Creek, 
&c.  Co.,  55  Cal.  359  ;  86  Am.  Bep.  42. 
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they  conflicted  with  those  of  the  upper  roads,  chose  to  make.  In 
the  view  which  we  take  of  this  case,  we  regard  his  findings  in  this 
respect  as  immaterial,  and  answer  the  question  in  the  negative." 

The  court  held  that  the  contract  was  invalid,  and  that  neither  the 
good  faith  nor  the  fairness  of  the  transaction  could  be  considered.^ 


1  Smith,  J.,  in  the  course  of  his  opinion, 
saya;  "The  immediate  government  and 
direction  of  the  affairs  of  the  Concord  Kail- 
road  are,  by  its  charter,  vested  in  a  hoard 
of  seven  directors,  to  be  chosen  by  the  mem  - 
hers  of  the  corporation.  In  this  respect  the 
stockholders  have  no  voice  and  no  vote. 
They  are  as  powerless  as  a  ward  in  the 
hands  of  his  guardian.  The  law  requires  of 
a  guardian  self-denial,  integrity,  diligent 
attention,  an  eye  single  to  the  interest  of 
his  ward,  and  that  he  he  above  merce- 
nary motives,  —  Sparhawk  v.  Allen,  21 
N,.  H.  9,  26,  —  qualities  no  less  requisite 
in  a  director  in  the  discharge  of  his  duty. 
To  whom  shall  the  stockholders  look  with 
ooniidence  that  their  interests  will  be  pro- 
tected but  to  their  directors?  And  when 
the  stockholders'  interests  are  sacrificed  or 
threatened,  they  have  no  other  resort  for 
protection  except  to  a  court  of  chancery. 
We  think  this  is  a  case  where  the  law  is 
called  upon  to  interpose,  its  aid  in  behalf  of 
the  stockholders.  March  v.  Eastern  B.  E. 
Co.,  40  IS.  H.  548,  567.  We  do  not  say 
that  the  contracts  made  by  the  defend- 
ants for  rates  over  the  lower  roads  are  not 
fair  and  just ;  nor  that  the  upper  roads 
have  not  valid  and  legal  claims  against 
the  Concord  road.  These  questions  can- 
not be  litigated  or  contested  with  the  up- 
per roads  by  a  board  of  Concord  raQroad 
directors  whose  interests  are  opposed  to 
those  of  the  Concord  road,  and  are  in  har- 
mony with  those  of  the  upper  roads.  In 
the  making  of  these  contracts,  and  in  the 
settlement  of  these  claims,  the  stockhold- 
ers of  the  Concord  road  have  the  legal 
right  to  the  services  of  directors  whose  in- 
terests are  not  hostile  to  their  interests. 
A  director  or  stockholder  in  the  ITorthem, 
or  Boston,  Concord,  and  Montreal  road  is 
not  such  a  director.  It  may,  for  most 
purposes,  be  convenient  and  desirable  that 
the  same  person  or  persons  should  act  as 
direGtors  of  two  or  more  roads  forming 
parts  of  a  continuous  line.    For  many 


purposes  their  interests  are  not  adverse. 
The  harmonious  working  of  the  several 
parts,  when  a  large  portion  of  its  basi- 
ness  is  the  transportation  of  goods  and 
passengers  over  the  whole  line,  requires 
unity  of  purpose  and  management.  But 
however  all  this  may  be,  it  cannot  dis- 
place or  override  the  rights  of  the  stock- 
holders of  a  single  road,  that  it.  shall  be 
operated  primarily  in  their  own  interest. 
In  England,  Parliament  has  declared  by 
statute  (8  &  9  Vict.,  ch.  16)  that  no  per- 
son interested  in  any  contract  with  a  cor- 
poration shall  be  capable  of  being  a 
director  thereof ;  and  if  any  director  shall 
directly  or  indirectly  be  concerned  in  any 
contract  with  the  corporation,  his  office 
shall  become  vacant.  The  office  becomes 
vacant,  although  in  a  suit  at  law  between 
the  parties  upon  such  a  contract  the  con- 
tract is  not  held  void.  Foster  v.  Oxford, 
&c.  E.  Co.,  13  C.  B.  200 ;  76  E.  C.  L. 
200.  Such  contracts  are  voidable  in  equity 
at  the  suit  of  a  stockholder.  We  have  no 
such  statute,  but  reason  and  common 
sense,  and  all  the  analogies  of  the  law, 
forbid  that  a  person  should  act  in  a  posi- 
tion of  trust  where  self-interest  conflicts 
with  duty.  The  consciences  of  men  in 
such  positions  will  not  stand  the  strain  of 
self-interest.  We  approve  the  remarks  of 
Welch,  J.,  inGoodin  v.  Canal  Co.,  18 
Ohio  St.  169  :  '  A  director  whose  personal 
interests  are  adverse  to  those  of  the  corpo- 
ration has  no  right  to  be  or  act  as  a  direc- 
tor. As  soon  as  he  finds  that  he  has 
personal  interests  which  are  in  conflict 
with  those  of  the  company,  he  ought  to 
resign.  ISo  matter  if  a  majority  of  the 
stockholders  as  well  as  himself  liave  per- 
sonal interests  in  conflict  with  those  of 
the  company.  He  does  not  represent  them 
as  persons  or  represent  their  personal  in- 
terest. He  represents  them  as  stockhold- 
ers,, and  their  interests  as  such..'  Eolling 
Stock  Co.  V.  Eailroad  Co.,  34  Ohio  St.  465, 
was  a  stockholders'  bill  for  an  injunction.. 
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Sec.  153.  Powers  of  Directors.  —  The  powers  of  directors  of  a 
railroad  or  any  other  corporation  are,  as  we  have  seen,  such  as  are 
expressly  conferred  by  the  charter,  and  by-laws  made  in  pursuance 
thereot*  and  such  as  are  incidental  to  or  implied  from  the  nature  and 
character  of  the  business,  and  the  customary  methods  of  transacting 
it ;  and,  except  in  so  far  as  they  are  expressly  or  impliedly  restrained 
by  the  charter,  by-laws,  or  general  law,  they  may  do  any  act  which 
the  corporation  itself  can  do  or  ratify.^    Their  authority  may  be  said 


The  plaintiff's  board  of  five  directors  were 
members  of  the  defendant's  board  of  thir- 
teen. The  bill  was  dismissed  because  not 
seasonably  brought,  and  the  remarks  of 
the  court  to  the  effect  that  the  agreement 
sought  to  be  set  aside  was  valid  because 
executed  by  a  majority  of  the  board  with- 
out the  interested  directors,  would  seem  to 
be  dieta.  Ashursf  s  Appeal,  60  Penn.  St. 
291,  and  Watts'  Appeal,  78  id.  370,  are 
sometimes  cited  to  the  point  that  con- 
tracts or  sales  made  by  a  board  of  direc- 
tors with  or  to  some  of  their  number,  may 
be  sustained  in  equity  ;  and  the  remarks  of 
the  court  are  to  the  point  that  such  eon- 
tracts  and  sales  may  be  upheld  if  their 
perfect  fairness  is  shown.  These  cases 
were  stockholders'  bills  to  set  aside  sales 
of  property,  upon  the  ground  of  a  viola- 
tion of  fiduciary  duty.  Eelief  was  denied 
upon  the  ground  that  the  applications  came 
too  late.  Flagg  v.  Manhattan  R.  E.  Co., 
20  Blatchf.  (IT.  S.  C.  C.)  142,  decides  that 
where  an  agreement  is  made  by  the  direc- 
tors relinquishing  the  right  to  a  guaranty 
of  dividends  to  a  corporation  by  another 
corporation,  the  execution  of  the  agree- 
ment will  not  be  enjoined  at  the  suit  of  a 
stockholder,  because  three  of  the  directors 
voting  were  also  stockholders  in  the  guar- 
antor corporation,  it  appearing  that  with- 
out counting  their  votes,  a  majority  of  the 
directors  voted  for  the  measure.  So  far  as 
we  are  able  to  discover,  this  case  stands 
alone,  unsupported  by  a  single  authority 
in  this  oountiy  or  in  England.  In  Butts 
V.  "Wood,  38  Barb.  181  ;  s.  c,  87  N.  Y. 
317,  the  action  of  a  majority  of  two  in  a 
board  of  three,  passing  upon  the  claim  of 
a  third  director,  who  also  voted,  was  set 
aside  at  the  instance  of  one  of  the  stock- 
holders. See  also  Wardens  of  St.  James 
V.  Hector  Church  of  Bedeemer,  45  Barb. 


(N.  Y.)  456  ;  Kitchen  v.  Eailroad  Co.,  69 
Mo.  224;  Kelly  ».  Eailroad  Co.,  77  111.  426; 
Koehler  v.  Black  River,  &c.  Co.,  2  Black 
(IT.  S. ),  720  ;  1  Perry  on  Trusts,  §  207, 
and  cases  ;  Pierce  on  Railroads,  36-40,  and 
cases  ;  Green's  Brice's  Ultra  Vires,  477,  n. 
(a)  and  cases.  Stockholders  and  creditors 
are  entitled  not  only  to  the  vote  of  a  di- 
rector in  the  board,  but  to  his  influence 
and  argument  in  discussion.  Ogden  o. 
Murray,  39  N.  Y.  202,  207;  Aberdeen 
Ey.  Co.  V.  Blakie,  1  Macq.  H.  L.  Cas. 
461,  where  the  court  said :  '  It  was  Mr. 
Blakie's  duty  to  give  to  his  co-directors, 
and  through  them  to  the  company,  the  full 
benefit  of  all  the  knowledge  and  skill  which 
he  could  bring  to  bear  on  the  subject.'  In 
Barnes  v.  Brown,  80  N.  Y.  527,  536,  the 
court  said :  '  If  he  f  plaintiff)  had  attempted 
to  perform  the  contract  while  he  was  direc- 
tor, the  stockholders  could  probably  have 
intervened  by  some  suit  in  equity  adapted 
to  the  nature  of  the  case,  to  nullify  the 
contract  as  to  him,  or  to  restrain  him  as 
to  the  performance  thereof,  or  to  compel 
him  to  elect  to  resign  his  ofBce  of  director 
or  to  give  up  the  contract.'  However 
much  the  authorities  may  differ  in  other 
respects,  we  have  found  in  our  examina- 
tion no  case  that  upholds  an  interested  di- 
rector in  taking  part  in  the  action  ,or  delib- 
eration of  a  board  in  regard  to  a  subject  in 
which  he  was  personally  interested,  either 
alone  or  with  other  contracting  parties. 
Our  conclusion  upon  this  part  of  the  case 
is,  that  for  the  purpose  of  making  con- 
tracts with  the  upper  roads,  and  settling 
the  claims  of  those  roads  against  the  Con- 
cord road,  no  director  or  stockholder  in 
those  roads  can  act  as  a  director  of  the 
Concord  road." 

1  Bank   of  Middlebnry  v.  Rutland  & 
Washington  R.  R.  Co.,  30  Vt.  159  ;  Gor- 
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to  be  original  rather  than  delegated,  for,  although  the  stockholders 
elect  the  directors,  their  pmjoer  and  authority  is  derived  from  the 
charter}  and  while  the  stockholders,  by  electing  them  to  the  office, 
are  instrumental  in  clothing  them  with  authority,  yet  they  do  not 
stand  in  the  relation  of  principals ;  and,  except  when  certain  powers 
are  expressly  reserved  to  the  stockholders  by  the  charter,  the  direc- 


don  V.  Preston,  1  Watts  (Penn.),  385; 
Whitwell  V.  Warner,  20  Vt.  425  ;  Wright 
V.  Oraville  Mining  Co.,  40  Cal.  20.  If  the 
management  of  a  corporation  is  committed 
to  the  directors  hy  the  charter,  they  alone 
have  the  power  to  manage  and  control  its 
business,  and  the  honest  exercise  of  their 
judgment  within  the  provisions  of  the  cor- 
porate powers  is  absolute  and  exclusive. 
U.  S.  Bank  v.  Dandridge,  12  Wheat.  (U.  S. ) 
112,  and  the  stockholders  have  no  right  to 
interfere.  Their  remedy  for  mismanage- 
ment, resulting  from  a  lack  of  ability  or 
judgment  on  the  part  of  these  agents,  is 
to  make  a  change  of  them  at  a  proper 
meeting  held  for  that  purpose.  In  this 
way  a  change  of  management  and  of  the 
business  policy  may  be  effected  to  suit  the 
interests  or  the  wishes  of  a  majority  of 
the  members.  On  the  subject  of  the  ex- 
clusiveness  of  the  authority  of  the  direc- 
tors of  a  corporation,  and  their  exemption 
from  any  interference  on  the  part  of  the 
stockholders,  and  their  right  to  control 
and  manage  the  corporate  affairs,  within 
the  scope  of  the  authority  conferred  upon 
them,  it  may  be  said  that  it  may  well  be 
doubted  whether  a  general  meeting  of  the 
stockholders  of  a  corporation  could  be  le- 
gally held  for  any  other  purpose  than  the 
selection  of  a  board  of  directors.  Such  a 
meeting  as  to  any  other  purpose  or  object 
could  only  be  advisory  to  the  board  of  di- 
rectors. It  would  have  no  power  to  take 
under  its  charge  or  put  under  the  charge 
of  others  the  affairs  of  the  company.  The 
president  and  directors  of  a  corporation 
have  been  said  to  be  the  agents  of  the  stock- 
holders ;  but  this  expression  must  be  un- 
derstood in  view  of,  and  must  be  limited 
to,  the  subject  under  consideration.  In 
anything  like  a  general  or  universal  sense, 
it  will  be  readily  seen  that  it  cannot  be  true. 
Dayton,  &c.  R.  R.  Co.  c.  Hatch,  1  Dis. 
(Ohio)  84;  Whitwell  v.  Warner,  20  Vt. 
425  ;  Com.  v.  Boman  Cath.  Soc,  6  S.  &  R. 


608;  Ridgway  v.  Farmers' Bank,  12  id. 
266 ;  Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.  Sel.  Cas.  180  :  State  v.  Bank  of 
Louisiana,  6  La.  745;  Salem  Bank  «. 
Gloucester  Bank,  17  Mass.  29,  where  it  is 
held  that,  if  the  general  power  of  making 
by-laws  is  left  by  the  charter  to  the  cor- 
poration at  large,  the  power  of  the  board 
of  directors  maybe  circumscribed  by  them. 
In  Conro  v.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  27,  a  lease  was  made  by  the  stock- 
holders instead  of  the  directors,  and  the 
charter  provided  for  a  board  of  directors  of 
the  corporation  with  general  powers.  The 
court  say  :  "It  is  quite  obvious  from  the 
charter,  that  the  company  could  do  no  act 
except  through  the  directors.  When  the 
charter  prescribes  the  mode  of  its  action, 
its  injunctions  must  be  rigidly  pursued. 
.  .  .  The  stockholders  in  this  case  had 
no  power  to  make  a  lease  or  do  any  other 
administrative  act  in  the  management  of 
the  affairs  of  the  corporation.  If  a  case 
could  be  made  at  all,  it  could  be  executed 
only  in  pursuance  of  an  act  of  the  direc- 
tors, who  are  appointed  by  the  charter  for 
the  management  of  its  affairs.  It  is  no 
answer  that  individual  stockholders,  who 
were  present  at  the  meeting  when  the  lease 
was  ordered,  were  also  directors.  They 
did  not  meet  or  act  as  du'ectors,  but  as 
stockholders." 

1  Dana  v.  Bank  of  United  States,  5 
W.  &  S.  (Penn.)  223;  Bank  of  Middle- 
bury  V.  Rutland  &  Washington  E.  R.  Co., 
aide  ;  Chetlain  v.  Republic,  &c.  Ins.  Co.,  86 
111.  220 ;  State  v.  Smith,  48  Vt.  266  ;  Mil- 
ler «.  R.  &  W.  R.  R.  Co.,  36  Vt.  452 ; 
Wright  V.  Oraville  Mining  Co.,  40  Cal.  20  ; 
Dayton,  &c.  R.  R.  Co.  v.  Hatch,  1  Dis. 
(Ohio)  84  ;  Hoyt  v.  Thompson,  19  N.  Y. 
207  ;  Shaw  v.  Norfolk  Co.  E.  E.  Co.,  16 
Gray  (Mass. ),  407  ;  Watt's  Appeal,  78 
Penn.  St.  370  ;  Conro  v.  Port  Henry  Iron 
Co.,  12  Barb.  (JT.  Y.)  27  ;  Wood  Hydrau- 
lic Hose,  &c.  Co.,  i5  Ga.  34. 
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tors  are  invested  with  the  exclusive  right  to  govern  and  manage  the 
business  of  the  corporation.^ 

The  implied  powers  of  directors  are  such  as  are  incident  to  the 
prosecution  of  the  business,  and  as  are  necessary  to  accomplish  the 
objects  and  purposes  for  which  the  corporation  was  formed,  and  for 
the  performance  of  their  duties ;  and  they  are  much  more  numerous 
than  their  express  powers.  It  is  hardly  necessary  to  say  that  they 
have  no  authority  to  do  an  act  which  the  corporation  itself  has 
not  the  power  to  do  or  ratify ;  but  unless  restricted  by  the  charter, 
by-laws,  or  usage,  they  may  ordinarily  do  any  act  which  the  corpo- 
ration can  do.2  The  question  as  to  what  their  implied  powers  are, 
is  necessarily  one  of  construction,  and  the  act  done  is  to  be  regarded 
first  in  reference  to  the  express  powers  conferred,  and  second,  in  view 
of  the  necessities  and  convenient  and  economical  management  and 
prosecution  of  the  business.  In.  the  case  of  railroad  corporations, 
the  nature  of  the  business  and  the  interests  involved  necessarily  re- 
quires that  large  discretion  and  extensive  powers  should  be  invested 
in  and  exercised  by  them ;  and  so  long  as  they  keep  within  the  scope 
of  the  powers  delegated  to  the  corporation  and  to  them,  under  the 
charter  and  by-laws,  their  power  is  supreme  as  to  the  corporate 
management.  It  would  be  impracticable  to  specify  in  detail  what 
acts  they  may  do ;  and  it  would  be  equally  so  to  point  out  what  they 
may  not  do.  They  are  agents  of  the  corporation;  and  as  a  rule,  in 
this  country,  but  very  few  powers  of  control  are  reserved  to  the  cor- 
poration by  the  charter,  except  the  right  to  elect  the  officers  and  to 
pass  upon  questions  of  leasing  or  selling  the  franchises  and  property 
of  the  corporation,  or  consolidating  with  other  corporations ;  and  in 
every  instance  in  order  to  ascertain  what  the  powers  of  the  directors 
are,  the  charter  should  be  looked  to,  and  all  powers  not  reserved  to  the 
stockholders  are  possessed  hy  the  directors?  The  directors  are  made 
the  agents  of  the  corporation,  not  of  the  stockholders ;  consequently 
while  they  may  take  the  advice  of  the  stockholders  upon  a  matter 
within  the  scope  of  their  powers,  yet  they  are  not  bound  to  act  in 
accordance  with  such  advice,  however  expressed.  "  The  delegation 
of  power  to  the  directors  is  exclusive."*  The  management  and  direc- 

1  See  note  1,  p.  399.  182;  Bank  of  MiddlelraiyD.  E.  &  W.  K.  B. 

'^  Gordon  ■».  Preston,  1  'Watts  (Penn.),  Co.,  80  id.  159  ;  Dispatch  Line,  &c.  v.  Bel- 

388;  Whitwell  :;.  "Warner,   29   Vt.    425;  lamy,  12  N.  H.  225. 

Burrill  v.  Nahant  Bank,  8  Met.    (Mass.)  »  Dana «. United  StatesBank, 5  W.  &  S. 

163  ;  Augusta  Bank  v.  Hamblett,  35  Me.  (Penn.)  246. 

491 ;  Hoyt  v.  Thompson,  19  K.  Y.  207  ;  *  Union  Gold  Mining  Co.    v.  Bocky 

Bank  of  Middlebury  «,  Edgerton,  30  Vt.  Mountain  Nat.  Bank,  2  Col.  556, 
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tion  of  the  affairs  of  the  corporation  are  committed  to  them,  and 
they  are  the  representatives  of  it,  and  they  alone  have  the  power 
to  manage  its  concerns,  and  are  necessarily  left  to  exercise  their 
own  best  judgment  and  discretion.  The  stockholders  have  no  right 
to  interfere  with  or  exercise  any  control  over  the  management  by 
the  directors,^  "It  might  well  be  doubted,"  say  the  court  in  an 
Ohio  case,*  "  whether  a  general  meeting  of  the  stockholders  could  be 
legally  held  for  any  other  purpose  than  the  selection  of  a  board  of 
directors.  Such  a  meeting,  as  to  any  other  purpose  or  object,  could 
only  be,  in  its  character,  advisory  to  the  board  of  directors.  It 
would  have  no  power  to  take  under  its  charge,  or  put  under  the 
charge  of  others,  the  affairs  of  the  company.  The  president  and 
directors  of  such  a  coi"poration  as  the  plaintiff  have  been  said  to  be 
the  agents  of  the  stockholders ;  but  this  expression  must  be  under- 
stood in  view  of,  and  must  be  limited  to,  the  subject  under  consid- 
eration. In  anything  like  a  general  or  universal  sense,  it  will  be 
readily  seen  that  it  cannot  be  true.  Indeed,  so  far  as  third  persons, 
and  especially  the  government  or  creating  power  of  the  corporation 
are  concerned,  the  president  and  directors,  and  the  stockholders, 
may  rather  be  considered  as  the  members  and  limbs,  each  acting 
within  its  appropriate  sphere,  of  that  artificial  being,  or  entity,  to 
which  the  name  and  powers  of  the  corporation  have  been  assigned 
by  the  law  of  its  creation.  When,  therefore,  a  question  arises,  by 
whom  the  conferred  powers  are  to  be  exercised,  it  will  be  determined' 
rather  by  the  law  of  the  creation  of  the  company,  showing  in  each 
case  on  whom  the  governing  or  controlling  power  has  been  conferred, 
than  by  any  consideration  of  the  rights  and  interests  of  those  con; 
cemed  in  the  corporation,  as  among  themselves."  In  a  New  York 
case,*  a  lease  was  declared  void  because  made  by  the  authority  of 
the  stockholders  instead  of  the  directors.  The  court  say :  "  It  is 
quite  obvious  from  the  charter,  that  the  company  could  do  no  act 
except  through  its  directors.  When  the  charter  prescribes  the  mode 
of  its  action,  its  injunctions  must  be  rigidly  pursued.  .  .  .  The  stock- 
holders in  this  case  had  no  power  to  make  a  lease,  or  do  any  other 
administrative  act  in  the  management  of  the  affairs  of  the  corpora- 
tion. If  a  lease  could  be  made  at  all,  it  could  be  executed  only  in 
pursuance  of  the  act  of  the  directors,  who  are  the  body  appointed 

•  United  Stateso.  Dandridge,  12'Wheat.         '  Conro  v.   Port  Henry  Iron  Co.,  12 
(U.S.)  213.  Barb.  (N.  Y.)  27. 

i  Gholson,  J.,  in  Dayton,  &c.  B.  B. 
Co.  V.  Hatch,  1  Dis.  (Ohio)  84. 
VOL,  I.  —  26 
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by  the  charter  for  the  management  of  its  affairs.  It  is  no  answer, 
that  individual  stockholders  who  were  present  at  the  meeting  when 
the  lease  was  ordered,  were  also  directors.  They  did  not  meet  or 
act  as  directors,  but  as  stockholders."  ^  But  where  the  act  contem- 
plated involves  a  fundamental  change,  which  was  not  contemplated 
in  the  charter,  and  which  directly  affects  the  interests  of  the  stock- 
holders, and  the  charter  contains  no  provision  in  reference  thereto,  it 
would  seem  that  the  assent  of  the  stockholders  is  necessary.  Thus, 
where  the  charter  of  a  railroad  company  does  not  contain  a  reserva- 
tion by  the  legislature  of  the  power  to  amend  or  repeal  it,  the 
stockholders,  and  not  the  directors,  are  the  proper  parties  to  accept 
or  reject  an  amendment  thereto.^  Thus,  in  the  New  York  case 
cited,^  the  court  held  that  in  the  absence  of  a  provision  in  the  charter 
giving  them  that  power,  the  directors  had  no  authority  to  increase 
the  capital  stock.  The  coui-t  said ;  "  A  change  so  organic  and  funda- 
mental as  that  of  increasing  the  capital  stock  of  a  corporation  beyond 
the  limit  fixed  in  the  charter,  cannot  be  made  by  the  directors  alone, 
unless  expressly  authorized  thereto.  The  general  power  to  perform 
all  corporate  acts  refers  to  the  ordinary  business  transactions  of  the 
corporation,  and  does  not  extend  to  a  reconstruction  of  the  body  it- 
self, or  to  an  enlargement  of  its  capital  stock  .  ,  .  Changes  in  the 

J  Fleckner  v.  V.  8.  Bank,  8  Wheat.         *  Witter  v.  Mississippi,  &a.  B.  R.  Co., 

(U.  S.)  338;  Whitwelli).  Warner,  20  Vt.  20  Ark.   463;     Fiy  v.    Lexington,   &c. 

425;   Com.    v.    Trustees    of  St.    Mary's  R.   R.    Co.,  2   Met.   (Ky.)   314;   Joy  v. 

Church,  6  S.  &  R.  (Penn.)  508  ;  Ridgvray  Jackson,  &c.   Plank  Road  Co.,  11  Mich. 

V.  Farmers'  Bank  of  Bucks  Co.,  12  S.  &  R.  155 ;  Tn,  re  Wheeler,  2  Abb.  Pr.  (N.  Y.) 

(Penn.)  256;  Bankof  Kentucky  D.  Schuyl-  n.  8.  861;   Railway  Co.  v.  Allerton,  18 

kill  Bank,  1  Pars.  Sel.  Cas.  (Penn.)  180 ;  Wall.  (U.  S.)  233 ;  Black  v.  Del.  &  Ear. 

Gashwiler  v.  Willis,  33  Gal.  11 ;  State  of  Canal  Co.,  22  N.  J.  Eq.  138.     And  the 

La.  V.  Bank  of  La.,  6  La.  745.    Where  the  consent  of  all  the  stockholders  is  essential, 

corporate  powers  are  vested  in  a  hoard  of  and  where  the  change  is  fundamental,  no 

directors    or    trustees  the    powers  of  the  majority,  however  large,  can  compel  the 

trustees  are  exclusive  and  the  proceedings  minority  of  the  stockholders  to  submit  to 

of  a  stockholders' meeting  cannot  be  shown  it.    Eean  v.  Johnson,  9  N.  J.  Eq.  401; 

to  establish  a  disavowal,  by  the  corpora-  McCraryr.  Junction  B.  B.  Co.,91nd.  358  ; 

tion,  of  the  acts  of  one  who,  without  au-  Winter  v.   Muscogee  R.  B.  Co.,  11  Ga. 

thority,  has  assumed  to  contract  for  it.  438.    But  the  change  must  be  substantial. 

Union  Gold  Mining  Co.  K.  Rocky  Mt.  Nat.  Sprague  v.  Ill  B.  B.  Co.,  19  111.  177; 

Bank,   2  Col.   565.    But  if  the  general  Middlesex  T.  Co.  v.  Locke,  8  Mass.  268 ; 

power  of  making  by-laws  is  left  by  the  Proprietors  v.  Towne,  1  N.  H.  44 ;  Zabris- 

charter  to  the  corporation  at  large,  the  kie  v.  Hackensack,  &c.  B.  B.Co.,  18  N.  J. 

power  of  the  board  of  directors  may  be  Eq.  178. 

circumscribed  by  them  as  to  any  matter         •  Jti  r«  Wheeler,  (Mife.   See  Atlantic,  &c. 

which  is  not  by  the  charter  expressly  con.  E.  R.  Co.  v.  St.  Louis,  66  Mo.  228;  Durpce 

ferred  upon  them.   Salem  Bank  v.  Glouces-  v.  Old  Colony  R.  R.  Co.,  5  Allen  (Mass.), 

ter  Bank,  17  Mass.  29.  230  ;  Goodin  v.  Evans,  18  Ohio  St.  150. 
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purpose  and  object  of  an  association,  or  in  the  extent  of  its  constitu- 
ency or  membership,  involving  the  amount  of  its  capital  stock,  are 
necessarily  fundamental  in  their  character,  and  cannot,  on  general 
principles,  be  made  without  the  express  or  implied  consent  of  the 
members.  The  reason  is  obvious.  First,  as  it  respects  the  purpose 
and  object.  This  may  be  said  to  be  the  final  cause  of  the  associa- 
tion, for  the  sake  of  which  it  was  brought  into  existence.  To  change 
this  without  the  consent  of  the  associates,  would  be  to  commit  them 
to  an  enterprise  which  they  never  embraced,  and  would  be  mani- 
festly unjust.  Secondly,  as  it  respects  the  constituency,  or  capital 
and  membership.  This  is  the  next  most  important  and  fundamental 
point  in  the  constitution  of  a  body  corporate.  To  change  it  without 
the  consent  of  the  stockholders,  would  be  to  make  them  members  of 
an  association  in  which  they  never  consented  to  become  such.  It 
would  change  the  relative  influence,  control,  and  profit  of  each  mem- 
ber. If  the  directors  alone  could  do  it,  they  could  always  perpetu- 
ate their  own  power.  Their  agency  does  not  extend  to  such  an  act, 
unless  so  expressed  in  the  charter,  or  subsequent  enabling  act ;  and 
such  subsequent  act  would  not  bind  the  stockholders  without  their 
acceptance  of  it,  or  assent  to  it  in  some  form."  ^ 
In  an  Arkansas  case,^  the  president,  directors,  wnd  a  Tnajority  of 

1  Bailway  Co.  v.  AUerton,  18  Wall,  points  vitally  affecting  the  interests  of  the 
(TJ.  S.)  233  ;  Black  v.  Del.  &  Ear.  Can.  stockholders.  These  provisions  appear  to 
Co.,  22  N.  J.  Eq.  133.  But  in  an  Ohio  show,  strongly,  that  without  them  such 
case  it  was  held  that  the  power  of  accept-  changes  might  he  made,  under  authority 
ing  an  amendment  of  the  charter  does  rest  of  the  legislature,  hy  the  directors  alone, 
in  the  directors.  Dayton  &  Cin.  R.  K.  Co.  It  is  admitted  in  all  the  authorities  that 
V.  Hatch,  1  Dis,  (Ohio)  84.  The  amend-  the  acceptance  of  an  amendment  to  its 
ment  there  was  to  allow  suhsoription  in  charter  is  a  power  incident  to  a  corpora- 
real  estate  to  he  received  by  the  company,  tion  ;  and  if,  from  the  organization  of  the 
The  court  say:  "Upon  examining  the  company,  there  be  no  other  active  or  gov- 
eharter  of  the  plaintiffs,  there  would  be  erning  body  but  its  board  of  directors, 
some  diflSculty  in  determining  by  what  then,  I  conceive,  with  that  board  must 
power,  and  in  what  mode,  the  amendment  rest  the  right  to  exercise  the  powers  of  the 
could  be  accepted,  if  not  by  the  directors  corporation,  and,  among  them,  the  power 
of  the  company.  That  both  the  special  to  accept  an  amendment  of  its  charter." 
charter  of  the  plaintiff  and  the  general  See  also  case  of  St.  Mary's  Church,  6 
railroad  law  contemplated  that  all  corpo-  S.  &  E.  (Penn.)  498  ;  7  id.  517 ;  Corn- 
rate  acts,  including  an  assent  to  such  an  monwealth  v.  CuUen,  13  Penn.  St.  133  ; 
amendment  as  the  one  authorized,  should  Marlborough  Mfg.  Co.  v.  Smith,  2  Conn, 
be  done  by  the  board  of  directors,  appears  579  ;  Matter  of  Excelsior  Ins.  Co.,  16  Abb. 
to  me  to  be  clear.  The  legislature  has  in  Pr.  (N.  Y.)  8;  111.  Elver  R.  R.  Co.  o.  Zim- 
some  cases,  in  respect  to  some  matters,  mer,  20  111.  654  ;  Joy  «.  Jackson,  &c. 
authorized  action  on  the  part  of  stockhold-  P.  R.  Co.,  11  Mich.  155  ;  Hope  Mut.  Fire 
ers,  and  directed  their  assent  to  be  ob-  Ins.  Co.  v.  Bectman,  47  Mo.  93. 
tained.  Such  provisions  will  be  found  in  ^  Witter  v.  Mississippi,.  &o.  R.  R,  Co., 
the  general  railroad  law,  and  they  are  on  20  Ark.  463.  ' 


404  CORPORATE  MEETINGS,  AND   DIRECTORS.      [CHAP.  VUI. 

the  stockholders  accepted  an  amendment  to  the  cbarter,  and  the  court 
held  that  it  was  not  obligatory  upon  the  minority.  But  the  court 
held  that  if  it  had  been  accepted  by  stockholders  representing  a  ma- 
jority of  all  the  stock  it  would  be  obligatory.  In  a  Pennsylvania  case 
it  was  held  that  in  those  corporate  bodies  where  the  whole  body  of 
stockholders,  or  other  persons  in  interest,  compose  the  corporation, 
the  right  of  assenting  to  any  proposed  change  in  the  charter  resides 
in  them,  though  they  are  ordinarily  represented  by  a  board  of  direc- 
tors charged  with  the  exercise  of  the  corporate  powers.  These,  in 
their  capacity  of  managers,  have  no  authority  either  to  call  for  or 
assent  to  a  change  of  the  corporate  constitution,  but  by  the  agree- 
ment of  a  majority  of  the  corporators.  Hence  their  assent  to  an 
amendment  of  the  charter  cannot  be  deemed  to  amount  to  an  accept- 
ance on  the  part  of  the  corporation.' 

In  an  Illinois  case,  it  was  said  that  the  will  of  the  majority  of  a 
corporation  should  govern  in  the  adoption  of  an  amendment  to  their 
charter  of  incorporation,  unless  there  is  fraud,  or  the  original  pur- 
pose of  the  corporation  be  entirely  changed  by  the  amendment.* 
And  in  another  case  in  that  State  an  amendment  of  the  charter  of  a 
plank-road  company  authorizing  it  to  mortgage  its  road  to  secure  its 
bonds,  was  held  to  be  such  an  amendment  as  may  be  accepted  by  a 
majority  of  the  stockholders.^  But  where  the  power  of  acceptance 
is  by  the  charter  or  general  law  vested  in  the  corporation,  or  where 
the  legislature  has  reserved  the  right  to  amend,  or  the  amendment 
is  immaterial  and  does  not  amount  to  a  fundamental  change  which 
impairs  the  rights  of  the  stockholders,  the  directors  may  undoubtedly 
accept  the  amendment.* 

It  is  said  that  a  director,  as  such,  has  no  implied  power  to  sell  the 
bonds  of  the  company,  even  if  the  president  of  the  company  gave 
him  a  power  of  attorney  to  do  so.  The  power  of  the  president  to 
confer  such  authority  must  be  shown.^  But  innocent  purchasers  of 
bonds  from  him  would  be  protected,  as  he  having  been  entrusted 
with  them,  and  having  apparent  authority  to  sell  them,  the  company 

1  Commonwealth  v.  CuUen,  13  Penn.  ter,  26  N.  Y.  112  ;  Delaware,  &o.  K,  K.  Co. 
St.  133.  V.  Irick,  23  N.  J.  L.  821  ;  Pacific  K.  R. 

2  Spragne  v.  Illinois  Eiyer  E.  R.  Co.,  Co.  v.  Eenshaw,  18  Mo.  210;  Pacific  R.  E. 
19  111.  174.  Co.  V.  Hughes,  22  id.  291 ;   Everhart  v. 

'  Joy  V.  Jackson,  &c.  P.  E.  Co.,  11  West  Cheater,  &c.  E.  E.  Co.  28  Penn.  St. 

Mich.  155.  239  ;  Bedford  R.  E.  Co.  v.  Bowser,  48  id. 

*  Kew  Haven,  &c.  E.  E.  Co.  v.  Chap-  29. 
man,  38  Conn.  56  ;  Clearwater  B.  Mere-         »  Titus  v.  Cairo,  &c.   E,   E.  Co.,  87 

dith,  1  Wall.  (IT.  S.)  25  ;  Bailey  v.  Hollis-  N.  J.  L.  98. 
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would  be  estopped  from  denying  the  title ;  ^  but  an  executory  con- 
tract to  deliver  bonds  in  the  future,  would  not  bind  the  corporation, 
as  it  would  be  without  authority,  real  or  apparent,  and  such  con- 
tracts may  always  be  repudiated  by  the  company.^ 

Directors,  acting  within  the  scope  of  their  official  authority,  bind 
the  corporation,  but  not  themselves  individually.  Any  action  of 
theirs  in  excess  of  these  limits  is  only  personally  binding.^  In  an 
English  case,  the  managing  director  of  a  company,  empowered  to 
make  contracts  on  its  behalf  and  for  its  benefit,  personally  cove- 
nanted with  P.,  by  sealed  instrument,  to  pay  him  a  certain  sum 
of  money  on  receipt  of  certain  assignments.  No  mention  of  the 
company  was  made  in  the  deed,  but  the  directors  took  part  in  the 
negotiations,  and  P.  knew  that  the  contract  was  made  on  behalf  and 
for  the  benefit  of  the  company.  The  company  paid  money  to  P.  on 
account  of  the  contract,  and  was  afterwards  ordered  to  be  wound  up. 
It  was  held  that  the  assignments  having  been  made  to  the  director 
as  trustee,  upon  his  individual  covenants,  the  assignee  could  have  no 
equity  against  the  company,  who  occupied  the  position  of  cestui  que 
trust,  and  that  P.  could  not  claim  against  the  company  under  the 
contract.* 

So  in  another  case,  the  directors  of  a  financial  company  had, 
under  the  articles  of  association,  power  to  buy  shares  in  the  com- 

1  In  such  a  case  an  innocent  purcliaser  Buffalo,  &o.  E.  E.  Co.  v.  Pottle,  23  Barb, 
has  a  right  to  presume  authority.  Tot-  (N.  Y.)  21;  Hamilton,  &c.  Plank  Road 
terdell  v.  Fareham  Blue  Brick,  &c.  Co.,  Co.  v.  Rice,  7  id.  157 ;  Troy,  &c.  R.  R. 
L.  B.  1  C.  P.  674.  Co.  V.  Kerr,  17  id.,581 ;  Poughkeepsie,  &o. 

2  Pittsburgh,  &c.  E.  R.  Co.  v.  Alle-  Plank  Road  Co.  v.  Griffin,  21  id.  454 ; 
gheny  Co.,  79  Penn.  St.  210  ;  Penn.,  &c.  Schenectady,  &c.  Plank  Road  Co.  e. 
R.  E  Co.  V.  Webb,  9  Ohio,  136 ;  Ken-  Thatcher,  11  N.  Y.  102 ;  Livingston  v. 
osha,  &c.  E.  E.  Co.  v.  Marsh,  17  Wis.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573.  An 
13  ;  Del.,  &c.  R.  E.  Co.  v.  Thorp,  1  Houst.  amendment  to  a  charter  granting  addi- 
(Del.)  149 ;  Rice  v.  Rock  Island,  &c.  tional  privileges,  and  even  extending  the 
E.  E.  Co.,  21  III.  93  ;  111.,  &c.  R.  E.  Co.  liabilities  of  the  company,  has  been  held 
V.  Zimmer,  20  id.  654;  Greenville,  &c.  not  to  be  a  material  change.  Clark  v. 
E.  R.  Co.  V.  Coleman,  5  Rich.  (S.  C.)  L.  Monongahela  Nav.  Co.,  10  Watts  (Penn.), 
118 ;  111.,  &c.  R.  R.  Co.  v.  Beers,  27  111.  364 ;  Gray  v.  Monongahela  Nav.  Co., 
185;  Wilson  v.  Wells  Valley  B.  R.  Co.  2  W.  &  S.  (Penn.)  156.  It  must  be  a 
33  6a.  466  ;  Sparrow  v.  Bvansville,  &o.  change  which  impairs  some  vested  right  of 
R.  R.  Co.,  7  Ind.  369  ;  Champion  v.  Mem-  the  stockholder,  or  as  imposes  upon  him 
phis,  &c.  R.  E.  Co.,  35  Miss.  692 ;  Haw-  additional  burdens.  Hartford,  &o.  R.  R. 
kins  V.  Mississippi,  &c.  R.  R.  Co.,  35  id.  Co.  v.  Croswell,  5  Hill  (N.  Y.),  383. 

688  ;  New  Orleans,  &c.  R.  R.  Co.  v.  Hani,         «  Smith  v.  Poor,  3  Ware  (U.  S.  C.  C), 

27  id.  517 ;   Eppes   ».   Mississippi,  &c.  148. 

R.  E.  Co.,  85  Ala.  33 ;  Martin  v.  Pensa-         *  Re  International  Contract  Co.,  L.  E. 

cola,  &c.  R,  R.  Co.,  8  Fla.   370  ;  Buffalo,  6  Ch.  App.  525. 

&c.  R.  E.  Co.  V.  Dudley,  14  N.  Y.  336  j 
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pany,  and  to  do  so  appointed  a  manager.  A  shareholder  agreed 
with  the  manager  for  the  sale  to  the  company  of  his  shares,  and 
executed  a  transfer  thereof  to  two  directors  who  were  trustees  for 
the  company.  The  transfer  was  not  executed  by  the  two  direc- 
tors, but  was  registered.  It  was  held :  1.  That  the  directors  had  no 
authority  and  had  not  delegated  to  the  manager  the  power,  to  buy 
shares,  nor  had  they  ratified  the  transaction  with  the  shareholder ; 
2.  That  the  directors  should  not  be  presumed  to  have  such  knowl- 
edge of  the  books  of  the  company  as  to  be  affected  with  knowledge 
of  the  transaction ;  and  3.  That  the  transfer  was  invalid,  and  the 
shareholder  was  still  a  contributory.^  So  where  the  directors  of  a 
company  were  empowered  by  the  articles  of  association  "  to  buy,  sell, 
or  loan  on  all  descriptions  of  shares,  including  shares  issued  by  the 
company  (not  being  speculative  transactions  for  the  rise  and  fall  of 
shar^),"  and  also  "to  invest  in  such  securities  or  investments  as  the 
board  might  think  proper,''  and  while  the  company  was  being  formed, 
certain  shares  in  it  were  purchased  on  behalf  of  the  company  at  a 
premium,  —  the  checks  for  payment  of  which  were  signed  by  two  of 
the  directors  and  sanctioned,  after  payment,  at  a  meeting  of  the 
board,  and  some  of  the  directors  present  stated  that  they  were  not 
aware  of  the  nature  of  the  transaction  till  afterward,  —  upon  a  bill 
being  filed  by  the  official  liquidator  to  make  the  directors  liable  for 
the  amount,  it  was  held  that  the  purchase  of  the  shares  was  unau- 
thorized by  the  articles  of  association,  and  that  all  the  directors  who 
were  present  when  the  checks  were  sanctioned,  or  who  signed  the 
checks,  were  jointly  and  severally  liable.^ 

But  where  A.  entered  into  an  agreement  to  act  as  foreman  of  the 
"  company^s  "  works,  which  was  signed  by  B.  and  C,  two  of  the  per- 
sons signing  the  memorandum  of  association,  as  "  chairman "  and 
"  managing  director,"  respectively,  —  in  an  action  by  A.  against  the 
company  for  work  done  under  the  agreement,  it  was  held  that  in  the 
absence  of  evidence  to  the  contrary,  the  jury  were  justified  in  pre- 
suming that  B.  and  0.  had  authority  to  bind  the  company.^ 

Sec.  154.  Delegation  of  Power.  —  The  maxim  delegatus  non  potest 
delegare,  applies  to  directors  of  corporations  as  to  all  matters  wJmh 
require  the  exercise  o/ Judicial  or  personal  discretion  as  a  hoard;*  but 

1  He  County  Palatine  Loan  &  Disconnt  '  Totterdell  v.  Fareham  Bine  Brick, 
Co.;  L.  E.  9  Ch,  App,  691.  &o,  Co.,  L.  E.  1  C.  P.  674. 

2  Land  Credit  Co.  of  Ireland  v.  Lord  *  Gillia  v.  Bailey,  21  N.  H.  149 ;  Ifu- 
Fermoy,  L.  E.  8  Eq.  7.  tnal  Ins.  Co.  v.  Crane,  66  N.  H.  341  j  Si^ 
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as  to  all  ministerial  duties  they  may  act  through  agents  appointed  for 
that  purpose}  The  question  as  to  what  powers  involve  the  exercise 
of  such  discretion  that  the  maxim  applies  thereto,  is  one  which,  in 
the  absence  of  any  express  provision  in  the  charter,  depends  almost 
entirely  upon  the  nature  and  character  of  the  business  of  the  corpo- 
ration, and  the  necessity  for  the  employment  of  other  agents.^  The 
evident  intention  of  the  legislature  in  this  regard  can  be  arrived  at 
in  no  other  way ;  consequently,  decisions  involving  questions  of  this 
character  in  reference  to  corporations  whose  business  is  limited,  or 
confined  within  a  narrow  field  and  requiring  but  few  agents  for  its 
prosecution,  would  be  of  but  little  service  in  solving  such  questions 
relative  to  railroad  corporations,  the  main  portion  of  whose  business 
must  from  necessity  be  done  by  agents,  who  represent  and  act  for 
the  corporation,  although  deriving  their  authority  from  the  directors. 
The  charter  of  a  railroad  corporation,  although  it  does  not  contain  any 
express  provision  in  reference  to  the  delegation  of  their  authority  by 
directors  to  make  contracts  for  the  corporation  relating  to  its  business, 
nevertheless  mtisf  be  treated  as  impliedly  conferring  such  authority ; 
because  in  the  very  nature  of  things  it  would  be  both  impracticable 
and  impossible  for  the  directors,  as  a  board,  to  attend  to  the  multi- 
farious details  of  the  business,  and  make  all  the  contracts  for  the 
furnishing  of  supplies,  the  hiring  of  employees,  the  carriage  of 
freight,  etc.,  and  the  employment  of  agents  for  those  purposes,  is  a 
matter  of  strict  necessity ;  and  it  is  to  be  presumed  that  the  charter 
was  granted  by  the  legislature  with  the  full  knowledge  of  this  ne- 
cessity, and  the  fuU  understanding  that  these  agencies  not  only 
would,  but  necessarily  must  be  employed.  So  too,  the  usages  of  the 
business  must  be  considered  in  the  interpretation  of  the  powers  of  the 
directors  in  this  respect ;  as  it  is  presumed  that  the  legislature  was 
satisfied  that  these  usages  should  control,  else  an  express  provision 
to  the  contrary  would  have  been  inserted  in  the  charter.  The  oper- 
ation of  a  long  line  of  railroad  without  superintendents,  master  me- 
chanics, master  of  transportation,  station  agents,  and  other  heads  of 

ver  Hook  Eoad  v.  Greene,  12  E.  I.  164.  bank  the  power  of  discounting  notes  and 

See  In  re  Leeds  Banking  Co.,  L.  B.  1  Ch.  bills  was  vested  in  the  hoaa-d  of  directors, 

App.   561,   where  it  was  held  that  the  they  could  not  delegate  it. 
power  of  allotting  or  distributing  unsub-         l  Hoyt  v.  Thompson,  19  N.  Y.  207  ; 

scribed  shares  of  the  company,  could  not  Stevens  v.   Hill,   29  Me.  133 ;  Spear  v. 

delegate    the   power,  it  being  vested  in  Ladd,  11  Mass.  94 ;  Northampton  Bank 

them  by  the   deed  of  settlement.      See  v.  Pepson, . 

also  Percy  i».  Millaudon,  3  La.  568,  where         2  Harris'  Case,  L.  E.  7  Ch.  587. 
it  was  held  that  where  by  the  charter  i>f  a 
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departments  endowed  with  full  authority  to  act  for  the  corporation 
and  to  bind  it  by  contracts  relative  to  matters  coming  under  their  par- 
ticular division  of  service,  would  be  a  task  too  herculean  for  any 
board  of  directors  to  undertake ;  and  neither  the  courts  nor  the  legis- 
lature have  ever  questioned  the  right  of  the  directors  to  delegate  the 
power  to  such  agents  to  act  for  the  corporation  as  to  these  matters, 
although  it  may  frequently  happen  that  questions  involving  large 
discretion  must  be  acted  upon  by  them,  and  there  is  nothing  in  the 
charter  giving  to  the  directors  this  power. 

The  directors  act  as  a  hoard,  and  not  individually,  unless  specially 
authorized  by  the  board,  and  then  they  act  as  special  agents,  with 
special  powers,  rather  than  as  directors.  But  the  officers  elected  or 
appointed  by  them,  as  well  as  the  various  agents  appointed  by  them, 
have  authority  to  bind  the  corporation  as  to  all  matters  coming  within 
the  sphere  of  their  real  or  apparent  authority,  as  fully  as  the  directors 
themselves  could  bind  it.^  But  there  are  powers  which  the  directors 
cannot  delegate,  such  as  we  have  already  referred  to,  and  the  state- 
ment in  the  case  last  cited,  that  they  may  delegate  to  agents  of  their 
own  appointment  the  power  to  perform  any  acts  which  they  can  them- 
selves perform,  is  clearly  erroneous  in  the  broad  sense  in  which  the 
statement  is  made,  and  was  doubtless  intended  by  the  court  to  be 
limited  to  such  duties  and  powers  as  could  be  performed  or  exercised 
othervnse  tham,  hy  the  action  of  the  hoa/rd  itself.  If  the  statement  of 
the  court  in  that  case  were  to  be  accepted  literally,  then  boards  of  this 
character  might  well  be  dispensed  with,  or  if  elected,  might  at  once 
evade  all  the  duties  and  responsibilities  of  their  position,  by  appoint- 
ing agents  to  act  in  their  stead ;  and  as  to  matters  which  the  statute 
and  the  stockholders  have  expressly  submitted  to  their  judgment  as 
a  board,  they  might  substitute  the  judgment  of  a  person  of  their  own 
selection,  and  thus  frustrate  not  only  the  purposes  of  the  statute, 
but  also  of  the  stockholders,  who  are  presumed  to  have  elected  the 
members  of  the  board  because  of  their  confidence  in  their  personal 
qualifications  for  the  position.  Upon  the  other  hand,  while,  as  ap- 
plied to  the  peculiar  facts  of  the  case,  the  actual  doctrine  of  the  New 
Hampshire  case  *  may  be  correct,  yet  it  is  evident  that  its  statement 
that  the  directors  have  no  authority  to  delegate  any  of  their  powers 
which  involve  the  exercise  of  judgment  and  discretion,  is  equally 
erroneous,  and  contrary  not  only  to  the  usages  of  these  corporations, 
but  also  to  the  authorities.    As  we  have  already  attempted  to  show, 

*  Hoyt  V.  Thompson,  19  N.  Y.  207.  »  Gillis  v.  Bailey,  21 N.  H.  149. 
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from  necessity,  agencies  involving  the  •power  to  make  contracts  must 
exist  in  carrying  on  the  business  of  operating  a  railroad,  and  the 
making  of  contracts  necessarily  involves  the  exercise  of  very  large 
discretion.  Every  station  agent  upon  the  line  of  the  road  is  neces- 
sarily invested  with  authority  to  make  contracts  binding  upon  the 
corporation,  for  the  transportation  of  freight  over  the  road,^  and  in 
reference  to  any  other  matter  that  comes  within  the  scope  of  his 
duties  as  such,  but  not  otherwise.  Limitations  upon  their  power 
the  public  are  not  bound  to  take  notice  of ;  ^  and  the  same  rule  applies 
in  every  department  of  service,  and  the  question  as  to  whether  the 
corporation  is  bound  thereby,  will  depend  upon  the  circumstance 
whether  it  has  clothed  the  agent  with  real  or  apparent  authority  to 
make  the  contract.  In  the  case  of  insurance  companies,  the  delega- 
tion of  discretionary  powers  is  largely  exercised,  —  as  in  every  case 
where  a  risk  is  taken  and  a  policy  is  issued  by  an  agent,  a  very  im- 
portant discretion  is  involved ;  and  yet,  the  power  of  these  compa- 
nies to  delegate  this  authority  has  never  been  questioned.  Without 
stopping  to  pursue  this  matter  further,  we  think  that  the  proposition 
is  self-evident,  that  the  powers  which  directors  cannot  delegate  are 
such  as  involve  the  exercise  of  judicial  discretion,  and  such  as  the 
legislature  evidently  intended  should  be  possessed  and  exercised  by 
them  alone,  as  a  board.  Among  these  are  the  power  to  declare  divi- 
dends, make  caUs,*  lease  the  franchises  and  property  of  the  company,* 
authorize  the  issue  of  a  mortgage  upon  the  property  and  fran- 
chises of  the  corporation,^  consolidate  with  other  railroad  corpora- 
tions, —  where  these  powers  are  not  reserved  to  the  stockholders,  — 
and  other,  kindred,  powers  which  directly  affect  the  well-being  or 

1  WUson  ».  York,  &o.  Ey.  Co.  18  Eng.         «  Hadder  v.  Kentucky,  &c.  R.  E.  Co., 

L.  &  Eq.  657 ;  Eooke  v.  Midland  Ey.  Co.,  7  Fed.  Eep.  (U.  S.)  793  ;  Pacific  Eolling 

16  Jur.  1069.     The  question  as  to  whether  MillsCo.u.  Dayton,  &c.  E.R.  Co.,  7  Sawyer 

he  has  authority  to  enter  into  a  contract  (U.  S.  C.  C),  61.     In  Massachusetts,  so 

to  furnish  cars  at  his  station  at  a  particu-  far  as  banks  are  concerned,  it  has  been  held 

lar  time,  for  a  shipper,  is  one  of   fact,  that  the  board  of  directors  have  authority 

Ward  V.  Chicago,  &c.  R.  E.  Co.,  59  Iowa,  to  delegate  to  a  committee  of  its  own  num- 

169.  ber  authority  to  alienate  or  mortgage  real 

»  Pruitt  V.  Hannibal,  &c.  E.  E.  Co.,  estate.     Burrill  v.  Nahant  Bank,  2  Met. 

62  Mo.  527.  (Mass.)  163.     But  it  will  be  obseiTed  that 

»  Eutland,  &c.  R.  E.  Co.  v.  Thrall,  35  neither  the  franchise  nor  business  of  the 
Vt.  536  ;  Farmers',  &c.  Fire  Ins.  Co.  v.  corporation  was  to  be  affected  by  the  con- 
Chase,  56  N.  H.  341  ;  Silver  Hook  Road  veyances.  In  the  latter  case,  a  very  differ- 
V.  Greene,  12  E.  I.  164  ;  Monmouth,  &c.  ent  question  would  be  presented,  and 
F.  Ins.  Co.  V.  Lowell,  59  Me.  504  ;  Pike  would  doubtless  be  decided  in  a  different 
V.  Bangor,  &c.  E.  E.  Co.,  68  Me.  445.  manner. 

«  Gillis  V.  Bailey,  21  N.  H.  149. 
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existence  of  the  corporation.  Mr.  Beice,  in  his  excellent  treatise,* 
lays  down  what  I  believe  to  be  the  true  rule,  as  follows  :  "  This  re- 
striction extends  only  to  those  acts  which  the  directors  are  personally 
required  to  attend  to,  or  which,  involving  personal  judgment  and 
discretion,  they  are  by  implication  intrusted  personally  with,  and  so 
have  with  respect  thereto  a  duty  thrown  upon  them.  What  these 
latter  acts  are  will  often  be  very  doubtful" 

Sec.  155.  How  Directors  should  act  —  As  to  acts  which  can  only 
be  done  by  the  directors,  they  should  be  done  by  vote  at  a  regular 
meeting  of  the  board ;  ^  but  in  ordinary  matters  they  may  give  their 
assent  to  the  act  separately,  especially  where  such  has  been  the 
usage ;  ^  and  it  is  held  that  such  assent  may  be  implied  from  their 
acquiescence  in  the  course  of  business.  Thus,  in  a  Massachusetts 
case,*  the  superintendent  of  the  defendant  company  bought  glass  to 
keep  up  their  stock  while  their  works  were  being  repaired.  All  the 
directors  of  the  company  but  one  knew  of  the  purchase  at  the  time, 
and  he  knew  of  it  soon  after,  and  no  action  repudiating  the  purchase 
was  ever  taken.  In  an  action  to  recover  the  price  of  the  glass,  it 
was  held  that  the  acts  of  the  superintendent  were  authorized  by  the 
company.^  But  in  order  to  make  an  act  a  corporate  act,  tkey  should 
act  upon  it  as  directors,  and  not  in  some  other  capacity,  and  in  order 
to  give  validity  to  an  act  which  may  be  done  by  separate  consent, 
the  consent  of  at  least  a  quorum  of  the  board  must  he  obtained?  The 
rule  in  reference  to  these  matters,  may  be  said  to  be  that  where  a 
matter  is  of  public  concern,  of  an  executive  or  ministerial  character, 
the  act  of  the  majority  of  the  board  will  suffice,  although  the  others  are 
not  consulted.  But  where  the  function  is  judicial,  involvmg  a  deter- 
mination of  some  definite  question,  the  whole  body  must  be  assembled 
and  act  together;''  and  in  cases  coming  under  the  latter  clause  of  the 

1  Green's  Brice's  Ultra  Vires,  491.  sioner  at  the  request  of  the  other  directors 

'  Pittsburgh,  &c.  B.  R.  Co.  v.  Clarke,  might  recover  therefor. 
29  Penn.  St.  146 ;  Despatch  Line  of  Pack-         *  Lyndeborough  Glass   Co.  «.   Mass. 

ets  V.  Bellamy  Mfg.  Co.,  12  N.  H.  205;  Glass  Co.,  Ill  Mass.  315. 
Edgerly  v.  Emerson,  23  N.  H.  555  ;  John-         '  Sherman  v.  Fitch,  98  Mass.  59  ;  Pitts- 

ston  ».  Jones,  23  N.  J.  Eq.  216  ;  Junction  burgh,  &c.  E.  R.  Co.  v.  Clarke,  29  Penn. 

B.  E.  Co.  V.  Beeve,  15  Ind.  236.  St.  146. 

»  Bee  V.  San  Francisco,  &o.  B.  E  Co.,         *  Junction  E.  E.  Co.  v.  Beeve,  15  Ind. 

46  Cal.  248  ;  Foot  v.  Rutland  &  Wash-  236  ;  Cram  v.  Bangor  House,  &c.,  12  Me. 

ington  B.  E.  Co.,  36  Vt.   633 ;  Bank  of  354. 

Middlebury   v.    Rutland    &  Washington         '  King  v.  Great  Marlow,  2  East,  244  j 

E.  E.  Co.,  30  id.  159.     InEogers  v.  Hast-  Battye  «.  Gresley,  8  East,  319  ;  King  v, 

ings,  &c.  E.  E  Co.,  22  Minn.  25,  it  was  Winwick,  8  T.  E.  454  ;  Green  v.  Miller,  6 

held  that  a  director  who  rendered  special  Johns.  (N.  Y.)  38  ;  Yellow  Jacket  Mining 

services   as  attorney  and  land   commis-  Co.  v.  Stevenson,  5  Nev.  224. 
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rule,  a  majority  of  the  members  cannot  in  any  case  bind  the  corpo- 
ration; and  this  includes  acts  affecting  the  ownership  of  the  real 
estate  and  property  essential  to  the  existence  of  the  corporation  and 
the  prosecution  of  its  business.^ 

In  this  respect  railway  directors  certainly  come  under  the  former 
head  of  the  rule,  as  their  duties  are  of  a  quad  public  character. 
If  the  matter  is  of  public  concern,  the  decision  of  a  majority  will 
bind ;  but  in  private  concerns,  as  arbitrations,  all  must  concur.^  In 
an  English  case,  where  a  quorum  consisted  of  three  directors,  and 
the  secretary  had  af&xed  the  seal  of  the  corporation  to  a  bond  after 
obtaining  the  written  authority  of  only  two  of  them  at  a  private 
interview,  and  at  another  private  interview  the  verbal  promise  of 
another  to  sign  the  authority,  the  court  held  that  there  should  be 
at  least  a  combined  action.^  And  in  New  Hampshire,  it  was  held 
that  where  the  by-laws  of  a  private  corporation  confer  upon  the 
directors  power  to  act  in  behalf  of  the  corporation,  without  special 
limitation  as  to  the  manner,  a  majority  may  act  within  the  scope  of 
the  authority  given  the  board,  and  bind  the  corporation,  either  where 
there  is  a  consultation  of  all  together,  and  a  concurrence  of  a  major- 
ity, or  where  there  is  a  regular  meeting  at  which  all  might  be  pres- 
ent, and  a  majority  actually  meet  and  act  by  a  majority  vote  ;  that 
the  act  of  a  majority  does  not  bind  the  corporation  unless  there  is  an 
assent  of  aU  the  directors  at  a  meeting,  or,  "perhaps,  separately  ob- 
tained ;  or  there  was  a  meeting  and  consultation  of  the  whole  board 
and  a  vote  of  the  majority ;  or  a  meeting  held  at  some  regular  period, 
at  which  a  majority  were  present  and  acted  by  a  majority  vote ;  or 
a  meeting  regularly  notified,  at  which  a  majority  assembled  and 
acted  by  a  majority  vote.  But  doubts  are  expressed  as  to  the  valid- 
ity of  acts  secured  by  the  assent  of  directors  separately  obtained.* 

1  Eoas  V.  Crockett,  14  La,  An.  811.  ren  Lumber  Co.,  43  K  H.  343,  where  it 

«  Despatch  Line,  &c.  ii.  Bellamy  Mfg.  was  held  that  it  is  sufficient  proof,  for  a 

Co.,  12  N.  H.  205,  where  a  doubt  is  ex-  stranger,  of  the  concurrence  of  the  board, 

pressed  on  this  subject.     See  also  Edgerly  to  show  that  they  assented  separately, 
V.  Emerson,   23  id.  656  ;   Cammeyer  v,         s  D'Arcy  v.  Tamar,  &c.   E.  R.   Co., 

German  Churches,  2  Sandf.  Ch.  (N.  Y.)  L.  E.   2  Ex.  158.    But  see  Ee  Bonellis 

186  ;  Com  Exchange  Bank  »,  Cumberland  Tel.  Co.,  Collie's  Claim,  L.  E.  12  Eq.  246 

Coal  Co.,  1  Bosw.   (N.  Y.)  436;  Deyw.  260.      See  also    Glover  v.   Northwester^ 

Jersey  City,  19  N.  J.  Eq.  412 ;  Schumm  E.  E.  Co.,   5  Ex.  66.     All  acts  of  the 

V.  Seymour,  24  N.  J.  Eq.  153  ;  Stoystown,  board  should  be  by  resolutions  of   the 

*o.  Turnpike  Co.  v.  Graver,  45  Penn.  St.  board  while  sitting  as  such  in  consulta- 

386 ;  Boss  v.  Crockett,  14  La.  An.  811 ;  tion.      Boss   v.    Crockett,    14   La.    An. 

Yellow  Jacket  Mining  Co.  v.  Stevenson,  5  811. 
Nev.  224.    But  see  Tenuey  v.  East  War-         «  Despatch  Line,  &o.  v.  Bellamy  Mfg. 
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In  Vermont  it  is  held  that  they  may  act  separately,  or  that  for  some 
purposes  at  least  they  may  act  otherwise  than  at  a  board  meeting. 
In  a  case  involving  that  question,  the  court  say :  "  The  directors,  in 
the  absence  of  restrictions  in  the  charter  or  by-laws,  have  all  the 
authority  of  the  corporation  itself  in  the  conduct  of  its  ordinary  busi- 
ness. And  it  is  not  important  that  this  authority  be  conferred  at  an 
assembly  of  the  directors,  unless  that  is  the  usual  mode  of  their  do- 
ing such  acts.  If  they  adopt  the  practice  of  giving  a  separate  a8.sent 
to  the  execution  of  contracts  by  their  agents,  it  is  of  the  same  force 
as  if  done  at  a  regular  meeting  of  the  board.  If  this  were  not  so, 
it  would  lead  to  very  great  injustice,  for  it  is  notorious  that  the 
transaction  of  the  ordinary  business  of  railways,  banks,  and  similar 
corporations  in  this  country,  is  without  any  formal  meetings  or  votes 
of  the  board.  Hence  there  follows  a  necessity  of  giving  effect  to  the 
acts  of  such  corporations  according  to  the  mode  in  which  they  choose 
to  allow  them  to  be  transacted."  ^ 

They  may  appoint  a  committee  of  their  board  to  discharge  certain 
duties,  as  to  audit  the  accounts  of  their  financial  officers,  to  arrange 
the  terms  of  a  lease,  mortgage,  etc. ;  but  in  all  these  instances,  the 
acts  of  the  committee  must  be  acted  upon  by  the  board  before  they 
are  binding  upon  the  corporation.^  If  the  by-laws  or  statute  points 
out  the  mode  in  which  the  directors  shall  act,  this  mode  should  be 
pursued,  although  it  seems  that  a  mode  of  action  prescribed  by  a  by- 
law may  be  modified  by  usage ;  ^  but  where  the  mode  is  prescribed 
by  statute,  such  mode  must  be  pursued,  and  cannot  be  varied  by 
usage ;  *  but  the  want  of  this  formality  cannot  be  set  up  by,  but 

Co.,  12  N.  H.  205  ;  Edgerly  v,  Emerson,  vote  taken  upon  every  trifling  detail  of 

23  N.  H.  555.  business.    If  a  particular  line  of  proce- 

'  Bank  of  Middlebury  v.  Rutland,  &c.  dure  has  been  resolved  upon  or  is  neces- 

B.  R.  Co.,  30  Vt.  159.     In  a  subsequent  sarily  incident  to  the  business  of  the  bank, 

case,  where  this  doctrine  was  followed,  the  it  is  not  essential  that  every  expenditure 

court  say :  "  The  question  of  law  is  sim-  of  money,  or  engagement  of  service,   or 

ply  this,  whether  in  all  cases  a  contract  other  item  within  the  line  so  marked  out, 

for  services  to  the  bank,  concluded  by  two  should  receive  the  consideration  of  all  the 

directors  professing  to  act  for  the  bank,  directors    outside  a  meeting,  or  that  a 

and  subsequently  approved  by  a  third,  is  meeting  of  them  should  act  upon   it." 

unauthorized  for  want  of  a  formal  vote  or  Bradstreet  v.  Bank  of  Royalton,  42  Vt, 

conference  with  the  other  two  members  of  128. 

the  board.     It  is  very  true  that  there         ^  Waite  v.  Windham  Co.  Mining  Co., 

might  be  contracts  of  such  a  kind  that  36  Vt.  18. 

the  action  of  the  board  by  formal  vote         '  Pittsburgh,  &c.  B.  R.  Co.  *.  Clarke, 

would  be  essential  to  their  validity.    But,  anie. 

on  the  other  hand,  it  is  not  necessary  that         *  Pittsburgh,  &c.  B.  B.  Co.  v.  Clarke, 

the  whole  board  should  be  consulted,  or  a  ante. 
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may  be  against,  a  person  who  is  bound  to  see  to  its  observance ;  ^  and 
the  question  as  to  who  is  bound  to  know  whether  or  not  a  necessary 
formality  has  been  observed,  depends  first  upon  the  question  whether 
the  charter  of  the  company  is  a  public  act,  and  second,  whether  he 
stood  in  such  a  relation  to  the  company  that  he  knew  or  was  bound 
to  know  that  the  formality  was  necessary,  and  therefore  was  bound 
to  ascertain  whether  or  not  it  had  been  observed.^  A  distinction 
also  exists  between  formalities  which  are  mandatory  and  those  which 
are  merely  directory.  A  neglect  to  comply  therewith  in  the  former 
case  would  render  the  act  nugatory,^  whUe  in  the  latter  case,  the  act 


1  Kewcastle  Marine  Ins.  Co.,  ex  parte, 
19  Beav.  97  ;  Taylor  v.  Hughes,  2  J.  & 
Lat.  24 ;  Baigate  v.  Shortridge,  5  H.  L. 
Cas.  297 ;  In  re  Native  Iron  Ore  Co.,  2 
Ch.  Div.  345  ;  Galveston  R.  R.  Co.  v. 
Cowdrey,  11  Wall.  (U.  S.)  459;  Samuel 
V.  HoUiday,  1  Woolw.  (U.  S.  C.  C.) 
400. 

2  In  re  European  Railway  Co.,  L.  B.  8 
Eq.  444  ;  Bush's  Case,  L.  K.  6  H.  L.  37  ; 
Walker's  Case,  L.  R.  2  Eq.  554  ;  Marino's 
Case,  L.  R.  2  Ch.  596  ;  Head's  Case,  L.  R. 

8  Bq.  84 ;  Union  Mining  Co.  v.  Rocky 
Mountain  Nat.  Bank,  96  U.  S.  640  ;  Mott 
V.  United  States  Trust  Co.,  19  Barb. 
(N.  Y.)  569  ;  Jackson  Ins.  Co.  v.  Cross, 

9  Heisk.  (Tenn.)  283;  Allen  v.  Freed- 
man's  Trust  Co.,  14  Fla.  418  ;  Littlewort 
V.  Davis,  50  Miss.  403.  In  Galveston 
R.  R.  Co.  i>.  Cowdrey,  arUe,  a  railroad 
company  was  held  to  he  estopped  from 
repudiating  a  mortgage  given  to  secure 
bonds  that  were  held  by  bond  fide  holders? 
upon  the  ground  its  directors  authorized 
its  execution  outside  the  State ;  and  in 
Samuel  v.  HolUday,  ante,  it  was  held  that 
where  the  by-laws  of  a  corporation  were 
prescribed  by  the  directors,  and  there  was 
irregularity  in  the  action  of  the  directors,  in 
disregarding  the  by-laws  relative  to  notice 
of  a  special  meeting,  the  corporation  could 
not  set  up  such  irregularity  to  impair  the 
validity  of  the  acts  of  the  directors,  against 
third  persons,  and  that  if  at  a  meeting  of 
the  board  an  act  is  done,  or  ordered  to  be 
done,  and  no  objection  is  made  as  to  its 
regularity  at  that  or  any  subsequent  time, 
by  any  director  or  stockholder,  and  the 
act  authorized  is  afterwards  performed,  its 
legality  cannot  afterwai'ds  be  questioned 


in  a  suit  in  equity  upon  the  ground  of  its 
irregularity. 

'  Formalities  are  imperative  where  they 
are  expressly  declared  to  be  so  in  the  sta- 
tute. Homersham  v.  Wolverhampton 
Water  Works,  6  Exchq,  137  ;  Leominster 
Canal  Co.  v.  Shrewsburj',  &c.  Railway  Co., 
3  K.  &  J.  654.  Where  they  involve  the 
destruction  of  rights,  as  the  forfeiture  of 
stock,  etc.  Garden,  &c.  Mining  Co.  v.  Mc- 
Lister,  1  App.  39.  Or  where  they  are  im- 
posed in  mandatory  terms  in  the  statute, 
and  their  performance  is  made  a  condition 
precedent  to  the  right  to  do  the  act,  — as 
in  cases  where  municipal  corporations  are 
authorized  to  raise  money  to  aid  in  the 
construction  of  railroads,  etc.,  if  the  tax- 
payers so  vote ;  or  where  the  corporation  is 
authorized  to  lease,  mortgage,  or  sell  its 
property  if  the  stockholders  so  vote.  These 
formalities  are  indispensable  to  the  valid- 
ity of  the  acts,  and  all  persons  at  their 
peril  are  bound  to  know  whether  they 
have  been  observed  or  not.  Steines  v. 
Franklin  Co.,  48  Mo.  167  ;  Concord  v. 
Portsmouth  Savings  Bank,  92  V.  S.  625  ; 
Eagle  V.  Cohn,  84  111.  292  ;  Leavensworth 
R  R.  Co.  V.  County  Court,  42  Mo.  171. 
But  if  the  material  formalities  have  been 
observed,  a,  failure  to  comply  with  those 
which  are  not  material,  will  not,  at  least 
as  to  innocent  parties,  invalidate  the  acts ; 
because  they  are  treated  as  being  direc- 
tory rather  than  mandatory,  and  as  leav- 
ing some  discretion  with  the  officers  of  the 
corporation  as  to  their  exercise,  and  also 
because  the  maxim  de  minimis  non  curat 
lex  applies,  and  an  attempt  to  enforce  a 
rigid  rule  in  the  insignificant  affairs  of 
daily  life  would  be  unjust  as  well  as  to- 
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would  be  binding  in  favor  of  all  persons  dealing  with  the  corpora- 
tion who  did  not  have  notice  actual  or  constructive  of  the  required 
formality.^  Where  the  act  is  one  within  the  scope  of  the  director's 
powers,  every  person  dealing  with  the  corporation  has  a  right,  in  the 
absence  of  anything  suggesting  inquiry,  to  presume  that  they  have 
complied  with  the  necessary  formalities  and  proceeded  regularly  in 
the  execution  of  the  power  ;^  and  if  a  valid  claim  is  not  thereby 
created  at  law,  it  will  be  enforced  in  equity.  Thus,  in  an  English 
case,'  a  claim  was  made  against  the  Atheneum  Life  Assurance  Com- 
pany on  account  of  the  agreement  of  the  directors  to  issue  a  policy. 
Page  Wood,  V.  C,  said :  "  There  is  no  doubt  an  important  distinction 
to  be  drawn  .  .  .  between  that  which  on  the  face  of  it  is  manifestly 
imperfect,  when  tested  by  the  requirement  of  the  deed  of  settlement 
of  the  company,  and  that  which  contains  nothing  to  indicate  that 
those  requirements  have  not  been  complied  with.  Thus,  where  the 
deed  requires  certain  instruments  to  be  made  under  the  common 
seal  of  the  company,  every  person  contracting  with  the  company 
can  see  at  once  whether  that  requisition  is  complied  with,  and  he  is 
hound  to  do  so  ;  but  where,  as  in  the  case  I  have  last  referred  to,  the 
conditions  required  by  the  deed  consist  of  certain  internal  arrange- 
ments of  the  company,  —  for  instance,  resolutions  of  meetings  and 
the  like, — if  the  party  contracting  with  the  directors  .^?wfe  the  acts  to 
he  within  the  scope  of  their  pow&r  under  the  deed,  he  has  a  right  to  as- 
sume that  all  such  conditions  have  heen  complied  with.  In  the  case 
last  supposed,  he  is  not  bound  to  inquire  whether  the  resolutions 
have  been  duly  passed  or  the  like ;  otherwise  he  would  be  bound  to 
go  further  back,  and  to  inquire  whether  the  meetings  have  been  duly 

talfy  impracticable.   Mott  v.  United  States  £  E.  183,  the  deed  of  settlement  made 

Ins.  Co.,  19  Barb.  (N.  Y.)  569  ;   Coloma  provision  that  the  seal  of  the  company 

■0.  Eaves,  92  U.  8.  484  ;  Bissell  v.  Jeffer-  should  not  be  put  upon  any  policy  unless 

sonville,  24  How.    (IT.   S. )   287  ;   Grand  an  order  signed  by  three  directors,  and 

Chester  o.   Winegar,   15   WalL    (C   S.)  -  countersigned  by  the  manager,  was  issued 

353  ;  Pendleton  v.  Aray,  13  Wall.  (U.  S.)  to  that  eflFect ;  and  it  was  held  that  the 

297  ;  Marion  Co.  v.  Clark,  94  U.  S.  278 ;  provision  was  merely  directory,  and  that 

Lane  v.  Schamp,  20  N.  J.  Eq.  82  ;  Rock  a  policy  issued  under  seal  without  such 

Creek  o.  Strong,  96  U.  8.  271  ;  Woodhull  order,   was  not  void,   the  assured  being 

J).  Beaver  Co.,  3  Wall.  Jr.  (U.  S.)  274;  ignorant  of    the  informality.      See    also 

Wood  V.  Allegheny  Co.,  Sid.  267  ;  Judson  Zabriskie  v.  Cleveland,  &c.  K.  R.  Co.,  23 

V.  Plattsburgh,  8  DUl.  (IT.  S.  C.  C.)  181 ;  How.  (U.  S.)  381  ;  Bank  of  United  States 

Venice  r.  Murdoek,  92  TJ.  S.  494.  r.  Dandridge,  12  Wheat.  (U.  8.)  64. 

1  Royal  British  Bank  ».  Turquand,   6  "  Mutual  Life  Ins.  Co.  v.  Cleveland, 

E.  &  B.  827  ;  Bissell  v.  Michigan,  &c.  &c.  R.  R.  Co.,  41  Barb.  (N.  Y.)  8. 

R.  E.  Co.,  22  N.  Y.  258.    In  Prince  of  »  ExpwrU  Eagle  Co.,  4  K.  &  J.  549. 
Wales  Life  Assur.  Co.  v,  Harding,  1.  E.  B. 
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summoned,  and  so  ascertain  a  variety  of  other  matters,  into  which, 
if  it  were  necessary  to  make  such  inquiry,  it  would  be  impossible 
for  the  company  to  carry  on  the  business  for  which  it  is  formed."  ^ 


1  It  is  evident  that  the  directors  of  a 
corporation,  in  whatever  manner  consti- 
tuted, are  the  agents  of  the  corporation, 
and,  within  the  scope  of  the  authority 
conferred  hy  the  laws  or  regulations  of 
the  company  relating  to  them,  their  acts 
are  the  acts  of  the  company.  The  gen- 
eral principles  of  the  law  of  agency  are 
applicable  to  the  relations  between  the 
company  and  its  directors.  But  they  are 
agents  only  so  far  as  they  have  authority 
by  virtue  of  powers  conferred  ;  and  of  this 
authority  and  the  extent  or  limit  of  it, 
parties  dealing  with  these  or  other  agents 
of  the  corporation  would  be  required  to 
take  notice.  These  are  open  to  public  in- 
spection, and  constitute  the  power  of  at- 
torney, and  instructions  to  these  agents, 
accessible  to  all  parties  dealing  with  them. 
Zabriskie  v.  Cleveland,  &c.  R.  B.  Co.,  23 
How.  ( U.  S. )  381 ;  Bank  of  Augusta  v.  Earle, 
13  Pet.  (U.  S. )  587;  Pearoe  v.  M.  «s  I.  B..  E. 
Co.,  21  How.  (U.  S.)  441.  The  famUiar 
doctrine  in  such  cases  is,  that  although 
the  party  dealing  with  an  agent  is  not  re- 
quired to  take  notice  of  private  instruc- 
tions communicated  to  him  from  the 
principal  in  reference  to  his  agency,  he  is 
required  to  take  notice  of  a  written  au- 
thority and  power  of  attorney,  which  he 
should  know,  from  the  eircumstances  of 
the  case  or  the  character  of  the  agency, 
must  exist.  And  where  there  is  a  special 
authority  to  do  a  particular  act,  or  a  gene- 
ral authority  to  do  aU  acts  relating  to  a 
particular  matter,  the  agent  may  use  all 
the  necessary  and  appropriate  means  to 
carry  out  the  purposes  of  the  agency  ;  and 
any  person  dealing  with  such  an  agent 
may  rely  upon  the  acts  of  such  an  agent, 
in  executing  the  authority  thus  conferred, 
as  obligatory  upon  his  principal.  All  per- 
sons dealing  with  the  agents  of  a  corpora- 
tion must  be  supposed  to  know  the 
provisions  of  the  fundamental  laws  of  the 
corporation,  and  the  limitations  therein 
contained  relating  to  the  authority  of  its 
agents,  as  these  laws  are  usually  accessible 
to  all  persons.  But  where  agents  act  within 
the  apparent  scope  of  the  authority  con- 


ferred upon  them,  it  will  be  presumed  that 
their  acts  were  authorized  by  the  body  they 
represent.  BisseU  v.  Michigan  Southern, 
&c.  E.  E.  Co.,  22  N.  Y.  258.  In  this 
case,  Selden,  J.,  observes:  "There  is, 
in  England,  a  class  of  corporations  organ- 
ized under  general  laws,  which  do  not  pro- 
vide the  manner  in  which  the  objects  and 
purposes  of  the  corporation  are  to  be  ef- 
fected, but  leave  this  to  be  arranged  by  a 
deed  of  settlement  between  the  corporators 
themselves.  By  this  deed  the  companies 
prescribe  and  limit  the  powers  and  func- 
tions of  their  various  officers,  so  far  as  they 
are  left  uncontrolled  by  the  statute  and 
the  general  laws  of  the  kingdom.  Now,  it 
is  plain  that  there  is  no  analogy  between 
an  act  which  merely  transcends  the  limits 
of  this  deed  of  settlement,  and  one  which 
violates  the  provisions  of  this  organic  act. 
The  deed  of  settlement  is  the  private  act 
of  the  shareholders,  and  its  provisions 
have  respect  solely  to  their  private  inter- 
ests. It  is  a  mere  power  of  attorney,  and 
bears  no  resemblance  to  a  law  enacted  with 
a  view  to  the  interests  of  the  public. 
There  is  evidently  no  question  of  public 
policy  involved,  when  the  question  is, 
whether  the  officers  have  exceeded  their 
authority."  It  has,  however,  been  held 
that  the  doctrine  that  authority  to  make 
a  contract,  by  an  agent  acting  for  an  indi- 
vidual, will  be  implied  from  former  em- 
ployment of  the  same  agent  for  the  same 
purposes,  has  no  application  where  the 
person  assumes  to  act  as  agent  for  a  cor- 
poration. Wyman  v.  Hallowell  Bank,  14 
Mass.  58.  The  reason  of  this  distinction 
is,  that  in  the  first  case  the  extent  of  the 
authority  is  generally  known  only  between 
the  principal  and  agent,  but  in  the  latter 
the  authority  is  created  by  statute,  or  is  a 
matter  of  record,  to  which  all  may  have 
access  who  have  occasion  to  deal  with  its 
officers.  Salem  Bank  v.  Gloucester  Bank, 
17  Mass.  1.  See  also  State  v.  Commercial 
Bank  of  Manchester,  14  Miss.  237.  In 
Massachusetts  a  distinction  has  been  made 
between  the  provisions  of  the  charter  in 
relation  to  the  authority  of  directors  and 
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The  claim  was  allowed,  the  Vice  Chancellor  grounding  his  decision 
on  the  fact  that  though  the  deed  of  settlement  required  every  policy, 

other  officers  which  parties  are  hound  to 
know,  and  of  hy-laws,  of  which  actual  no- 
tice, it  is  claimed,  should  be  brought  home 
to  the  parties  dealing  with  the  agents. 
Fay  V.  Noble,  12  Gush.  (Mass.)  1.  This 
doctrine  is  based  upon  the  distinction, 
that  in  the  one  case  the  means  of  knowl- 
edge is  open  and  public,  while  in  the  other 
it  is  private.  This  would,  however,  we 
apprehend,  be  limited  to  those  cases  where 
the  by-laws  were  adopted  by  the  board  of 
directors.  But  in  this  country  organiza- 
tions are  generally  formed  under  genera] 
statutes,  by  signing  articles  or  certificates 
of  association,  etc.,  and  these  may  provide 
for,  and  prescribe  the  duties  of,  officers 
and  agents,  and  thereby  such  regulations 
would  become  a  part  of  its  organic  law. 
In  some  cases,  however,  the  general  doc- 
trine seems  to  have  been  maintained,  that 
parties  dealing  with  an  agent  would  be 
bound  even  to  take  notice  of  the  limita- 
tions of  his  authority  contained  in  the  by- 
laws, as  being  matters  of  record,  and 
subject  to  examination  by  those  dealing 
with  the  corporation.  Adriance  v.  Roome, 
52  Barb.  (N.  Y.)  399 ;  Wild  v.  Bank  of 
Passamaquoddy,  3  Mas.  (U.  8.)  505  ;  State 
V.  Commercial  Bank,  11  Miss.  ;  Eisley  v. 
Indiana,  &c.  R.  R.  Co.,  1  Hun  (N.  Y.), 
202  ;  North  River  Bank  v.  Aymar,  3  Hill 
(N.  Y.),  262  ;  Mechanics'  Bank  v.  New 
York,  &c.  R.  R.  Co.,  13  N.  Y.  599  ;  Mc- 
Cullooh  V.  Moss,  5  Den.  (N.  Y.)  567; 
Dabney  v.  Stevens,  40  How.  Pr.  (N.  Y.) 
341 ;  Salem  Bank  v.  Gloucester  Bank,  17 
Mass.  1  ;  Lowell  Savings  Bank  v.  Win- 
chester, 8  Allen  (Ma.ss. ),  109.  But  an  ex- 
amination of  the  cases  will  disclose  the  fact 
that  this  duty  is  imposed  upon  third  per- 
sons, or  as  they  may  be  called,  strangers  to 
the  corporation,  only  when  the  act  is  one 
not  naturally  incident  to  the  powers  of  direc- 
tors, or  one  not  usually  executed  by  them, 
or  when  an  act  was  done  by  some  officer  of 
the  corporation,  which  is  usually  incident 
to  the  duties  of  the  directors.  In  such 
cases  the  party  is  fairly  put  upon  inquiry 
as  to  whether  the  act  is  authorized,  and 
fails  to  make  proper  inquiry  at  his  peril. 
This  rule  was  well  illustrated  in  a  New 
York  case,  —  Risley  v.  Indianapolis,  ka. 


E.  R.  Co.,  1  Hun  (N.  Y.),  202,  —in  which 
the  plaintiff  sought  to  recover  |50,000  of 
the  defendant  corporation  for  alleged  ser- 
vices for  obtaining  for  and  introducing  to 
the  Danville,  &c.  E.  R.  Co.  contractors 
who  would  undertake  to  build  its  road, 
and  for  the  conversion  of  certain  munici- 
pal bonds,  alleged  to  hare  been  agreed  to 
be  delivered  by  said  company  in  payment 
for  said  services.  The  defendant  corpora- 
tion was  formed  in  1869,  under  the  gene- 
ral laws  of  Indiana  and  Illinois,  by  the 
consolidation  of  the  Indianapolis,  Craw- 
fordsville,  &  Danville  R.  R.  Co.,  and  the 
Danville,  Urbank,  Bloomington  &  Pekin 
R.  R.  Co.  By  the  consolidation  the  de- 
fendant corporation  assumed  all  the  lia- 
bilities of  the  constituent  roads.  The 
president  of  the  Indiana  and  a  director  of 
the  Illinois  corporation  conducted  the  ne- 
gotiation with  the  plaintiff  and  the  presi- 
dent of  the  Illinois  corporation,  and  by 
authority  of  the  latter  offered  the  plaintiff 
the  sum  named  above  for  the  services. 
The  defendants  resisted  the  suit  upon  the 
ground  that  the  president  had  no  author- 
ity to  make  the  contract  in  question. 
There  was  no  evidence  from  which  it  could 
be  inferred  that  the  company,  whose  offi- 
cer he  was,  had  ever  held  him  out  or  per- 
mitted him  to  represent  himself  as  having 
authority  of  that  kind,  and  the  court  in 
reversing  the  judgment  below  for  the 
plaintiff,  by  Daniels,  J.,  said  :  "  The 
president  with  whom  the  contract  for 
the  payment  to  the  plaintiff  was  made 
had  no  special  or  direct  authority  from 
the  company  to  enter  into  any  agreement 
of  that  kind.  .  .  .  The  circumstance  that 
he  was  president  of  the  company  was  not 
of  itself  evidence  of  the  existence  of  such 
authority,  for  it  does  not  ordinarily  apper- 
tain to  the  duties  of  persons  acting  in  thai 
capacity.  He  was  at  most  the  agent  of 
the  company  created  and  existing  under  a 
special  legislative  act  defining  the  rights 
and  privileges  of  the  body,  and  the  manner 
in  which  they  should  be  enjoyed.  This 
the  plaintiff  is  to  be  regarded  as  knowing. 
For  all  persons  dealing  with  the  officers  or 
agents  of  a  corporation  are  bound  to  know 
that  they  act  under  either  its  charter  or 
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etc.,  to  be  under  the  hands  of  not  less  than  three  of  the  directors,  and 
sealed  with  the  common  seal  of  the  society,  yet  "in  every  other  ccyru- 


by-law8,   or  the    usages  which   may  be 
shown  to  exist,  defining  the  extent  of  their 
authority.     They  must,  in  doubtful  cases, 
acquaint  themselves  with   the  extent  of 
that  authority,  or  otherwise  submit  to  the 
consequences  resulting  ft'om  their  omis- 
sion to  do  that.     North  River  Bank  v. 
Aymer,  3  Hill  (N.  Y.),  262;  Mechanics' 
Bank  d.  New  York  &  N.  H.  R.  R.  Co.,  \^ 
N.  Y.  599,  631,  634 ;  McCalloch  v.  Moss, 
5  Den.  (N.  Y.)  567  ;  Adriance  v.  Roome, 
52  Barb.  (N.  Y.)  399  ;  Dabney  v.  Stevens, 
40  How.  Pr.  (N.  Y.)  341,  346,  346.     The 
charter  of  the  company  gave  the  immedi- 
ate government  and  direction  of  its  affairs 
to  a  board  of  thirteen  directors,  having 
power  to  elect  one  of  their  number  presi- 
dent, a  majority  of  whom  constituted  a 
quorum  for  the  transaction  of  business. 
But  it  conferred  no  authority  on  the  per- 
son   who    should    be   elected    president 
to  bind  the  company  by  his  contracts. 
His  power  in  that  respect  appears  to  have 
been  defined  exclusively  by  the  by-laws 
enacted  by  the  company.     And  it  was 
restricted  to  the  management  of  all  nego- 
tiations with  other  corporations,  compa- 
nies or  individuals,  touching  their  mutual 
interests  and  the  claims  of  either  party  on 
the  other,  and  to  entering  into  or  conclud- 
ing all  such  agreements  or  contracts,  with 
any  of  such  parties  as  should  be  approved 
by  the  board  of  the  executive  committee. 
This  entirely  withheld  the  power  to  make 
contracts  binding  on  the  company,  unless 
the  approval  of  the  executive  committee 
was  first  obtained  for  that  purpose.    And 
it  deprived  him  of  the  power  of  entering 
into  the  agreement  which  the  referee,  upon 
sufficient  evidence,  has  found  was  made 
by  him  with  the  plaintiff  for  the  payment, 
of  the  $50,000.     The  case  of  the  Mer- 
chants'   Bank  v.   State  Bank,  10  Wall, 
(■U.  S.)  604,  was  relied  upon  as  sustaining 
the  validity  of  all  contracts  entered  into 
by  officers  of  corporations.     But  it  clearly 
could  not  have  been  intended  by  that  de- 
cision to  sanction  so  broad  an  extension  of 
the  law  affecting  transactions  of  this  de- 
scription.     Very  broad  propositions,    it 
must  be  confessed,    were  stated  in  the 
opinion,  but  perhaps  none  too  much  so  for 
VOL.  I.  — 27 


the  facts  and  evidence  in  the  case  which 
the  court  then  decided.  The  one  chiefly 
relied  upon  to  sustain  the  contract  in  this 
case  states  the  law  to  be,  Hhat  where  a 
pwrty  deals  laiih  u  corporation  in  good 
faith,  the  transadion  not  heing  ultra  vires, 
and  he  is.  unaware  of  any  defect  of  author- 
ity  or  other  irregularity  on  thepai't  of  those 
aiding  for  the  eorporaiicm,  amd  there  is 
nothing  0  excite  siLspieion  of  such  defedt 
or  irregularity,  the  corporation  is  tound  by 
the  contract,  although  siich  defect  or  irregu- 
larity in  fact- exists.'  But  even  this  does 
not  extend  as  far  as  the  purposes  of  the 
plaintiff's  case  require,  in  order  to  sustain 
his  recovery  ;  for  the  president  of  the  com- 
pany was  not  invested  with  a  defective  or 
irregular  authority  to  bind  the  company 
by  his  contracts  ;  he  had  no  authority 
whatever  for  that  purpose.  And  where 
that  is  the  case,  aaid  the  officer  has  not 
been  permitted  to  act  as  though  he  had  the 
authority,  there  is  nothing  in  that  decis.. 
ion  holding  that  he  can  bind  the  company.. 
But  this  proposition  is  inapplicable  to  the 
present  case,  because  there  was  a  circum- 
stance brought  to  the  plaintiff's  knowl- 
edge, according  to  his  own  evidenocj, 
which  ought  to  have  excited  his  suspi» 
cions  that  the  president  had  no  power  to 
bind  the  company  by  the  agreement ;  for 
he  says  that  Griggs,  the  president,  and 
Wilson,  one  of  the  directors  acting  with 
him,  had  not  brought  with  them  proper 
evidence  of  their  authority  to  contract  for 
the  building  of  this  and  the  other  road, 
and  it  was  decided  that  the  execution 
should  be  adjourned  over  for  them  to  go 
home,  convene  their  board  of  directors, 
and  get  them  to  do  whatever  was  neces- 
sary to  be  done  about  the  contract  for 
building  the  roads.  If  they  could  not,  for 
want  of  power,  enter  into  contracts  for 
the  construction  of  the  road,  which  was  a 
substantial  part  of  what  the  corporation 
was  created  to  do,  it  is  diSicuIt  to  see  how 
it  could,  with  any  propriety,  be  assumed 
that  the  power  existed,  without  any  action 
of  the  board,  which  would  authorize  the 
president  to  make  the  contract  with  the 
plaintiff  upon  which  he  has  been  allowed 
to  recover.    The  fact  that  the  president 
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trad  "  it  was  suf3&cieat  if  there  should  be  "  a  reference  to  these  pres- 
ents, and  a  proviso  limiting,"  etc.,  which  had  actually  been  inserted 
in  the  instrument  upon  which  the  claim  was  based.  He  said  :  "  In 
the  case  before  me  I  find  in  the  deed  of  this  society  a  section  dis- 
tinguishing between  certain  completed  instruments,  which  it  requires 
to  be  under  the  common  seal  of  the  society,  and  other  contracts, 
which,  like  the  fonner,  are  to  be  satisfied  out  of  the  funds  of  the 
society,  but  as  to  which  there  is  no  such  requisition  with  reference 
to  the  manner  in  which  they  are  to  be  executed.  I  find  in  another 
section  a  power  given  to  the  directors,  wherever  the  deed  is  silent, 
to  do  everything  which  is  necessary  for  carrying  on  the  business  of 
the  company  ;  and  I  then  find  a  contract,  executed  by  three  of  the 
directors,  which  is  a  reasonable  contract  and  within  the  precise  scope 
and  object  of  the  society,  —  namely,  a  contract  to  issue  a  policy  in  the 
very  form  which  the  society  was  constituted  for  the  purpose  of  issu- 
ing. Under  these  circumstances  it  appears  to  me  that  the  contract 
in  question  is  one  into  which  the  directors  were  authorized  to  enter, 
and  which,  upon  bill  filed,  the  society  would  have  been  decreed  to 
perform.  I  therefore  hold  that  the  debt  is  established,  if  not  at  law, 
as  a  good  equitable  debt." 

Formalities  except  those  which  are  imperative  may  be  waived, 
and  informal  transactions  may  be  acquiesced  in  so  as  to  bind  the 
corporation ;  ^  and  at  least  some  imperative  formalities  may,  by  hav- 
ing been  so  long  and  so  universally  disregarded,  cease  to  be  operative, 
—  as,  where  a  corporation  has  conducted  a  certain  branch  of  its  busi- 
ness in  such  a  way  for  such  a  length  of  time  as  to  establish  a  usage 
different  from  that  provided  in  the  by-laws,  there  seems  to  be  no 
question  that  it  will  be  bound  by  acts  so  done,  where  the  informality 
is  not  of  such  a  kind  as  to  render  the  act  absolutely  void?    Thus, 

could  not,  without  specific  authority,  bind  of  directors,"  which  was  to  he  testified  by 

the  company  by  one  agreement  should  "  a  certificate  in  writing,  signed  by  three 

have  been   accepted  as  quite  conclusive  of  the  directors."    During  the  whole  time 

evidence  of  some  want  of  authority  to  ren-  that  the  bank  carried  on  business,  a  man- 

der  the  other  obligatory  upon  it.     One  aging  director  received  the  applications 

was  a  fair  inference  from  the  other."  for  sales  of  shares,  consented,  and  signed 

'  Zabriskie  1).  Cleveland,  &c.  R.  E.  Co.,  the  certificate  of  "consent,"  which  was 

ante ;  Walton's  Case,  26  L.  J.  Ch.  545 ;  afterwards  signed  by  two  other  directors, 

Bargate  v.  Shortridge,  5  H.  L.  Gas.  297.  but  was  never  signed  by  the  three  assem- 

^  Walton's  Case,  wrUe.    In  Bargate  d.  bled  as  aboard.    Shortridge,  a  shareholder, 

Shortriilgp,  5  H.  L.  Cas.  297,  the  deed  of  had  at  various  times,  with  such  consents, 

settlement  of  a  banking  company,  allowed  sold  his  shares.     The  directors,  under  7 

shareholders  to  dispose  of   their   shares  Geo.   IV.,  c.  46,  made  a  return  to  that 

upon  obtaining  "  the  consent  of  the  board  eflect.     The    company   failed,    and    the 
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where  the  statute  provides  that  a  transfer  of  stock  shall  he  made  in 
a  certain  way,  if  the  company  by  a  systematic  course  of  business 


directors  passed  a  resolution  tbat  there 
had  teen  no  valid  transfer  of  the  shares  of 
Shortridge.  It  was  held,  however,  that  as 
between  him  and  the  company,  the  con- 
sents given  by  the  directors,  although  in- 
formal and  irregular,  were  valid,  and  that 
they  could  not  afterwards  treat  Shortridge 
as  a  member  of  the  company.  This  case 
goes  farther  than  this,  for  it  was  a  credi- 
tor of  the  company  who  was  attempting 
to  secure  his  debt  by  process  against  a 
shareholder,  and  the  decision  that,  as  the 
company  itself  was  estopped  by  its  acquies- 
cence, so  also  its  creditors  claiming  through 
it  were  barred  by  the  same  acquiescence, 
seems  to  be  both  sound  and  just.  As  il- 
lustrating the  principles,  both  as  to  ac- 
quiescence and  as  to  the  necessity  for 
officials  to  see  to  formalities  which  con- 
cern their  own  acts,  see  Murray  v.  Bush, 
L.  K.  6  H.  L.  37.  This  case  illustrates 
the  difficulty  of  applying  the  law  to  cir- 
cumstances such  as  were  there  involved. 
The  original  decision  was  reversed  by  the 
Lord  Chancellor,  and  though  the  reversal 
was  upheld,  it  was  only  by  the  fact  that 
the  law  lords  were  equally  divided.  A 
company  being  in  difficulties,  and  disputes 
having  arisen,  it  was  determined  to  admit 
new  directors.  Bush,  one  of  the  existing 
directors,  agreed  to  transfer  his  shares  to 
an  incoming  director,  and  in  pursuance  of 
such  agreement,  a  deed  of  transfer  was  ex- 
ecuted by  both  ;  but  the  transferee  did  not 
execute  a  deed  of  covenant  as  required  by 
the  deed  of  settlement.  The  Master  of 
the  Rolls,  on  the  winding  up  of  the  com- 
pany, held  Bush  to  be  still  liable  upon  the 
shares,  and  placed  his  name  on  the  list  of 
contributories.  "It  is  true  that  there  are 
many  cases  in  which  the  undue  neglect  of 
forms  by  directors  has  not  invalidated  » 
bond  fide  transfer  of  shares  ;  but,  so  far  as 
I  have  observed,  this  has  always  been  in 
cases  between  strangers,  who  had  not  the 
power  to  compel  the  directors  to  observe 
the  proper  fonns,  or  in  cases  where  they 
were  ignorant  of,  and  had  no  means  of  as- 
certaining, the  infomiality  which  had  been 
committed.  But  the  case  is  very  different 
when,  as  here,  the  transfer  is  by  a  direc- 
tor himself,  whose  object  is  to  retire  from 


the  company,  and  who  has  the  power  to 
sec  that  everything  is  done  according  to 
due  regularity,  and  still  more  different 
when  the  transfer  is  made  to  another  per- 
son acting  as  director  of  the  company  ; 
and  it  is  something  more  than  form  when 
the  director  who  makes  the  transfer  does 
not  follow  the  form  prescribed  by  the  act 
of  Parliament  in  that  very  case,  and  when, 
by  reason  of  the  omission  so  to  do,  the 
transferee  becomes  in  no  respect  bound  by 
the  deed  of  settlement,  the  execution  of 
which  was,  by  the  rules  of  the  society, 
prescribed  as  a  preliminary  condition  to 
his  becoming  a  member  of  the  company." 
This  judgment  of  Lord  Romilly  contains 
a  very  clear  statement  of  the  law  on  the 
point.  From  it,  as  an  exposition  of  law, 
the  Lord  Chancellor  did  not  dissent,  but 
he,  nevertheless,  discharged  the  order  of 
the  Master  of  the  Rolls,  upon  the  grounds : 
partly,  of  lapse  of  time,  and  of  the  acquies- 
cence of  the  shareholders  in  the  transaction  ; 
partly,  that  it  was  the  duty  solely  of  the 
remaining  directors  to  see  to  the  execution 
of  the  deed  of  covenant  by  the  transferee. 
Upon  this  latter  point  he  said  :  "  It  is 
quite  tnie  that  Mr.  Bush  was  a  director 
when  he  dealt  with  the  shares,  but  when 
he  parted  with  his  shares  he  was  no  longer 
a  director  or  shareholder,  and  he  had  no 
control  over  the  matter  beyond  having  the 
right  to  file  a  bill.  The  persons  who  were 
to  see  that  within  a  month  the  deed  was 
executed,  were  the  directors  of  the  com- 
pany, and  the  duty  of  seeing  the  deed 
executed  was  thrown  upon  them,  and  not 
upon  Mr.  Bush."  But  really  the  ques- 
tions to  be  settled  in  this  and  similar 
cases,  were  and  are,  first,  whether  a  di- 
rector proposing  to  retire  from  a  company, 
is  or  is  not  bound  to  see  to  the  performance 
of  the  proper  formalities,  and  has  or  has  not 
thrown  upon  him  the  duty  of  doing  all  that 
he  can  do  to  secure  their  due  observance 
secondly,  which  was  a  special  point  here, 
whether  when  there  is  a  transfer  to  an- 
other official,  it  is  not  a  part  of  that  offi- 
cial's contract  to  see  to  the  formalities 
and  thirdly,  whether  failing  these,  he 
ceases  to  be  a  shareholder.  A  corpora- 
tion may  incur  a  liability  different  from 
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has  albwed  transfers  to  be  made  in  a  different  way,  there  is  no  doubt 
but  that  transfers  so  made  would  be  upheld,'  at  least  in  equity. 
'  But  the  rule  would  be  otherwise  where  the  formality  is  one  which 
is  required  by  the  express  terms  of  the  charter  or  general  law.2 
Unless  the  statute  expressly  provides  what  number  shall  constitute  a 
quorum,  a  majority  of  the  whole  board  must  act ;  ^  and  if  any  of  the 
directors  have  a  direct  pecuniary  interest  in  the  act  to  be  done, 
there  must  be  a  majority  exclusive  of  their  votes.*  The  by-laws 
may  provide  what  number  shall  constitute  a  quorum  although  less 
than  a  majority.*  As  a  rule,  all  should  be  notified,  but  it  is  held 
that  where  the  statute  provides  that  a  certain  number  shall  consti- 
tute a  quorum,  and  neither  the  statute  nor  by-laws  provide  for  notice 
to  all,  notice  to  the  rest  is  not  essential  to  the  validity  of  the  action 
of  the  requisite  mimber.®  And  in  all  cases  where  the  requisite 
quorum  was  present,  it  will  be  presumed  that  notice  was  given  as 
required  by  statute  or  the  by-laws.^  But  this  presumption  is  only 
prima  facie,  and  may  be  rebutted  by  proof  that  notice  was  not  in 
fact  given.* 

the  prescriptions  of  its  charter.     Like  in-  Me.   354  ;   Sargent  v.  'Webster,   18  Met. 

dividuals,  it  is  responsible  for  the  manner  (Mass.)  497  ;  Cahill  v.  Kalamazoo  Mut. 

in  which  it  permits  its  agents  to  hold  it  Ins.  Co.,  2  Dong.  (Mich.)  124    Craig  v> 

out  to  the  world.    The  corporation  should  First  Presbyterian  Church,  88  Penn.  St 

disavow  the  practice,  or  the  usages  of  their  42  ;  Wells  v.  Eahway  White  Eubber  Co., 

agents  in  the  transaction  of  business  shall  19  N.  J.  Eq.  402  ;  Price  v.  Grand  Bapids 

be  presumed  to  have  their  sanction.    An  R.  E.  Co.,  13  Ind.  58  ;  Despatch  Line  of 

authority  to  contract  in  a  particular  mode.  Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 

may  be  proved  by  a  vote  of  the  stockhold-  205. 

ers  ;  and  in  prevention  of  fraud  and  prose-         *■  Ernest  v.  NichoUs,  6  H.  L.  Cas.  401 ; 

eution  of  justice,  it  may  be  presumed.     It  Butts  v.  Wood,  37  N.  Y.  317. 
may  be  implied  from  their  acquiescence  in         ^  Hoyt  v.  Thompson,  19  N.  Y.  207. 
the  usual  mode  of  transacting  the  busi-         '  State  v.  Smith,  48  Vt.  266 ;  Edgerly 

ness  of  the  corporation,  and  ezpiiessing  no  v.  Emerson,  23  N.  H.  655. 
objection  against  it.    Buckley  v.  Derby         ''  Mahaska  Co.  B.  E.  Co.  v.  Des  Moines 

Fishery  Co.,  2  Conn.  252  ;  Witte  v.  same.  Valley  E.  B.  Co.,  28  Iowa,  437  ;  McDan- 

id.  260  ;  see  Stafford  v.  Wyckoff,  4  Hill  iels  v.  Flower  Brook  Mfg.  Co.,  22  Vt.  274. 
(N.  Y.),  442.    Green's  Brice's  Ultra  Vires,         '  In  Chouteau  Ins.  Co.  v.  Holmes,  68 

256-258.  Mo.  601,  30  Am.  Kep.  807,  assessments 

1  In  re  Vale  of  Neath,  &c.  Co.,  3  De  were  made  at  special  meetings  of  the  direc- 
6.  &  S.  149.  tore,  at  which  a  quorum  was  present,  but 

2  Pittsburgh,  &c,  E.  E.  Co.  ■».  Clarke,  there  was  no  evidence  to  show  that  notice 
29  Penn.  St.  146.  of  these  meetings  was  given  to  the  direc- 

2  Willcock's  case,  7  Cow.  (N.  Y. )  402 ;  tore,  and  upon  that  ground  it  was  claimed 

People  ».  Twaddle,  18  Hun  (N.  Y.),  427;  that  the  assessments    were    not   legally 

Bnel    V.   Buckingham,    16    Iowa,    284;  made.   Hbnky,  J.,  in  an  opinion  in  which 

Field  V.  Field,  9  Wend.    (N.  Y.)   894;  he  carefully  reviews  the  cases,  s^d :  "It 

Junction  E.  E.  Co.  v.  Eeeve,  15  Ind.  236  ;  does  not  appear  by  express  evidence  that 

Lockwood  t>.  Mechanics'  National  Bank,  notices  of  the  special   meetings  of  thu 

9  E.  I.  808  ;  Cram  v,  Bangor  House,  12  board  of  directors,  at  which  the  assess- 
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There  is  a  distinction  laetween  directory  and  imperative  formali- 
ties.   Directory  formalities  are  those  which  are  for  the  benefit  of 

ments  were  made,  were  given  to  the  direc- 


tors, although  it  does  appear  that  a  quorum 
of  the  directors  was  present  and  made  the 
assessments.  Nor  was  any  evidence  in- 
troduced or  offered  to  show  that  notices 


V.  Ferguson  the  court  said :  '  The  fifth 
man  was  not  present,  nor  was  he  notified 
of  the  meeting.'  It  appeared  that  the 
fifth  township  committeeman  had  not 
been  notified  of  the  meeting,  and  of  course 


were  not  given.     That  all  the  directors  the  presumption  of  the  existence  of  a  fact 

must  be  notified  of  a  special  meeting  of  which  it  was  proved  did  not  exist,  could 

the  board  is  conceded;  but  the  question  not    be  indulged.      So  in   the  Atlantic 

for  determination  is,  whether  if  the  meet-  Delaine  Co.   v.  Mason,  5  B.   I-   463,  « 

ing  be  held  and  a  quorum  be  present,  it  affirmatively   appeared    that    HlU, 

will  be  presumed,  in  the  absence  of  evi-  penter  &  Co.   had  no  notice  of  a 


presumed, 
dence  to  the  contrary,  that  such  notice 
was  given,  and  all  steps  taken  necessary 
to  constitute  it  a  regular  and  valid  meet- 
ing of  the  board.  In  Sargent  v.  Webster, 
13  Met.  (Mass.)  504 ;  Lane  v.  Brainerd, 
30  Conn.  577,  and  McDaniels  v.  The 
Flower  Brook  Mfg.  Co.,  22  Vt.  274,  it 
was  decided  that  such  would  be  the  pre- 
sumption. In  Sargent  v.  Webster  the 
court  observed :  '  Another  objection  of 
the  same  kind  is,  that  it  does  not  appear 
that  notice  of  the  meeting  was  given  to 
all  the  directors.  But  the  contrary  does 
not  appear  ;  and  it  would  be  hazardous  to 
decide  that  every  vote  passed  by  an  aggre 


Car- 
meet- 
ing of  stockholders  at  which  an  assessment 
on  stock  had  heen  made.  In  Stow  v. 
Wyse,  7  Conn.  214,  parol  evidence  was 
admitted  to  prove  that  persons  named  in 
the  vote  at  a  meeting  which  authorized 
the  execution  of  a  deed  for  a  company, 
convened  and  passed  that  vote  without 
any  notice  to  the  other  members  of  the 
company.  In  Wiggin  v.  The  Free  Will 
Baptist  Church,  8  Met.  (Mass.)  301,  there 
was  evidence  of  notice,  but  the  notice 
given  was  held  insufficient.  In  People  v. 
Batohelor,  22  N.  Y.  128,  the  court  based 
its  opinion  upon  the  fact,  which  was 
shown  by  evidence,  that  the  absent  alder- 


gate  body  is  void,  if  it  do  not  appear  by    man  had  no  notice  of  the  meeting  of  the 


the  record  that  all  were  present.  We  be- 
lieve it  is  not  usual,  in  corporate  records, 
to  state  how  the  members  were  noti- 
fied. The  presumption,  "  omnia  rite  aeta," 
covers  multitudes  (*f  defects  in  such  cases, 
and  throws  the  burden  of  proof  upon  those 
who  would  deny  the  regularity  of  a  meet- 
ing, fbr  want  of  due  notice  to  establish  it 
by  proof.'  The  doctrine  thus  declared 
was  as  distinctly  announced  in  the  other 
cases  above  cited,  and  also  in  State  ex  rel. 
Btfrnefeld  v.  Kupferle,  44  Mo.  155.  For 
a  contrary  doctrine  appellant  relies  upon 
the  State  v.  Ferguson,  81  N.  J.  L.  124  ; 
Stow  V.  Wyse,  7  'Conn.  215  ;  Wiggin  v. 
The  Free  Will  Baptist  Church,  8  Met. 
(Mass. )  301  ;  People  v.  Batchelor,  22 
N.  Y.  128;  Atlantic  Mut.  Ins.  Co.  v. 
Fitzpatrick,  2  Gray  (Mass.),  279;  and  Peo- 
ple's Ins.  Co.  V.  Westcott,  14  id.  440,  — 
in  all  of  which  it  af&rmatively  appears 
either  that  no  notice  or  an  insufficient 
notice  had  been  given  of  the  directors'  or 
corporation  meeting,  the  proceedings  df 
which   were    complained   of.     In   State 


board.  The  case  of  Atlantic  Mut.  Fire 
Ins.  Co.  V.  Fitzpatriek,  2  Gray  (Mass.), 
279,  does  seem  to  militate  against  the 
cases  cited  in  13  Met.,  (Mass.)  3  Conn.,  and 
22  Vt. ;  but  there  is  a  very  meagre  state- 
ment of  the  thcts,  and  the  opinion  on  this 
point  is  brief  and  cites  no  authorities.  The 
case  in  13  Met.  is  not  mentioned,  al- 
though two  of  the  four  judges  then  on  the 
bench  were  members  of  the  court  when  the 
case  in  13  Met.  was  decided.  It  certainly 
was  not  intended  to  overrule  that  case, 
and  it  is  difficult  to  determine  from  the 
report  of  the  case  in  2  Gray,  what  precise 
question  was  before  the  court.  People's 
Ins.  Co.  V.  Westcott,  14  Gray  (Mass. ), 
440,  does  not  support  a  different  doctrine 
from  that  held  in  13  Met.  It  turned 
on  the  validity  of  a  by-law  passed  at  a 
special  meeting  of  th«  oOinpany  held  in 
pursuance  of  a  nol3ce  dnly  published, 
'  for  the  purpose  of  making  alterations  in 
the  by-laws,  and  for  the  transaction  of 
such  business  as  may  come  before  them.' 
At  I3ie  meeting  tfhus  held,  the  by-kws 
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the  corporation  and  may  be  waived  by  it,  or  which  it  may  compel 
the  directors  to  observe,  if  they  persistently  neglect  to  do  so.  But 
imperative  formalities  are  those  which  are  essential  to  the  validity 
of  the  act  to  which  they  are  incident.  If  merely  directory  formali- 
ties are  not  observed  by  the  directors,  their  acts  will  be  binding 
upon  the  corporation  as  to  persons  who  have  no  notice  of  the  for- 
mality required.^  In  all  cases  where  agents  are  acting  within 
the  scope  of  apparent  powers,  it  is  presumed  that  they  have  com- 
plied with  all  requisite  formalities,  and  a  person  who  does  not 
kTww  that  they  have  not  done  so,  will  not  be  deprived  of  his  rights 
because  they  did  not  in  fact  comply  with  such  formalities,  when  the 
power  to  do  the  act  is  not  affected  by  the  formality  in  question.^ 
Imperative  formalities  are  rather  in  the  nature  of  conditions  prece- 
dent than  of  formalities.  That  is,  the  power  to  do  an  act  is  made 
dependent  upon  their  observance ;  consequently,  if  they  are  not 
observed  the  act  would  be  without  authority,  and  not  obligatoiy 
upon  the  corporation. 

A  single  director  has  no  power  by  virtue  of  his  office  to  act  for, 
or  bind  the  corporation,  except  in  so  far  as  the  power  has  been 
delegated  to  him  by  the  board.  It  is  the  hoard  of  directors  only 
which  can  act,  and  if  they  constitute  a  director  or  any  other  person 

were  altered  by  making  four  directors  a  one  containing  a  serious  error  is  that  given 

quorum  instead  of  five,  and  seven  addi-  for  defendant,  as  follows :  '  That  there  is 

tional  directors  were  chosen.    Four  of  the  no  evidence  in  this  case  to   show  that 

seven  thus  chosen  were  the  only  directors  either  of  said  meetings  was  called  by  the 

who  were  present  at  the  directors'  meet-  president,  or  that  notice  of  either  of  them 

ing  by  which  the  assessment  was  made,  was,  in  any  way,  given  to  all  the  members 

The  court,  Hoae,  J.,  said:    'But  a  de-  of  the  board  of  directors.'     If  we  have 

cisive  objection  to  the  choice  of  these  new  correctly  stated  the  law,  competent  proof 

directors  is,  that  in  the  call  for  the  meet-  of  the  meeting  of  a  quorum  of  the  board  is 

ing  at  which  they  were  chosen  there  was  priina  fade  evidence  that  it  was  called  by 

no  intimation  of  any  purpose  to  make  such  the  president,  if  such  a  call  were  neces- 

election.'     Expressing  a  doubt  as  to  the  sary,  and  that  notice  of  the  meeting  was 

right  of  the  company  to  elect  directors,  given  to  all  the  directors.     No  error  ma- 

except  at  their  annual  meetings,  he  added :  terially  affecting  the  merits  of  the  contro- 

'No  vote  to  increase  the  number  of  di-  versy  was  committed  by  the  court,  and 

rectors  had  been  passed  at  any  meeting  the  only  serious  error  was  on  the  side  of 

held  for  such  a  purpose.'     It  will  be  ob-  appellant  in  the  instruction  given  for  him, 

served  that  there  was  a  notice,  but  the  of  which  he  cannot  complain." 

court  held  tlie  notice  insufficient  and  the  '  BisseU  v.  Michigan   Southern,   &c. 

election  void.    We  think  that  the  weight  E.  E.  Co.,  22  N.  Y.  258  ;  Bank  of  United 

of  authority  on  this  question  is  to  the  States  v.  Dandridge,  12  Wheat.  (U.S.)  64; 

effect  that  notice  of  a  special  meeting  of  the  Zabriskie  v.  Cleveland,  &c.  E.  E.  Co.,  23 

directors  of  a  corporatimi  loill  be  presumed.  How.  (U.  S.)  381. 

in  the  absence  of  evidence  showing  that  no  '  Bissell  v.  Michigan,  &c,  B.  B.  Co., 

notice  was  given.    The  instructions  of  the  ante. 
court  are  open  to  criticism,  but  the  only 
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'their  agent,  with  certain  powers,  then,  as  to  such  powers  such  director 
cau  act  in  such  matters  as  the  board  itself  could.  As  to  such  matters 
he  then  acts  for  and  in  place  of  the  board  and  with  equal  authority  ; 
and  as  to  such  matters  notice  to,  or  knowledge  acquired  by  him, 
is  notice  to,  or  the  knowledge  of  the  board  and  corporation.'  A 
corporation,  like  an  individual  or  firm,  is  bound  by  the  admis- 
sions and  representations  of  its  directors  and  other  agents,  made 
while  in  the  line  of  their  duty,  and  acting  within  the  scope  of  their 
authority.*    But  the  admission  or  representation  must  be  that  of 


1  Hoover  v.  Wise,  91  U.  S.  308 ;  Ful- 
ton Bank  v.  Canal  Co.,  4  Paige  Ch. 
(K.  Y.)  127  ;  National  North  River 
Bank  v.  Aymer,  3  Hill  (N.  Y.),  263  ; 
Fairfield  Savings  Bank  v.  Child,  72  Me. 
226  ;  39  Am.  Rep.  319. 

2  Burnes  v.  Pennell,  2  H.  L.  497  ; 
Manx's  Case,  2  DeG.  M.  &  G.  622.  The  dec- 
larations or  acts  of  a  director  in  a  corpora- 
tion will  not  bind,  or  in  any  manner  affect, 
the  coi'poration,  unless  they  are  within  the 
scope  of  his  ordinary  powers,  or  some 
special  agency  relative  to  the  suhject  mat- 
ter. Soper  V.  Buffalo  &  Rochester  R.  R. 
Co.,  19  Barb.  (N.  Y.)  310.  Nor  are  the 
declarations  of  individuals,  who  are  direc- 
tors of  a  bank,  not  forming  a  part  of  an 
official  act,  admissible  to  prove  an  antece- 
dent fact  against  the  bank.  Pemigewas- 
sett  Bank  v.  Rogers,  18  N.  H.  255.  Neither 
stockholders  nor  directors,  without  special 
power,  can  create  a  corporate  liability ; 
therefore  the  confessions,  admissions,  or 
knowledge  of  either,  while  not  engaged  in 
the  precise  business  confided  to  them,  can- 
not affect  the  corporation.  Loomis  v. 
Eagle  Bank  of  Rochester,  1  Dis.  (Ohio) 
285.  In  publishing  false  and  fraudulent 
representations  with  regard  to  the  affairs 
of  the  company,  or  in  doing  any  other  act 
not  within  the  scope  of  their  authority  as 
limited  by  the  deed  of  settlement,  they  can- 
not be  considered  as  the  agents  of  the  com- 
pany, so  as  to  bind  the  company.  There- 
fore, if  directors,  in  the  course  of  the 
performance  of  their  duty,  make  false  or 
fraudulent  representations  addressed  to 
shareholders,  and  afterwards  give  them  an 
authorized  circulation  beyond  the  limits 
of  the  company,  a  stranger  acting  upon 
such  representations,  and  suffering  loss  in 
consequence,  has  no  remedy  against  the 


company,  unless  he  can  show  that  the 
whole  company  were  a  party  to  the  fraud. 
He  Royal  British  Bank,  5  Jur.  N.  s.  205. 
Thus,  a  company  was  formed  for  mining 
purposes.     The  prospectus  referred  to  the 
memorandum  and  articles  of  association, 
and  described  in  favorable  teims  a  mine 
for  the  purchase  of  which  a  contract  had 
been  entered  into.     This  mine  was  after- 
wards found  to  be  worthless,  and  the  di- 
rectors rescinded  the  contract,  and  agreed 
to  purchase  another.     It  was  held,  that 
a  shareholder  who  had  subscribed  on  the 
faith  of  the  prospectus  was  entitled  to  an 
injunction  against  an  action  for  this,  al- 
though the  directors  had  themselves  been 
deceived,  and  had  been  guilty  of  no  wilful 
fraud.     Directors  are  bound  to  ascertain 
the  truth  of  the  representations  made  on 
their  prospectus.     Smith  v.  Reese  River 
Co.,  2  L.  R.   Eq.  Cas.    264.     A  corpo- 
ration   entered  into  an  agreement  with 
certain  railroad  contractors,  that,  if  the 
latter  would  contract  to  build  a  certain 
railroad  in  which  the  corporation  were  in- 
terested, upon  the  basis  of  a  stock  subscrip- 
tion, and  subscribe  for  a  specified  amount 
of  stock,  the  former  would  convey  as  many 
shares  of  their  stock  as  should  be  agreed 
upon  by  the  president  and  the  contractors, 
subject  to  the  approval  of  the  directors. 
The  contract  was  subsequently  completed ; 
the  stock  subscribed  for  ;  the  shares  of  the 
corporation  transferred  by  the  president, 
whose  action  the  directors  approved  ;  and 
the  resolution  of  the  directors  was  approved 
by  the  stockholders.     It  was  held,  that, 
even  if  the  road  was  never  built,  and  the 
stock  never  paid  for,  and  admitting  that 
the  corporation  were  entitled  in  equity  to 
a  return  of  their  stock,  neither  the  fairness 
nor  validity  of  the  issue  of  the  stock,  nor 
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the  directors  or  a  quorum  thereof  as  a  body,  or  if  by  only  one  of  the 
directors,  some  other  proof  of  authority  than  the  mere  circumstance 
that  he  was  a  director  must  be  given,^    If  the  director  personally 


the  legality  of  the  election  of  directors 
chosen  by  votes  cast  upon  the  stock  thus 
issued,  was  thereby  impaired.  Savage  v. 
Ball,  17  N.  J.  Eq.  142,  Where  a  corpora- 
tion sued  one  who  had  contracted  to  build 
a  bridge  and  furnish  all  materials,  for  a 
breach  of  the  contract,  it  was  held  that 
the  fact  that  the  work  was  unfinished  be- 
cause the  corporation  had  not  provided 
certain  materials  which  the  president,  a 
director,  told  the  contractor  that  the  cor- 
poration should  furnish,  was  not  avail- 
able ;  on  the  ground,  among  others,  that 
the  directors  had  no  authority  to  give 
a  construction  to  the  written  agreement. 
Hartford  Bridge  Co.  v.  Granger,  i  Conm. 
142.  A  railway  company  which  was  not 
in  a  position  to  raise  money  xmiet  the 
(borrowing  powers  in  their  special  act,  re- 
quiring money,  the  chairman  aad  one  of 
the  directors  raised  it  on  their  joini  and 
several  promissory  notes,  and  the  money 
was  applied  for  the  purpose  of  the  com- 
pany. Subsequently  the  director  paid  the 
notes,  and  brought  his  action  against  the 
chairman,  when  the  board,  "to  discharge 
the  liability  of  the  chairraan,^'  authorized 
the  secretary  to  seal  "  Lloyd's  bonds  "  to 
the  amount  of  the  liability.  It  was  held, 
in  an  action  brought  by  the  chairman  upon 
«nie  of  these  bonds,  that  it  was  illegal,  and 
that  the  plaintiff  could  not  recover. 
Chambers  «.  Manchester  &  Milford  Ry. 
Co.,  33  Law  J.  N.  «.  268.  A  director  is 
not  authorized,  as  such,  without  special 
authority,  to  make  notes  binding  the  cor- 
Jioration.  Lawrence  •».  Gebhard,  41  Barb. 
(IS.  Y.)  575.  Nor  can  iMe  directors  of  a 
mining  association  bind  the  members  by 
accepting  a  bill,  unless  they  are  anthorized 
to  d«  so  by  the  deed  or  instrument  of  co- 
partnership, by  the  necessity  of  such  a 
power  to  the  carrying  on  of  the  business, 
hy  the  usage  of  similar  establishments,  or 
by  express  assent  of  the  party  sought  to 
be  charged.  Still  less  can  they  bind  the 
members  by  a  bill  drawn  upon  the  direct- 
ors by  their  own  servant,  such' a  bill  being 
in  effect  a  promissory  note.  Dickinson  v. 
Valpy,  10  R  &  C.  128. 


1  Thew  V.  Porcelain  Mfg.  Co.,  5  S.  C. 
415 ;  Sciper  v.  Buffalo,  &c.  E.  E.  Co.,  19 
Barb.  (N.  Y.)  310  ;  Huntington,  &c.  R.  E. 
Co.,  V.  Decker,  82  Penn.  St.  119  ;  Penn. 
E.  E.  Co.'s  Appeal,  80  id.  265.  In  Harvey 
V.  West  Side  Elevated  E.  R.  Co.,  13  Hun 
(N.  Y.),  392,  an  action  was  brought  to  re- 
cover the  amount  due  upon  an  account 
stated.  The  plaintiff,  while  vice-president 
of  the  corporation  defendant,  asked  Mr. 
Taylor,  who  was  the  book-keeper  of  the 
corporation,  and  who  also  performed  the 
duties  of  secretary  and  assistant  treasurer 
thereof,  for  a  copy  of  his  account  on  the 
books  of  the  corporation.  Thereupon  Mr. 
Taylor  gave  him  a  transcript  of  his  account 
on  the  ledger.  This  action  is  founded 
solely  upon  that  transcript,  which  the 
plaintiff  claims  is  an  account  stated.  The 
referee  sustained  such  claim  and  rendered 
judgment  for  the  plaintiff  for  the  amount 
which  appeared  by  said  transcript  to  be 
due  him,  with  interest.  The  court,  at 
General  Term,  said:  "We  think  the 
referee  erred.  No  evidence  was  given 
which  shows  that  Mr.  Taylor  was  author- 
ized to  render  an  account  to  the  plaintiff, 
which  should  be  conclusive  on  the  defend- 
ant. Without  such  authority  an  account 
Tendered  by  him  would  not  become  bind- 
ing on  the  corporation  by  the  acquiescence 
of  the  plaintiff.  Even  if  such  an  authority 
might  be  implied  from  the  general  duties 
of  a  treasurer  or  assistant  treasurer,  when 
such  officer  had  rendered  an  account  to  a 
debtor  of  the  corporation,  it  by  no  means 
follows  that  actual  authority  need  not  be 
shown  when  ihe  legal  effect  of  the  act 
would  be  to  liquidate  or  establish  unsettled 
demands  against  the  corporation.  An  offi- 
cer who  does  not  possess  the  power  to 
create  a  debt  against  the  corporation  di- 
rectly, cannot  do  it  indirectly  by  sending 
an  account  which  shows  a  balance  due  to 
the  person  to  whom  it  is  sent.  In  this 
case,  however,  Mr.  Taylor  did  not  assume 
to  exercise  such  a  power.  He  sent  no 
account  to  be  acquiesced  in  or  rejected  by 
the  plaintiff.  His  attention  was  not  called 
to  the  question  whetiier  the  account  wat 
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has  any  interest  in  the  contract,  the  contract  will  be  void  at  the 
election  of  the  cestui  que  trust}  The  prima  facie  or  apparent 
powers  of  directors  are  entirely  different  from  the  prima  facie 
powers  of  their  agents,  because  all  are  bound  to  know  that  they 
act  as  a  board  and  not  individually,  and  that  they  have  no  authority 
to  act  individually  unless  authorized  to  do  so  by  the  board,  or  unless 
their  action  is  subsequently  ratified  by  the  board,  expressly  or  im- 
pliedly ;  whereas  the  ordinary  agents  of  the  corporation  are  presumed 
to  have  authority  commensurate  with  the  duties  with  which  they  are 
entrusted.  Thus,  the  igeineral  manager  of  a  railroad  company  di- 
rected an  assistant  to  have  certain  work  about  the  railroad  done,  and 
in  pursuance  thereof  the  assistant  made  a  contract  with  a  third  party 
to  do  the  work.  A  memorandum  of  the  contract  was  made  which 
simply  recited  that  such  third  person  would  do  the  work,  without 
mentioning  for  whom,  for  a  certain  sum,  under  the  direction  of  the 
engineer  of  the  company ;  and  this  memorandum  was  signed  by  the 
third  person,  and  by  the  assistant,  without  any  designation  of  his 
office,  or  the  capacity  in  which,  or  the  party  for  whom,  he  made 
such  contract,  but  also  without  any  express  assumption  of  personal 
liability.  It  was  held  that  it  was  the  contract  of  the  company .^ 
So  station  agents  are  presumed  to  have  power  to  make  contracts 

full  or  accurate   or  not.    In   short,  he  (Mass.),   1;  Toll  Bridge    Co.   v.   Betts- 

merely  complied  with  the  plaintiff's  re-  worth,  30  Conn.  880 ;  Matteson  v.  N.  Y. 

quest  without  any  intention  of  binding  Central  R.  E.  Co.,  67  Barb.  (K.  Y.)  364 ; 

the    corporation.     An    essential  element  East  River  Bank  v.  Hoyt,  41  id.  441  ; 

of  an  account  stated,  therefore,  is  want-  Crump  v.   United  States  Mining  Co.,   7 

ing,  namely,  that  it  was  rendered  for  the  Gratt.  (Va.)  352;  Union  Mining  Co.  v. 

purpose  of  asserting  a  claim,  or  at  least  of  Bocky  Mt.  National  Bank,  1  Col.  531 ; 

■establishing    the    balance   due   thereby.  2  id.  24«  ;  Green  b.  Ophir  Mining  Co.,  45 

Ujion    these   gi-ounds,   namely,   (1)   that  Cal.  522;  Kennedy  u  Otoe  Nat.  Bank,  7 

no  authority  in  Mr.  Taylor  to  bind  the  Neb.  59 ;  Am.  Express  Co.  v.  Gilbert,  57 

corporation  by  means  of  an  account  stated  111.  468  ;  Kalamazoo  Mfg.  Co.  v.  McAlIis- 

was  shown  ;  and  (2)  that  Mr.  Taylor  did  ter,  32  Wis.  34 ;  Vicksburgh  R.  E.  Co., 

not  intend  or  assume  to  exercise  such  a  ».  Eagsdale,  54  Miss.   200 ;  Mitchell  v. 

power."      The  judgment   was    reversed.  Rome  E.  E.  Co.,   17  Ga.  574 ;   Chicago 

Farrell  Foundry  Co.  v.  Dart,  26  Conn.  Burlington,  &c.  E.  R.  Co.  v.  Coleman,  18 

376  ;  Westfield  Bank  v.  Conner,  37  N.  Y.  111.   297  ;    Miohigain,   &c.    E.  E.   Co.   v. 

320  ;  Smith  v.  North  Carolina  E.  R.  Co.,  Granger,  55  id.  503 ;  Toledo,  &c.  R  R. 

68  N.  C.  107 ;  Charleston,  &o.  R.  R.  Co.  Co.  v.  Fisher,  13  Ind.  258  ;  Howe  Sewing 

«.  Blake,  12  Eioh.,(S.C.)  L.  634;  Bank  Machine   Co.   v.   Snow,   32    Iowa,    433- 

of  Grafton  v.  "Woodward,  5  N.  H.  301.;  HiUar  v.  Crawford,  37  Ind.  279-   Jones 

Law  V.  Conn.  &  Pass.  River  R.  R.  Co.,  45  v.  Planters'  Bank,  9  Heisfc   (Tenn  )  455 
N.  H.  370  ;  46  id.  284 ;  Cocheoo  Bank         i  GUman,  &c.  E,  R.  Od,  v.  Kelly    77 

V.   Haskell,    51  id.   116;    MuMeman  v.  111.426. 

Nat.  Ins.  Co.,  6  W.  Va.  508  ;  Spelman        «  Missouri,    K.   &  T,   E.  E.   Co     v 

V.  Fisher  Iron  Co.,  56  Barb.  (N.  Y.)  151 ;  Brown,  14  Kan.  557. 
Chebnsford   Co.    v.    Demorest,    7    Gray 
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for  their  railroads  for  the  transportation  of  freight.  The  limitations 
on  their  powers  the  public  cannot  take  notice  of,  unless  they  are 
conveyed  to  the  public  in  such  a  manner  as  to  authorize  the  infer- 
ence that  shippers  are  apprised  of  them.^ 

In  a  suit  brought  to  recover  for  loss  of  freight  against  the  de- 
fendants, as  trustees  of  certain  mortgages  to  secure  the  payment  of 
bonds  issued  by  a  railroad  company,  it  was  held  that  to  show  that 
the  defendants  acted  as  such  trustees,  and  had  the  control  and 
management  of  the  road  as  such  was  sufficient ;  it  was  not  neces- 
sary to  show  that  they  were  actually  trustees.^  So  where  the 
plaintiff  was  employed  by  the  vice-president  of  the  defendant 
railroad  corporation,  to  operate  an  electric  light  used  for  the  pur- 
pose of  illuminating  the  defendant's  advertisements,  and  for  ex- 
amining baggage  at  night,  and  the  fact  that  he  was  so  engaged  in 
the  defendant's  service  was  notorious,  and  it  also  appeared  that  bills 
for  services  rendered  by  other  persons  had  been  paid  on  vouchers 
certified  by  the  vice-president,  it  was  held  that  these  facts  were  suffi- 
cient to  warrant  a  jury  in  finding  that  the  vice-president  had 
authority  to  employ  the  plaintiff  for  the  company.^ 

The  reason  for  this  distinction  is  that  in  the  one  case  it  is  to  be 
presumed  that  a  majority  of  the  board  must  assent  to  the  act,  -while 
in  the  latter  case,  as  the  agent  appears  to  have  authority,  it  is  to  he 
presumed  that  he  has  it,  to  the  extent  necessary  for  the  discharge  of 
his  duties. 

It  is  not  necessary  that  the  acts  and  resolutions  of  the  board 
should  be  recorded,  but  if  they  are,  the  record  is  the  best  evidence 
of  their  action,  and  parol  evidence  would  not  be  received  to  establish 
the  facts  shown  by  it;*  but  the  bona  fides  of  their  acts  may  be  in- 
quired into,  and  for  this  purpose  parol  proof  as  to  what  they  did 
may  be  given.^  So  if  the  records  are  lost,^  or  there  is  an  omission 
in  the  records,  they  may  be  supplied  by  parol ;''  and  so  too,  a 
fraudulent  entry  may  be  impeached  by  the  same  class  of  proof.* 

Sec.  156.  vrhere  they   may   meet.  —  A  meeting  of  a  board  of 

directors  may  be  held  outside  the  limits  of  the  State  in  which  the 

1  Pi-uitt  V.  Hannibal  &  St.  J.  E.  R.         6  Waite  v.  Windham  Co.  Mining  Co., 

Co.,  62  Mo.  527.  ante. 

"  Pearson  v.  Wheeler,  55  N.  H.  41.  «  Dix  v.  Akera,  30  Ind.  431. 

*  Shimmeli;.  Erie  Railway  Co.,  5  Daly  '  Tay mouth  v.  Koehler,  35  Mich.  22; 
(N.  Y.),  396.  Ratclifif  17.  Teters,  27  Ohio  St.  66. 

*  Langsdale  v.  Bouton,  12  Ind.  467  ;  '  Thome  v.  Travellers'  Ins.  Co.,  80 
Cram  v.  Bangor  House,  &c.,  12  Me.  354  ;  Peiin  St.  15. 

Edgerley  v.  Emerson,  23  K.  H.  355. 
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corporation  has  its  domicile,  unless  the  charter  or  general  law  ex- 
pressly prohibits  it  from  so  doing.  They  are  ^not  a  corporate  body, 
and  when  acting  as  a  board,  they  are  but  a  board  of  officers  or 
agents,  and  they  may  exercise  their  powers  as  agents  beyond  the 
bounds  where  the  corporation  exists.  Thus,  where  a  charter,  granted 
by  the  State  of  Illinois,  created  a  corporation  and  appointed  a  board 
of  directors,  it  was  held  that  the  directors  had  power  to  meet  and 
act  in  the  State  of  Missouri.^  The  act  of  the  directors  of  a  corpora- 
tion, by  which  an  authority  is  conferred  upon  an  agent  to  execute  a 
deed,  is  not  a  corporate  act ;  the  directors  act  in  such  a  case,  not 
as  the  corporation,  but  as  the  agents  of  and  in  behalf  of  the  cor- 
poration. And  it  is  no  objection  to  the  validity  of  the  vote  of  the 
directors  that  it  was  passed  at  a  meeting  of  the  board  held  out  of 
the  State  where  the  corporation  was  created  and  exists.^  Acting 
merely  as  agents  of  the  corporation,  there  is  no  reason  whj'  they  may 
not  act  as  a  board  in  another  State,  or  even  in  another  country, 
as  well  as  in  the  State  in  and  by  which  the  corporation  was 
created.' 

Sec.  157.  Notice  of  Meetings:  Quorum.  —  Where  the  directors 
have  stated  meetings  either  by  virtue  of  the  charter,  by-laws,  or  reso- 
lution of  the  board,  —  as,  on  the  first  Monday  of  each  month,  etc.,  — 
no  notice  of  such  meetings  is  required,  as  they  are  all  bound  to  take 
notice  of  the  time  and  place  of  the  holding  thereof.*  But  as  to  all 
other,  or  special  meetings,  or  one  to  be  held  at  a  different  place,  each 
member  of  the  board  must  be  notified  thereof  in  the  mode  provided 
by  the  charter  or  by-laws,  or  if  no  provision  is  made  therefor,  then 
personally,  or  in  the  usual  mode.^  Upon  this  head,  the  rules  already 
given  as  to  corporate  meetings  apply  .^ 

Sec.  158.  Compensation  of.  —  The  law  does  not  imply  a  promise 
on  the  part  of  a  corporation  to  pay  directors,  and  in  order  to  entitle 
them  thereto  there  must  be  provision  made  therefor,  either  in  the 
by-laws  or  by  a  resolution  of  the  board,  or  by  some  contract  which 
fixes  the  liability  of  the  company  to  pay.  In  other  words,  they 
must  look  either  to  a  statute  or  a  contract  for  compensation  for  their 

1  Ohio  &  Mississippi  R.  B.  Co.  v.  Mc-         "  Bank  of  Augusta  ».  Earl,  ante. 
Pherson,  35  Mo.  13.  4  Warner  v.  Mower,  11  Vt.  385. 

«  Arms  V.  Conant,  36  Vt.  744  ;  Bank         6  g^ytii  ^  XnAej,  2  H.  L.  Gas    789  • 

of  Augusta  V.  Earle,  13  Pet.  (IT.  g.)  387  ;  In  re  British  Sugar  Eefg.  Co.,  3  K  &  j' 

Smith  V.  Alvord,  63  Barb.  (N.  Y.)  415  ;  408. 
Galveston  R.  R.  Co.  v.  Cowdrey,  11  Wall.         «  See  anU,  S  134 
(U.  S.)  476. 
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services  ;^  and  even  a  resolution  of  the  board,  passed  afim-  the  services 
are  rendered,  gives  no  right  of  action  against  the  company  therefor  ;2 
and  where  the  compensation  is  fixed  by  statute,  they  cannot  be  al- 
lowed extra  compensation  for  services  as  directors  by  a  resolution  of 
the  board ;  ^  but  an  individual  member  of  the  board  may  receive 
compensation  for  services  rendered  lefore  he  became  a  director, 
under  a  resolution  of  the  board ;  *  or,  if  the  compensation  is  fixed 


1  American,  &c.  B.  R.  Co.  v.  Miles, 
52  IlL  174 ;  Cheney  v.  Lafayette,  &c. 
K.  B.  Co.,  68  id.  570  ;  Pierson  v.  Thomp- 
son, 1  Edw.  Ch.  (N.  Y.)  212 ;  HaU  v. 
Vt.  &  Mass.  R.  R.  Co.,  28  Vt.  401; 
Hodges  V.  Rutland,  &c.  R.  R.  Co.,  29  Vt. 
220  ;  Henry  v.  Rutland,  &c.  R.  R.  Co.,  27 
Vt.  435 ;  Bailey  v.  Buffalo,  &c.  R.  R.  Co., 
14  Hun  (N.  Y.),  483  ;  Chandler  v.  Mon- 
mouth Bank,  13  N.  J.  Eq.  255  ;  Jaekson 
®.  N.  Y.  Central  R.  B.  Co.,  2  T.  &  C. 
(N.  Y.)  653 ;  Butts  v.  "Wood,  37  N.  Y. 
317  ;  Maux  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  361  ;  Gridley  v.  La- 
fayette, &c.  R.  R.  Co.,  71  lU.  200  ;  Illinois 
Linen  Co.  v.  Hough,  91  id.  63;  Lafayette, 
Bloomington,  &c.  R.  B.  Co.  ■».  Cheeney,  87 
111.  446.  If  under  a  proper  employment  a 
director  performs  a  duty  as  an  officer,  and 
which  are  usually  performed  by  other 
agencies,  and  which  are  not  required  of 
him  hy  the  charter  or  by-laws  of  the  com- 
pany, such  as  procuring  right  of  way  and 
soliciting  subscriptions,  he  will  be  entitled 
to  compensation  for  such  services.  Holder 
V.  Lafayette,  Bloomington,  &  Mississippi 
B.  E.  Co.,  71  111.  106.  But  he  cannot  re- 
cover for  services  performed  as  a  member 
of  the  executive  committee,  nor  in  making 
efforts  to  contract  for  the  construction  of 
ijie  road,  including  time  and  travel,  as 
these  are  a  part  of  his  duties  as  director. 
Cheeney  D.  Lafayette,  Bloomington,  &  Mis- 
sissippi R.  R.  Co.,  68  111.  570.  Where  a 
director  of  a  railway  company  is  appointed 
treasurer,  and  no  provision  at  the  time  is 
made  for  his  compensation,  he  will  have 
no  right  to  claim  pay  for  the  same,  and 
the  subsequent  allowance  of  a  claim  in  his 
favor  will  not  entitle  him  to  recover. 
Holder  V.  Lafayette,  Bloomington,  &  Mis- 
sissippi B.  E.  Co.,  71  111.  106.  And  the 
same  was  also  held  when  a  director  was  ap- 
pointed and  served  as  secretary  of  the  com- 


pany. Rogers  v.  Hastings,  &c,  E.  E.  Co., 
22  Minn.  25.  Before  a  director  can  re- 
cover for  his  services  as  such,  it  must  ap- 
pear that  a  by-law  or  a  resolution  had  been 
adopted  allowing  such  compensation.  It 
will  not  be  sufficient  to  prove  that  the 
matter  of  allowing  compensation  was  talked 
over  by  the  board  when  in  session,  where 
the  records  of  the  company  fail  to  show 
any  allowance.  Where  a  by-law  of  a  rail- 
way company  provided  that,  whenever 
any  bill  against  the  company  should  be 
certified  as  correct  by  a  majority  of  the  ex- 
ecutive committee,  the  president  or  vice- 
president  should  draw  an  order  on  the 
treasurer  for  the  amount  thereof,  and  that 
the  secretary  should  countersign  the  same, 
which  order  should  constitute  a  propef 
voucher  against  the  company ;  and  a  bill 
for  the  services  of  a  director  was  indoi'sed, 
"approved  by  the  executive  committee,*' 
and  signed  by  only  two  of  the  committee, 
which  consisted  of  iive  members,  it  was 
held  that  the  bill  was  not  properly  audited 
in  pursuance  of  the  by-law,  and  afforded 
no  evidence  of  an  account  stated.  Eock- 
ford,  Eock  Island  &  St.  Louis  E.  K.  Co.  «. 
Sage,  65  111.  328.  A  railway  company 
cannot,  at  an  ordinary  general  meeting, 
make  a  donation  to  its  directors  on  account 
of  past  services  performed  by  them.  Hut- 
ton  V.  West  Cork  By.  Co.,  L.  R.  23  Ch. 
Div.  654. 

^  Loan  Association  v.  Stonemetz,  29 
Penn.  St.  634  ;  Dunton  v.  Imperial  Gas 
Co.,  3  B.  &  Ad.  125  ;  N.  Y.  &  N.  H. 
B.  R.  Co.  V.  Ketchum,  27  Conn.  170. 

*  Branch  Bank  at  Mobile  v.  Collins,  7 
Ala.  95  ;  Branch  Bank  at  Mobile  v.  Scott, 
7  id.  107. 

*  Branch  Bank  at  Mobile  v.  Collins, 
ante;  IS.  Y.  &  N.  H.  E.  E.  Co.  1». 
Ketchum,  aide. 
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by  the  board,  it  may  undoubtedly  be  increased  by  a  vote  of  the 
board  during  his  term.  So,  too,  he  may  recover  for  services  ren- 
dered by  him  while  a  director,  as  agent  of  the  company  at  its 
request,  but  not  in  his  character  as  director  ;i  and  the  question  as  to 
whether  such  services  were  special,  so  that  he  is  entitled  to  pay 
therefor,  depends  upon  the  circumstance  whether  they  were  ren- 
dered at  the  request  of  the  board,  express  or  implied,  and  whether 
they  were  such  as  could  be  rendered,  by  a  person  other  than  a 
director; 2  and  in  a  Mississippi  case^  it  was  held  that  "special" 
services  are  such  as  are  rendered  outside  the  board  meetings,  but  the 
doctrine  of  this  case  is  hardly  in  accordance  with  the  authorities 
upon  this  point. 

The  rule  relating  to  the  right  of  a  director  to  compensation,  except 
where.it  is  provided  for  as  stated  supra,  is  so  strict  that  it  has  been 
held  that  even  a  director  who  receives  no  compensation  cannot 
recover  a  reward  offered  by  the  corporation  for  the  recovery  of 
money  of  which  it  has  been  robbed,,  etc.,*  upon  the  ground  that  in 
using  his  efforts  in  this  direction  he  was  doing  no  more  than  his 
duty  as  director ;  but  it  is  believed  that  according  to  the  weight  of 
authority  this  would  be  deemed  a  special  service  for  which  a  recovery 
may  be  had.  In  the  case  of  a  president,  treasurer,  and  other  officers 
elected  by  the  board,  and  who  are  also  directors,  they  are  not  entitled 
to  extra  compensation  therefor  unless  it  is  provided  for  either  in  the 
charter,  by-laws,  or  by  resolution  of  the  board ;  but  the  rule  is  other- 
wise where  such  officer  or  agent  is  not  a  member  of  the  board,  and 
in  the  latter  case,  even  though  no  compensation  is  voted  or  fixed 
he  would  be  entitled  to  recover  the  reasonable  value  of  his  ser- 
vices upon  a  quantum  meruit?  Por  money  necessarily  expended  by 
a  director  in  good  faith  for  the  corporation,  he  is  entitled  to  be 
reimbursed.^ 

Sec.  159.  Directors'  Knowledge  of  Facts  is  Knowledge  of  the 
Corporation,  when.  —  Notice  given  to  a  board  of  directors,  is  notice  to 

1  Chandler  «.  Monmouth  Bank,  13  *  Shackelford  v.  New  Orleans,  &c. 
N.  J.  Eq.   255  ;   Henry  v.  Rutland,  &o.     E.  E.  Co.,  anU. 

E.  E.  Co.,  ante  ;  Hodges  «.  Eutland,  &o.         *  Stacy  v.  State  Bank,  5  111.  91. 

R.  E.  Co.,  ante  ;  Shackelford  v.  New  Or-         «  Holden  v.  Lafayette,  &o.  R.  R.  Co., 

leans,  &c.  E.  R.  Co.,  37  Miss.  202  ;  Santa  71  111.  106. 

Clara  Mining  Association  v.  Meredith,  49         8  Fraylor  ■».  Sonora  Mining  Co.,    17 

Md.  389 ;  Rogers  v.  Hastings,  22  Minn.  25.  Gal.  594  ;  Rogers  v.  Hastings,  ante  ;  Mis- 

2  Henry  v.  Rutland,  &c.  R.  E.  Co.,  souri  R.  R.  Co.  v.  Richards,  8  Kan. 
ante  ;  Hodges  ».  Rutland,  &c.  R.  R.  Co.,  101. 

omtt. 
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the  corporation  and  to  their  successors  in  office}  but  in  order  to  affect 
a  corporation  with  notice  or  knowledge  of  a  fact,  because  given  to, 
or  within  the  knowledge  of  one  or  more  of  the  board,  it  must  appear 
that  he  acquired  such  knowledge,  or  received  such  notice  while  act- 
ing officially  in  the  business  of  the  corporation ;  ^  and  knowledge  of 
facts  which  comes  to  him  privately,  or  by  public  rumor,  and  which 
he  does  not  communicate  to  the  board  is  not  binding  upon  the  cor- 
poration.*   But  notice  to  him,  or  knowledge  acquired  by  him,  while 


1  In  ve  German  Mining  Co.,  4  DeG.  M. 
&  G.  19  ;  Gridley  v.  Lafayette,  &o.  E.  E. 
Co.,  ante;  Merrick  «.  Peru  Coal  Co.,  61 
111.  472. 

2  Fulton  Bank  v.  N.  Y.  &  Sharon  Ca- 
nal Co.,  4Paige  Oh.  (N.y.)127;  Mechanics' 
Bank,  &c.  v.  Seton,  1  Pet.  (U.  S.)  299. 

»  Farrell  Foundry  Co.  v.  Dart,  26 
Conn.  376  ;  La  Farge  Ins.  Co.  v.  Bell,  22 
Barb.  (N.  Y.)  54;  United  States  Ins.  Co. 
V.  Shriver,  3  Md.  CL  381;  Firat  National 
Bank  v.  Gifford,  47  Iowa,  575 ;  Great 
Western  R.  E.  Co.  v.  Wheeler,  20  Mich. 
419;  First  National  Bank  v.  Christopher, 
40  N.  J.  L.  435;  Smith  v.  Board  of  Water 
Commissioners,  38  Conn.  208.  In  Nar 
tional  Bank  v.  Norton,  1  Hill  (N.  Y.)  572, 
in  the  form  of  dicta  it  is  said  that  the 
director  to  whom  notice  is  given  officially, 
for  communication  to  the  board,  "must 
necessarily,  perhaps,  be  considered  as  the 
agent  of  the  bank,  to  that  extent."  In  Bank 
of  United  States  v.  Davis,  2  Hill  (N.  Y.), 
451,  a  different  principle  is  adopted,  which 
is  followed  in  North  River  Bank  v.  Aymar, 
3  Hill  (N.  Y.),  262,  that,  no  matter  how 
the  knowledge  is  ac(iuired  by  a  director, 
if  he  ads  as  a  member  of  the  board  upon 
the  transaction  in  regard  to  which  he  has 
notice,  his  knowledge  is  the  knowledge  of  the 
board.  The  court,  in  United  States  Ins. 
Co.  V.  Shriver,  3  Md.  Ch.  381,  distinctly 
disapproves  of  these  cases.  Commercial 
Bank  Ji.  Cunningham,  24  Pick.  (Mass.) 
270,  is  also  opposed  to  this  principle.  In 
that  case  one  of  the  directors  was  also  one 
of  those  contracting  with  the  corporation. 
The  court,  in  deciding  that  his  knowledge 
of  matters  concerning  the  contract  was  not 
notice  to  the  bank,  say:  "To  admit  the 
stockholders  or  directors  of  a  bank  to  sub- 
ject it  to  liability,  or  to  affect  its  interests, 
imUss  they  ha/oe  authority  so  to  do  expressly 


by  its  charter,  would  be  attended  with  the 
most  dangerous  consequences,  and  is  cer- 
tainly not  sanctioned  by  any  authority." 
Notice  to  a  stockholder  is  not  notice  to  the 
corporation,  but  knowledge  actually  im- 
parted to  the  board  by  a  director  or  stock- 
holder at  a  regular  meeting,  is  notice  to 
the  corporation.  Bank  of  Pittsburgh  v. 
Whitehead,  10  Watts  (Penn.),  397;  Custer 
V.  Tompkins  Co.  Bank,  9  Penn.  St.  27. 
And  in  no  case  where  an  officer  of  a  corpo- 
ration is  dealing  with  them  in  a  matter  in 
which  his  own  interest  is  opposed  to  theirs, 
can  he  be  deemed  to  represent  them  in  the 
transaction  with  effect  to  charge  them  with 
knowledge  he  may  possess,  but  has  not 
communicated  to  them,  and  which  they  do 
not  otherwise  possess,  of  facts  derogatory  to 
the  title  he  conveys.  Barnes  v.  Trenton 
Gas  Light  Co.,  27  N.  J.  Eq.  33  ;  Commer- 
cial Bank  v.  Cunningham,  24  Pick.  (Mass.) 
270;  Winchester  ».  Baltimore,  &c.  R.  K. 
Co.,  4Md.  231;  First  Nat.  Bank  of  Hights- 
town  V.  Christopher,  40  N.  J.  L.  435 ; 
Stevenson  «.  Bay  City,  26  Mich.  44;  Wick- 
ersham  v.  Chicago  Zinc  Co.,  iS  Kan.  481. 
In  Great  Western  Railway  ».  Wheeler,  20 
Mich.  419,  it  is  said  that  as  a  corporation 
has  no  memory,  except  through  ii3  agents 
and  its  records,  the  knowledge  of  any  fact 
by  an  agent  of  a  corporation  does  not  con- 
stitute notice  of  such  fact  to  the  company 
after  the  termination  of  the  agency,  where 
the  subject  of  notice  has  no  relation  to  any 
usage,  system,  course  of  business,  or  per- 
sistently impressive  circumstance  upon 
which  a  presumption  can  be  raised,  that 
knowledge  of  it  once  brought  home  to  an 
agent  must  permanently  attach  to  the  cor- 
poration. Thus,  knowledge  of  the  arbi- 
trary mark  of  a  consignee  of  goods  by 
railroad,  possessed  by  a  former  officer  or 
agent  of  the  railroad  company,  such  knowl- 
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he  is  adiTig  for  the  corporation  and  for  its  benefit,  relating  to  such 
transaction,  binds  the  corporation '  unless  he  is  acting  adversely  to 

edge  not  having  been  acquired  by  any 
usage,  custom,  or  course  of  business  of  the 
company,  is  not  the  knowledge  of  the 
company.  Notice  of  such  fact  should 
attach  to  the  principal  only  so  long  as  the 
knowledge  remains  present  in  the  agency. 
Where  a  corporation  or  its  stockholders 
sue  directors  for  fraudulent  management, 
the  knowledge  of  these  directors  cannot  be 
set  up  as  the  knowledge  of  the  corporation, 
in  order  to  raise  the  bar  of  the  statute  of 
limitations  to  the  action.  Eyan  v.  Leaven- 
worth, &c.  R.  E.  Co.,  21  Kan.  365,  404. 
The  notice  must  be  express,  and  to  the 
agents  of  the  company  as  such.  Hazard  v. 
Durand,  11  B.  L  195 ;  Smith  v.  Water 
Com'rs,  SS  Conn.  208  ;  Gaston  v.  Am. 
Exch,  Bank,  29  N.  J.  Eq.  98;  Bank  of 
America  v.  McNeil,  10  Bush  (Ky.),  54; 
Quincy  Coal  Co.  v.  Hood,  77  HI.  68; 
Singer  llfg.  Co.  v.  Holdfodt,  86  111.  455; 
Phelps  V.  Maxwell's  Cr.  Mining  Co.,  49 
Cal.  336.  Where  a  corporation  has  two 
agents  of  equal  power  and  authority,  notice 
to  one  is  constructive  notice  to  the  other, 
and  therefore  notice  to  the  corporation. 
Peny  v.  Simpson  Mfg.  Co.,  37  Conn.  520. 
In  order  to  affect  a  corporation  by  the 
knowledge  of  a  fact  on  the  part  of  one  of 
its  directors,  it  is  necessary  that  he  should 
have  such  knowledge  while  acting  officially 
in  the  business  of  the  corporation,  or  that 
he  should  have  been  acting  at  the  time 
under  special  authority  conferred  upon  him, 
other  than  what  he  possessed  as  one  of  its 
directors.  Farrell  Foundry  Co.  o.  Dart, 
26  Conn.  376  ;  Nat  Security  Bank  v. 
Cushman,  121  Mass.  490  ;  Piatt  v.  BiiTO- 
ingham  Axle  Co.,  41  Conn.  255;  Westfield 
Bank  v.  Cornen,  37  N.  Y..320;  First  Nat. 
Bank  of  Hightstown  v.  Christopher,  40 
N.  J.  L.  435 ;  Pittsburgh,  &c.  E.  E.  Co. 
V.  WooUey,  12  Bush  (Ky.),  451  ;  Wells  w. 
American  Ex.  Co.,  44  Wis.  342  ;  First 
Nat.  Bank  of  Davenport  v.  Gifford,  47 
Iowa,  575.  Thus,  knowledge  of  a  director 
of  a  bank,  as  to  the  object  for  which  certain 
bills  of  exchange  were  delivered  to  a  party 
applying  to  the  bank  for  their  discount, 
such  director  not  being  present  at  the 
meeting  of  the  directors  at  which  such  ap- 
plication was  made  and  such  bills  dis- 


counted, and  not  having  communicated 
his  knowledge  to  any  other  director  or  offi- 
cer of  the  bank,  is  not  to  be  regarded  as 
notice  to  the  bank.  Farmers  and  Citizens' 
Bank  v.  Payne,  25  Conn.  444.  Where  a 
director  of  a  bank,  authorized  on  certain 
conditions  to  'procure  notes  for  discount, 
got  a  note  under  pretence  of  having  it 
discounted,  when  the  conditions  were  not 
satisfied,  and  the  maker  knew  of  the  con- 
ditions, it  was  held  that  the  director  did 
not  act  officially,  and  that  the  bank,  to 
which  the  note  had  been  passed  by  the 
director  in  pledge  for  a  loan  to  himself, 
was  not  affected  with  notice  of  the  circum- 
stances under  which  the  note  was  given, 
but  could  recover  on  it  from  the  maker. 
Washington  Bank  v.  Lewis,  22  Pick. 
(Mass.)  24.  But  where  a  director  of  a 
corporation  bought  lands  from  it,  and 
united  with  others  in  fonuing  a  new  com- 
pany and  subscribed  for  almost  all  of  its 
stock,  became  one  of  its  officers  and  direc- 
tors, and  shortly  afterwards,  in  pursuance 
of  an  entire  plan,  conveyed  the  same  lands 
to  the  new  company  in  payment  of  his 
subscription,  the  new  company  was  held 
to  be  affected  with  notice  of  the  circum- 
stances impairing  his  title.  Hoffman  Steam 
Coal  Co.  V.  Cumberland  Coal  &  Iron  Co., 
16  Md.  466.  In  United  States  Ins.  Co.  v. 
Shriver,  3  Md.  Ch.  381,  the  court  say: 
"The  sound  and  safe  rule  on  the  subject 
is  this:  that  notice  given  to  a  director  pri- 
vately, or  which  he  acquires  from  rumor, 
or  through  channels  open  to  all  alike,  and 
which  he  does  not  communicate  to  his  as- 
sociates at  the  board,  will  not  bind  the 
institution.  But  if  the  notice  is  given  to 
him  officially  for  the  purpose  of  being  com- 
municated, although  such  notice  should 
not  be  so  communicated,  the  institution  is 
bound  by  it." 

1  United  States  Ins.  Co.  v.  Shriver, 
ante  ;  General  Ins.  Co.  of  Md.  v.  United 
States  Ins.  Co.  of  Baltimore,  10  Md.  517  ; 
National  Bank  v.  Norton,  1  Hill  (N.  Y.), 
572  ;  Bank  of  United  States  v.  Davis,  2 
id.  451  ;  Citizens'  Bank  v.  Payne,  25 
Conn.  444 ;  Commercial  Bank  v.  Cun- 
ningham, 24  Pick.  (Mass. )  270 ;  Terrell  v. 
Branch  Bank,  12  Ala.  502. 
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the  corporation  or  in  fraud  of  it.^  But  a  different  rule  prevails  as  to 
notice  given  to  or  knowledge  acquired  by  such  officers  of  the  corpo- 
ration as  the  president,*  cashier,^  secretary,*  or  agents,^  coming 
within  their  line  of  duty ;  and  as  to  matters  about  which  they  are 
acting  or  have  authority  to  act  for  the  corporation,  notice  or  knowl- 
edge is  imputable  to  the  corporation,  as  it  is  to  be  presumed  that 
they  communicated  it  to  the  corporation.  But  neither  notice  to  nor 
the  knowledge  of  *  a  stockholder,  although  he  subsequently  becomes, 
an  officer/  is  binding  upon  the  corporation. 

Sec.  160.  Liability  of  Directors  to  the  Public  for  Fraud.  —  By 
reason  of  the  position  which  directors  occupy  to  the  corporation, 
and  the  means  which  they  have  of  knowing  its  actual  condition, 
financial  and  otherwise,  if  they  make  false  and  fraudulent  *  statements 
as  to  the  value  of  the  stock  or  the  condition  of  the  business  of  the 
corporation,  knowing  them  to  he  false,  they  are  liable  to  the  parties  to 
whom  they  were  made,  and  by  whom  they  were  acted  upon,  for  all  the 
damage  which  they  thereby  sustain  and  no  other  privity  between 
them  is  necessary.*    If  the  fraud  is  committed  by  the  way  of  a  pro- 


»  Smith  V.  South  Royalton  Banlc,  32 
Tt.  341;  Bank  of  United  States  v.  Davis, 
ante ;  Fulton  Bank  ■».  Benedict,  1  Hall 
(N.  Y. ),  480;  Mechanics'  Bank  v.  Sohaum- 
berg,  38  Mo.  228. 

^  City  Bank  of  New  York  v.  Barnard, 
1  Hall  (N.  Y.),  70;  Hoffman,  &c.  Co.  v. 
Cumberland,  &c.  Co.,  16  Md.  466  ;  Barnes 
V.  Trenton  Gas  Co.,  27  N.  J.  Eij.  33; 
First  National  Bank  u.  Gifford,  ante. 

8  Porter  V.  Bank  of  Rutland,  19  Vt. 
410  ;  Commercial  Bank  v.  Wood,  7  W.  & 
S.  (Penn.)  89.  Although  it  seems  that 
the  information  or  notice  must  be  acquired 
or  given  while  he  was  acting  as  president. 
Winchester  v.  Baltimore,  &c.  R.  E.  Co., 
4  Md.  231  ;  Miller  v.  Illinois  Central 
R.  B.  Co.,  24  Barb.  (N.  Y.)  312. 

*  Trenton  Banking  Co.  v.  Woodruff, 
1  N.  J.  Eq.  117. 

6  Goodall  V.  N.  E.  Mut.  Fire  Ins.  Co., 
25  N.  H.  169  ;  Schenck  v.  Mercer  County 
Mut.  Ins.  Co.,  24  N.  J.  L.  447. 

»  Black  V.  Camden,  &c.  R.  E.  Co.,  45 
Barb.  (N.Y.)  40;  NashvUle,  &c.  E.  R. 
Co.  V.  Elliott,  1  Coldw.  (Tenn.)  611; 
Danville  Bridge  Co.  ii.  Pomroy,  15  Penn. 
St.  151. 

'  Union  Canal  Co.  v.  Lloyd,  4  W.  &  S. 
(Penn.)  393 ;  Housatonic  Bank  v.  Martin, 


1  Met.  (Mass.)  294;  Bank  of  Fittsbnigb 
V.  Whitehead,  10  Watts  (Penn.),  393. 

«  The  Admiral,  8  L.  R.  N.  s.   91. 

9  Teague  v.  Irwin,  127  Mass.  217.  The 
directors  of  a  company  who  create  a  trust 
in  the  property  of  the  corporation,  and 
constitute  a  part  of  their  own  number 
trustees  to  consider  and  determine  the 
management  and  sale  of  such  property, 
come  within  the  rule  which  forbids  a  trus- 
tee to  administer  the  trust  for  his  own 
benefit.  Directors  cannot,  by  creating 
such  a  trust,  create  a  claim  in  their  own 
favor  to  compensation  for  the  perfonnance 
of  the  duties  of  the  trust.  Ogden  v.  Mur- 
ray, 39  N.  Y.  202.  In  an  English  case, 
Madrid  Bank  v.  Polly,  L.  R.  7  Eq.  442, 
the  articles  of  association  of  a  banking 
company  with  a  nominal  capital  of  £1,200,- 
000  in  60,000  shares,  of  which  the  pro- 
spectus stated  that  the  first  issue  would  be 
30,000,  empowered  the  directors  to  com- 
mence business  as  soon  as  they  should 
think  fit,  notwithstanding  the  whole  capi- 
tal might  not  have  been  subscribed  for, 
and  provided  that  upon  the  first  allotment 
of  shares  £10,000  should  be  paid  to  the 
promoters.  When  only  5,000  shares  had 
been  subscribed  for,  and  before  the  com- 
pany was  in  a  situation  to  commence  bnsi- 
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spectus  containing  false  and  fraudulent  statements,  relative  to  mat- 
ters peculiarly  within  their  knowledge,  issued  by  all  or  only  a  part 


ness,  the  directors  allotted  the  shares  and 
paid  £5,000  to  the  promoters,  who  imme- 
diately paid  to  four  of  the  directors  £500 
apiece.  The  company  having  been  ordered 
to  he  wound  up,  it  was  held  in  a  suit  by 
the  official  liquidator,  in  the  name  of  the 
company  against  the  directors,  to  which 
the  promoters  were  not  parties,  that  the 
directors  could  not  be  charged  with  the 
money  paid  to  the  promoters,  but  that 
each  of  the  four  directors  must  repay  to 
the  company  the  £500  received  by  him 
from  the  promoters.  The  promoters  of  a 
company,  who  were  also  directors,  pur- 
chased land  and  sold  it  to  the  company  at 
an  increased  price,  retaining  the  difference 
for  themselves.  Part  of  the  purchase- 
money  was  paid  in  debenture  bonds.  After 
the  company  had  gone  into  liquidation, 
L.,  a  director,  but  not  one  of  the  pro- 
moters, purchased  100  of  the  debentures  for 
which  he  claimed  to  prove.  It  was  held 
that  L.,  as  a  director,  could  not  plead 
ignorance  of  the  purchase  by  which  the 
shareholders  were  defrauded ;  that  having 
been  in  the  position  of  a  trustee  for  the 
shareholders,  he  could  not,  by  the  pur- 
chase of  the  debentures  after  the  insol- 
vency, make  a  profit  out  of  «  transaction 
which,  as  such  trustee,  he  ought  to  have 
prevented ;  and  that  the  claim  must  he 
disallowed.  Be  Imperial  Land  Co.  of  Mar- 
seilles, L.  E.  4  Ch.  D.  566.  The  mere 
fact  that  one  is  a  director  and  stockholder 
in  a  corporation,  does  not  render  him  liable 
for  the  frauds  and  misrepresentations  of 
the  active  managers.  Some  knowledge 
and  participation  in  the  act  claimed  to  be 
fraudulent  must  be  brought  home  to  the 
person  charged.  It  is  only  where  a  direc- 
tor lends  his  name  and  influence  to  pro- 
mote a  fraud,  or  is  guilty  of  some  violation 
of  law  or  other  mismanagement,  that  he  is 
personally  liable.  Arthur  v.  Griswold,  55 
K.  Y.  400.  In  a  company  formed  for  the 
purchase  of  a  business,  where  the  power  to 
make  the  purchase  is  distinctly  conferred 
on  the  directors,  though  the  character  of 
the  business  turns  out  to  be  ruinous,  un- 
less that  character  was  obviously  apparent 
when  the  purchase  was  made,  the  directors 
VOL.  I.  —  28 


will  not  be  personally  responsible  for  mak- 
ing it.  In  such  a.  case,  malfeasance  or 
gross  negligence  must  be  shown.  Overend 
&  Gumey  Co.  v.  Gibb,  L.  R.  5  H.  of  L. 
480.  In  a  bill  for  the  specific  performance 
of  a  resolution  passed  by  the  board  of  di- 
rectors of  a  railway  company,  the  plaintiff 
alleged  that  he  was  entitled  to  have  a  cer- 
tain number  of  shares  allotted  to  him  under 
the  resolution ;  and  prayed  that  if  it  should 
appear  that  all  the  shares  had  been  allotted 
to  other  shareholders,  the  directors  might 
indemnify  him  out  of  their  own  shares,  or 
might  be  charged  with  damages.  All  the 
shares  had  been  allotted  before  the  filing  of 
the  bill.  It  was  held  that  as  no  relief  by 
way  of  sjKciflc  performance  was  possible, 
the  plaintiffs  claim  for  damages  failed 
also.  In  such  a  case  the  plaintiffs  claim 
against  the  directora  to  be  indemnified 
out  of  their  own  shares,  is  only  a  claim  for 
damages  in  another  form.  Ferguson  v. 
Wilson,  L.  E.  2  Ch.  App.  77.  The  di- 
rectors of  a  corporation  organized  under  a 
general  law,  are  chargeable  with  knowledge 
of  the  provisions  of  the  law  regulating 
their  duties,  or  imposing  liabilities  upon 
them.  Van  Etten  v.  Eaton,  19  Mich.  187. 
Three  directors  of  a  railway  company 
opened,  on  behalf  of  the  company,  an  ac- 
count with  a  bank,  and  sent  a  letter,  signed 
by  them  as  directors,  requesting  the  bank 
to  honor  checks  signed  by  two  of  the  di- 
rectors, and  countersigned  by  the  secretary. 
The  account  was  largely  overdrawn  by 
means  of  such  checks,  and  the  bank,  hay- 
ing failed  to  obtain  reimbursement  in  full 
by  execution  on  the  corporate  property, 
filed  a  bill  to  make  the  directors  personally 
liable.  It  was  held,  1.  That  the  letter  did 
not  make  the  directors  personally  liable  for 
the  debt ;  for,  even  assuming  the  letter  to 
contain  a  representation  that  the  directors 
had  power  to  overdraw  the  account,  and 
such  representation  to  be  erroneous,  this 
was  not  a  representation  of  fact  which  the 
persons  making  it  were  bound  to  make 
good,  but  only  a  mistaken  representation 
of  the  law.  2.  That  even  if  the  represen. 
tation  had  been  such  as  the  directors  were 
bound  to  make  good,  the  bank  could  have 
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of  the  directors,  any  person  into  whose  hands  it  comes  has  a  right 
to  rely  and  act  upon  its  truth;  and  doing  so,  although  it  is  not 
the  only  inducement  to  an  investment  in  the  stock,  yet  all  the 
directors  who  issued  or  sanctioned  it  are  liable  to  such  party  for  the 
damages  resulting  to  him  from  such  investment,^  and  no  other  priv- 
ity need  be  showa^    But  in  order  to  amoimt  to  an  actionable  fraud. 


no  remedy  against  them,  since  it  had  been 
able  to  enforce  the  same  remedies  against 
the  company  as  if  the  representation  had 
been  true.  Beattie  v.  Lord  Ebury,  L.  R. 
7  Ch.  App.  777.  Where  a  director  of  a 
company  caused  shares  to  be  allotted  to 
three  of  his  infant  children,  and  the  com- 
pany, being  unsuccessful,  was  ordered  to 
be  wound  up  before  such  children  attained 
their  majority,  the  father  was  held  liable 
for  the  calls  due  on  such  shares,  because  of 
his  breach  of  duty  as  director  in  having 
shares  allotted  to  infants,  Se  Crever  & 
Wheal  Abraham,  &o.  Mining  Co.,  L.  E.  8 
Ch.  45. 

1  Morgan  v.  Skiddy,  62  N.  Y.  319; 
United  Society  of  Shakers  v.  Underwood, 
9  Bush  (Ky.),  609  ;  Vreeland  v.  N.  J. 
Stone  Co.,  32  N.  J.  Eq.  188;  Cross  v. 
Sackett,  2  Bosw.  (N.  Y.)  617;  Newbery 
V.  Garland,  31  Barb.  (N.  Y.)  121 ;  Clark 
V.  Dickson,  6  C.  B.  n.  s.  453;  Hill  v. 
Lane,  L.  B.  11  Eq.  215.  In  Peck  v. 
Gumey,  L.  R.  6  H.  L.  377,  it  is  held 
that  the  liability  of  the  directors  is  lim- 
ited to  parties  who  purchased  of  or  were 
misled  by  them.  Henderson  v.  Lacon, 
L.  R.  5  Eq.  249  ;  Bumes  v.  Fennell,  2  H. 
L.  Cas.  497 ;  Swift  v.  Winterbotham,  L. 
E.  8  Q.  B.  244  ;  Davidson  v.  Tulloch,  3 
Macq.  783. 

^  In  Salmon  v.  Richardson,  30  Conn. 
360,  directors  of  an  insurance  company 
fraudulently  permitted  false  statements  to 
be  officially  made  and  published  by  the 
president  and  secretary  of  the  company  as 
to  its  assets  and  condition,  and  the  plain- 
tiff was  induced  thereby  to  insure  in  the 
company.  The  company  was  at  the  time 
utterly  insolvent,  and  after  the  loss  of  the 
property  insured  the  plaintiff  was  able  to 
get  nothing  upon  his  policy.  In  a  suit 
brought  by  him  against  the  directors,  it 
"was  held  that  they  were  not  saved  from 
personal  liability  for  the  injury  by  reason 
of  the  fact  that  they  were  acting  officially. 


The  declaration,  after  alleging  that  the 
insurance  company  was  incorporated  and 
carrying  on  the  business  of  insurance,  and 
that  the  defendants  were  directors  of  the 
company,  averred  "  that  the  said  directors, 
the  defendants,  for  the  purpose  of  giving 
the  company  a  fictitious  credit,  and  to  in- 
crease its  business,  etc.,  did  falsely  and 
fraudulently  represent,  etc.,"  and  that  the 
plaintiff  relying  upon  such  representations 
made  his  contract  of  insurance  with  the 
company.  It  was  held  that  the  declara- 
tion was  not  insufficient,  by  reason  of  the 
manner  of  alleging  the  acts  of  the  defend- 
ants, for  a  recovery  against  them  person- 
ally; and  that  the  want  of  privity  between 
the  plaintiff  and  the  defendants,  by  reason 
of  the  fact  that  his  contract  was  with  the 
company  and  not  with  them,  did  not  affect 
his  right  of  recovery  against  the  defend- 
ants, since  the  action  was  founded,  not 
upon  the  contract,  but  upon  the  fraud  of 
the  defendants  in  inducing  him  to  make 
it.  Under  such  circumstances  an  action 
would  lie,  cUthough  the  parlies  were  entire 
stramgers  to  each  other.  R.,  one  of  the 
defendants,  denied  his  participation  in  the 
firaud,  and  aU  knowledge  that  certain 
bonds  belonging  to  him  were  represented 
in  the  ofBcial  statements  of  the  president 
and  secretary  as  the  property  of  the  com- 
pany. It  was  held  that  evidence  was  ad- 
missible on  the  part  of  the  plaintiff  to 
show  that  the  president  and  another  di- 
rector had  shortly  before  the  publication 
solicited  R.  to  make  some  arrangement  by 
which  the  bonds  could  be  represented  to 
be  the  property  of  the  company ;  also, 
that  a  receipt  given  by  him  to  the  com- 
pany acknowledging  that  the  bonds  were 
the  property  of  the  company,  and  were 
held  by  him  sntgect  to  its  order,  was 
admissible;  and  that  acts  of  B.  after  the 
plaintiff  had  taken  his  policy,  not  in 
themselves  independent,  but  connected 
with  and  growing  out  of  the  previous 


SEC.  160.]    LIABILITY  OP  DIBECTOKS  TO  THE  PUBLIC,  ETC.    435 

the  statements  mvst  relate  to  matters  peculiarly  mthin  their  knowledge, 
and  must  be  statements  of  /ads,  and  not  of  law  or  opinions}  The 
director's  knowledge  of  the  fraud  will  not  be  presumed,  but  both 
his  knowledge  and  participation  therein  must  be  proved,^  and  each 
director  is  liable  for  his  own  fraud,  and  not  for  that  of  his  associates 
on  the  board ;  therefore  none  except  those  who  participated  in  the 
fraud  should  be  sued.^ 

fraudulent   purpose,  were   admissible  to  H.  L.  Cas.  711;  Kashdale  v.  Ford,  L.  R. 

show  his  knowledge  of  and  participation  2  Eq.  750. 

in  the  fraud.     See  also  Calhoun  v.  Eich-         ^  Wakeiaan  v.  DaUey,  51  N .  Y.  57  ; 

ardson,  30  id.  211.  Arthur  v.  Griswold,  55  id.  401. 

1  Morgan!).  Skiddy,  mite;  New  Brans-        '  Cargill  v.  Bower,  L.  R.  10  Ch,  Dir, 

wick,   &c.  Railw.  Co.  v,  Couybeare,   9  502. 
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Sec.  161.  President  of  the  Corporation, 
Powers  of. 

162.  Superintendent. 

163.  Intermediate  Agents, 

164.  Conductors. 

165.  Station  Agents. 


Sec.  166.  Agents,  generally. 

167.  When  Act  is  without  Authority, 

but  is  subsequently  Ratified. 

168.  Knowledge    of,    or   Notice   to 

Agent     affects    Corporation, 
when. 


Sec.  161.  President  of  the  Corporation,  Powers  of.  —  The  presi- 
dent of  a  corporation  is  usually  required  to  be  chosen  from  the  board 
of  directors,  and  by  the  board.  By  virtue  of  his  office  he  has  the 
right  to  preside  at  all  corporate  meetings,  and  meetings  of  the  board, 
and  without  special  authority  he  possesses  such  additional  powers  as, 
by  usage  and  necessity,  are  incident  to  his  office  and  the  usual  course 
of  business.^    But  unless  the  charter,  by-laws,  or  the  board  of  diree- 


1  Chicago,  &c.  R.  R.  Co.  v.  Coleman, 
18  111,  227.  In  Mitchell  v.  Deeds,  49  111. 
416,  Walkee,  J.,  says  :  "  As  we  under- 
stand the  law,  a  corporate  body  may  unless 
otherwise  provided  by  their  charter,  ap- 
point any  member  of  the  body,  or  other 
person,  by  their  by-laws  or  by  resolution, 
an  agent  to  transfer  or  dispose  of  their 
property  or  negotiable  securities.  No  offi- 
cer of  the  body  has  that  exclusive  power 
unless  given  by  the  charter.  They  may 
confer  power  on  the  president,  treasurer, 
secretary,  or  other  officer  or  person.  But 
in  the  absence  of  both  statutory  authority 
and  regulations  of  the  body  on  the  sub- 
ject, the  presumption  might  be  indulged 
that  the  president,  as  the  head  of  the 
organization,  would  have  authority,  if  in- 
cident to  the  organization,  or  in  conform- 
ity with  the  usage  and  custom  of  busi- 
ness. The  doctrine  seems  to  be  settled  that 
the  president  of  a  corporate  body  being 
its  head,  through  whom  the  corporate 
affairs  of  the  corporation  are  constantly 
performed,  such  acta  as  are  incident  to 
the  execution  of  the  trust  reposed  in  him. 


or  such  as  custom  or  necessity  has  im- 
posed upon  the  office,  he  may  perform 
without  express  authority.  And  it  is  im- 
material whether  such  authority  exists  by 
virtue  of  his  office,  or  is  imposed  by  the 
course  of  business  of  the  company."  Chi- 
cago, &c.  R.  R.  Co.  V.  Coleman,  18  id. 
297.  See  also,  ElweU  v.  Dodge,  33  Barb. 
(N.  Y.)  336.  But  it  has  been  held  in  Mas- 
sachusetts that  neither  the  president  nor 
the  cashier  of  a  bank  has,  ex  offixM,  author- 
ity to  transfer  the  property  or  securities 
of  the  bank,  but  that  for  this  purpose 
they  must  have  an  express  authority  from 
the  corporation  or  its  directors.  Hallowell 
Bank  v.  Hamlin,  14  Mass.  178  ;  Hartford 
Bank  v.  Barry,  17  id.  97  ;  Foster  v.  Essex 
Bank,  17  id.  94  ;  Pendleton  ».  Bank,  1 
T.  B.  Mon.  (Ky.)  179,  where  it  was  held 
that  a  cashier  had  no  authority,  ex  officio, 
to  accept  bills  of  exchange.  It  has  been 
held,  also,  that  the  receiving  teller  of  a 
bank,  where  there  is  one,  is  the  only  pro- 
per officer  to  receive  deposits  ;  and  that  if 
he  receives  the  funds  of  a  stranger  and 
promises  to' apply  them  to  the  payment  of 
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tore  by  resolution  confer  such  authority  upon  him,  he  has,  as  presi- 
dent, no  more  authority  to  bind  the  corporation  by  contracts  than  any 
other  director  has.i  Thus,  as  such,  he  has  no  authority  to  make  con- 
tracts, or  to  release  parties  from  liability  to  it  under  contracts ;«  or  to 
stay  the  collection  of  an  execution  in  favor  of  the  corporation ;  ^  or  to 
sell  property  belonging  to  the  corporation,  or  to  bind  it  by  his  repre- 
sentations in  reference  thereto;*  or  to  borrow  money  in  the  name  of 
the  corporation ;  6  or  to  make  a  mortgage  upon  the  corporate  property 


a  bill  or  note,  he  acts  as  the  agent  of  the 
stranger,  and  not  of  the  bank,  and  the 
bank  is  not  liable  therefor.  Thatcher 
V.  Bank  of  New  York,  5  Sandf.  (N.  Y.) 
121  ;  Mussey  v.  Eagle  Bank,  9  Met. 
(Mass.)  306.  And  that  if  he  exceeds  his 
authority  as  a  teller,  and  certifies  a  check 
upon  the  bank  as  "good,"  he  cannot  bind 
the  bank  in  this  way  to  pay  the  amount 
of  such  check  to  any  person  who  may 
afterward  present  it  even  where  there  is  a 
usage  of  that  kind.  Mussey  v.  Eagle 
Bank,  9  Met.  (Mass.)  306.  But  this  doc- 
trine is  unsound,  and  in  New  York,  it  has 
been  held  that  if  a  teller  has  made  a 
practice  of  certifying  checks,  and  of  enter- 
ing the  same  in  a  book,  for  the  benefit  of 
the  officers  of  the  bank,  the  bank  is  liable 
for  checks  so  certified,  though  the  teller 
fails  to  make  the  entry,  and  even  though 
the  bank  has  no  funds  of  the  drawer,  — 
provided  the  person  claiming  the  same  is  a 
bond  fide  holder  of  them.  Farmers'  Bank 
0.  Butchers'  Bank,  16  N.  Y.  125.  In  this 
case  the  action  was  by  a  bond  fide  holder 
of  a  negotiable  check,  which  had  been  cer- 
tified to  be  good  by  the  paying  teller  of 
the  bank  (the  defendant)  on  which  it  was 
drawn  ;  and  it  was  held  that  the  bank  un- 
der such  circumstances  was  liable,  al- 
though the  drawer  had  no  funds  in  the 
bank  with  which  to  pay  the  check,  and 
the  teller  exceeded  his  authority  in  certi- 
fying the  check  as  good.  It  appeared  in 
this  case  that  the  teller  was  in  the  habit 
of  certifying  the  checks  of  customers,  with 
the  knowledge  of  the  officers  of  the  bank, 
and  that  he  was  furnished  with  a  book 
for  the  express  purpose  of  keeping  a  mem- 
orandum of  such  checks. 

1  Hodges  V.  Rutland,  &c  R.  E.  Co., 
29  Vt.  220  ;  Farmers'  Bank  of  Bucks  Co. 
V.  McKee,  2  Penn.  St.  318  ;  Blen  v.  Bear 


River,   &o.   Co.,   20  Cal.  602;  Bacon  v. 
Mississippi  Ins.  Co.,  31  Miss.  116. 

2  Titus  V.  Cairo,  &c.  E.  K.  Co.,  38  N. 
J.  L.  98  ;  Castor  v.  Titusville  Gas,  &c. 
Co.,  63  Penn.  St.  381  ;  Hoyt  v.  Thomp- 
son, 19  N.  Y.  207  ;  Olcott  v.  Tioga  E.  R. 
Co.,  27  id.  546  ;  Darst  v.  Gale,  83  111. 
136;  Miller  v.  Rutland  &  Washington 
R.  R.  Co.,  36  Vt.  452  ;  Shei-man  v.  Fitch, 
98  Mass.  59 ;  Burrill  v.  Nahant  Bank,  2 
Met.  (Mass.)  163  ;  Chicago,  &o.  R.  R.  Co. 
V.  James,  24  Wis.  388;  Hazard  v.  Durand, 
11  E.  I.  195 ;  Olney  v.  Chadsey,  7  id.  224; 
Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.)  158. 

8  Spyker  v.  Spence,  8  Ala.  333.  But 
see  Savings  Bank  v.  Benton,  2  Met.  (Ky.) 
240;  Oakley  v.  Workingmen's  Union,  &c., 
2  Hilt.  (N.  Y.)  487,  where  it  was  held 
that  as  chief  executive  officer  he  has  a 
right  to  appear  and  defend  a  suit  against 
the  corporation  and  employ  counsel.  But 
in  Massachusetts  it  is  held  that  the  presi- 
dent of  a  manufacturing  corporation,  as 
such,  has  no  authority  to  commence  an 
action  in  favor  of  the  corporation.  Ashue- 
lot  Mfg.  Co.  V.  Marsh,  1  Cush.  (Mass.)  507. 

*  Crump  V.  United  States  Mining  Co., 
7  Gratt.  (Va.)  352.  In  Walworth  Co. 
Bank  v.  Farmers'  Loan  &  Trust  Co.,  14 
Wis.  325,  it  was  held  that  the  president 
of  a  railroad  company  had  no  power  to 
dispose  of  the  personal  property  of  the 
corporation,  —  as,  in  that  ca.se,  railroad 
ties,  —  to  secure  a  debt  of  the  corporation, 
by  virtue  of  the  power  inherent  in  his 
office,  without  special  authority  of  the 
directors ;  and  that  as  fiscal  agent,  under  a 
resolution  of  the  board  authorizing  him  to 
"  sell  securities  and  purchase  equipments," 
he  did  not  have  the  power  to  sell  such 
property. 

'  Life,  &c.  Ins.  Co.  v.  Mechanics'  Fire 
Ins.  Co.,  7  Wend.  (N.  Y.)  31. 
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to  secure  a  debt  against  it,  or  when  authorized  in  general  terms  to 
issue  a  mortgage,  to  insert  an  unusual  clause  therein  unfavorable  to 
the  company;^  or  to  compromise  debts  against  the  company; 2  or 
to  confess  a  judgment  against  it ;  or  to  execute  a  bond  and  warrant  of 
attorney  for  the  entry  of  a  judgment  against  it;^  or  indeed  to  do  any 
other  act  relating  to  the  property  or  business  of  the  company  which 
any  other  director  could  not  do*  His  powers  over  its  business  are 
simply  the  powers  of  an  agent,  such  as  are  delegated  to  him  by  the 
directors.^  The  mere  circumstance  that  he  is  president  of  the  com- 
pany does  not  of  itself  afford  evidence  of  the  existence  of  authority  to 
bind  it  by  a  contract.*  But  the  charter  or  by-laws  may  confer  author- 
ity upon  him  to  do  all  these  acts,  or  the  board  of  directors  by  resolu- 
tion may  clothe  him  with  such  authority,  and  the  directors  may 
subsequently  ratify  his  acts  so  as  to  make  them  binding  upon  the^ 
corporation^  So  authority  to  do  certain  acts  for  which  there  is  no 
express  authority  may  be  acquired  by  him  by  usage,  or  by  his  pred- 
ecessors in  the  office,  or  himself,  having  done  similar  acts  on  so  many 
different  occasions  with  the  approval  of  the  corporation  that  it  may  be 
said  to  have  held  such  officer  out  to  the  world  as  possessed  of  actual 
authority  to  do  them,  so  that  as  against  persons  dealing  with  him 
upon  that  ground,  the  corporation  is  estopped,  from  denying  his. 
authority.  The  rule  is,  that  if  the  president  or  other  officer  of  a 
corporation  assumes  authority  to  do  certain  acts  for  it  for  which 
there  is  no  express  authority,  if  the  corporation  ratifies  such  acts 
either  expressly  or  impliedly,  and  they  are  within  the  scope  of  its 

1  Jessup  V.  City  Bank,  14  Wis.  331.  '  Risley  v.  Indianapolis,  &o.  B.  E.  Co., 
But  if  the  president  executes  a  chattel  1  Hun  (N.  Y.),  204  ;  Dabney  v.  Stevens, 
mortgage  of  the  corporation,  Tvith  the  as-  10  Abb.  Pr.  {N.  Y.)  N.  a.  39  ;  Soper  v. 
sent  of  all  the  directors  but  one,  who  is  Buffalo,  &c.  R.  E.  Co.,  19  Barb.  (N.  Y.) 
away,  by  long-continued  acquiescence  810 ;  National  Bank  v.  Norton,  1  Hill 
therein  they  make  it  valid.  Sherman  v,  (N.  Y.),  572  ;  Hoyt  v.  Thompson,  5  N.  Y. 
Fitch,  98  Mass.  59.  The  president  can-  320 ;  Jackson  v.  Campbell,  5  Wend, 
not  discharge  a  mortgage  to  the  corpora-  (N.  Y. )  572 ;  Adriance  v.  Boome,  52  Barb, 
tion  without  special  authority.  Smith  v.  (N.  Y. )  399  ;  Marine  Bank  v.  Clements,  3 
Smith,  117  id.  72.  Bosw.  (N.  Y.)  600. 

2  Olney  v.  Chadsey,  7  E.  I.  224.  t  Olcott  v.  Tioga  E.  E.  Co.,  27  N.  Y. 
Brouwer«.  Appleby,  1  Sandf.  (N.  Y.)  158.  546;  New  York  &  N.  H.  R.  R.  Co.  v. 

'  Stokes  V.  New  Jersey  Pottery  Co.,  46  Schuyler,  84  N.  Y.  30  ;  Mechanics'  Bank 

N  J.  L.  — .  V.  New  York  &  New  Haven  R.  E.  Co.,  13 

*  Trundy  v.  Hartford  &  N.  Y.  Steam-  N.  Y.  632  ;   Pixley  v.  Western  Pacific 

boat  Co.,  6  Robt.  (N.  Y. )  312  ;  Chicago,  R.  R.  Co.,  83  Cal.  183 ;  Pittsburgh,  &c. 

&c.  R.  R.  Co.  V.  James,  22  Wis.  194.  E.  R.  Co.  v.  Wooley,  12  Bnsh  (Ky.),  451 ; 

«  Titus  V.  Cairo,   &c.   R.  R.  Co.,   87  Southgate  v.  Atlantic,  &c.  E.  E.  Co.,  61 

N.  J.  L.  98  ;  Leggett  v.  New  Jersey  Bank-  Mo.  89. 
ing  Co.,  1  N.  J.  Eq.  541. 
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aathority,  it  is  bound  thereby,  —  the  same  rule  prevailing  in  this  re- 
spect as  prevails  in  the  case  of  other  agents.  Thus,  in  a  Wisconsin 
case,^  the  vice-president  of  the  company  had  for  years  been  in  the 
habit  of  appointing  local  agents  to  look  after  its  timber  lands,  and 
these  agents  had  sold  stumpage  and  timber  thereon,  and  the  com- 
pany had  brought  suit  on  one  of  these  contracts  and  obtained 
judgment,  the  amount  of  which  was  paid  to  the  local  agent,  who 
reported  in  writing  every  year  to  the  vice-president,  and  paid  over 
the  money  in  his  hands  to  the  treasurer.  The  court  held  that  this 
was  sufi&cient  to  authorize  the  jury  in  finding  that  the  company 
acquiesced  in  the  authority  thus  exercised,  and  that  it  was  bound  by 
a  contract  relating  to  such  lands  made  by  one  of  these  local  agents.^ 
So,  if  a  person  holds  himself  out  as  managing  director  of  a  railroad 
corporation,  and  acts  as  such  for  a  long  time  without  any  objection 
on  the  part  of  the  corporation,  it  is  immaterial  so  far  as  strangers 
are  concerned  whether  he  ever  received  a  specific  appointment  as 
such  or  not.  If  the  company  permits  him  to  hold  himself  out  as 
competent  to  dispose  of  its  assets,  his  acts  as  to-  those  who  do  not 
know  the  facts  are  binding  upon  the  corporation.^  Consequently,  a 
stranger  seeking  to  establish  the  authority  of  the  president  of  a  cor- 
poration, as  to  acts  which  he  is  not  prohibited  from  doing  by  the 
charter,  or  which  are  not  in  excess  of  the  powers  of  the  corporation 
itself,  is  not  in  all  cases  compelled  to  show  that  he  had  express 
authority  to  do  the  act,  but  may  establish  such  authority  by  showing 
that  he  has  previously  assumed  and  exercised  stick  authority  viith  the 
assent  of  the  corporation,^  or  that  the  power  exercised  by  him  was  such 
as  is  usually  exercised  by  such  officer  in  other,  similar,  corporations. 
Sec.  162.  Superintendent  —  The  real  authority  of  a  superintend- 
ent, and  of  assistant  superintendents,  is  such  as  is  conferred  upon 
them  by  the  by-laws  or  by  the  board  of  directors,  or  by  the  usages  of 
the  corporation,  and  such  as  are  incident  to  their  duties  and  actual 
authority;  and  in  determining  whether  or  not  the  corporation  is 
bound  by  contracts  entered  into  by  them,  these  elements  are  the 
important  factors :  — 

»  Chicago,  &o.  R.  R.  Co.  v.  James,  24  Light  Co.,  27  N.  J.  Eq.  33  ;  Southgate  o. 

^is.  388.  Atlantic,  &c.  B.  E.  Co.,  61  Mo.  89  ;  Fayles 

"  See  also  Kennedy  v.  Cotton,  28  Barb.  v.  National  Ins.  Co.,  49  id.  380. 
(N.  Y.)  59.     Upholding  the  proposition        »  Walker  v.  Detroit  Transit  Railway 

that  a  corporation  is  liound  by  even  the  Co.,  47  Mich.  338. 
unauthorized  acts  of  its  officers,  where  it        *  Walker  v.  Detroit  Transit  Railway 

has  ratified  them.    Barnes  ».  Trenton  Gas  Co.,  47  Mich.  338. 
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1.  What  is  his  actual  authority  ? 

2.  What  powers  are  incident  to  his  actual  authority  ? 

3.  What  acts  are  usually  done  by  such  ofiBcers  ? 

4   What  has  the  corporation  permitted  him  to  do,  habitually  ? 

He  acts  as  the  general  agent  of  the  directors  in  the  running  and 
operation  of  the  railroad,  and  is  usually  the  officer  who  has  at  least 
the  general  supervision  of  the  employment  of  the  necessary  help, 
and  the  immediate  general  management  of  all  the  business  relating 
to  the  operation  of  the  road.  He  is  employed  or  appointed  by  the 
directors,  and  within  the  scope  of  his  duties  and  powers,  actual  or 
implied,  can  bind  the  corporation  where  the  directors  themselves 
could  do  so.  If,  as  is  generally  the  case,  the  powers  and  duties  of  a 
superintendent  are  not  defined,  then  his  authority  is  to  be  measured 
by  usage,  and  what  he  has  been  permitted  to  do  by  the  corporation, 
and  the  incidents  thereof.  The  rule  may  be  said  to  be  that  the 
powers  of  an  agent  of  a  corporation  are  such  as  the  directors  have  per- 
mitted him  to  exercise  witMn  the  limits  of  the  eliarter}  and  if  it  is 
shown  that  upon  several  occasions,  as  well  before  as  after  the  act 


1  In  Okottu.  Tioga E.  R.  Co.,  27  N.  Y. 
546,  the  directors  of  a  railroad,  corporation 
relinquished  the  management  of  the  road 
for  a  period  of  years  to  the  president,  al- 
lowing him  to  buy  property  for  the  use  of 
the  corporation,  and  to  give  the  notes  of 
the  corporation  for  the  price ;  and  when, 
at  the  end  of  the  three  years,  the  managers 
again  resumed  the  discharge  of  their  ap- 
propriate duties,  they  took  possession  of 
the  road  and  of  all  the  property  thus  pro- 
cured by  the  president,  and  continued 
to  use  such  property  for  several  years, 
without  question  as  to  the  manner  in 
which  it  had  been  obtained.  It  was  held 
that  under  such  circumstances  the  acts  of 
the  assumed  agent  could  not  be  repudi- 
ated. The  powers  of  an  agent  of  a  cor- 
poration are  such  as  he  is  allowed  by  the 
directors  or  managers  of  the  corporation 
to  exercise,  within  the  limits  of  the  char- 
ter ;  and  the  silent  acquiescence  of  the 
directors  or  managers  may  be  as  effectual 
to  clothe  the  agent  with  power,  as  an  ex- 
press letter  of  attorney.  To  show  that 
the  president  of  a  corporation  had  author- 
ity to  draw,  in  the  name  of  the  cor- 
poration, a  certain  note,  evidence  is  ad- 
missible that  he  had,  on  various  occasions, 
as  well  after  as  before,  executed  similar 


bills  and  notes  which  had  been  paid,  and 
the  sums  thus  expended  entered  into  the 
accounts  which  were  before  its  managers  for 
years  without  objection.  If  the  treasurer 
of  a  corporation  is  permitted  to  accept 
drafts  and  indorse  notes  payable  to  the 
corporation,  and  to  do  other  similar  acts 
whereby  he  is  held  out  to  the  public  as 
having  the  general  authority  implied  from 
his  official  name  and  character,  the  cor- 
poration is  bound  by  his  acts,  done  within 
the  scope  of  such  implied  authority.  And 
an  indorsement  and  transfer  by  such 
treasurer,  of  a  negotiable  instrument  be- 
longing to  the  corporation,  made  in  pur- 
suance of  such  express  or  implied  au- 
thority, will  pass  a  valid  title  to  the  indor- 
see. Lester  v.  Webb,  1  Allen  (Mass.),  34. 
Though  the  by-laws  of  a  corporation  do 
not  confer  on  its  general  agent  the  power 
of  accejrting  bills,  yet  if  the  agent  has 
been  in  the  habit  of  accepting  bills  which 
the  company  has  paid,  it  will  be  bound 
by  an  acceptance  given  by  him  under  like 
circumstances.  Munnw.  Commission  Co., 
15  Johns.  (N.  Y.)  44  ;  Com.  Bank  of  Lake 
Erie  V.  Norton,  1  HUl  (N.  Y.),  601 ;  Ex- 
change Bank  i».  Monteath,  17  Barb. 
(N.  Y.)171. 
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with  which  it  is  sought  to  charge  the  corporation,  he  performed  simi- 
lar acts  with  the  approval  of  the  corporation,  it  is  sufficient  to 
establish  his  authority  to  do  the  act  in  question;^  and  both  his 
appointment  ^  and  his  authority  may  be  inferred  from  his  open  and 
approved  acts,*  even  though  by  the  charter  the  appointment  is 
required  to  be  in  writing.  But  where  there  are  no  approved  acts 
from  which  an  appointment  or  authority  can  be  inferred,  the  written 
authority  must  be  produced,  if  possible;  but  if  it  cannot  be,*  or  if  the 
appointment  was  not  in  fact  made  by  writing,  then  it  may  be  proved 
by  paroL^  It  would  be  useless,  and  would  afford  no  test  of  the 
powers  and  authority  of  a  superintendent  of  a  railroad  company,  to 
refer  to  all  the  cases  in  which  it  has  been  held  that  a  general  mana- 
ger or  superintendent  had  or  had  not  power  to  bind  the  corporation 
by  certain  acts ;  because  the  actual  powers  conferred  upon  such  offi- 
cer by  different  companies,  as  well  as  the  usages  of  corporations  in 
that  respect,  may  differ  essentially,  so  that  a  rule  applicable  in  one 


1  Olcott  V.  Tioga  E.  R.  Co.,  ante.  If 
officers  of  a  corporation  openly  exercise 
a  power  which  presupposes  a  delegated 
authority  for  the  purpose,  and  other  cor- 
porate acts  show  that  the  corporation  must 
have  contemplated  the  legal  existence  of 
such  authority,  the  acts  of  such  officers 
will  be  deemed  rightful,  and  the  delegated 
authority  will  be  presumed.  If  a  person 
acts  notoriously  as  the  ca.shier  of  a  bank, 
and  is  recognized  by  the  directors,  or  by 
the  corporation,  as  an  existing  officer,  a 
regular  appointment  will  be  presumed ; 
and  his  acts  as  cashier  will  bind  the  cor- 
poration, although  no  written  proof  is,  or 
can  be,  adduced  of  his  appointment. 
Bank  of  United  States  v.  Dandridge,  12 
"Wheat.  (U.  S.)  79.  See  also  Burgess  b. 
Pue,  2  Gill  (Md.),  254;  McCuUough  v. 
Annapolis  &  Elkridge  E.  E.  Co.,  4  Gill 
(Md.),  68. 

i*  Alabama,  &o.  R.  E.  Co.  v.  Kidd,  29 
Ala.  221  ;  Eegina  v.  Grimshaw,  16  L.  J. 
N.  8.  Q.  B.  385  ;  Planters'  Bank  v.  Biv. 
ingsville  Cotton  Mfg.  Co.,  10  Rich.  (S.  C.) 
L.  9.  The  agent  of  a  bank,  without  ob- 
jection that  parol  evidence  was  not  com- 
petent to  prove  his  authority,  swore  that 
he  was  authorized  to  transfer  certain  prom- 
issory notes  held  by  the  bank ;  it  was  pre- 
sumed that  he  was  authorized  to  make  the 
transfer,  by  a  resolution  of  the  directors, 


as  required  by  the  statute.  Warner  v. 
Chappell,  32  Barb.  (N.  Y.)  309.  There 
is  no  presumption  that  a  sale  of  corporate 
property  ordered  by  »  director  was  made 
by  authority  of  the  company.  Moody  v. 
London,  &c.  Eailway  Company,  1  B.  &  S. 
290,  or  that  corporate  agents  have  ex- 
ceeded their  authority,  or  made  represen- 
tations without  sufficient  authority.,  Carey 
V.  Cincinnati,  &c.  E.  E.  Co.,  5  Clarke 
(Iowa),  357.  Third  persons  may  be  es- 
topped from  denying  an  agent's  authority. 
Thus  the  obligor  in  a  bond  given  to  a  cor- 
poration for  the  price  of  land,  reciting  the 
contract  of  the  corporation  to  convey,  is 
estopped  from  questioning  the  authority 
of  the  agent  who  made  the  contract,  if  the 
corporation  have  done  no  act  indicative  of 
a  design  to  repudiate  it.  Augusta  Bank 
V.  Hamblet,  35  Me.  491. 

'  Baltimore  v.  Norman,  4  Md.  352  ; 
Northern  Central  E.  R.  Co.  v.  Bastian,  15 
Md.  494 ;  Ely.sville  Mfg.  Co.  v.  Okisko 
Co.,  5  id.  152. 

*  Narragansett  Bank  v.  Atlantic  Silk 
Co.,  3  Met.  (Mass.)  282. 

s  Hamilton  v.  Newcasstle  B.  E.  Co.,  9 
Ind.  359 ;  Richardson  v.  St.  Joseph  Iron 
Co.,  5  Blackf.  (Ind.)  146;  Williams  v. 
Christian  Female  College,  29  Mo.  250; 
Hooe  V.  Alexandiia,  1  Cranoh  (U.  S.  C.  C  )' 
90.  ' 
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case  might  have  no  application  in  another.  It  may  be  said,  however, 
that  the  powers  of  a  general  superintendent,  of  a  railroad  corporation 
are  necessarily  extensive. 

In  England,  and  in  some  cases  in  this  country,^  it  has  been  held 
that  the  general  manager  or  superintendent  of  a  railway  has,  as  inci- 
dent to  his  employment,  authority  to  bind  the  company  to  pay  for 
surgical  attendance  bestowed  at  his  request  upon  a  servant  of  the 
company,  injured  by  an  accident  upon  its  railway .^  It  seems  to  us 
that  the  doctrine  of  these  cases  is  sound,  and  dictated  by  sound  pub- 
lic policy.  That  he  has  authority  to  employ  surgeons  to  attend  to 
passengers  who  are  thus  injured,  has  never  been  denied,  and  probably 
never  could  be  successfully,  because  of  the  duty  which  the  company 
assumes  to  transport  them  safely,  and  its  consequent  liability,  if  by 
negligence  it  fails  to  do  so.  To  say  that,  under  such  circumstances, 
injured  passengers  must  be  left  without  medical  aid,  unless  they  can 
employ  and  pay  for  it  themselves,  until  the  board  of  directors  can 
be  called  together  and  vote  upon  the  matter,  is  contrary  to  the  dic- 
tates of  humanity,  and  contrary  also  to  the  interests  of  the  company; 
whose  duty,  and  whose  interests  alike  require  that  such  injured  pas- 
sengers should  be  cared  for  in  the  most  speedy,  as  well  as  best  pos- 
sible manner,  to  diminish  as  far  as  possible  the  damages  which  the. 
company  might  be  liable  to  pay  to  them  for  the  injuries  inflicted.  In 
such  cases,  the  power  is  implied  from  the  authority  and  control 
which  the  superintendent  has  over  the  operation  of  the  road ;  and 
yet,  the  liability  of  the  company  to  passengers  so  injured  depends 
entirely  upon  the  question  whether  it  was  induced  by  negligence, 
and  can  only  be  determined  by  a  jury ;  and  such  also  is  the  case  in 
reference  to  an  injury  received  by  a  servant  in  its  employ.  It  can- 
not be  said,  as  a  matter  of  law,  that  the  corporation  is  not  liable  for 
an  injury  inflicted  upon  its  servant  while  engaged  in  the  discharge 
of  his  duties,  because  there  are  many  instances  in  which  they  are 

1  Walker  v.  Great  'Western  Railway  superintendent.  In  Cairo  v.  Mahoney,  82 
Co.,  L.  K.  2  Exchq.  228 ;  Toledo,  &c.  111.  173,  it  was  held  that  but  slight  evi- 
E.  E.  Co.  V.  Rodriques,  47  111.  188  ;  Pacific  dence  would  be  required  to  show  that  a 
E.  E.  Co.  V.  Thomas,  19  Ean.  206.  conductor  of  a  train,  or  a  station  agent, 

2  In  Marquette,  &c.  E.  E.  Co.  v.  Taft,  who  calls  a  physician  to  attend  an  injured 
28  Mich.  289,  the  court,  in  the  absence  employ^,  was  authorized  to  do  so  by  the 
of  any  evidence  to  show  that  the  superin-  company.  See  also  Indianapolis,  &c.  E.  E. 
tendent  had  authority  to  employ  medical  Co.  v.  Morris,  67  id.  295.  But  see  Tucker 
attendance  in  such  cases,  were  equally  v.  St.  Louis,  &o.  E.  E.  Co.,  54  Mo.  177, 
divided  upon  the  question  whether  such  where  it  was  held  that  it  would  not  be 
authority  is  Incident  to  his  authority  as  presumed  that  they  had  such  authority. 
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Kable ;  and  it  is  a  question  for  the  jury  in  most  cases  to  say  whether 
or  not  the  facts  are  such  as  to  fix  the  company  with  liability. 
There  is  certainly  no  presumption  that  the  company  is  not  liable. 
Then  why  is  it  not  within  the  power  of  the  superintendent,  in  cases 
of  great  emergency,  at  the  expense  of  the  company  to  employ  surgi- 
cal attendance  for  a  servant  injured  in  its  service,  as  well  as  for 
passengers  injured  while  being  transported  upon  its  road  ?  The 
authority  is  to  be  inferred  from  his  authority  and  control  over  the 
entire  operation  of  the  road  of  the  company,  and  his  consequent  duty 
to  save  the  company  as  far  as  possible  from  loss  in  its  operation.* 

In  California  it  has  been  held  to  be  the  duty  of  the  superintend- 
ent of  a  railroad  company  to  give  to  the  assessors  a  list  of  the  prop- 
erty of  the  corporation  for  taxation,  under  a  statute  requiring 
corporations  to  furnish  such  a  list.^  In  Indiana*  it  is  held  that  it 
win  be  presumed  that  the  general  superintendent  of  a  railroad  com- 
pany has  authority  to  make  contracts  for  the  fencing  of  the  road, 
and  the  jury  may  sometimes  infer  authority.  Thus,  in  an  English 
case,*  the  plaintiff  had  some  quicks  which  were  carried  at  his  ex- 
pense by  the  railway  company  to  the  N.  station  on  its  line.  By  the 
leave  of  F.,  the  general  superintendent  of  the  railway,  the  plaintiff 
put  them  into  a  piece  of  ground  of  the  company's,  adjoining  the 
station,  to  keep  them  alive.  Afterwards,  wishing  to  remove  them, 
he  applied  to  the  station  clerk,  who  would  not  permit  him  to  take 
them,  but  referred  him  to  F.  who  refused  to  let  him  have  the  quicks. 
He  subsequently  applied  to  B.,  the  managing  director  of  the  com- 
pany, and  met  with  a  like  refusal.  The  plaintiff  thereupon  brought 
trover  against  the  company,  but  offered  no  evidence  to  show  what 
were  the  respective  duties  of  the  general  superintendent  or  manag- 
ing director  of  the  railway.  It  was  held  that  it  was  the  duty  of  a 
railway  company  trading  largely  as  a  carrier  on  its  lines,  to  have 
some  servants  authorized  to  give  directions  and  act  for  the  company 
on  all  occasions,  as  the  exigency  of  the  trafi&c  might  require ;  that 
the  jury  might  therefore  infer  that  the  general  superintendent  and 
managing  director  had  authority  to  act  for  the  company  in  .all  mat- 

1  Indianapolis,  &c.  R.  R.  Co.  ■».  Moms,         '  People  v.  Stockton,  &e.  E.  E.  Co.,  49 

67  lU.    297.      In  Pacific  E.  E.   Co.  i).  CaL  415. 

Thomas,  19  Kan.  266,  it  was  held  that  he         »  New  Albany,  &c.  E.  R.  Co.  v.  Has- 

had  authority  to  contract  for  hoard  and  kell,  11  Ind.  301. 

attendance  for  an  injured  employ^.    At-         *  TaffValeEailway  Co,  v,  Giles,  2  E.  & 

chison,  &c.  E.  E.  Co.  v.  Beecher,  24  Kan.  B.  822. 
228. 
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ters  in  the  course  of  the  ordinary  business  of  the  company  as  a 
carrier.  It  would  be  impossible  to  define  specifically  the  powers  of 
a  superintendent  or  general  manager  of  a  railroad,  but  the  tests 
given  wiU  be  found  sufficient  in  a  given  case ;  and  the  same  rules 
apply  to  masters  of  transportation,  master  mechanics,  and  indeed  to 
all  the  officers  and  agents  of  such  corporations. 

Sec.  163.  intermediate  Agents.  —  There  is  only  a  slight  distinction 
in  a  legal  sense  between  the  officers  of  a  corporation  and  its  ordinary 
agents.  They  are  one  and  all  mere  agents  of  the  corporation,  and 
each,  within  the  sphere  of  his  authority  and  duties,  can  as  effectually, 
bind  it  as  the  other  can,  and  except  in  so  far  as  the  statute  or  by- 
laws made  in  pursuance  thereof  have  defined  the  duties  or  powers 
of  officers,  the  same  rules  for  determining  the  validity  of  their  acts 
are  applied  in  their  case  as  in  the  case  of  ordinary  agents ;  the  dis- 
tinction is  merely  one  of  degree.  The  officers  of  a  corporation, 
especially  those  for  whose  election  or  appointment  provision  is  made 
in  the  charter  or  by-laws,  are  clothed  with  the  duties  and  powers 
incident  to  such  offices,  whether  so  designated  in  the  statute  or  not, 
and  independently  of  any  other  delegation  of  authority  from  the  cor- 
poration ;  and  as  to  those  duties  and  powers,  as  well  as  to  such  as 
are  expressly  or  impliedly  conferred  upon  them  by  the  corporation, 
they  are  its  immediate  agents,  while  those  who  are  appointed  or  em- 
ployed by  them  to  discharge  specific  duties  are  intermediate  agents. 

.As  from  the  very  nature  of  the  business  of  a  railroad  corporation 
it  is  impossible  to  conduct  it  without  these  intermediate  agencies, 
the  authority  of  direct  agents  to  delegate  certain  of  their  powers  to 
such  intermediate  agents  is  conclusively  presumed ;  and,  regardless 
of  the  actual  powers  conferred  upon  them,  it  is  presumed  that  such 
intermediate  agents  are  clothed  with  all  the  authority  necessarily  or 
apparently  incident  to  the  position  which  they  hold,  and  to  the  dis- 
charge of  the  duties  imposed  upon  them,  as  well  as  such  as  they 
have  been  permitted  to  exercise  which  do  not  come  fairly  within 
the  presumption;^  and  their  authority  to  bind  the  corporation  in 
respect  to  matters  coming  clearly  within  those  powers  is  unquestion- 
able.2    Their  authority  need  not  be  conferred  by  writing,^  and  even 

1  ■Washburn  v.   Nashville,  &c.  K.  R.  E.  E.  Co.  •».  Kidd,  29  Ala.  221 ;  Chicago, 

Co.,  3  Hea4  (Tenn.),  638  ;  Tanner  v.  Oil  &c.  E.  R.  Co.  v.  Coleman,  27  111.  297. 
Creek  R.  E.  Co.,  53  Penn.  St.  411  ;  Med-         '  Alabama,    &c.   E.  E.    Co.  v.   Kidd, 

bury  o.  New  York,  &c.   R.  E.   Co.,    26  ante. 

Barb.  (N.  Y.)  554;  Perkins  v.  Portland,  3  Nichols  v.   Oliver,   36  N.   H.  218; 

&c.  E.  E.  Co.,  47  Me.  573  ;  Alabama,  &c.  Bank  of  Middlebuiy  v.  Eutland  &  Wash- 
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if  conferred  by  writing,  need  not  be  proved  by  a  production  of  the 
■writing,  unless  the  question  is  reduced  to  one  of  actual  authority. 
An  agency  may  be  established  by  parol  by  showing  what  the  agent 
has  been  accustomed  to  do  for  his  principal,  and  that  the  act  of  the 
agent  for  which  it  is  sought  to  charge  the  principal,  was  apparently 
within  his  authority.^  But  authority  must  in  some  way  be  estab- 
lished. No  individual  member  can  represent  the  corporation  in  their 
aggregate  capacity,  but  in  consequence  of  their  consent.  The  requi- 
site evidence  of  this,  at  common  law,  was  a  deed  under  the  seal  of 
the  corporation.  Aggregate  corporations  established  by  statute  are 
not  restricted  to  that  formality.  They  have  powers  given  them  to 
order  their  affairs,  and  to  appoint  and  employ  agents  by  vote,  or  in 
such  other  manner  as  the  corporation  may  by  their  by-laws  direct. 
But  no  person  is  an  agent  for  them  wJu)  proceeds  without  any  author- 
ity, either  by  letter  of  attorney  or  by  a  corporate  vote,  or  who  acts 
outside  the  authority  given  him ;  that  is,  his  acts  wiU  not  charge 
them,  unless  subsequently  assented  to  iy  some  act  of  the  corporation. 
Thus,  a  claim  for  work  done  on  a  turnpike  was  held  not  to  be  sup- 
ported, where  the  plaintiffs  could  not  prove  a  request  for  its  perform- 
ance by  an  authorized  agent  of  the  corporation,  by  proof  that  the 
plaintiff's  men  were  seen  at  work  upon  the  road  by  different  mem- 
bers of  the  corporation,  and  by  an  agent  of  the  corporation  who  was 
authorized  to  bind  the  corporation  only  by  written  contracts.^  But 
in  this  case,  if  an  agent  of  the  corporation  who  had  done  so  with  the 
assent  of  the  corporation  on  previous  similar  occasions,  had  prom- 
ised to  pay  for  the  work  if  the  contractor  would  perform  it,  the  cor- 
poration would  have  been  bound.  Thus,  where  a  railway  company's 
engineer  promised  to  pay  for  material  for  the  use  of  a  contractor 
engaged  in  building  a  bridge  upon  the  company's  railway,  it  was 
held  that  proof  that  the  engineer  had  previously  made  like  contracts, 
which  the  corporation  had  ratified,  was  sufficient  to  establish  his 

ington  E.  R.  Co.,  30  Vt.  151.     His  author-  Silk  Co.,  ante;  Hamilton  v.  Newcastle,  &c. 

ity  may  be  implied  from  his  course  of  E.  E.  Co.,  9  Md.  359. 
action,  and  its  ratification  by  the  corpora-         "  Hayden  v.  Middlesex  Turnpike  Co., 

tion.  Bank  of  Lyons  v.  Demmon,  H.  &  D.'s  10  Mass.  397 ;  Buidick  v.  Champlain  Glass 

Supp.  (N.  Y.)  398;  Perkins?).  "Washing.  Co.,   11  Vt.  19.     See   also  Williams  v. 

ton  Ins.  Co.,  4  Cow.  (N.  Y.)  645 ;  Eandall  Pigott,  2  Exch.  201  ;  Nevins  v.  Hender- 

V.  Van  Vechten,  19  Johns.  (N.  Y.)60;  son,  5  Eng.  Eailw.  Cas.  684 ;  Spottiswood's 

Elysville  Mfg.  Co.  v.  Okisko  Co.,  1  Md.  Case,  39  Eng.   Law  &  Eq.  520 ;  Cox  v. 

Ch.  392.  Midland  Eailway  Co.,  18  Law  J.  n.  s. 

1  Whitney  v.  South  Paris  Mfg.  Co.,  39  Exch.  345. 
Me.  316  ;  Karragansett  Bank  v.  Atlantic 
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authority.^  But  merely  by  virtue  of  his  position,  and  as  an  incident 
thereto,  it  cannot  be  presumed  that  an  engineer  has  authority  to  bind 
the  corporation  by  his  contracts.  His  authority  to  do  so  must  be 
established  by  proof  of  actual  authority,  or  of  facts  from  which  such 
authority  can  be  inferred.^ 

Where  a  corporation  has  power  to  do  some  act,  and,  as  incident  to 
that  act,  to  render  itself  liable  for  contracts  or  representations  made 
in  and  about  the  doing  of  that  act,  it  can  appoint  an  agent  to  do  the 
act ;  and  from  the  mere  fact  of  such  appointment  the  same  powers 
wiU  flow  to  the  agent  as  if  he  had  been  appointed  by  an  individual ; 
provided  only  that  the  powers  so  flowing  could  have  been  exercised 
by  the  corporation  itseK.^ 

No  formal  resolution  of  the  board  of  directors  of  a  corporation  is 
required  to  appoint  an  agent  or  define  his  powers.  An  appointment 
may  be  implied,  and  they  may  affirm  the  acts  of  an  assumed  agent, 
;and  thus  be  bound  by  them.*  Where  one  has  the  actual  charge  and 
management  of  the  business  of  a  corporation,  with  the  knowledge 
of  the  directors  or  officers  whose  duty  it  is  to  attend  to  them,  this 
is  evidence  of  his  authority,  without  showing  any  vote  or  other  cor- 
porate act  constituting  him  the  agent  of  the  corporation ;  and  the 
company  will  be  bound  by  his  contracts  made  on  their  behalf,  within 
the  apparent  scope  of  the  business  thus  intrusted  to  him.^  The  ap- 
pointment of  an  agent  either  by  a  power  under  seal,  or  by  resolu- 
tion, or  hf  the  usucd  course  of  business  is  allowable.®  A  general 
appointment  as  an  agent  duly  authorized  to  do  certain  things,  gives 
limited  powers  only;^  but  these  limited  powers  may  be  shown  to 
have  been  extended  by  the  course  of  business  which  the  corporation 

1  Seattle  v.  Delaware,  Lackawanna,  &c.  '  Sharp  v.  Mayor,  &c.  of  New  York,  40 

E.  E.  Co.,  90  N.  Y.  643.  Barb.  (N.  Y.)  256. 

^  Gardner  v.  Boston  &  Maine  B.  B.  Co.,  *  Bank  of  Lyons  v.  Demmon,  HUl  & 

70  Me.  181.    In  Thayer  v.  Vt.  Central  D.  Supp.  (N.  Y.)  398.    The  authority 

B.  B.  Co.,  24  Vt.  440,  it  was  held  that  from  a  corporation  to  its  agent  to  order 

there  is  nothing  in  the  general  duties  of  tenants  to  quit  need  not  be  under  seal. 

an  engineer  which  will  authorize  him  to  Wolf ».  Goddard,  9  Watts  (Penn.),  544. 

employ  others  to  do  work  on  the  road  ^  Goodwin  v.  Union   Screw   Co.,   34 

which  by  express  contract  the  corporation  N.  H.  878. 

has  employed  a  contractor  to  do.    See  also  •  St.  Andrew's  Bay  Laud  Co.  v.  Mitch- 

Vanderwerker  v.  Vt.  Central  E.  B.  Co.,  27  ell,  4  Ka.  192 ;  Bank  of  Middlebuiy  i>. 

Vt.   125.    In  Powrie  v.   Kansas   Pacific  Butland  &  Washington  E,  E.  Co.,  80  Vt. 

E.  E.  Co.,  1  Col.  529,  it  was  held  that  an  159. 

engineer  had  no  authority  as  such  to  pledge  '  Wilson  v.  Genessee  Mut,  Ins.  Co.,  14 

the  company  to  pay  an  employ^  of  a  con-  N.  Y.  418. 
tractor  who  is  engaged  in  bmlding  the 
road  for  work  thereon. 


SEC.  163.]  INTEEMEDIATB  AGENTS.  447 

has  permitted  the  agent  to  pursue,  or  by  its  assent  to  acts  not  em- 
braced within  his  actual  authority.^ 

It  is  a  fundamental  principle  of  the  law  of  agency,  that  the  prin- 
cipal is  bound  only  by  the  authorized  acts  of  his  agent.  But  this 
authority  may  be  shown  not  only  by  a  written  instrument  confer- 
ring the  authority,  or  by  a  verbal  authority  where  that  is  sufficient, 
but  by  the  acts  of  the  principal  in  holding  the  agent  out  to  the 
world  as  having  authority  to  act  in  the  particular  matter.^  Strangers 
dealing  with  the  agent  of  a  corporation  are  not  bound  to  inquire 
what  the  corporation  has  in  fact  authorized  him  to  do,  but  may  deal 
with  him  in  reference  to  those  powers  which  it  has  held  him  out 
to  the  world  as  being  possessed  of, — in  other  words,  in  reference  to 
his  apparent  authority.'  The  same  rules  in  this  respect  apply  to 
corporations  as  apply  in  the  case  of  individuals,  and  a  person  who 
is  clothed  with  authority  to  do  an  act  for  them  at  all  is  treated  as 
being  clothed  with  authority  to  bind  them  in  respect  to  all  matters 
incident  thereto.*  Thus,  where  an  agent  had  authority  to  sign  con- 
tracts of  shipment,  and  his  name  was  signed  to  a  particular  contract 
as  such  agent  by  the  clerk  in  his  office,  the  execution  of  such  con- 
tracts being  a  part  of  his  duties,  it  was  held  that  the  defendants 
were  bound  thereby.^  The  maxim  qui  facit  per  alium,  /acit  per  se 
applies  with  full  force  to  corporations ;  and  the  rule  is  not  a  doubt- 
ful one,  either  in  policy  or  principle,  that  in  transactions  where  one 
of  two  persons  must  sustain  a  loss,  the  loss  must  fall  upon  him  who 
has  made  it  possible  for  the  other,  innocently,  to  be  placed  in  a  posi- 
tion where  loss  might  result  to  him  except  for  the  application  of 
this  rule.  It  would  be  disastrous  to  commercial,  as  well  as  other 
interests,  if  a  person,  by  acting  through  the  agency  of  another,  could 
shield  himself  from  liability  for  such  person's  acts  ad  Wntvm.  For- 
tunately, no  such  rule  exists,  and  he  who  intrusts  authority  to  an- 
other, in  whatever  department  of  business,  is  bound  by  all  that  is 

^  Com.  V.  Ohio,  &c.  B.  B.  Co.,  1  Grant's  Farmeis  &  Medianics'  Bank  v.  Bntchers 

Cas.   (Penn.J  129.    A  single   act  of  an  &  Drovers'  Bank,  16  id.  125. 
assumed  agent,  and  a  single  recognition         ^  Salem  Bank  t>.  Gloucester  Bank,  17 

of  it  by  the  corporation,  if  sufficiently  un-  Mass.  1 ;  Magill  v.  Kanffman,  4  S.  &  K. 

equivocal,  positive,  and  comprehensive  in  318  ;  City  of  Covington  v.  Covington,  &c. 

its  chairacter,  may  he  sufficient  to  establish  Bridge  Co.,  10  Bush  (Ky.),  69. 
an  agency  to  io  other  similar  acts.     Wil-         *  Bodine  v.  Exchange  Fire  Ins.  Co.,  61 

cox  V.  Chicago,  &c.  E.  R.  Co.,  24  Minn.  N.  Y.  117 ;  Newell  i».  Smith,  49  Vt.  255  ; 

269.  Eowley  v.  Empire  Ins.  Co.,   36  N.  Y. 

^  CoMSTOCE,  J.,  in  Mechanics'  Bank  v.  SSO. 
New  York,  &c.  R.  E.  Co.,  13  N.  Y.  632 ;         «  Newell  v.  Smith,  amte. 
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done  by  his  agent  within  the  scope  of  Ms  apparerii  power,  and  cannot 
screen  himself  from  the  consequences  thereof  upon  the  ground  that 
no  authority  in  fact  was  given  him  to  do  the  particular  act,  unless 
the  act  was  clearly  in  excess  of  his  apparent  authority,  or  was  done 
under  such  circumstances  as  to  put  the  person  dealing  with  him 
upon  inquiry  as  to  his  real  authority.  It  is  always  a  question  of  fact 
whether  the  act  was  done  under  such  circumstances  that  the  person 
dealing  with  the  agent  had  a  right  to  believe  that  he  was  clothed 
with  authority  to  do  the  particular  act  in  question. 

The  rule  may  be  said  to  be,  that  restrictions  upon  an  agent's  appar- 
ent authority  are  not  binding  upon  third  persons,  where  there  is 
nothing  to  put  them  upon  inquiry  as  to  the  extent  of  his  actual 
authority.^  The  question  is  not  what  the  powers  of  the  agent  in  fact 
were,  but  what  power  did  the  company  hold  him  out  as  possessing  ?' 
Prom  the  business  with  which  the  agent  was  intrusted,  had  the  per- 
son dealing  with  him  a  right  to  understand  that  he  had  authority 
to  do  the  particular  act,  in  reference  to  which  the  principal  denies 
his  authority  ?  ^ 

But  the  general  doctrine  in  reference  to  corporate  agents,  whether 
general  or  special,  has  been  held  to  be  that  parties  dealing  with 
them  must  take  notice  of  such  authority  as  is  conferred  upon  them 
by  the  charter,  organic  act,  articles  of  association,  or  other  constat- 
ing instruments,  and  perhaps  the  by-laws  adopted  by  the  corporate 
body,  in  accordance  with  the  organic  or  fundamental  laws  of  its  con- 
stitution ;  for  such  laws  are  supposed  to  be  public,  and  all  parties 
dealing  with  corporate  agents  are  presumed  to  have  notice  of  the 
same.*  In  a  recent  case  where  this  question  was  involved,  Daniels, 
J.,  said:  "The  president  is,  at  most,  the  agent  of  the  company, 
created  under  a  special  legislative  act  defining  the  rights  and  privi- 
leges of  the  body,  and  the  manner  in  which  they  should  be  enjoyed. 
This  the  plaintiff  is  to  be  regarded  as  knowing.  For  all  persons 
dealing  with  the  officers  or  agents  of  corporations  are  bound  to 
know  that  they  act  either  under  its  charter  or  by-laws,  or  the  usages 

1  "Wood's  Law  of  Fire  Insurance,  644  ;  son,  30  Md.  91 ;  Home  Life  Ins.  Co.  ». 

Commercial  Ins.  Co.  v.  Ives,  56  111.  402 ;  Pierce,  5  Ins.  L.  J.  (lU.)  290 ;  Farmers' 

Columbia  Ins.  Co.  v.  Cooper,  60  Penn.  St.  &c.  Ins.  Co.  v.   Cheshiint,  50  111.  Ill ; 

331 ;  Union  Mut.  Ins.  Co.  ti.  Wilkinson,  Franklin  Fire  Ins.  Co.  v.  Murray,  73  Penn. 

13WaU.  (0.S.)222.  St.  13. 

'^  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,         *  Adriauce  v.  Boome,  52  Barb.  (N.  Y.) 

68  111.  463.  399  ;  Wild  v.  Bank  of  Passamaqnoddy,  3 

=  Mina  Ins.   Co.  v.  Maguire,   51   111.  Mas.  (U.  S.  C.  0.)  505  ;  State  v.   Com- 

842  i  Washington  Fire  Ins.  Co.  v,  David-  mercial  Bank,  14  Miss.  218. 


SEC.  164.J  CONDUCTORS.  449 

which  may  be  shown  to  exist  defining  the  extent  of  their  authority. 
They  must,  in  doubtful  cases,  acquaint  themselves  with  the  extent 
of  that  authority,  or  otherwise  submit  to  the  consequences  result- 
ing from  their  omission  to  do  that." '  In  support  of  this  doctrine 
it  is  claimed  that  all  persons  may  acquaint  themselves  with  the 
general  statutes  of  incorporation,  and  with  the  articles  of  association, 
or  other  instruments  by  which  parties  may  associate  and  become 
incorporated  under  general  statutes;  that  if  they  fail  to  acquaint 
themselves  with  them,  and  the  authority  of  the  corporate  agents 
provided  for  by  such  acts,  articles,  or  instruments,  it  is  their  own 
fault ;  and  if  they  give  credit  to  any  person  not  thereby  authorized 
to  act  in  reference  to  the  particular  matter,  they  must  be  content  to 
look  to  the  agent  only,  and  cannot  look  to  the  company  whom  he 
represents.  Even  a  stranger  who  deals  with  a  corporate  agent  is 
bound  to  take  notice  of  such  limitations  of  his  authority  as  are  con- 
tained in  the  organic  law  or  articles  of  association  of  the  body 
corporate.^ 

Sec.  164.  Conductors.  —  The  conductor  of  a  railway  train  by 
virtue  of  his  employment  has  ordinarily  no  authority  to  bind  the 
corporation  by  a  contract.  But  as  he  is  invested  with  authority  to 
control  all  the  movements  of  the  train,  and  is  bound  to  look  out  for 
the  safety  and  reasonable  comfort  of  the  passengers,  exigencies  may 
arise  in  which  by  virtue  of  his  position  he  may  make  contracts 
which  would  be  binding  upon  the  corporation,  where  they  become 
imdispensMy  necessary  for  the  performance  of  his  duties.  As,  where 
by  some  sudden  disaster  the  further  progress  of  his  train  became 
impossible,  and  it  was  necessary  to  employ  teams  to  take  the  pas- 
sengers and  baggage  to  another  point  upon  the  road  to  enable  them 
to  pursue  their  journey  with  as  little  delay  as  possible,  there  is  no 
doubt  of  his  authority  to  employ  such  teams  to  transport  the  pas- 
sengers to  such  point.  Or  if  the  train  is  derailed  while  upon  its  trip, 
and  it  becomes  necessary  to  employ  men  or  teams  to  place  it  back 
upon  the  track,  he  would  have  under  ordinary  circumstances  author- 
ity to  bind  the  corporation  by  a  contract  therefor ;  or  if  any  of  the 
employees  upon  the  train  are  disabled  or  desert  the  employment 

1  Risley ».  Ind.,  &c.  Co.,  1  Hun  (N.  Y.),  Dabney  o.  Stevens,  40  How.  Pr.  (S.  Y.) 

202.   See  also  North  River  Bank  v.  Aymer,  341 ;  Salem  Bank  v.  Gloucester,  17  Mass. 

8  HUl  (N.  Y.),  262  ;  Mechanics'  Bank  v.  1 ;  Lowell  Savings  Bank  v.  Winchester,  8 

New  York,  &c.  E.  R.  Co.,  13  N.  Y.  599 ;  Allen  (Mass.),  109. 
McCulloughD.  Moss,  5Den.  (N.Y.)567;         2  Ernest  d.  Nicholls,   6  H.    L.  419; 

Adriance  v.  Koome,  52  Barh.  (N.  Y.)  399 ;  Smith  v.  Hull  Glass  Co.,  11  C.  B.  926. 
VOL.  I.  — 29 
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while  upon  the  trip,  he  has  authority  to  employ  substitutes  in  he- 
half  of  the  company  to  finish  the  trip ;  but  except  in  such  rare  and 
exceptional  instances,  which  relate  exclusively  to  his  duties  and 
their  faithful  performance,  his  authority  to  bind  the  corporation  by 
a  contract  cannot  be  inferred.  But  for  acts  done  by  him  in  the 
discharge  of  his  duty  as  conductor  of  a  train,  the  company  is  respon- 
sible, although  they  are  in  direct  opposition  to  its  instructions  and 
orders;^  as,  if  he  exacts  illegal  fare  from  a  passenger,''  or  gives  a 
passenger  who  pays  his  fare  to  him  counterfeit,  illegal,  or  worthless 
money  in  making  change,^  or  for  an  assault  upon  a  passenger,*  or 
other  wrongful  acts  committed  by  him  in  the  discharge  of  his  duties, 
which  will  be  treated  in  a  subsequent  chapter. 

Sec.  165.  station  Agents. — A  person  who  is  put  in  charge  of  a 
station  by  a  railway  company  has  apparently  all  the  power  and 
authority  requisite  to  do  and  effectuate  the  business  of  the  company 
at  that  station.  He  has  control  over  the  depot,  and  authority  to 
exclude  persons  therefrom  who  persist  in  violating  the  reasonable 
regulations  prescribed  for  their  conduct;^  and  in  enforcing  such 
regulations,  the  corporation  is  liable  for  any  excesses  committed  by 
him.  Such  agents  are  presumed  to  have  authority  to  make  contracts 
for  the  transportation  of  freight,  and  in  the  absence  of  any  adequate 
notice  to  the  public  of  any  limitations  upon  their  authority  in  that 
respect,  the  corporation  will  be  bound  thereby,'  both  as  to  rates  and 
as  to  expedition  of  transportation  and  delivery.^  But  it  is  held  that 
it  wiU  not  be  presumed  that  he  has  authority  to  bind  the  company 

'  Porter  v.  New  York  Central  E.  E.  out  illegal  notes  that  would  be  an  approral 

Co.,  84  Barb.  (N.  Y.)  853.  of  the  act;  and  that  an  open,  notorious 

^  Poi-ter  V.  Kew  York  Central  B.  B.  custom  of  all  the  ticket  agents  and  con- 
Co.,  ante.  ductors  upon  the  road  to  pay  out  illegal 

^  Conn.   V.  Ohio,   &c.    E.  B.    Co.,    1  notes  in  making  change  with  passengers, 

Grant's  Cas.  (Penn.)  829.    In  this  case  an  was  evidence  which  should  be  left  to  the 

action  was  brought  by  the  State  to  re-  jury,   from  which   to    find  whether  the 

cover  a  penalty  under  a  statute,  for  pass-  custom  was  authorized  by  the  company, 
ing  illegal  paper  currency  by  one  of  the         *  Ramsden  i>.  Boston  &  Albany  B.  B. 

conductors    to   a   passenger   in    making  Co.,  104  Mass.  117  ;  Bounds  v.  Delaware, 

change  with  him.     The  court  held  that  Lackawanna,   &c  B.  E.  Co.,  S  T.  &  C. 

the  commonwealth  could  not  recover  un-  (N.  Y.)  475  ;  Jeffersonville  E.  E.  Co.  v, 

less  there  was  some  evidence  to  show  that  Bogers,  38  Ind.  116  ;  Craker  v,  Chicago, 

the  conductor  was  authorized  to  pass  such  &e.  E.  B.  Co.,  86  Wis.  657. 
illegal  notes  by  the  corporation  ;  but  that         ^  Com.  t>.  Power,  7  Met.  (Mass.)  596. 
the  corporation  is  presumed  to  know  as         °  Pruitt  v.  Hannibal  k  St.  Joseph  B.  B. 

much  about  the  conduct  of  their  agents  as  Co.,  62  Mo.  527. 

anybody  else,  and  that  if  they  knew  that         '  Deming  v.  Grand  Trunk  E.  B.  Co., 

their  agents  were  in  the  habit  of  paying  48  K.  H.  465. 
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to  have  cars  ready  for  a  shipper  at  a  particular  time,  but  that  the 
question  whether  he  has  such  authority  is  one  of  fact  for  the  jury.* 
But  whether  he  has  authority  to  make  the  contract  in  question  or 
not,  in  the  first  instance,  yet  if  the  company  avails  itself  of  the 
benefits  thereof,  it  will  not  afterwards  be  permitted  to  repudiate  it. 
Thus,  where  a  local  agent  of  a  railroad  company  was  authorized  to 
make  a  special  contract  for  transporting  a  lot  of  corn  from  Illinois  to 
Boston,  it  was  held  that  although  he  transcended  his  actual  author- 
ity, and  made  a  contract  to  return  a  part  of  the  freight  charged,  if 
the  company  availed  itself  of  the  benefits  of  the  contract  it  could 
not  afterwards  repudiate  it.^  Indeed,  from  necessity,  and  from  the 
usual  course  of  business,  these  agents  must  in  the  absence  of  notice 
to  the  public  of  any  special  limitations  upon  their  authority,  be 
treated  as  the  representatives  of  the  corporation  at  their  respective 
stations,  with  full  authority  to  bind  it  by  general  or  special  con- 
tracts relative  to  the  transportation  of  freights  over  the  road.  Being 
authorized  to  receive,  receipt  for,  and  bill  goods  for  shipment,  the 
public  has  a  right  to  presume  that  they  have  authority  to  bind  the 
corporation  by  contracts  relating  thereto.  If  a  station  agent  gives  a 
bill  of  lading  of  goods  before  they  are  received,  the  company  is  liable 
for  money  advanced  thereon  in  good  faith.^ 

At  the  common  law,  a  carrier  is  not  bound  to  deliver  goods  at 
a  point  beyond  its  line;*  therefore  it  will  not  be  presumed  that 
a  station  agent  has  authority  to  bind  the  company  by  a  contract 
beyond  its  line ;  but  it  is  bound  by  a  contract  entered  into  by  him 
to  deliver  goods  at  an  imusual  place  upon  its  own  line  ;  ^  but  a  gen- 
eral agent  has  authority  to  contract  for  the  delivery  of  freight  be- 
yond the  company's  line ;  but  even  in  such  a  case  the  contract 
must  be  clear  and  explicit,  and  will  not  be  inferred,  either  from  the 

I  Wood  V.  Chicago,  Ac.  B.  B.  Co.,  59  84  N.  Y.  239  ;  Grover  &  Baker,  &c.  Co. 

Iowa,  196.  V.  Missouri  Pacific  R.  R.  Co.,  70  Mo.  672  ; 

"  Toledo,  &c.  E.  B.  Co.  v.  Elliott,  76  Piedmont  Mfg.  Co.  v.  Columbia,  &c.  B  E. 

ni.  67.  Co.,  19  S.  C.  353. 

'  Armour  v.  Michigan,  &c.  E.  E.  Co.,         ^  Southern  Express' Co.  v.  McVeigh,  20 

65  N.  Y.  111.    But  see  Baltimore,  &c.  Gratt.  (Va.)  264  ;  Grover  &  Baker  S.  M. 

E.  E.  Co.  V.  Wilkens,  44  Md.  11,  where  it  Co.  v.  Mo.  Pacific  Eailway  Co.,  70  Mo, 

was  held  that  the  company  might  show  672  ;    Mann  v.   Birchard,   40  Vt.    326  ; 

that  the  agent  signed  the  bill  fraudulently  Phillips  v.  North  Carolina  E.  E.  Co.,  78 

and  that  the  goods  were  never  received  by  N.   C.  294 ;   Cummins   v.  Dayton,   ftc. 

it.  E.  E.  Co.,  9  Am.  &  Eng.  By.  Cas.  36 

*  People  V.  Chicago,  &c.  E.  E.  Ca,  55  (Ind.)  ;  Webber  v.  Great  Western  E.  E, 

III.  95  ;  Cobb  v.  Iowa  Central  E.  B  Co.,  Co.,  3  H.  &  C.  771. 
SB  Iowa,  601 ;  Erie  B.  B.  Co.  v.  Wilco^ 
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fact  that  the  goods  were  billed  through^  or  that  the  freight  was  paid 
through  in  advance. 

Of  course,  the  question  as  to  whether  an  ordinary  station  agent 
has  authority  to  make  a  contract  for  the  shipment  and  delivery  of 
goods  to  a  point  beyond  its  own  line,  must  depend  upon  the  usual 
course  of  business  in  that  respect  upon  the  road  in  question.  The 
presumption  would  be  that  he  has  no  authority  to  make  a  contract 
binding  upon  the  company  beyond  its  own  line ;  but  if  it  has  per- 
mitted its  agents  to  make  through  contracts,  it  will  be  bound  by 
such  contracts.^  In  their  case,  as  in  reference  to  all  other  agents,  in 
the  absence  of  notice  of  any  special  limitations  upon  their  author- 
ity, the  public  has  a  right  to  regard  them  as  clothed  with  all  the 
authority  which  their  position  and  the  duties  incumbent  upon  them 
apparently  give  them,  as  well  as  such  additional  authority  as  they 
have  acquired  by  the  approved  course  of  discharging  their  duties. 

Sec.  166.  Agents,  generally.  —  The  law  of  agency  is  especially 
applicable  to  business  corporations,  because  all  their  business  must 
be  conducted  by  agents.  Especially  is  this  the  case  as  to  railroad 
companies ;  therefore,  as  has  previously  been  stated,  the  power  of  its 
officers  to  delegate  authority  to  agents  is  necessarily  presumed,'  ex- 
cept as  to  matters  which  the  statute  has  expressly  conferred  upon 
them  in  their  official  capacity ;  and  even  as  to  those,  in  most  in- 
stances, they  can  bind  the  corporation  and  the  stockholders  by 
ratifying  the  acts  of  an  agent  to  whom  such  powers  were  delegated 
in  an  official  mode ;  *  as  in  such  cases,  by  such  confirmation  the  act 
becomes  the  act  of  the  board  or  officer,  and  therefore  the  act  of 
the  corporation.  As  to  all  acts  within  the  scope  of  an  agent's  ap- 
parent authority,  a  person,  where  there  is  nothing  to  put  him  on 
inquiry  as  to  his  actual  authority,  may  deal  with  an  agent  without 
stopping  to  inquire  what  his  real  authority  is ;  and  as  to  all  matters 
coming  fairly  within  the  scope  of  such  apparent  authority,  the  prin- 

1  Armstrongs.  Grand  Trunk  E.  R.  Co.,  V.  8.  640  ;  Northern  Central  E.  E.  Co.  v. 

2   P.   &  B.    (N.  B.     445  ;    Mullarky  v.  Bastian,  15  Md.  494  ;  Santa  Clara  Mining 

Philadelphia,    &c.   E.  E.   Co.,    9   Phila.  Association  v.   Meredith,   49  Md.    389; 

(Penn.)  114.  Darst  v.    Gale,   83  111.   136 ;  Hazard  v. 

«  Grover  &  Baker  S.  M.  Co.  v.  MUsonri  Dnrant,  11  E.  I.  195. 
Pacific  E.  E.  Co.,  70  Mo.  672.  *  Eutland  &  Burlington  E.  E.  Co.  v. 

*  Montgomery  E.  E.Co.  v.  Hurst,  9  Ala.  Thrall,  35  Vt.  586  ;  Silver  Hook  Road  v. 

513  ;  Kitchen  v.  Cape  Gerarden,  &c.  E.  R.  Greene,  12  B.  I.  164  ;  Farmers',  &c.  Ins. 

Co.,  69  Mo.  514  ;  Alabama,  &e.  R.  K.  Co.  Co.  v.  Chase,  56  N.  H.  341 ;  Pike  v.  Ban- 

V.  Kidd,  29  Ala.  221  ;  Union  Gold  Mining  gor,  &c.  E.  B.   Co.,  68  Me.   445  ;  Mon- 

Co.  V.  Eocky  Mountain  Nat.  Bank,  96  mouth,  &c.  Ins.  Co.  v.  Lowell,  59  id.  304. 
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cipal  will  be  bound  by  the  acts  of  the  agent  as  well  as  though  the 
act  had  been  done  by  himself.^  It  is  enough  that  the  agent  was 
held  out  to  the  world  as  possessed  of  the  requisite  authority .^  An 
agent  has  implied  authority  only  to  do  such  acts  as  relate  to  his  own 
particular  duties,  and  the  most  difficult  question  in  the  law  of  agency 
is  the  one  which  involves  the  question,  whether  the  acts  of  an  agent 
are  within  the  scope  of  his  authority.^  The  determination  of  this 
question  frequently  involves  a  consideration  of  the  objects  and  pur- 
poses of  the  corporation;  a  construction  of  the  fundamental  laws 
of  its  being ;  a  consideration  of  the  customs  in  different  countries 
and  States  in  reference  to  the  general  powers  and  duties  of  various 
of&cers  and  agents ;  the  general  statutory  provisions  relating  to 
it;  and  the  general  customs  of  the  corporation,  and  of  the  com- 
munity where  it  is  established  or  does  business.  Authority  con- 
ferred upon  an  agent  may  be  general  or  special,  and  the  former 
may  be  general,  but  limited  to  a  particular  matter.  But  whether 
general  or  special,  and  whether  conferred  orally  or  by  writing  and 
authenticated  with  the  corporate  seal,  the  authority  conferred  is 
always  held  to  confer  the  usual  means  of  accomplishing  the  object. 
Thus,  if  a  general  authority  is  given  to  collect,  receive,  and  pay  all 
the  debts  due  by,  or  to,  the  principal,  it  will  occur  to  every  one  who 
reflects  upon  the  nature  of  such  a  trust,  that  numberless  arrange- 
ments may  be  required  fully  to  accomplish  the  end  proposed ;  such 
as  settling  accounts,  adjusting  disputed  claims,  resisting  unjust 
claims,  answering  or  defending  suits;  and  these  subordinate  powers 
(or,  as  they  are  sometimes  called,  mediate  powers)  are,  therefore,  al- 
though not  expressly  given,  understood  to  be  included  in,  and  a  part 
of,  or  incident  to,  the  primary  power.*  In  accordance  with  this 
doctrine  it  has  been  held  that  authority  to  procure  a  note  to  be 
discounted,  implied  an  authority  to  indorse  it  in  the  name  of  the 
principal  and  bind  him  by  such  indorsement,  as  such  a  course 

1  Bntland,  &o.  E.  E.   Co.   v.  Thrall,  Bank  of  Columbia  v.  Patterson,  7  Cranch 

ante.  (0.  S.),  299  ;  Lyon  v.  Adamson,  7  Iowa, 

"  Houghton  V.  Emhrook,  4  Camp.  88.  509  ;  Am.  Lead.  Cas.  602  ;  Mott  v.  Hicks, 

«  Blanchard  v.  Blackstone,  102  Mass.  1  Cow.  (S.  Y.)  513. 
343 ;   Mechanics'  Bank  v.  Bank  of  Co-         *  Howard  v.  Baillie,   2  H.  Bl.  618  ; 

lumbia,  5  Wheat.  (U.  S.)  326;  Hopkins  v.  Withington  v.   Herring,   5  Bing.  442  ;  2 

Mehaffy,  11  S.  &E.  (Penn.)  126  ;  Eegents,  BeU's  Com.  387,  art.  412  (4th  ed.) ;  Eog- 

&o.  V.  Detroit,  &o.,  12  Mich.  138  ;  Sweet-  ers  v.  Kneeland,  10  Wend.  (N.  Y.)  218  ; 

zer  V.  Mead,  5  id.  107  ;  Bank  of  Metropo-  Peck  v.  Harriott,  6  S.  &  E.  (Penn.)  146  ; 

lis  V.  Guttschlick,   14  Pet.   (IT.  S.)  19  ;  Sprague  v.  Gillett,  9  Met.   (Mass.)   91  ; 

Story  on  Agency,  §§  154,  260,  266,  277  ;  Fowler  v.  Bledsoe,  8  Humph.  (Tenn.)  509. 
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would  ordinarily  be  necessary  in  order  to  accomplish  the  purposes 
desired.^ 

So  an  authority  to  adjust  a  loss  on  a  policy  has  been  held  to  con- 
fer the  power  to  submit  the  matter  to  arbitration ;  ^  an  authority  to 
sell  lands  includes  an  authority  to  receive  the  purchase-money;* 
an  authority  to  purchase  grain  includes  the  right  to  waive  or  modify 
a  contract  made  in  reference  to  grain  ;*  an  authority  to  sell  a  horse 
carries,  by  implication,  the  authority  to  warrant,  unless  restricted  ui 
this  respect.^  And  it  is  also  held  that  the  authority  includes  all 
the  various  means  which,  under  the  circumstances  of  the  case,  are 
allowed  by  the  custom  or  the  usages  of  trade.  Thus,  if  an  agent  is 
authorized  to  sell  goods,  this  wiU  be  construed  to  authorize  the  sale 
to  be  made  upon  credit,  as  well  as  for  cash,  if  this  course  is  justified 
by  the  usages  of  trade,  and  the  credit  is  not  beyond  the  usual  period ; 
for  it  is  presiuued  that  the  principal  intends  to  clothe  his  agent  with 
the  power  of  resorting  to  all  the  customary  means  to  accomplish  the 
sale,  unless  he  expressly  restricts  him.'  And  where  a  municipal 
corporation  clothed  its  agents  with  full  power  and  authority  to  make 
a  contract,  which  was  made  accordingly,  it  was  held  binding  upon 
the  corporation,  although  there  was  no  formal  acceptance  of  the 
same  by  vote,  and  even  where  it  was  afterward  rejected  by  the 
corporation.^ 

Sec.  167.  When  Act  Is  withont  Authority,  but  is  subaeiinently 
Ratified.  —  Where  an  agent  does  an  act  in  excess  of  his  authority, 
the  principal  is  not  bound  thereby,  if  within  a  reasonable  time  after 
it  comes  to  his  knowledge,  he  repudiates  it,  but  the  option  to  avoid 
the  contract  must  be  exercised  by  the  principal  within  a  reason- 

1  Aadrews  v.  Eneeknd,  6  Cow.  (N.  T. )  Thornton,  6  East,  17  ;  2  Kent's  Com. 
354.  622;    McKinstry  v.   Fearsall,   3    Johns. 

2  Goodson  V.  Brooke,  5  Camp.  163.  (N.  Y.)  319 ;  Van  Allen  v.  Vanderpool,  6 
8  Peck  V.  Harriott,  6  S.  &  R.  (N.  Y.)     id.  69 ;  Goodenow  v.  Tyler,  7  Mass.  36 ; 

U9.  Clark  v.  Van  Northwick,  1  Pick.  (Mass.) 

*  Anderson  v.  Coonley,  21  Wend.  279.  843  ;  Laussatt  v.  Lippincott,  6  8.  &  E. 

*  Fenn  u.  Harrison,  8  T.  E.  757 ;  3  (Penn.)  386  ;  Gerhler  v.  Emery,  2  Wash. 
Chit.  Com.  and  Man.  200;  Paley  on  (IT.  S.  C.  C.)  413  ;  Greeley  d.  Bartlett,  1 
Agency,  209  ;  1  Bell's  Com.  387,  art.  412  Me.  172  ;  Forrestier  v.  Bordman,  1  Story 
(4th  ed.).     But  the  right  to  warrant  in  (IT.  S.),  43. 

such  cases  has  heen  denied.    See  Gibson         '  Davenport  v.  Hallowell,  10  Me.  317  ; 

V.  Colt,  7  Johns.  (N.  Y.)  390  ;  Nixton  v.  Junkins  v.  School  District,  39  id.  220  ; 

Hyserott,  5  id,  58.  Willard  v.  Newhuryport,  12  Pick.  (Mass. ) 

«  Story  on  Agency,  §  60  ;  Paley  on  227  ;  Kingsbury  v.   School  District,  12 

Agency,  by  Uoyd  (3d  ed.),  198,  note;  1  Met.  (Mass.) 99. 
Livermore  on  Agency,   103 ;  Newson  «, 
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able  time  after  being  fully  apprised  of  the  circumstances  of  the 
agent's  engagement,  or  his  assent  and  ratification  will  be  presumed.^ 
What  constitutes  a  reasonable  time  necessarily  depends  on  the 
circumstances  of  the  particular  case.  Where  the  consequences  of 
delay  are  or  may  prove  injurious  to  the  other  contracting  party, 
especially  where  large  expenditures,  to  the  knowledge  of  the  prin- 
cipal, are  being  made  on  the  faith  of  the  validity  of  the  contract, 
the  law  requires  prompt  action  on  his  part,  if  he  would  avoid  re- 
sponsibility for  the  acts  of  the  agent.  His  right  to  avoid,  being  one 
arising  in  equity,  is  governed  by  the  rules  upon  which  that  court 
administers  justice.  He  must  speak  when  he  should,  or  he  will  not 
be  permitted  to  speak  when  he  would.  In  an  English  case  ^  Lord 
Camden,  adverting  to  the  principles  which  govern  a  court  of  equity 
where  a  party  has  slept  upon  his  rights,  said :  "  A  court  of  equity 
has  always  refused  its  aid  to  stale  demands,  where  a  party  has  slept 
on  his  right,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanting,  the  court  is  pas- 
sive, and  does  nothing;  laches  and  neglect  are  always  discounte- 


1  Sheldon,  &o.  Co.  v.  Eiokmeyer,  &o. 
Co.,  90  K.  Y.  607 ;  Andrews  v.  Aetna 
Ins.  Co.,  92  id.  596.  But  he  is  not 
bound  where  his  approval  was  given  under 
a  misapprehension  of  the  facts,  —  Dean  v, 
Bassett,  57  Cal.  640,  —  and  he  is  in  a  situa- 
tion to  put  the  party  m  statu  quo,  — An- 
drews V.  Aetna  Ins.  Co.,  ante  ;  McDowell 
■i;.  McEenzie,  65  Ga.  630,  —  or  unless  the 
circumstances  are  such  as  to  put  him  on 
inquiry  as  to  the  real  facts.  Thus,  where  a 
railroad  corporation  receives  railroad  ma- 
terial, bought  upon  its  credit  and  for  its 
use  by  one  of  its  officers  without  author- 
ity, and  uses  it  for  the  corporate  purposes 
for  which  it  was  designed,  this  is  an  adop- 
tion and  ratification  of  the  act  of  the  offi- 
cer. The  directors  using  the  mateiial  so 
purchased  are  bound  to  inquire,  and  are 
presumed  to  know,  whether  it  was  paid 
for  or  not ;  it  is  not,  therefore,  essential 
to  an  adoption  of  the  act  of  the  officer  that 
the  directors  should  know  the  terms  of 
the  contract.  Scott  u.  Middletown,  TJnion- 
ville,  &c.  E.  E.  Co.,  86  N.  Y.  200.  So, 
where  one  member  of  a,  firm  was  informed 
by  its  agent  that  he  had,  in  the  firm  name 
and  for  its  use  and  benefit,  instituted  a 


suit  against  a  firm  debtor,  and  caused  him 
to  be  arrested  and  detained  in  prison,  and 
such  partner  made  no  inquiry  as  to  the 
grounds  of  the  arrest,  gave  no  directions, 
and  took  no  steps  for  the  debtor's  relief  or 
discharge,  —  it  was  held  that  the  firm  was 
bound  by  the  act  of  its  agent,  and  both 
partners  were  responsible  for  its  conse- 
quences. Forbes  v.  Hagman,  75  Va.  168. 
A  Georgia  merchant,  whose  agent  had 
bought  goods  in  New  York  on  an  unau- 
thorized Gredit,  but  who  has  sold  them 
and  retained  the  proceeds,  is  bound  to  pay 
therefor.  McDowell  v.  MoKenzie,  65  Ga. 
630.  Where  the  principal  receives  no  direct 
benefit  from  the  unauthorized  act  of  his 
agent,  and  the  party  dealing  with  the 
agent  is  not  misled  or  prejudiced  by  his 
failure  to  repudiate  the  act  promptly,  and 
a  prompt  reply  is  not  demanded  by  fair 
dealing  or  a  usage  of  trade,  a  ratification 
of  the  act  will  not  be  presumed  from  his 
mere  silencer  Mobile  &  Montgomery 
Biailway  Co.  o.  Jay,  65  Ala.  113. 

2  Smith  V.  Clay,  3  Bro.  C.  C.  339  n.; 
Hart  V.  Dixon,  5  Lea  (Tenn. ),  336.  But 
see  Mobile,  &c.  £.  B.  Co.  v.  Jay,  65  Ala. 
113. 
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nanced."  And  this  doctrine  is  universally  recognized  by  courts  of 
equity.^ 

Therefore,  where  the  principal  has  an  option  to  avoid  or  stand  hy 
the  contract  of  his  agent,  he  is  not  permitted  to  await  the  issue  of 
events,  with  the  purpose  of  adopting  the  contract  if  the  transaction 
to  which  it  relates  proves  a  paying  one,  and  if  not  to  reject  it. 
Mere  silence  has  often  been  held  to  give  rise  to  a  conclusive  pre- 
sumption of  ratification,  especially  where  good  faith  and  fair  dealing 
require  the  principal  to  speak,  and  his  silence  has  a  tendency  to 
mislead.  It  is  equally  true,  and  results  from  the  application  of  the 
same  principle,  that  if  the  principal  adopts  a  part  of  the  act  of  the 
agent,  upon  full  knowledge  of  the  circumstances,  he  thereby  ratifies 
the  whole.  He  cannot  elect  to  take  a  part  and  reject  the  balance. 
An  acceptance  of  the  benefits  of  the  transaction  imposes  the  obliga- 
tion to  assume  its  burdens,  and  operates  to  confirm  it  as  a  whole. 
And  a  ratification  once  made  becomes  as  irrevocable,  obligatory,  and 
binding  as  if  the  act  of  the  agent  were  previously  authorized.^ 

Eatification  under  the  circumstances  named  may  be  said  to  be 
the  adoption  or  confirmation  by  the  principal  of  a  voidable  act  per- 
formed by  the  agent.^  But  in  order  to  amount  to  a  ratification,  the 
principal  must  have  adopted  the  act  with  a  full  hrumledge  of  all  the 
material  facts,  or  the  circumstances  must  be  such  as  should  have  put 
him  wpon  inquiry,  so  that  it  may  ie  presumed  that  he  knew  them* 

1  Sanderson  v.  Etna  Iron  &  Nail  Co.,  what  amonnts  to  a  notification,  Warder 
«wite,  442  ;  Twin  Look  Oil  Co.  v.  Marbury,  v.  Potter,  S7  Iowa,  515  ;  Strausser  v. 
91  U.  S.  587  ;  Grymes  v.  Sanders,  93  Collins,  54  Wis.  102  ;  Miles  v.  Ogden,  54 
U.  S.  55  ;  Brown  v.  County  of  Buena  id.  573  ;  Abemathie  v.  Consolidated,  &e. 
Vista,  95  IT.  S.  167  ;  Clegg  v.  Edmonson,  Co.,  16  Nev.  260  ;  Wittenbrock  v.  Bell- 
8  De  G.  M.  &  G.  787  ;  Jennings  v.  Brough-  mer,  57  Cal.  12  ;  Carter  v.  Roland,  63 
ton,  6  De  G.  M.  &  G.  126  ;  Murray  v.  Tex.  640  ;  Hunter  v.  Sears,  82  N.  Y. 
Graham,  6  Paige  Ch.  (S.  Y.)  622 ;  2  327 ;  Ho£fman  v.  Livingston,  46  N.  Y. 
Story's  Eq.  Jur.  §  1520,  a.  Superior  Court  (N.  Y.),  552. 

2  Wood  V.  Eocohi,  32  La.  An.  210  ;  *  Curry  v.  Hatch,  16  W.  Va.  867  ; 
Adams  Express  Co.  v.  Trego,  35  Md.  47  ;  Adams  Express  Co.  v.  Trego,  ante.  A 
Combs  V.  Scott,  12  Allen  (Mass.),  493  ;  mere  acceptance  of  the  benefits  of  an  au- 
Handman  v.  Ford,  12  6a.  205  j  Billings  .  thorized  contract,  without  knowledge  of 
V.  Morrow,  7  Cal.  171.  the  contract,  does  not  of  itself  amount  to 

'  Brewer,  J.,  in  First  National  Bank,  a  ratification.     Roberts   v.   Rumley,   58 

&c.  V.  Drake,  29  Kan.  311  ;  James  v.  At-  Iowa,  801  ;    Carter  i>.  Roland,   63  Tex. 

kinson,  68  Ala.  167.     Where  a  principal  540.    But  where  the  principal  accepts  the 

brings  an  action  upon  a  contract  made  for  benefits  of  a  contract  made  by  an  agent, 

him  by  an  agent,  that  is  a  confirmation  of  knowing  that  he  contracted  for  him,  it  is  a 

it.    Benson  ».  Liggitt,  78  Ind.  452  ;  Hauss  ratification.     Taylor  o.  Agriculturali'  &c. 

V.   Neblack,   80  Ind.    407 ;    Birdman  v.  Association,  68  Ala.  229.     See  also  Mc 

Goodell,   56  Iowa,  672.     See  also,  as  to  Geoch  v.  Hooker;  11  111;  App.  649.: 
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The  contract  must  be  rejected  in  toto,  or  it  will  be  treated  as  af- 
firmed.^ Thus,  in  the  case  last  cited,  an  agent  authorized  to  loan 
money  for  his  principal  loaned  it  at  usurious  rates,  and  it  was  held 
that  the  principal  could  not  affirm  for  the  legal  interest  only.^ 

Sec.  168.  Knowledge  of,  or  Notice  to  Agent  affects  Corporation, 
when.  —  It  is  well  settled  that  notice  to  an  agent,  actual  or  implied, 
relative  to  a  matter  affecting  his  agency  and  while  such  agency  exists, 
is  notice  to  the  principal,  and  such  is  also  the  rule  as  to  a  knowledge 
of  facts  relating  to  the  business  of  his  agency,  acquired  while  acting 
for  his  principal ;  ^  and  this  rule  applies  with  equal  force  where  a 
person  in  the  first  instance  assumed  to  act  for  another  without  au- 
thority, but  whose  act  in  that  respect  was  ratified  by  the  principal, — 
the  rule  being  that  if  he  takes  the  benefit  of  the  act,  he  must  take  it 
charged  with  notice  of  such  matters  as  were  at  the  time  within  the 
knowledge  of  the  agent.*  But  in  order  to  impute  the  knowledge 
of  the  agent  to  the  principal,  it  must  he  shown  thai  he  acquired  the 
knowledge  while  acting  as  su-ch  agent ;  and  it  must  relate  to  the  busi- 
ness of  his  agency.^ 

Upon  this  proposition,  the  authorities  are  by  no  means  uniform, 
and  many  respectable  decisions  are  to  be  found  sustaining  both  the 
affirmative  and  the  negative;  but  it  seems  to  us  that  as  the  rule  in 
either  view  is  arbitrary,  and  as  the  notice  at  best  is  only  construc- 
tive, and  may  never  in  fact  have  ieen  given  to  the  principal,  it  should 
be  restricted  to  such  notice  and  knowledge  of  facts  as  is  received  by 
the  officer  or  agent,  not  only  at  a  time  when  he  was  an  officer  or 
agent)  but  also  when  he  was  acting  as  such,  and  that  the  rule  which 
is  adopted  in  some  of  the  cases,®  —  that  the  question  as  to  whether 

1  Joslin  V.  Miller,  14  Neb.  91.  52 ;     Boyd   v.    Vanderkamp,     1    Barb. 

»  Joslin  V.  Miller,  14  Neb.  91.  (N.  Y.)  Oh.  273 ;  Owens  v.  Roberts,  46 

»  Walker  v.  Ayers,  1  Iowa,  449  ;  Aator  Wis.  258 ;  Pepper  v.  George,  51  Ala.  190  ; 

V.  Wells,  4  Wheat.  (U.  S.)  466  ;  Reed's  Roueh  v.   Karr,  18  Kan.  329  ;  Allen  v. 

Appeal,  34  Penn.  St.  207  ;  Hough  v.  Rich-  Poole,  54  Miss.   323  ;  Saulsbury  v.  Wim- 

ardson,  3  Story  (U.  S.  0.  C),  659  ;  Sut-  berley,  60  Ga.  78  ;  Campau  v.  Konan,  39 

ton  V.   DUlaye,   3  Barb.   (N.   Y.)  529;  Mich.  362  ;  Hieru.  Odell,  18  Hun  (N.  Y.), 

Vamum  v.   Milford,  4    McLean  (U.   S.  314  ;  Sooy  v.  State,  41  N.  J.  L.  394. 
C.  C),   93;    Patten  v.  Merchants',   &c.         *  Hovey  D.  Blanchard,  13  N.  H.  145. 
Ins.  Co.,  40  N.  H.  375  ;  Wiley  v.  Knight,         =  Brown  v.  Bankers,  &e.  Tel.  Co.,  30 

27  Ala.  336  ;  Keenan  v.  Missouri  Ins.  Co.,  Md.  39.    See  cases  cited,  post,  n.  1,  p.  461. 
12  Iowa,    126  ;    Ingalls  v.   Morgan,   10         «  Fairfield  Savings  Bank  v.  Chase,  72 

N.  Y.  178  ;  Felter  v.  Field,  1  La.  An.  80  ;  Me.    226  ;    Distilled    Spirits,    11   Wall. 

Mundine  v.  Pitts,  14  Ala.  84;  Smyth  v.  (U.  S.)  356;    Lebanon  Savings  Bank  v. 

Oliver,  31  id.  39  ;  Page  v.  Brunt,  18  111.  Hallenback,   29  Minn.    322  ;    Dresser  v. 

37  ;  Musser  v.  Hyde,  2  W.  &  S.  (Penn.)  Norwood,  17  C.  B.  N.  s.  466  ;  Ingalls  v. 

314  ;  Fowler  v.  Halbert,  4  Bibb  (Ky.),  Morgan,  10  N.  Y.  178 ;  Hovey  v.  Blanch. 
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such  notice  or  knowledge,  received  by  an  agent  before  he  was  ap- 
pointed as  such,  shall  be  imputable  to  the  corporation,  depends  upon 


ard,  13  N.  H.  145  ;  Choteau  v.  Allen,  70 
Mo.  290.  But  see  Ford  v.  French,  72  id. 
250.  In  First  National  Bank  of  Highs- 
town  V.  Christopher,  41  N.  J.  L.  485,  29 
Am.  Eep.  262,  where  this  question  was 
considered,  Matthew  Perrine  was  one  of 
the  members  of  the  firm  of  M.  &  J.  S. 
Ferrine,  and  also  one  of  the  nine  direc- 
tors of  the  bank.  He  had  notice  before 
that  the  note  was  obtained  by  fraud,  as 
it  was  discounted  by  the  bank.  No 
other  knowledge  of  the  infirmity  in  the 
consideration  of  the  note  was  possessed 
by  any  director  or  officer  of  the  bank. 
Perrine  did  not  communicate  the  informa- 
tion to  the  president,  cashier,  or  any  of 
his  associates  in  the  directorship.  The 
defendant  contended  that  notice  to  Per- 
rine was  notice  to  the  bank,  and  that 
therefore  the  bank  took  the  paper  with 
notice,  or  was  a  holder  maid  fide. 
Depub,  J.,  said :  "  The  general  rule  is 
that  notice  to  an  agent  is  notice  to  his 
principal.  This  general  rule  is  not  denied. 
The  inquiry  is,  under  what  circumstances 
directors  of  a  corporation  are  its  agents 
for  the  purpose  of  receiving  notice.  The 
directors  of  a  corporation  are  not  individ- 
ually its  agents  for  the  transaction  of  its 
ordinary  business,  which  is  usually  dele- 
gated to  its  executive  officers,  such  as  the 
president  or  cashier.  Directors  are  pos- 
sessed of  extensive  powers,  even  to  the 
extent  of  absolute  control  over  the  man- 
agement of  its  affairs  ;  but  these  powers  re- 
side in  them  as  a  board,  and  when  acting 
as  a  hoard  they  are  collectively  the  repre- 
sentatives of  the  corporation.  Notice  to 
directors  when  assembled  as  a  board  would 
undoubtedly  be  notice  to  the  corporation. 
Under  what  conditions  knowledge  re- 
quired by  a  director  in  other  than  his 
official  capacity  will  be  constructive  no- 
tice to  the  corporation,  and  be  binding  on 
it,  is  not  entirely  settled  in  the  cases,  A 
distinction  has  been  taken  between  knowl- 
edge of  illegality  or  want  of  consideration 
of  a  note  by  a  director  who  acts  with  the 
board  in  discounting  it,  and  such  knowl- 
edge on  the  part  of  a  director  who  is  not 
present  and  acting  with  the  board  when 
the  discount  is  made.    In  the  former  case 


it  has  been  held  that  the  bank  is  bound 
by  his  knowledge  ;  in  the  latter  it  is  not. 
Bank  of  the  United  States  v.  Davis,  2  Hill 
(N.  Y.),  451  ;  North  River  Bank  v.  Ay- 
mar,  3  id.  262 ;  National  Security  Bank 
V.  Oushman,  121  Mass.  490 ;  Faimers', 
&c.  Bank  v.  Payne,  25  Conn.  444  ;  Farrell 
Foundry  v.  Dart,  26  id.  376  ;  National 
Bank  v.  Norton,  1  Hill  (N.  Y.),  572  j 
Washington  Bank  v.  Lewis,  22  Pick.  24 ; 
the  President,  &c.  v.  Cornen,  37  N.  Y. 
320  ;  2  Lead.  Cas.  in  £q.  171,  note  to  Le 
Neve  V.  Le  Neve.  This  distinction  has 
been  criticised  and  condemned  by  Justice 
Story  as  sapping  'the  foundations  on 
which  the  security  of  all  banking  and 
other  moneyed  corporations  has  been  sup- 
posed to  rest,  to  wit,  that  no  act  or  repre- 
sentation or  knowledge  of  any  agent 
thereof,  unless  officially  done,  made  or  ac- 
quired, is  to  be  deemed  the  act,  represen- 
tation or  knowledge  of  the  corporation  it- 
self.' Story  on  Agency,  §  140,  b.  It  will 
not  be  necessary  to  consider  the  soundness 
of  this  distinction,  for  it  is  admitted  that 
Perrine's  knowledge  of  the  infirmity  in  the 
consideration  of  this  note  was  acquired 
when  he  was  acting  in  his  private  capa- 
city ;  and  the  opening  of  counsel  did  not 
propose  to  show  that  he  was  present  at  the 
bank  when  the  note  was  discounted,  and 
participated  as  a  director  in  the  act  of  dis- 
count. Perrine  simply  occuplied  a  two- 
fold relation.  He  was  a  member  of  the 
fii-m  of  M.  &  J.  S.  Perrine,  and  a  director 
in  the  bank.  In  the  absence  of  evidence 
that  he  acted  in  the  capacity  of  a  director  in 
the  discount  of  the  note,  the  counsel  must 
take  their  stand  on  the  broad  ground  that 
in  point  of  law  the  bank  was  chargeable, 
in  virtue  of  his  directorship,  with  knowl- 
edge of  the  private  affairs  of  the  firm. 
This  position  is  obviously  untenable; 
Powles  V.  Page,  3  C.  B.  16.  As  a  mem- 
ber of  the  firm  and  a  director  of  the  bank 
Perrine  was  in  the  same  position  as  a  com- 
mon director  in  two  companies.  Speak- 
ing on  the  subject,  Mellish,  L.  J.,  says : 
'  I  cannot  think  that  because  he  was  a 
common  director  to  the  two  companies, 
we  are  on  that  account  to  say  that  the  one 
company  has  necessarily  notice  of  eveiy- 
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the  circumstance  whether  the  fact  was  present  in  the  mind  of  the  agent 
when  acting  for  the  principal,  so  fully,  that  he  could  not  have  for- 


thing  that  is  within  the  knowledge  of  the 
common  director,  and  which  knowledge 
he  has  acquired  as  director  of  the  other 
company.  It  appears  to  me  that  a  direc- 
tor is  simply  a  person  appointed  to  act  as 
one  of  a  board,  with  power  to  bind  the 
company  when  acting  as  a  board,  but  hav- 
ing otherwise  no  power  to  bind  them.' 
And  Jambs,  L.  J.,,  characterizes  the  prop- 
osition that  where  a  director  of  a  bank  is 
asking  a  loan  for  himself,  it  should  be 
imputed  to  the  banking  company  that 
they  have  knowledge  of  his  own  private 
affairs,  as  most,unreasonable.  In  re  Mar- 
seilles Railway  Co.,  L.  E.  7  Ch.  App.  161. 
The  cases  to  the  same  effect  are  collected 
and  commented  on  in  the  text  and  notes 
of  Mr.  Green's  edition  of  Brice's  Ultra 
Yires,  page  424  et  seq.  The  counsel  sought 
farther  to  place  this  case  on  the  groui^d 
that  Perrine  owed  a  duty  to  the  bank,  as 
a  director,  to  communicate  the  informa- 
tion he  had  with  respect  to  the  note,  and 
that  his  permitting  the  note  to  be  pre- 
sented for  discount  without  such  com- 
munication was  fraudulent.  They  cited 
'in  support  of  their  contention,  Fulton 
Bank  v.  New  York  &  Sharon  Canal  Co., 
4  Paige  Ch.  (N.  Y.)  127.  In  that  case, 
Cheeseborough  was  a  director  of  the  canal 
company,  and  one  of  the  finance  commit- 
tee, and  also  president  of  the  bank.  As 
president  of  the  bank  he  knew  that  the 
funds  in  question  were  deposited  in  the 
bank  to  the  credit  of  the  canal  company. 
They  were  drawn  from  the  bank  by  Brown, 
on  his  checks  as  president  of  the  canal 
company,  and  used  for  private  purposes. 
The  chancellor  held,  that  if  Cheeseborough 
knew  the  purpose  of  Brown  in  making 
the  drafts,  it  was  his  duty  to  communicate 
the  facts  to  the  other  officers  of  the  bank 
or  to  the  board  of  directors,  and  that  if  he 
neglected  to  do  so,  the  bank  was  liable  for 
his  fraud.  Cheeseborough,  as  president 
of  the  bank,  knew  the  funds  had  been  de- 
posited in  the  bank  to  the  credit  of  the 
canal  company ;  and  if  he  knew  that  it 
was  meditated  by  Brown  to  appropriate 
the  money  to  his  individual  use,  it  was 
incumbent  on  him,  as  an  officer  of  the 
bank,  not  to  aid  in  the  misappropriation. 


The  case  decided  nothing  more  than  the 
well-settled  doctrine  that  a  corporation  is 
liable  for  the  fraud  of  its  agents  acting 
within  their  authority,  and  in  the  due 
course  of  its  business,  and  cannot  shield 
itself  from  responsibility  by  showing  that 
the  agent  also  failed  in  his  duty  to  the 
corporation.  If  it  decided  anything  more, 
the  case  is  directly  in  conflict  with  all  the 
authorities,  and  contrary  to  legal  princi- 
ples which  have  been  regarded  as  well  set- 
tled ;  for  if  information  within  the  private 
knowledge  of  a  director  is  constructively 
notice  to  a,  corporation  whenever  it  is  his 
duty,  abstractly  considered,  to  communi- 
cate that  information  to  his  associates,  the 
doctrine  cannot  practically  be  restricted 
within  any  bounds  short  of  binding  the 
corporation  in  all  cases  where  a  director 
has  such  private  knowledge,  though  he 
may  do  no  official  act  to  which  such  in- 
formation relates.  See  Story  on  Agency, 
§  1406.  The  case  cited  will  not  aid  the 
defence.  The  fraud  of  Perrine,  if  there 
was  any  fraud  in  the  transaction,  was 
committed  by  him  in  the  course  of  the 
business  of  the  firm,  and  for  the  benefit 
of  the  firm  exclusively.  If  any  loss  had 
resulted  to  the  bank  from  neglect  on 
his  part  in  his  duties  as  director,  he 
might  have  been  held  liable  fiDr  the 
consequences  as  between  him  and  the 
bank.  Stewart  v.  Lehigh  Valley  R.  R., 
39  N.  J.  L.  505,  523.  A  corporation  is 
liable  for  the  fraud  of  its  agents  in  trans- 
acting its  business,  but  no  case  that  has 
come  under  my  observation  has  affirmed 
that  it  is  also  liable  for  the  individual 
frauds  of  its  agents  done  by  them  individ- 
ually, and  for  their  individual  benefit  ex- 
clusively. In  negotiating  the  note  with 
the  bank,  Pferrine  was  dealing  with  it  in 
his  own  interest,  and  must  be  regarded  as 
a  stranger  to  the  company.  Stratton  v. 
Allen,  16  N.  J.  Eq.  229.  The  question 
how  far  the  knowledge  of  an  officer  of  a 
corporation,  which  he  acquired  outside  of 
the  business  of  the  company,  and  which 
was  not,  in  fact,  communicated  to  the  cor- 
poration, is  binding  upon  it,  when  it  re- 
lates to  dealings  between  the  officer  and 
the  corporation,   was  considered  by  the 
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gotten  it, — is  both  unreasonable  and  unj  ust.  In  these  cases,  the  court 
seems  to  lose  sight  of  the  consequences  of  such  a  rule,  and  also  of 
the  circumstance  that,  while  the  rule  relative  to  such  knowledge  of 
an  agent  rests  upon  a  presumption  that  the  agent  would  do  his  duty 
and  disclose  the  facts  to  his  principal,  yet  that  the  presumption  is 
irrebuttable,  and  the  principal  is  not  permitted  to  show  that  the 
agent  did  not  in  fact  discharge  this  duty. 

This  rule  opens  up  a  new  field  of  inquiry  in  such  cases,  which  is 
one  of  fact,  to  wit,  whether  the  fact  sought  to  be  imputed  to  the  prin- 
cipal was  in  the  mind  of  the  agent  at  the  time  of  the  transaction  in 
reference  to  which  it  should  be  disclosed.  Who  should  determine  this 
fact  ?  If,  however,  as  seems  probable  from  the  qualification  of  the 
rule  by  the  courts, — to  the  effect  that  the  knowledge  must  be  so  fully 
present  to  the  mind  of  the  agent  when  acting  for  the  principal  that  he 
could  not  have  forgotten  it, — it  is  intended  that  the  presumption  shall 
be  irrebuttable,  then  the  harshness  and  absurdity  of  the  rule  is  still 
more  glaring.  Now,  who  has  the  power  to  say  what  the  capacity  of 
the  agent's  memory  is  ?  It  is  a  matter  demonstrated  by  universal 
experience,  that  the  powers  of  memory  vary  greatly  in  different 
persons,  and  while  one  person  will  remember  even  trifling  circum- 
stances for  a  long  period,  yet  other  equally  competent  persons  will 
forget  the  most  important  facts  within  a  very  few  hours.  So  too,  it 
is  well  understood  that  circumstances  may  exist  at  the  time  of  a 

cliancelloT  in  Barnes  v,  Trenton  Gaslight  the  transaction  for  the  principal.    But  in 

Co.,  27  N.  J.  Eq.  33.     The  bill  was  filed  Ford  v.  French,  ante,  it  was  held  that 

to  set  aside  a  conveyance  made  by  execu-  knowledge  of  facts  acquired  by  an  attor- 

tors  in  fraud  of  the  powers  contained  in  ney  in  erne  case  could  not  be  imputed  to 

the  will.     The  conveyance  was  made  to  his  client  in  another  case.     In  Yeiiger  v, 

Mr.  Potts,  who  was  the  legal  adviser  of  Banz,  56  Iowa,  77,  it  was  held  that  the 

the  executors,   and  also  president  of  the  principal  is  not  affected  by  information 

gaslight  company.      Potts  conveyed   di-  imparted  to  his  agent  before  the  agency 

rectly  to  the  company,  and  the  bill  charged  existed,  "  which  has  not  been  retained  in 

notice  on  the  defendants  solely  on    the  mind  by  the  agent."     It  will  be  seen  that 

ground  that  at  the  time  of  the  conveyance  iu  all  these  cases  the  doctiine  is  predicated 

to  the  company  Mr.  Potts  was  its  pres-  upon  a  doubtful  presumption  that   the 

ident.     On  demurrer,  it  was  held  that  the  agent,  by  reason  of  the  shortness  of  the 

information  which    came  to    Mr.    Potts'  time  which  has  elapsed  since  the  informa- 

knowledge,  as  counsel  of  the  executors,  tion  was  received,  retained  it  in  mind  at 

was  not  constructively  notice  to  the  cor-  the  time  of  the  transaction  for  the  princi- 

poration,   and  that  the  company  was  a  pal.     But  the  trouble   with  the  rule  is, 

bond  fide  purchaser  without  notice."    In  that  while  the  presumption  upon  which  it 

Chotean  v.  Allen,  amte,  it  was  held  that  rests  is  doubtful,  it  is  nevertheless  irrebnt- 

the  principal  is  affected  with  knowledge  table,  and  precludes  all  testimony  to  show 

of  such  facts  by  the  agent,  as  the  agent  that  the  agent  did  not  have  the  knowledge 

had  acquired  previously  to  the  agency,  in  mind,  and  that  he  did  not  in  fact  com- 

and  which  he  had  in  mind  at  the  time  of  municate  it  to  the  principal. 
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transaction  which  suppress  the  remembrance  of  important  facts 
connected  therewith,  until  it  is  too  late  to  make  use  of  them. 
There  is  not  probably  a  business  man  who  has  not  had  the  truth  of 
this  proposition  demonstrated  in  his  own  experience  ;  consequently, 
as  there  is  and  can  be  no  presumption  that  a  person  carries  in  his 
mind  for  any  considerable  period  a  recollection  of  every  circumstance 
that  he  has  had  an  acquaintance  with,  there  is  no  reason  for  the  doc- 
trine referred  to.  This  being  so,  it  seems  to  us  that  the  only 
reasonable  and  just  rule  in  reference  to  imputing  the  knowledge  of 
an  agent  to  his  principal,  is  that  which  is  so  universally  adopted, 
confining  it  to  knowledge  of  facts  relating  to  the  agency,  and  ac- 
quired at  a  time  when  he  was  discharging  the  duties  of  his  agency .^ 


I  Astor  V.  Wills,  4  Wheat.  (IT.  S.)  466  ; 
Keed's  Appeal,  34  Penn.  St.  207  ;  Walker 
V.  Ayres,  1  Iowa,  449  ;  Hough  v.  Richard- 
son, 3  Story  (U.  S.),  659  ;  Sutton  v.  Dil- 
laye,  3  Barb.  (K.  Y.)  529;  Wiley  v. 
Enight,  27  Ala,  336  ;  Keenan  v,  Missouri 
Ins.  Co.,  12  Iowa,  126.  In  Mundine  v. 
Pitts,  14  Ala.  84,  the  court  held  that  no- 
tice to  an  agent  or  counsel  when  he  is  en- 
gaged in  another  business  at  another  time 
will  not  be  constructive  notice  to  his  prin- 
cipal or  client  employing  him  aftenoards. 
See  also  to  the  same  effect,  Pepper  v. 
George,  51  Ala.  190 ;  Plyrapton  v.  Pres- 
ton, 4  La.  An.  356 ;  Musser  v.  Hyde,  2 
W.  &  S.  (Penn.)  314  ;  Bracken  v.  Miller, 
4  id.  102  ;  Bank  of  United  States®.  Davis, 
2  Hill  (N.  Y.),  452 ;  New  York  Central 
Ins.  Co.  V.  Protection  Ins.  Co.,  20  Barb. 
(N.  Y.)  468;  United  States  Ins.  Co.  ■». 
Shriver,  3  Md.  Ch.  381 ;  Miller  v.  Illinois 
Central  R.  R.  Co.,  24  Barb.  (N.  Y.)  312  ; 
Winchester  v.  Baltimore,  &c.  R.  R.  Co.,  4 
Md.  231 ;  General  Ins.  Co.  of  Maryland 
V.  United  States  Ins.  Co.  of  Baltimore,  10 
Md.  617  ;  Commercial  Bank  v.  Cunning- 
ham, 24  Pick.  (Mass.)  270;  Washington 
Bank  II.  Lewis,  22  id.  24.  In  MoComb  v. 
Chicago,  &o.  R.  R.  Co.,  7  Fed.  Rep.,  it  was 
held  that  an  officer  of  a  corporation  cannot 
he  made  a  party  to  a  bill  of  discovery,  when 
he  did  not  derive  the  information  in  his 
official  capacity.  In  National  Bank  v. 
Norton,  1  Hill  (N.  Y.),  572,  it  was  held 
that  notice  of  dissolution  of  a  partnership, 
published  in  a  newspaper,  and  thus  acci- 
dentally reaching  one  of  several  directors 
of  a  bank,  is  not  equivalent  to  actual  no- 


tice to  the  bank.  Cowen,  J.,  said  :  "  He 
happened  to  know  the  fact  of  dissolution, 
as  a  director  or  other  corporator  may  do, 
without  perhaps  being  aware  that  the 
hank  could  be  prejudiced  by  it.  Not  hav- 
ing any  intimation  that  it  was  material,  it 
is  too  much,  even  if  the  point  were  in  the 
case,  to  insist  on  a  presumption  that  he 
ever  communicated  the  fact  to  the  board. 
Not  having  acquired  the  knowledge  as 
director,  there  is  no  room  for  presumption 
either  on  the  ground  of  duty  or  intent." 
In  Bank  of  United  States  v.  Davis,  2 
Hill  (N.  Y.),  451,  where  a  bill  of  ex- 
change was  sent  to  a  director  of  a  hank  to 
be  discounted  for  the  benefit  of  the  drawer, 
and  the  former,  who  was  a  member  of  the 
board  who  ordered  the  discount  to  be 
made,  received  the  avails,  alleging  that 
the  discount  was  for  his  own  benefit,  it 
was  held  that  the  bank  was  chargeable 
with  knowledge  of  the  fraud.  The  court 
said:  "The  general  rule  is  undisputed 
that  notice  to  the  agent  is  notice  to  the 
principal,  if  the  agent  comes  to  the  knowl- 
edge of  the  fact  while  he  is  acting  for  the 
principal  in  the  course  of  the  very  trans- 
action which  becomes  the  subject  of  the 
suit ;  for  upon  principles  of  general  policy 
it  must  be  taken  for  granted  that  the  prin- 
cipal knows  whatever  the  agent  knows." 
"I  agree  that  notice  to  a  director,  or 
knowledge  derived  by  him  while  not  en- 
gaged officially  in  the  business  of  the 
bank,  cannot  and  should  not  operate  to 
the  prejudice  of  the  latter.  This  is  clear 
from  the  ground  and  reason  upon  which 
the  doctrine  of  notice  to  the  principal 
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In  England  the  rule  is  now  as  stated  in  the  Maine  case;^  hit  clear 
and  satisfactory  proof  is  required  that  the  facts  were  so  present  in  the 

to  an  unrecorded  deed  of  the  same  prem- 
ises, is  not  chargeable  with  constructiva 
notice  of  such  deed  from  the  fact  that 
the  grantor  and  mortgagor  was  at  the  date 
of  both  deed  and  mortgage  a  director  in 
the  insurance  company.  The  court  said : 
"  If  his  position  as  a  director  could  make 
him  the  agent,  or  rather  identify  him  en- 
tirely with  the  plaintifi's  in  such  sort  as  to 
charge  them  with  constructive  notice  of 
all  the  facts  with  which  he  was  personally 
acquainted,  as  to  the  title  to  lands  in 
which  they  had  any  interest,  in  any  case, 
it  cannot  be  so  when  he  did  not  become 
concerned  as  their  especial  agent  or  trans- 
act business  in  their  behalf.  Most  clearly 
it  cannot  be  the  case  where  the  facts  con- 
cerned his  own  private  affairs,  and  the 
transaction  was  one  in  which  he  was  deal- 
ing with  the  company  as  a  third  party  on 
his  own  behalf,  and  acting  for  himself 
with  and  against  them."  In  General  Ins. 
Co.  V.  United  States  Ins.  Co.,  10  Md.  817, 
it  was  held  that  notice  given  to  a  director 
of  a  corporation,  privately,  or  which  ha 
acquires  from  rumor,  or  through  channels 
open  to  all  alike,  and  which  he  does  not 
communicate  to  his  associates  at  the  board, 
will  not  bind  the  corporation.  In  Farm- 
ers and  Citizens'  Bank  v.  Payne,  2S  Conn. 
444,  it  was  held  that  the  knowledge  of  a 
bank  director,  as  to  the  object  for  which 
commercial  paper  was  delivered  to  a  party 
offering  it  to  the  bank  for  discount,  the 
director  not  being  present  when  it  was  of- 
fered and  discounted,  and  not  having 
communicated  his  knowledge  to  any  other 
director  or  officer,  was  not  notice  to  the 
bank.  The  court  said:  "The  general 
rule  on  this  subject  is  that  notice  of  a  fact 
to  an  agent  is  notice  to  the  principal,  if 
the  agent  has  knowledge  of  it  while  he  is 
acting  for  the  principal  in  the  course  of 
the  transaction  which  is  in  question.  And 
this  rule  is  applicable  equally  to  corpora- 
tions and  natural  persons.  Hence,  knowl- 
edge of  a  material  fact,  imparted  by  a 
director  of  a  bank  to  the  board  of  direc- 
tors at  a  regular  meeting  of   them,  is 


through  the  agent  rests.  The  principal  is 
chargeable  with  this  knowledge  for  the 
reason  that  the  agent  is  substituted  in  his 
place,  and  represents  him  in  the  particular 
transaction  ;  and  as  this  relation,  strictly 
speaking,  exists  only  while  the  agent  is 
acting  in  the  business  thus  delegated  to 
him,  it  is  proper  to  limit  it  to  such  occa- 
sions." North  Eiver  Bank  v.  Aymer,  8 
Hill  (N.  Y.),  262,  275.  In  Fulton  Bank 
V.  New  York  &  Sharon  Canal  Co.,  4  Paige 
(U.  S.  C.  C),  127,  the  court  said  :  "  There 
can  be  no  actual  loss  to  a  corporation  ag- 
gregate except  through  its  agents  or  offi- 
cers. The  directors  or  trustees,  when  as- 
sembled as  a  board,  are  the  general  agents 
upon  whom  a  notice  may  be  served,  and 
which  will  be  binding  upon  their  succes- 
sors and  the  corporation.  But  notice  to 
an  individual  director,  who  has  no  duty  to 
perform  in  relation  to  such  notice,  cannot 
be  considered  a  notice  to  the  corporation. 
The  notice  which  Brown  and  Cheesebor- 
ough  had  of  what  took  place  at  the  house 
of  the  foi-mer,  on  the  evening  of  the  7th  of 
September,  was  not  of  itself  legal  notice  to 
the  bank  that  the  fund  was  placed  under 
the  control  of  the  finance  committee  ;  and 
that  Brown,  although  he  left  his  signature 
and  apparently  had  the  control  of  the 
money  the  next  morning,  was  not  in  fact 
authorized  to  draw  it  from  the  bank.  But 
if  Cheeseborough  had  been  authorized  by 
the  bank,  as  their  president  and  agent,  to 
agree  to  receive  the  money  on  deposit,  the 
agreement  made  with  him,  as  such  agent, 
would  have  been  notice  to  the  corporation, 
although  he  neglected  to  communicate  the 
facts  to  the  other  officers  of  the  bank,  or 
to  the  board  of  directors.  It  is  well  set- 
tled that  notice  to  an  agent  of  a  party, 
whose  duty  it  is,  as  such  agent,  to  act 
upon  the  notice,  or  to  communicate  the 
information  to  his  principal,  in  the  proper 
discharge  of  his  trust  as  such  agent,  is 
legal  notice  to  the  principal."  In  La 
Farge  Ins.  Co.  v.  Bell,  22  Barb.  (N.  Y.) 
54,  it  was  held  that  an  insurance  com- 
pany taking  mortgages  subsequent  in  date 
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agent's  mind.  How  is  the  fact  to 
the  agent,  and  he  states  that  the 

obviously  notice  to  the  bank.  It  has  also 
been  decided  in  some  cases,  that  notice  to 
either  of  the  directors,  while  engaged  in 
the  business  of  the  bank,  is  notice  to  the 
bank.  "Whether,  however,  the  knowledge 
of  a  director  who  is  present  at  a  meeting 
of  a  board  of  directors  when  paper  is  dis- 
counted, on  his  application  and  for  his 
benefit,  is,  under  the  rule  which  has  been 
stated,  to  be  imputed  to  the  bank,  is  a 
question  on  which  there  is  a  diversity 
of  opinion,  but  one  which  it  is  unne- 
cessary here  to  determine.  Whether  such 
knowledge  should  be  treated  as  notice 
to  the  bank  in  that  case  would  prob- 
ably depend  on  the  question  whether  the 
director  should  be  deemed  to  have  been 
acting  as  a  director  and  in  behalf  of  the 
bank  when  the  transaction  took  place. 
And  it  is  upon  that  point  only  that  the 
difference  of  opinion  which  has  been  al- 
luded to  arose.  In  all  of  the  cases  where 
the  question  was  whether  the  principal 
was  to  be  affected  by  the  knowledge  of  his 
agent,  the  latter  possessed  such  knowledge 
while  he  was  acting  for  the  former.  There 
is  none  in  which  it  has  been  held,  or  in- 
deed claimed,  that  such  knowledge  would 
have  that  effect  while  he  was  not  so  en- 
gaged, nor  can  we  conceive  any  good  rea-, 
son  for  the  adoption  of  suoTi  a  principle." 
So,  in  Farrell  Foundry  v.  Dart,  26  id.  376, 
where  a  defective  deed  had  been  recorded, 
and  a  director  of  a  corporation  not  acting 
as  an  agent  thereof,  and  having  no  man- 
agement of  its  business  otherwise  than  as 
director,  went  to  the  town  records  to  as- 
certain the  situation  of  the  land,  and  there 
saw  the  record  of  the  deed,  but  did  not 
inform  the  corporation  or  any  of  its  agents, 
it  was  held  that  the  corporation  was  not 
by  reason  of  these  facts  chargeable  with 
knowledge  of  the  deed.  Louisiana  State 
Bank  v.  Senecal,  13  La.  525.  In  Housa- 
tonic  Bank  v.  Martin,  1  Met.  (Mass.)  294, 
it  was  held  that  knowledge  of  facts  by  a 
mere  stockholder  in  an  incorporated  manu- 
facturing company  or  bank  is  not  notice 
to  the  corporation  of  the  existence  of  those 
facts.  In  this  case  the  stockholder  was 
the  attorney  who  drew  the  mortgages  and 
assignment  in  question.  In  Smith  v. 
South  Royalton  Bank,  32  Vt.  341,  it  was 


be  established  ?    If  by  the  oath  of 
fact  was  present  in  his  mind,  but. 

held  that  if  a  bank  director  acts  in  behalf 
of  the  bank  in  a  transaction  of  which  the 
bank  takes  the  benefit,  notice  to  the  di- 
rector at  the  time  of  any  fact  material  to 
the  transaction  is  notice  to  the  bank.  In 
Houseman  v.  Qirard  Mut.  B.  &  L.  Asso- 
ciation, 81  Penn.  St.  256,  L.,  desiring  a 
loan  from  plaintiffs,  to  be  secured  by  mort- 
gage on  his  property,  plaintiffs'  convey- 
ancer ordered  searches  for  liens  ;  through 
L.  he  procured  a  certificate  from  the  re- 
corder that  there  were  no  mortgages  on  the 
property;  on  this  the  loan  was  made. 
There  being  prior  mortgages  given  by  L., 
not  certified,  on  the  sale  of  L.'s  property 
by  the  sheriff  the  proceeds  did  not  reach 
to  pay  the  loan.  It  was  held  that  the 
recorder  was  liable  to  the  plaintiffs  for  the 
loss,  and  the  employment  of  L.  to  procure 
the  certificate  did  not  affect  the  plaintiffs 
with  his  knowledge.  The  court  said  :  "  It 
is  urged  that  by  the  employment  of  the 
owner  as  the  agent  for  this  purpose  the 
defendants  are  affected  with  this  knowl- 
edge of  the  existence  of  the  mortgage 
which  was  omitted  in  the  certificate.  This 
is  a  very  familiar  principle  and  well  set- 
tled. But  it  is  equally  well  settled  that 
the  principal  is  only  to  be  affected  by 
knowledge  acquired  in  the  course  of  the 
business  in  which  the  agent  was  employed. 
This  limitation  of  the  rule  is  perfectly 
well  established  by  our  own  cases,  and  it 
is  not  necessary  to  look  further.  Hood 
V.  Fahnestock,  8  Watts  (Penn.),  489 ; 
Braxiken  v.  Miller,  4  W.  &  S.  (Penn.) 
110  ;  Martin  v.  Jackson,  27  Penn.  St. 
508.  It  is  a  mistake  to  suppose  that  it 
depends  upon  the  reason  that  no  man  can 
be  supposed  to  always  carry  in  his  mind  a 
recollection  of  former  occurrences,  and 
that  if  it  be  proved  that  he  actually  had  it 
in  his  mind  at  the  time,  the  rule  is  dif- 
ferent. It  may  support  the  reasonableness 
of  the  rule  to  consider  that  the  memory  of 
men  is  fallible  in  the  very  best,  and  varies 
in  different  men.  .  But  the  true  reason  of 
the  limitation  is  a  technical  one,  that  it  is 
only  during  the  agency  that  the  agent  rep. 
resents  and  stands  in  the  shoes  of  his 
principal.  Notice  to  him  is  then  notice 
to  his  principal.  Notice  to  him  twenty* 
four  hours  before  the  relation  commence4 
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that  he  did  not  communicate  it  to  the  principal,  then  the  principal  is 
made  to  suffer  for  the  negligence  or  fraud  of  his  agent  as  to  matters 

time  in  a  dififerent  case.  But  on  the 
other  hand  :  In  Donald  v.  Beals,  67 
Cal.  899,  two  mortgages,  one  to  D.  and 
one  to  N.,  were  deposited  in  a  county 
clerk's  office  for  record,  April  15,  the  one 
to  D.  at  four  o'clock,  and  the  one  to 
N.  at  Ave  o'clock.  By  a  clerical  mis- 
take it  was  noted  on  the  D.  mortgage 
that  it  was  deposited  on  April  18.  This 
mistake  occurred  in  the  record  hook  and 
in  the  certificate  annexed  to  the  mortgage. 
N.  sold  and  assigned  her  mortgage  to  C., 
who  employed  an  attorney  to  examine  as 
to  the  character  of  the  security.  C.  did 
not  examine  the  record,  but  his  attorney 
had  full  knowledge  that  the  mortgage  to 
N.  was  not  prior  in  record.  The  attorney 
acted  hoth  for  C.  and  N.  It  was  held  that 
his  knowledge  was  imputable  to  0.  Said  the 
court :  "The  knowledge  of  an  attorney  is 
the  imputed  knowledge  of  his  client.  It  is 
a  well-settled  doctrine  of  English  law,  that 
if  the  agent,  at  the  time  of  effecting  a  pur- 
chase, have  knowledge  of  any  prior  lien, 
trust  or  fraud  affecting  the  property,  no 
matter  when  he  acquired  such  knowledge, 
his  principal  is  affected  thereby," — citing 
Distilled  Spirits,  11  Wall.  (U.  S.)  367.  As 
to  the  question  of  notification  to  a  corpora- 
tion through  an  agent,  the  American  cases 
are  as  follows;  In  Commercial  Bank«.  Cun- 
ningham, 24  Pick.  (Mass.)  270,  it  was  held 
that  the  circumstance  that  the  indorser  of  a 
discounted  note  was  a  director  of  the  dis- 
counting bank,  is  not  constructive  notice 
to  the  bank  that  the  note  was  made  for  his 
accommodation.  In  Washington  Bank  v. 
Lewis,  22  id.  24,  a  bank  director  got  pos- 
session of  a  note  for  discount  for  the 
owner,  and  instead  he  pledged  it  to  the 
bank  for  his  own  debt.  It  was  held  that 
as  he  did  not  act  in  his  capacity  of  direc- 
tor in  procuring  the  discount,  the  bank 
was  not  affected  by  his  knowledge  of  the 
circumstances  under  which  he  procured  it. 
The  court  said  :  "  The  argument  is,  that 
though  Thompson  was  not  the  agent  of 
the  bank,  yet  as  he  was  a  director,  his 
knowledge  of  the  facts  under  which  the 
note  was  procured  is  the  knowledge  of  the 
bank.  If  this  argument  could  be  main- 
tained, it  would  follow  that  if  a  director 
should  procure  a  note  to  be  discounted,  by 


is  no  more  notice  than  twenty-four  hours 
after  it  had  ceased  would  be.  Knowledge 
can  be  no  better  than  direct  actual  notice. 
It  was  incumbent  on  the  plaintiff  to  show 
that  the  knowledge  of  the  agent,  to  use 
the  accurate  language  of  one  of  our  cases, 
'  was  gained  in  the  transaction  in  which 
he  was  employed.'  There  was  not  only 
no  evidence  of  this  offer  by  the  plaintiff, 
but  it  was  plain  that  it  had  been  gained 
before,  and  in  an  entirely  different  trans- 
action." See  also  Farrington  v.  Wood- 
ward, 82  id.  259.  In  Hood  v.  Fahnestock, 
swpra,  the  question  was  of  imputed  knowl- 
edge by  an  attorney  of  a  former  deed  drawn 
by  him  between  other  parties,  and  the 
court  said  :  "It  is  now  well  settled  that 
one,  if  in  the  course  of  his  business  as 
agent,  attorney,  or  counsel  for  another, 
he  obtained  knowledge  from  which  a  trust 
would  arise  and  afterward  became  the 
agent,  attorney  or  counsel  of  the  subse- 
quent purchaser  in  an  independent  and 
unconnected  transaction,  his  previous 
knowledge  is  not  notice  to  such  other  per- 
son for  whom  he  acts.  The  reason  is  that 
no  man  can  be  supposed  to  carry  always 
in  his  mind  a  recollection  of  former  occur- 
rences ;  and  moreover  in  the  case  of  attor- 
ney or  counsel,  it  might  be  contrary  to  his 
duty  to  reveal  the  confidential  communi- 
cations of  his  client."  In  Willis  v.  Val- 
lette,  4  Met.  (Ky.)  186,  it  was  held  that 
notice  to  an  agent  is  constructive  notice  to 
his  principal  only  when  acquired  in  the 
course  of  the  transaction  in  which  he  is 
acting  as  agent.  To  the  same  effect, 
Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271. 
In  McCormick  v.  Wheeler,  36  111.  114,  it 
was  held  that  a  party  cannot  be  charged 
with  notice  of  facts  within  the  knowledge 
of  his  attorney,  of  which  the  latter  ac- 
quired knowledge  while  acting  as  attor- 
ney for  another  person.  The  court  said  : 
"  The  English  courts  have  recently  mani- 
fested a  disposition  to  depart  from  this 
rule,  but  we  deem  it  a  principle  just  in 
itself,  and  founded  on  wise  considerations 
of  policy."  In  Ford  v.  French,  72  Mo. 
250,  it  was  briefly  held  that  the  knowl- 
edge acquired  by  an  attorney  while  acting 
for  one  client  will  not  affect  another 
client,  for  whom  he  is  acting  at  the  same 
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occurring  before  his  agency  commenced,  and  when  he  had  no  pos- 
sible reason  to  apprehend  such  consequences,  and  when  there  is  no 
possible  way  of  evading  them.  This  rule  would  make  it  exceedingly 
dangerous  for  corporations  or  individuals,  to  employ  agents  at  all ; 
and  in  this  country  at  least^ithas  no  considerable  foothold,  and  in 
England  the  contrary  rule  was  held  by  its  ablest  judges. 

"  Where  the  counsel  comes  to  have  notice  of  the  title  in  another 
affair,"  says  the  Lord  Keeper,^  "...  that  shall  not  be  such  a  notice 
as  to  %indi;he  parity."  *'  If  a  counsel  or  attorney,"  says  Lord  Haed- 
wiCKE  2  "  is  employed  to  look  over  a  titlq,  and  by  some  other  trans- 
action foreign  to  the  -business  in  hand  has  notice,  this  shall  not  affect 
the  "purchaser ;  for  if  this  was  not  ^;he  rule  of  the  court,  it  would  be 
of  dangerous  .consequence,  as  it  would  'be  an  objection  against  the 
most  able  counsel,  because  of  course  they  would  be  more  likely  than 
others  of  less  eminence  to  have  notice,  as  they  are  engaged  in  a  great 
numba:  of  affairs  of  this  kind."  ^  In  the  case  previously  cited  from 
the  United  States  Supreme  court,*' — which  seems  to  be  the  authority 
upon  whidh  the  courts  of  this  country  which  have  adopted  this  doc- 
trine predicate  it, — the  -court  did  not  undertake  to  support  its  position 
by  any  line  of  reasoning,  but  was  satisfied  to  accept  it  simply  because 
the  English  courts  had  adopted  it ;  which  is  hardly  sufficient  to  .com- 
mend the  doctrine  to  the  better  class  of  our  courts- 

the  'fraudulent  concealnient   of  ,mflterial  Bank  v.  Chase,  72  Me.  226  ;  'The  Distilled 

facts  which  he  was  hound  to  disclose,  or  Spirits,  11  WaU.  "(ir.lS.)  356.    Some  Maa- 

even  hy  false  pretences,  the  bank  cwould  sachusetts  tjases  are  sometimes  cited  as 

have  no  remedy.     If  Thompson  had  been  sustaining  tWs 'tule,  but  upon  examina- 

authorized  to  discount  this  inote,  and  did  tion,  it  will  be  seen  -that  the  knowledge 

discount  it,  the  argument  might  hold  good,  imputed  to  the  princ^al  was  acc^uiired  by 

Whattever  a -director  or  otter  ageiit  of  a  the  agent  during  his  -agency.     Security 

bank  may  do  within  the  scope  of  his  au-  Bank  v.  Cushman,  121  Mass.  490  ;  Lunt 

■thoiity,  would  bind  ^the  bank  so  as  to  v.  Woodhall,  113  Mass.  :^91. 
make  them  responsible  -to  the  person  dealt         '^  "Preston  •».  Tubbin,  1  Yem.  S8t. 
with.     But  in' the' present  case  Thompson         ^  Lowther  f .  Cairlton,  2  Atk.  242. 
was  the  party  applying  for  the  discount,         ^  See  lalso  'Warriefc  D.Wariick,  '3  Atk. 

and  was  not  aotingms  director,  nor  could  294  ;  ,he  Keve  v.   Le  Neve,   3  id.  646  ; 

he  with  propriety  so  act.     The.oourts  in  Street  v.  Whittakej,  Bernard,  220 ;  Cross 

this  country  which  have  adopted  the  rule  v.   Smith,  1  M.  &  S.  545  ;  Hein  v.  Mill, 

that  a,  .piancipal  shall  be  charged  with  13  Yes.  113  ;  Mountford  v.  Scott,  3  Madd. 

IcnoT^ledge  of  facts  obtained  by  an  agent  '34.     But  in  this  oase,  upon  appeal,  Lord 

ie/i>re  he.  entered 'Upon  his  agency,  are  fevr,  Eldon  made  an  intimaMon  of  a  possible 

And  the  reasons,  given  by  them  fortius  ex-  exception  to  this  rule,  foreshadowing  tl^ 

traordinary  doctrine  are  not  such  as  will  doctrine  we  have  combated  in  the  text, 

:be  .likely  to  -commend  t:hem  ito   (tther  which  has  lately  b^en  seized  upon  by  the 

iconrts."     Tagge  v.  Tennessee  ^National  English  court  as  a  pretext  fortadoptjng  tJw 

Baiik,  9  Heisk.  (Tenn,.)  479,;  Hart  ■».  Ear-  rule  so  foreshadowed  by  him. 
mers'  Bank,  33  Vt.  252 ;  Fairfield  Savings         *  The  Distilled,  Spirits,  aji««. 
VOL.  I.  —  30 
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COKPOEATE  PoWEES. 


Seo.  169.  How  derived;  Limitations  upon : 
Ultra  Vires. 

170.  UUra  Vvrea,  continued:  Illus- 

trations. 

171.  Defence  of  UUra  Vires  not  Ad- 

missible where  the  Act  has 
been  Acquiesced  in. 

172.  Defence  not  Admitted  when  the 

Contract  is  Executed. 

173.  Defence  not  Admitted  when  it 

will  Operate  a  legal  Wrong. 

174.  Power  to  deal  in  Stocks. 
176.  Purchase  of  Rival  Eoad. 

176.  Authority  to  aid  in  other  En- 

terprises. 

177.  No   Authority   to   issue   Irre- 

deemable Bonds. 

178.  Acts  done  under  two  Charters. 

179.  Power  to  Contract. 

180.  Contracts  made  before  Organiza- 

tion. 

181.  Liable  as  Lessee, 

182.  Contract  to  haul  certain  Quan- 

tity of  Freight  per  Month,  or 
at  certain  Rates. 

183.  Contract  to  build  Bridges,  Cat- 

tle-Passes, &c. 

184.  Contracts   as   to    Location   of 

Stations. 

185.  Contracts  relating  to  Refresh- 

ment-Rooms. 

186.  Free  Passes,  Contract  to  give. 

187.  Contract  to  stop  Trains  at  a  cer- 

tain Place. 


Seo.  188.  Guaranty  of  Bonds   of  other 
Railroad  Corporations. 

189.  Power  to  build  Branches,  etc. 

190.  Power  to  Contract  to  carry  be- 

yond its   Line :    for  future 
Freights. 

191.  When  Corporation  may  set  up 

ultra  vires  in  Defence. 

192.  Who  may  question  Act,  as  uV/ra 

vires. 
198.  General  summary :  Rules. 

194.  Right  to  hold  Real  Estate. 

195.  Freight    Contracts :     Unequal 

Facilities. 

196.  Preference  in  delivering  Goods. 

197.  Discrimination  :  Undue  prefer- 

ence as  to  Freights. 

198.  Circumstances  justifying  a  Pre- 

ference. 

199.  Charges  on  branch  Roads. 

200.  Where  Charter  gives  a  Corpora- 

tion Power  to  fix  Rates,  Rule. 

201.  Contract    made   with   two   or 

more  Agents  is  Entire. 

202.  ToUs,  what  are. 

208.  Leased  Road  :  Foreign  Corpora- 
tions, &c.  :  Inter-State  Com- 
merce. 

204.  Facilities   to    other    Carriers : 

Express  Companies. 

205.  When    Notice   of  Change   of 

Rates  should  be  given. 

206.  Remedy  for  illegal  Charges. 

207.  Fooling  Arrangements. 


Sec.  169.  How  derived :  LimltatlonB  upon :  Ultra  Vires.  — We  have 
already  stated  that  a  corporation  is  a  mere  creature  of  the  law,  and 
derives  all  of  its  powers  from  its  charter ;  ^  it  possesses  none  of  the 

>  Perrinep.  Chesapeake,  &c.  Canal  Co.,  «.  New  York,  20  N.  Y.  812  ;  Dartmouth 

19  How.  (U.  8.)  172;  New  London  v.  College  v.  Woodward,  4  Wheat.  (U.  S.) 

Brainerd,  22  Conn.  622  j    Com.  ».  Erie,  518  j  St.  Louis  «.  Webber,  44  Mo.  547. 
&c.  R.  R.  Co.,  27  Penn.  St.  339  ;  Brady 
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elements  of  sovereignty,  and  cannot  go  beyond  the  powers  granted.^ 
But  while  such  grants  will  be  strictly  construed,  so  far  as  the  powers 
expressly  conferred  thereby  are  concerned,  and  no  powers  except 
those  expressly  named  will  be  treated  as  having  been  conferred  upon 
the  corporation,^  yet  to  such  express  powers  will  be  added  all  the  im- 
plied authority  requisite  to  carry  such  express  powers  into  full  effect, 
and  to  carry  out  and  effectuate  the  plans  and  purposes  of  the  corpo- 
ration to  the  full  extent  of  the  actual  powers  granted ;  and  the  im- 
plied powers  of  a  corporation  are  more  numerous,  and  as  a  rule, 
of  more  value  and  importance  than  those  expressly  conferred.  It 
would  be  impossible  to  specify  or  enumerate  in  a  charter  each  and 
every  act  which  a  corporation  may  or  may  not  do,  and  it  is  left  for 
the  courts  to  say  what  powers,  as  incident  to  those  granted,  such  cor- 
porations possess ;  and  looking  to  the  actual  powers  and  the  purposes 
of  the  grant,  they  uphold  all  acts  of  the  corporation  which  are  neces- 
sary to  give  effect  thereto.^     Corporations,  in  addition  to  the  express 

1  St.  Louis  V.  Weber,  ante.  &o.  Board,  82  id.  205 ;  Hahn  v.  Pindall, 

^  Corporations  can  exercise  only  such    3  Bush  (Ky.),  189  ;  Vandall  v.  South  San 

powers  as  are  expressly  conferred  on  them, 

and  such  implied  powera  as  are  necessary 

to  enable  them  to  perform  their  prescribed 

duties.    Yandall  v.  South  San  Francisco 

Dock  Co.,  iO  Cal.  83  ;  Bellmeyer  v.  Inde- 
pendent Dist.  of  Marshalltown,  44  Iowa, 

564  ;  Weckler  v.  First  Nat.  Bank,  42  Md. 

581  ;   St.  Louis  v.  Weber,  44  Mo.  547 ; 

Matthews  v.  Skinner,  62  Mo.  329.     Gene- 
ral words  in  a  charter  do  not  authorize 

the  corporation  to  do  acts  prohibited  by 

the  general  public  law  of  the  State  ;  but 

mast  be  construed  in  subordination  to  the 

general  law.    State  v.  Krebs,  64  N.  C. 

604.    And  where  the  general  law  prohibits 

an  act,   any  statute  under  which  it  is 

claimed  that  a  particular  association  has 

power  to  perform  it  should  be  construed 

strictly.      Aicardi    u.     State,     19    Wall. 

(U.  S. )  635.    The  word  "improve"  in  a 

charter  power  to  a  corporation,   as  of  a 

dock  company,  to  buy,  improve,  or  dis- 
pose of  real  estate,  etc.,  will  be  constnied 

as  extending  the  powers  of  the  company 

to  the  performance  of  any  act,  whether  on 

or  off  the  land,  the  direct  and  proximate 

tendency  of  which  would  be  to  enhance  its 

value  in  the  market.    Vandall  v.  South 

San  Francisco  Dock  Co.,  40  Cal.  83. 
'  Aurora  Agricultural,  &c.  Society  v. 

Paddock,  80  111.  263 ;  West  v.  Madison, 


Francisco  Dock  Co.,  40  Cal.  83 ;  Central 
E.  R.  Co.  V.  Collins,  40  Ga.  582  ;  Com.  v. 
Erie,  &c.  R.  R.  Co.,  27  Penn.  St.  339  ; 
Mobile,  &c.  R.  R.  Co.  v.  Franks,  41  Miss. 
494  ;  Attorney-General  v.  Great  Eastern 
Railway  Co.,  L.  E.  5  App.  Cas,  473  ;  State 
V.  Baltimore,  &c.  R.  E.  Co.,  6  Gill  (Md.), 
363  ;  New  Orleans,  &c.  Steamship  "Co.  v. 
Ocean  Dry  Dock  Co.,  28  La.  An.  173; 
Commissioners  v.  Holyoke  Water  Power 
Co.,  104  Mass.  446  ;  Baltimore  v.  Balti- 
more, &c.  R.  R.  Co.,  21  Md.  50  ;  Frank- 
lin Co.  V.  Lewiston  Savings  Bank,  68  Me. 
43  ;  Perrine  v.  Chesapeake,  &c.  Canal  Co., 
9  How.  (U.  S.)  172  ;  Cleaveland  v.  Nor- 
ton, 6  Cush.  (Mass.)  380  ;  Holyoke  Co.  v. 
Lyman,  15  Wall.  (TJ.  S.)  500 ;  Delaware 
Tax  Cases,  18  id.  206  ;  Auburn,  &c.  P.  R. 
Co.  V.  Douglass,  9  N.  Y.  444  ;  Black  v. 
Delaware,  &c.  Canal  Co.,  24  N.  J.  Eq. 
455  ;  Delaware,  &c.  Canal  Co.  v.  Camden, 
&c.  R.  R.  Co.,  16  id.  321  ;  Morris  Canal, 
&c.  Co.  V.  Central  R.  R.  Co.,  16  id.  419  ; 
Morris,  &c.  R.  R.  Co.  v.  Sussex  R.  R.  Co., 
20  id.  542  ;  St.  Clair,  &c.  Co.  v.  Illinois, 
96  TJ.  S.  63  ;  Buffett  v.  Troy,  &c.  R.  R. 
Co.,  40  N.  Y.  168  ;  McCullough  v.  Mary- 
land, 4  Wheat.  (U.  S.)  816;  Curtis  ». 
Leavitt,  15  N.  Y.  9  ;  State  v.  Hancock, 
36  N.  J.  L.  537. 
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and  substantial  powers  conferred  upon  'them  by  their  -charters,  may 
be  said  to  take  by  inference  or  implication  all  the  reasonable  modes 
'of  executing  the  powers  conferred  upon  them  which  a  natural  per- 
son would  have  in  the  exercise  of  similar  powers.'  Thus,  a  charter 
for  a  railroad  corporation,  would  be  utterly  worthless  and  inopera- 
tive, unless  the  corporation  had  authority  to  enter  into  contracts  for 
the  construction  of  the  road,  and  for  the  purchase  of  materials,  roll- 
ing stock,  etc. ;  and  yet,  the  charters  as  a  rule  do  not  expressly  con- 
fer this  power,  hut  it  is  vrwplied  as  a  necessary  incident  to  the  grant; 
and  not  only  does  it  impliedly  take  authority  to  purchase  supplies, 
etc.,  but  it  also  impliedly  takes  authority  to  purchase  upon  credit, 
and  to  execute  all  proper  evidences  and  securities  therefor,  through 
its  proper  officers.^  So,  although  the  charter  makes  no  such  provi- 
sions, railroad  corporations  may  erect  and  maintain  repair  shops, 
and  shops  for  the  manufacture  of  cars,  engines,  and  other  supplies 
necessary  for  the  use  of  the  corporation,  although  it  could  buy  such 
articles  as  cheap  or  even  cheaper  in  the  market  than  it  could 
manufadiure  them ;  and  the  power  to  do  these  things  is  implied 
from  the  grant  because  it  is  a  necessary  incident  to  the  powers 
granted.  It  is  true  that  this  species  of  grant,  being  restrictive  of 
individual  rights,  cannot  be  extended  beyond  the  letter  and  spirit 
of  the  statute  creating  it ; '  but  this  does  not  exclude  the  Tight  to 
use  any  iappropriate  means  to  carry  into  effect  the  powers  expressly 
granted  or  necessarily  implied.  There  is  a  clear  line  of  distinction 
between  questions  involving  merely  the  mode  of  exercising  powers 
expressly  granted,  and  those  where  there  is  a  total  absence  of  author- 
ity. If  the  power  to  do  a  thing  is  clearly  conferred,  either  expressly 
or  by  fair  inference,  the  corporation  is  at  liberty  to  adopt  any  appro- 
priate means  for  its  execution  not  expressly  forbidden ;  as  the  mode 
and  manner  of  its  execution,  in  the  absence  of  limitations,  is  left  to 
the  sound  discretion  of  the  corporate  authority.* 

1  Clark  V.  Famngton,  11  'Wis.  806  ;  Ind.  859  ;  Ckrk  ■».  School  District,  8  E.  I. 

Madison,  &c  Plank  Bead  Co;  v.  Water-  199 ;  Mead  v.  Keeler,  24  Barb.  (S.  Y.) 

town,  &c.  Plank  Road  Co.,  5  id.  178  ;  New  20  ;   Commercifll  Bank  v.  Newport  M%. 

iElngland  Fire  Ins.,  &c.  Co.  v.  Robinson,  25  Co.,  IS  Wend.  (N.  Y.)  256  ;  McMasters 

Ind.  536  ;  Barry  v.  Merchants'  Fxchange  v.  Beed,  1  Gr&nt's  Cas.  (Penn.)  86  ;  Came 

Co.,  1  Sandf.  Ch.  (N.  Y.)  280 ;  Leavitt  v.  v.  Brigham,  89  Me.  86  ;  Moss  v.  Oakley, 

Blatchford,  5  Barb.  (N.  Y.)  9  ;  Brady  v.  2  Hill  (N.  Y.),  266 ;  Buckley  v.  Briggs,  30 

Brooklyn,  1  Barb.  (N.  Y.)  684 ;  Jackson  Mo.  468. 
V.  Brown,  6  Wend.  (N.  Y.)  590.  »  Dartmouth  College  v.  Woodward,  4 

s  Moss  V.  Averill,  10  N.  Y.  449  ;  Par-  Wheat.  (IT.  8.)  618 ;  Beotty  v.  Knowles, 

tridge  v.  Badger,  25  Barb.  (N.  Y.)  146  ;  6  Pet.  (U.  S.)  162. 
Hamilton  v.  Newcastle,  &c.  B.  B.  Co.,  9         *  Jobnsom,  J.,  in  C.  &  1A.  B.  B.  Co. 
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In  the  one  case,  there  is  an  ahi^e  of  authority,  in  the  other  a, 
usurpation  of  power  which  the  legislature  has  withheld.    In  the 

of  the  corporate  concerns,  with  which 
mankind  in  general  are  acquainted.  In 
short,  every  transaction  of  the  company- 
established  by  proof  of  direct  authority! 
from  the  stockholder,  or  implied  from  the 
usual  modes  of  doing  their  business,  which 
is  not  against  law,  or  a  prohibition  con- 
tained in  their  charter,  is- obligatory  upon 
them."  Gould,  J.,  said  :  "  It  is  observ- 
able that  the  company  are  not,  in  this 
case,  claiming  a  right,  through  the  agency 
of  an  individual,  whose  authority  to  act 
for  them  is  denied  by  the  adverse  party. 
It  is,  therefore,  unnecessary  to  inquire' 
whether  in  such  a  case  evidence  like  th& 
present  could  be  admitted  in  their  favor 
or  not;  Here  the  demand  is  against  the- 
company,  upon  a  contract  executed  in  their 
name  by  GilUt,  as  president,  and  Wheelert, 
as  assistant ;  and  both  of  whom,  it  is 
claimed,  were  the  company's  agents  for 
that  purpose.  But  to  this  claim  it  is  re- 
plied, first,  that  by  the  terms  of  the  act 
of  incorporation,  the  company  cannot  be 
bound  by  any  contract  unless  it  is  signei- 
by  the  president  and  countersigned  by  tie 
secretary  ;  and,  therefore,  that  this  policy, 
not  being  so  executed,  does  not  bind  them, 
even  admitting  that  Wheeler,  as  assistant^ 
was  de  facto  employed  aa  their  agent  for 
the  purpose  of  countersigning.  A  corpora- 
tion certainly  cannot,  by  its  own  act,  en- 
large its  own  capacities,  powers  or  rights } 
but  it  would  be  strange  to  say  that  it  can- 
not thus  voluntarily  incur  liabilities.  If  a 
corporation,  by  a  corporate  act,  appoints 
an  agent,  underany  naine  or  title  whatever, 
for  the  purpose  of  making,  in  its  own  be- 
half, any  contract  which  it  has  a  right  to 
make,  can  the  corporation  itself  impeach 
such  a  contract  made  in  its  name  by  that 
agent  by  alleging  its  own  want  of  power 
to  make  such  an  appointment,  or  to  con- 
tract by  such  an  agent  ?-  The  present  ob- 
jection must,  to  avail  the  defendants,  go 
to  this  extent.  But  such  a  doctrine  is  in 
violation  of  all  principle.  A  corporate 
body,  by  transgressing  the  limits  of  its 
charter,  may  doubtless  incur  a  forfeiture 
of  its  privileges  and  powers ;.  but  who 
ever  imagined  that  it  could  thus  acquire 
an  immwnMy  to  the  prejudice  of  third  per- 


t>.  Himrod  Furnace  Co.,  37  Ohio  St.  317  ; 
41  Am.  Hep.  509.  The  question  as  to 
whether  an  act  done  in  a  different  mode 
from  that  prescribed  by  the  charter  is 
legal,  depends  upon  the  circumstance 
whether  the  statutory  mode,  as  is  usually 
tiie  case  in  such  matters,  is  merely  direc- 
tory, or  whether  by  usage  the  company 
had  adopted  such  mode  of  executing  its 
powers ;  and  if  so,  although  the  charter 
mode  is  not  pursued;  the  company  is 
bound.  This  rule  was  well  illustrated  in 
Buckley  v.  Derby  Fishing  Co.,  2  Conn. 
252.  In  that  case  an  action  was  brought 
upon  a  policy  of  insurance  signed  by  the 
president  of  the  company  and  countersigned 
hy  the  assistant.  The  act  authorising  the 
company  to  pursue  the  business  of  insur- 
ance provided  that  "  all  policies  of  insur- 
ance made  by  said  company,  signed  ly  the 
prendent,  or  in.  his  absence  by  the  assistant^ 
and  countersigned  by  the  secretwry,  shall'  be 
binding  on  said  company  according  to  the 
terms  and  tenor  thereof.'"  The  defendants 
insisted'  that  they  were  not  liable  upon  the 
polioyi  because  the.  secretary  did  not  coun- 
tersign it.  The  plaintiff  showed  by  the 
books  and  records  of  the  company,  a  prac- 
tice on  its  part  to  issue  policies  in  this 
way,  and  the  court  held  that  by  such  a 
course  of  practice  the  company  rendered 
itself  liable,  although  the  policy  was  not 
executed  m  the  mode  required  by  the  char- 
ter, "  I  consider  it  to  bei  undoubted 
law,"  said  Hosmek,  J.,  "'that  a  corpora- 
tion may  incur  a  liability  different  from 
the  prescriptions  of  its  charter,  like  indi- 
viduals ;  it  is  responsible  for  the  manner  in 
which  it  permits  its  agents  to  hold  it  out 
to  the.  world  .  .  .  what  is  usually,  done 
by  the  agents  of  a  corporation  in  the  trans- 
action of  the  business  confided  to  them,  it 
is  a  fair  presumption  that  the  stockholders 
are  cognizant  of.  Although  they  reside 
in  different  places,  they  have  an  interest 
in  acquainting  themselves  with  the  pro- 
ceedings of  the  corporation.  The  office 
where  the  business  is  done  is  open ;  the 
books  of  the.  company  are  subject  to  their 
inspection  j  and  it  would  be  absurd  to 
suppose  them  ignorant  of  those  public 
facts,  relating  to  the  ordinary  transaction 
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former  case,  the  act  may  or  may  not  be  void,  according  to  the  cir- 
cumstances; while  in  the  latter  case  it  is,  so  long  as  it  remains  execu- 

sons  1  The  clause  in  which  the  act  of  in- 
corporation prescribes  the  mode  of  signing 
contains  no  negative  words  ;  that  is,  no 
provision  that  a  contract  signed  in  any 
other  mode  than  that  prescribed  shall  not 
bind  the  company.  It  would  be  highly 
unreasonable,  therefore,  to  construe  that 
mode  aaexclitsive,  to  theinjury  of  strangers, 
—  especially  as  the  statute  is  not  in  its 
nature  a  public  one,  and  third  persons 
are,  of  course,  neither  bound  nor  presumed 
to  know  its  provisions.  The  case  Ex  parte 
Meynot,  1  Atk.  196,  though  not  in  point, 
contains  a  doctrine  which,  I  think,, has  an 
important  bearing  upon  the  present  ques- 
tion. That  was  an  application  to  the 
lord  chancellor  to  supersede  a  commission 
of  bankruptcy  which  had  been  taken  out 
against  the  petitioner  —  he  being  a  clergy- 
man. The  application  was  founded  upon 
the  statute  21  Hen.  8,  by  which  clergy- 
men are  prohibited  under  heavy  penalties 
from  troMng ;  and  their  contracts,  as 
traders,  are  declared  '  utterly  void  and  of 
no  effect.'  Lord  Habdv^tioke,  however, 
dismissed  the  petition  ;  and  among  other 
things  observed  :  '  If  a  man  with  his  eyes 
open  will  break  the  law,  that  does  not 
make  void  the  contract.  It  is,  undoubt- 
edly, veiy  improiJer  for  a  person  to  say,  I 
have  broke  the  law,  and  therefore,  I  am 
exempt  from  any  remedy  a  creditor  may 
have  against  me.'  '  I  am  inclined  to  be 
of  opinion  that  the  contract  shall  be  void 
as  to  the  parson  himself  only;  for  it 
would  be  a  most  extraordinary  construc- 
tion of  the  statute  that  the  bargain  shall 
be  void  for  his  ovm  benefit ;  and  it  would 
be  very  mischievous  to  construe  the  act 
in  such  a  manner.'  '  Shall  the  bargain  be 
void  for  the  parson's  benefit  ? '  '  This  part 
of  the  act  ought  to  be  so  construed  as  to 
make  it  a  penalty  on  himself  only.'  This 
reasoning,  I  repeat,  applies  strongly,  by 
analogy,  to  the  question  before  the  court. 
And  if  the  petitioner,  in  that  case,  was 
bound  by  his  contract,  notwithstanding 
the  strong  language  of  the  statute  of  21 
Hen.  8,  a  fortiori,  it  would  seem,  ought 
the  policy,  in  the  present  case,  to  bind  the 
company,  if  Wheeler  was  actually  their 
agent  for  the  purpose  of  countersigning,  — 


whether  the  contract  was  executed  in  the 
form  prescribed  by  the  act  of  incorpora- 
tion or  not.  We  come,  then,  to  the  sec- 
ond objection  made  by  the  defendants, 
namely,  that  a,  corporation  aggregate  can- 
not appoint  an  agent  except  by  deed; 
and  that  therefore  no  other  evidence 
than  that  of  a  deed  is  admissible  to  prove 
Wheeler's  authority  to  countersign  the 
policy.  The  first  proposition  is  generally, 
though  not  universally  true,  as  to  express 
authorities ;  but  it  ajiplies  to  no  other. 
If,  then,  the  plaintiffs  were  attempting  to 
prove  a  specific  act  of  the  company,  ex- 
pressly conferring  upon  Wheeler  the  au- 
thority under  which  he  is  claimed  to  have 
acted,  the  defendants  might  properly  in- 
sist that  the  fact  could  be  proved  in  no 
other  way  than  by  proof  of  a  corporate  act. 
But  implied  authorities,  which  are  almost 
as  familiar  in  the  law  as  implied  promises, 
and  which  rest  upon  mere  presumptions, 
are  always  proved  by  circumstantial  or 
collateral  facts,  and  can  be  proved  in  no 
other  way.  Usual  or  frequent  practice  in 
business  is  the  ordinary  evidence  in  such 
cases.  The  general  principle  is  that  one 
person,  who  by  permitting  another  to  act 
ostensibly  as  his  agent  has  given  him  a 
credit  with  the  public  as  such,  shall,  in 
favor  of  third  persons,  be  presumed  to 
have  authorized  the  latter  to  act  in  that 
character,  and  be  precluded  from  averring 
the  contrary.  This  presumption  is  estab- 
lished by  proof  of  usage  or  practice , —  as, 
that  the  one  has  been  in  the  habit  of  act- 
ing in  the  name  and  in  behalf  of  the  other, 
and  that  the  latter,  either  by  positive  acts 
or  by  acquiescence,  impliedly  recognized 
the  agency.  And  the  presumption,  to  be 
available  to  any  purpose,  necessarily  em- 
braces all  legal  requisites  to  the  creation  of 
a  valid  authority.  Hence,  a  deed,  a  by- 
law, or  a  record,  may  as  well  be  presumed 
as  any  other  fact.  The  Mayor  of  King- 
ston-upon-HuU  v.  Homer,  Cowp.  102.  It 
may  be  objected  that  the  usage  in  this 
case,  not  being  omment,  can  afford  no  evi- 
dence of  Wheeler's  authority.  But  the 
rule  requiring  a  usage  to  be  ancient  to 
found  a  presumption  is  not  in  pari  ma- 
teria.   When  a  title  or  interest  is  to  be 
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tory,  as  to  interested  jparties  who  have  not  acguiesced  therein,  absolutely 
void  under  any  and  all  circumstances}     Gkay,  C.  J.,^  in  a  masterly 


'  presumed  from  possession,  enjoyment,  or 
user,  lapse  of  time  is  essential.  But  that 
rule  has  a  different  object,  and  is  founded 
upon  different  principles  from  any  in- 
volved in  the  present  question.  It  is  de- 
signed to  quiet  long  and  uninterrupted 
possession,  enjoyment,  or  iiser,  by  discour- 
aging stale  and  dormant  claims,  and  can 
have  no  application  at  all  to  questions  like 
the  present.  But  how,  it  is  asked,  can  the 
usage  of  a  corporation  which  is  an  invisible 
body,  existing  only  in  contemplation  of  law, 
be  proved,  or  even  known  ?  I  answer,  by 
the  acts  of  its  officers  or  acknowledged 
agents,  in  the  management  of  its  ordinaiy 
concerns.  This  point  was  conceded  by 
counsel,  and  decided  by  the  court,  in  Hex 
V.  Bigg,  3  P.  Wms.  419 ;  and  in  the  case 
of  The  Mayor  of  Kingston-upon-Hull  v. 
Horner,  ante,  this  species  of  evidence  was 
admitted  to  establish  a  claim  in  favor  of  a 
corporation.  Now,  the  evidence  offered 
in  the  present  case,  whether  sufficient  to 
prove  the  fact  or  not,  certainly  conduces 
to  prove  that  Wheeler  was  in  the  habit  of 
countersigning  contracts  as  agent  for  the 
company ;  that  hia  acts  in  that  charac- 
ter have  been  recognized  as  valid  by  the 
proper  officers  of  that  body  ;  and  that  the 
corporation,  knowing  or  having  in  its  own 
books  and  records  the  means  of  knowing 
the  fact,  has  acquiesced  in  his  agency,  and 
in  the  present  instance  taken  advantage  of 
it  by  retaining  the  premium  note."  In 
White  V.  The  Derby  Fishing  Co.,  2  Conn. 
26,  it  was  held  that  banks  and  other  cor- 
porations of  similar  nature,  authorized  by 
their  act  of  incorporation  to  contract  in  a 
particular  mode,  may  by  a  course  of  prac- 
tice render  themselves  liable  on  instru- 
ments executed  in  a  different  mode.  Thus, 
tfhere  the  statute  provided  that  all  notes 
and  contracts  signed  by  the  president, 
and  countersigned  by  the  secretary,  should 
be  valid,  it  was  held  that  an  issue  of  notes 
and  bills  signed  by  the  president,  bound 
the  corporation. 

1  Zabriskie  v.  Cleveland,  &o.  E.  E.  Co., 
23  How.  (U.  S.)  381 ;  Monument  Bank  v. 


Globe  Works,  101  Mass.  57  ;  3  Am.  Eep. 
322  ;  Ashbury  Railway,  &c.  Co.  u.  Eiche, 
L.  E.  7  H.  L.  668.  The  mode  of  doing 
an  act  is  not  exclusive  but  concurrent. 
Hood  11.  New  York  &  N.  H.  E.  E.  Co.,  22 
Conn.  509  ;  but  where  there  is  no  legal 
power  to  do  an  act,  there  can  be  no  estop- 
pel, and  the  want  of  authority  may  be  set 
up  to  defeat  it.  Buckley  v.  Derby  Fishing 
Co.,  2  Conn.  252.  W^hile  it  is  true  that 
corporations  are  generally  bound  by  their 
contracts  when  under  seal  as  much  as  indi- 
viduals, yet  where  a  corporation  is  created 
for  particular  purposes,  with  special  pow- 
ers, the  contract,  though  under  their 
corporate  seal  regularly  affixed  thereto, 
does  not  bind  it,  if  it  appears  from  the  ex- 
press provisions  of  the  statute  creating  the 
corporation,  or  by  necessary  and  reason- 
able inference  from  its  enactment,  that 
the  contract  was  ultra  vires,  that  is,  that 
the  legislature  meant  that  such  a  contract 
should  not  be  made  ;  and  if  it  is  not  made 
out  that  the  act  prohibits  the  contract,  it 
must  be  enforced.  South  Yorkshire,  &c. 
Co.  V.  Great  Northern  Railway  Co.,  9 
Exch.  55  ;  Mayor,  &c.  of  Norwich  v.  Nor- 
folk Eailway  Co.,  4  E.  &  B.  397.  Like 
natural  persons  they  have  capacity  to  do 
wrong  ;  and  when  in  their  contracts  and 
dealings  they  break  over  the  restraints 
imposed  upon  them,  an  exemption  from 
liability  cannot  be  claimed  on  the  mere 
ground  that  they  have  no  power  thus  to  act. 
The  objection  that  an  act  was  "ultra  vires  " 
imports,  not  that  the  corporation  could 
not,  and  did  not  in  fact,  make  the  unau- 
thorized contract,  but  that  it  ought  not  to 
have  made  it ;  and,  therefore,  rests  upon 
the  violation  of  trust  or  duty  toward  the 
shareholders  ;  and  hence  it  is  not  to  be 
entertained,  where  its  allowance  will  do  a 
greater  wrong  to  innocent  third  parties. 
Bissell  V.  Michigan  Southern,  &c.  E.  E. 
Co.,  22  N.  Y.  258.  Although  bonds  is- 
sued by  a  bank  are  illegal,  yet  the  bank 
may  be  liable  in  equity  for  money  advanced 
upon  them.  Whitney  ■».  Peay,  24  Ark. 
26.     In  a  statute  authorizing  a  medical 


Davis  V.  Old  Colony,  E.  E.  Co.,  131  Mass.  258 ;  41  Am.  Eep.  221. 
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opinion,  in  -which  he  carefully  reviews  the  cases,  and  clearly  states 
the  principles  and  distinctions  which  underlie  questions  of  corpo- 
rate power,  says.:  "A  corporation  has  authority  to  do  such  business' 
as  it  is  authorized  by  its  act  of  incorporation,  and  no  other.  It  is 
not  held  by  the  government,  nor  the  stockholdiers,  as  authorized  to 
make  contracts  which  are  beyond  the  scope  and  purposes  of  its 
charter.  It  is  not  vested  with  all  the  capacities  of  a  natural  person, 
or  of  an  ordinary,  partnership;,,  but  with  such  only  as  its  charter 
confers.  If  it  exceeds  its  chartered  powers,  not  only  may  the  gov- 
ernment take  away  its  charter,  but  those  who  have  subscribed  to  its 
stock  may  avoid  any  contract  made  by  the.  corporation  in  clear  ex- 
cess of  its  powers'.  If  it  makes  a  contract  manifestly  beyond  the 
powers  conferred  by  its  charter,  and  therefore  unlawful,  a  court,  of 
chancery,  on  the  application  of  a  stockholder  who  has  not  partici- 
pated or  acquiesced  in  the  act,  will  restrain  the  corporation  from 
carrying  out  the  contract;  and  a  court  of  common  law  ■will  not  sus- 
tain an  action  on  the  contract;  Every  person  who  enters  into  a  con- 
tract witk  a  corporation,  is  "bound  at  Ids  peril  to  take  notice  of  the 
legal  limits  of  its  capacity" — especially  where  the  act  incorporating 
it  is  in.  terms  declared  to  be  a  public  act.'- 

eoUege  to  mortgage  its  property  to  enable  may,  by -saeh  acts,  txxp&te  title  to  prop- 
thein  to  raise  funds,  a  proviso  restricting  erty,  and  transmit  it  to  others.  Fanners' 
the  use  of  the  premises  so  authorized  &  Millers'  Bank  of  Milwaukee  v.  Detroit 
to  be  mortgaged  was  hdd  not  to  appiy  to  &  Milwaukee  K.  K.  Co.,  17  'Wis.  372; 
purchasers-  under  a  foreclosure  of  aucH  BisseU  v.  Michigan  Southern,  &o.  K.  E. 
mortgage.  Medical  College  of  Ohio  v.  Co.,  22  N.  Y.  258.  The  expression  ultra 
Zeigler,  17  Ohio  St.  62.  A  person  who  vires  in  reference  to  eoiporato  acts  is  em- 
purchases  the  bonds  of  a  municipal  corpo-  ployed  in  different  senses.  1.  It  applies 
ration,  without  actual  notice  of  any  spe-  to  acts  entirely  unauthorized.  2.  To  acts 
cial  directions  given  to  the  officers  of  the  which  require  the  consent  of  the  stock- 
eorporation  respecting  tiieir  sale,  will  ruA  holders,  but  which  have  been  attempted 
bebound  by  sndidirectionsy  if  he  neglected  tvithout  such  consent.  8.  To  acts  which 
to  make  inquiries  throngh  want  of  caution  are  authorized  fbr  certain  limited  or  speci- 
only,  and  not  with  a  design  of  avoiding  lied  purposes,  but  which  are  exercised 
knowledge.  DeVossw.  City  of  Richmond,  for  another  purpose,  i.  To  acts  which 
18  Gratt.  (Va.)  338.  There  U  mMfferemce  are  authorized  to  be  exercised  in  a  certain 
Between  exereigmg  poteen  lahotly  foreign,  mode,  but  which  are  exercised  in  a  dif- 
cimd  exercMng  legitimutte  powtM  to  omim'  ferent  mode.  McPherson  v.  Foster,  4S 
proper  esdent.  Thus,  a  mining  corpora-  Iowa,  48  ;  Miners'  Ditch  Co.  v.  ZeUen- 
tion  which  buys  more  land  than  the  law  bach,  87  C»L  543. 
allows  commits  a  wrong  which  can  only  '■  'Whittenton  Mill  v.  Upton,  10  Gray 
be  inquired  into  by  the  State  ;  and  it  does  (Mass.),  682  ;  Richardson  v.  Sibley,  11  Al- 
not  thereby  lose  its  rights  as  a^inst  tres-  len  (Mass.),  65  ;  Pearce  t>.  Madison,  &e. 
passere.  -Whitman  Mining  Co.  v.  Baker,  B.  R.  Co,,  21  How.  (IT.  S.)  441;  East  Ang- 
3  Nev.  386.  And  even  acts  done  by  cor-  lian  v.  Eastern  Counties  Railway  Co.,  11 
porations  in  violation  of  their  charters  are  C.  B.  775  ;  Ashbury  Railway,  &c.  Co.  v, 
not  in  all  cases  necessarily  void.    They  Biche,  L.  R.  7  H.  L.  653. 
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The  same  rules'  apply  to  a  corporation  that  apply  to  individuals ; 
and  if  a  contract  is  made  by  it  which  is  prohibited  by  law,  it  can- 
not enforce  it,  because  the  act  is  illegal  and  it  is  in  pari  delicto 
with  the  other  party.  Thus,  in  a  New  York  case,^  the  plaintiff  was 
a  corporation  created  under  a-  special  act,  by  which  it  was  author- 
ized, among  other  things]  "  to  grant,  bargain,  seU,  buy,  or  receive 
all  kinds  of  property,  real,  personal,  or'  mixed,  or  to  hold  the 
same  in  trust  or  otherwise  .  .  .  and  to  advance  moneys  .  .  . 
upon  any  property,  real  or  personal^  on  such,  terms  or  commissions 
as  may  be  established  or  approved  by  the  directors."  The  action, 
was  brought  for  the  collection  of  two  notes  for  $8^000  each,  exe- 
cuted by  the  defendants,  and  payable  to  their  own  order  and  in- 
dorsed' by  them  to  the  plain'tifif  before  they  became  due.  The 
answer  allied,  substantially,  that  the  plaintiff  was  a  coiporatioH 
created  by  special,  act  of  the  New  York  legislature,  and  that  it 
had  engaged  in  the  business  of  banking  in-  violation  of  the  laws 
of  the  State,  and  discounted  the  notes  in  suit  in  the  course  of  that 
business,  and  that  the  notes  were  made  for  the  purpose  of  raising 
money  upon  them,  and  that  they  were  discounted  by  the  plaintiff 
and  passed  to  the  defendant's  credit  upon  the  plaintiff's  books.  The 
general  statutes:  of  Nevr  York  prohibited  any  corporation,  not  ex- 
pressly incorporated  for-  that  purposes  from  carrying  on  that  busiy ' 
ness,  and  the  constitution  of  the  State,  section  4,  article  S,  prohibited 
the  State  legislature  from  passing  any  act  granting  a  special  charter 
for  honnking  business*  The  court  held  that  the  transactions  between 
the  plaintiff  and  the  defendants  constituted  hanking  business  within 
the  meaning  of  th©  statute,  and  that  the  defendant  was  not  es- 
topped from  setting  up  the  invalidity  of  the  notes,  as  the  transaction 
was  one  expressly  forbidden  by  the  laws  of  the  State.  Daniels,  J., 
in  a  very  ablle  opinion,  among  other  thingB,  says :  "  If  the  position 
urged  upon  the  consideration  of  the  court  (by  the  plaintiff)  should 
receive  its  sainction,  the  statuAe  whose  restraint  has  been,  violated 
would  be  practically  repealed.  For  it  would'  be  held'  that  what  the 
legislature  have  declared  that  the  plaintiff  should  not  do  might 
safely  he  carried  ouv  Hinder  the  sanction  of  the  courts.  That  would 
render  the  statute  nugatory,  which  would  violate  the,  duty  and 
authority  vested,  in,  the  court,  and  rendered  obli^atoty  upon  ifc 
The  notes  could  not  be  discounted,  and  received  in  plain  violation 

t  New  York  Trust  &  Loan  Co.  v.  Helmer,  12  Hun  (N.  Y.),  35. 
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of  the  terms  of  the  statute  of  the  State."  ^  In  a  late  Pennsylvania 
case  2  the  same  rule  was  adopted  where  a  national  bank,  contrary 
to  the  prohibition  of  the  national  banking  act,  took  a  mortgage 
of  real  estate,  partly  to  secure  a  future  loan,  and  partly  to  secure 
the  payment  of  pre-existing  notes.  The  court  had  previously  held 
that  a  mortgage  given  to  secure  the  pay&ient  of  futwre  loans  was 
ultra  vires,^  and  in  the  case  first  cited  they  held  that  as  to  the 
future  loans,  the  mortgage  was  void,  but  was  good  as  to  those  exist- 
ing when  the  mortgage  was  made.  The  doctrine  of  estoppel  in 
pais  does  not  extend  so  far  as  to  enable  a  corporation  to  do,  in 
effect,  what  is  forbidden  by  law,  or  what  it  is  otherwise  wholly  imea- 
pable  of  doing ;  and  when  a  contract  is  wholly  ultra  vires,  it  cannot 
acquire  validity  from  the  circumstance  that  it  has  been  treated  and 
acted  upon  by  the  parties  as  a  valid  transaction.*  Thus,  where  a 
lease  was  made  by  a  railroad  company,  of  its  property  and  fran- 
chises which  it  had  no  power  to  make,  it  was  held  that  it  had  no 
power  to  ratify  it  by  accepting  rent  upon  it.^ 

Sec.  170.  Xntra  vires,  continued:  IllustrationB. — There  is  no  ques- 
tion but  that  railroad  corporations  have,  as  auxiliary  or  incident  to 
their  main  or  authorized  business,  all  the  powers  which  an  individual 
would  have  under  the  same  circumstances ;  and  the  extent  of  these 
•  powers  is  to  be  determined,  not  only  by  reference  to  the  express 
powers  conferred  by  the  charter,  but  also  to  the  nature,  extent,  and 
necessities  and  conveniences  of  the  business  and  of  the  public. 
They  have  the  power  to  take  and  grant  property  and  assume  obliga- 
tions, in  the  same  manner  that  an  individual  might,  for  the  construc- 
tion of  their  road,  and  for  supplying  it  with  the  necessary  machinery, 
appliances,  and  conveniences  for  the  conduct  of  their  business  in  all 
its  departments.  •  Thus,  it  has  been  held  that  a  railroad  company 
may  erect  a  telegraph  along  its  roadway,  as  incidental  to  its  primary 
business.*    So  it  has  been  held  that  it  may  put  up  refreshment- 

1  Firemen's  Ins.   Co.  v.  Ely,  2  Cow.  *  In  re  Comstock,  3  Sawyer  (U.  S. 

(N.  Y.)  678  ;  New  York  Life  Ins.  &  Trast  C.  C),  218. 

Co.  V.    Beebe,   7    N.    Y.    364 ;    Seneca  '  Ogdensburgh,  &c.  R.  E.  Co.  v.  Ver- 

County  Bank  v.  Lamb,  26  Barb.  (N.  Y.)  mont,  &c.  E.  R.  Co.,  i  Hun  (N.  Y.),  268. 

595  ;  Barton  v.  Port  Jackson  Plank  Road  *  Western  Union  Tel.  Co.  v.  Rich,  19 

Co.,  17  id.  397  ;  DcWitt  v.  Brisbane,  16  Kan.  517  ;  Prather  v.  Western  Union  Tel. 

N.  Y.  608  ;  Richie  v.  Ashbury  Ry.  Co.,  Co.,  89Ind.  501.    See  New  York  City,  &c. 

7  Irish  App.  653.  R.  R.  Co.  v.  Central  Union  Tel.  Co.,  21 

«  Woods  V.   People's  National  Bank,  Hun  (N.  Y.),  261,  where  it  was  held  that 

88  Penn.  St.  57.  a  telegraph  company  had  no  authority  to 

•  Fowler  v.  Scully,  72  Penn.  St.  456.  erect  its  poles  upon  the  roadway  of  a  rail- 
road company  without  its  permission. 
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rooms  along  the  line  of  its  road  for  the  convenience  of  passengers;^ 
and  undoubtedly  instances  might  arise  where  it  would  have  author- 
ity to  put  up  hotels  upon  the  line  of  the  road  for  a  similar  purpose, 
where  the  interests  of  the  corporation  and  of  the  travelling  public 
require  it.  This  is  upon  the  principle  that  a  corporation  has,  in 
addition  to  its  special  powers,  implied  authority  to  do  all  acts  neces- 
sary for  the  full  and  complete  utilization  of  its  special  powers  which 
are  not  expressly  or  impliedly  excluded  by  the  terms  of  the  grant. 
Thus,  a  railroad  company  has,  as  incident  to  its  business,  the  right 
to  engage  in  the  cartage  of  goods  to  and  from  its  depots.^  So,  where 
the  charter  confers  upon  the  company  authority  "  to  contract  for  the 
transportation  and  delivery  of,  and  to  transport  and  deliver  persons 
and  property  conveyed  over  its  road  beyond  its  termini,"  it  has,  as 
incident  to  such  power,  the  right  to  purchase  and  run  a  steamboat 
from  the  termini  of  its  road  to  the  line  of  another.^    But  under  an 


1  Flanagan  v.  Great  Western  Railway 
Co.,  L.  R.  7  Eq.  116. 

2  Attorney-General  v.  Grand  Trunk 
B.  B.  Co.,  16  Decisions  des  Tribunaux 
(L.  C),  9. 

'  In  Shawnmt  Bank  v.  Plattsburgli, 
&o.  B.  B.  Co.,  81  Vt.  491,  a  note  given 
by  a  railroad  company  in  payment  for  a 
steamboat  under  such  a  charter,  was  held 
to  be  valid  and  binding  upon  it.  See  also 
Eutland,  &e.  B.  R.  Co.  o.  Proctor,  29  id. 
95  ;  Wheeler  v.  San  Francisco,  &c.  R.  B. 
Co.,  31  Cal.  46.  A  corporation  created 
for  the  purpose  of  mining  and  transport- 
ing coal,  with  power  to  purchase  articles 
for  that  purpose,  is  held  to  have  power  to 
purchase  and  run  a  steamboat,  to  trans- 
port and  deliver  coaL  Calloway  Co.  v. 
Clark,  32  Mo.  305 ;  Moss  v.  Averill,  10 
N.  Y.  449  ;  Pearoe  v.  Madison,  &o.  R.  R. 
Co.,  21  How.  (U.  S.)  442.  See  Downing 
V.  Mount  Washington,  &c.  Co.,  40  N.  U. 
230  ;  Wiswall  v.  Greenville,  &o.  Plank 
Road  Co.,  3  Jones  (N.  C.)  Eq.  183 ; 
Watt's  Appeal,  78  Penn.  St.  370.  In 
Eutland  &  Burlington  E.  E.  Co.  v.  Proc- 
tor, 29  Vt.  93,  where  the  plaintiffs,  a  rail- 
way company,  chartered  with  the  usual 
privileges  and  limitations,  in  order  to 
compete  in  business  and  improve  the  pro- 
fits of  their  road,  in  all  probability  in 
good  faith,  purchased  the  boats  and  appur- 
tenances of  a  corporation  formed  for  car- 
rying freight   and   passengers  on    Lake 


Champlain,  and  subsequently  sold  one  of 
these  boats  and  furniture  to  the  defend- 
ants, and  after  the  sale  repaired  the  boat 
and  furniture  at  a  machine  shop  purchased 
of  the  transportation  company,  and  brought 
an  action  for  such  furniture  and  repairs. 
It  was  held  that  they  could  recover.  The 
court,  Ebdfield,  C.  J.,  said: ."  The  defence 
is,  that  the  contract  of  purchase  by  which 
the  plaintiffs'  company  acquired  the  title 
of  this  boat  and  furniture  sold  the  defend- 
ants, and  of  the  shop  at  which  the  re- 
pairs were  done,  was  beyond  their  powers, 
or  as  denominated  in  the  books,  ultra 
vires.  It  does  not'  appear  that  the  stock- 
holders of  the  plaintiffs'  company  have 
ever  objected  to  their  making  the  pur- 
chase, or  running  the  boats  in  connection 
with  their  road.  If  we  regarded  the  ques- 
tion properly  before  the  court  for  deter- 
mination, we  should  not  at  first  view, 
certainly,  be  inclined  to  question  that 
such  a  purchase  is  beyond  the  powers  of 
the  company.  And  if  the  stockholders  had 
applied  to  a  court  of  equity  at  the  time,  to 
have  the  directors  enjoined  from  making 
the  purchase,  the  current  of  English  de- 
cisions would  probably  have  justified  the 
injunction.  And  possibly  had  the  State 
interfered  by  way  of  sHre  facias  or  quo 
warranto,  the  excess  of  power  thus  exer- 
cised by  the  company  might  be  regarded 
as  sufficient  reason  for  revoking  their 
charter.    We  say  this  may  possibly  be  so 
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ordmary  charter,  although  the  company  is  authorized  to  do  all  that 
is  necessary  to  put  its  railroad  in  operation,  it  is  held  not  to  possess 


regarded,  but  it  is  not  common  in  prac- 
tice for  the  courts  to  declare,  the  forfeiture 
of  a  railway  charter  when  the  directors 
have  proceeded  in  good  faith,  and  the 
property  of  the  company  is.  not  brought  in 
peril.  But  no  such  step  has  been  taken,. 
nor  is  this  an  action  by  which  the  com- 
pany are  sought  to  be  charged  for  a  con- 
tract beyond  the  fair  scope  of  their  charten 
The  defendants  seek  to  make  this  defence 
upon  the  ground  that  the  excess  of  power 
thus  assumed  by  the  company  is  illegal, 
and  renders  aU  contracts  connected  with 
the  transaction,  inoperative  by  reason  of 
such,  illegality.  If  tljere  had  been  a  posi- 
tive prohibition  of  entering  into  a  particu- 
lar class  of  contracts,  and  especially  if 
such  contracts  had  been  declared  void  by 
the  charter  of  the  company,  or  the  general 
laws  of  the  State,  most  unquestionably  no 
action  would  lie  upon  the  prohibited  con- 
tract. But  when  no  such  prohibition  ex- 
ists, and  it  is  only  by  construction  of  the 
charter  that  a  class  of  contracts  are  de- 
clared to  be  beyond  th&  powers  of  the 
company,  and  when  upon  this  point  there 
is  such  reasonable  ground  of  doubt  as  to 
induce  a  court  to  suppose  the  directors 
may  have  acted  in  good  faith,  and  where 
the  question  is  raised  by  one  having  no 
interest  in  it,  exceptfor  purposes  of  unjust 
advantage,  courts  have  never  been  inclined 
to  listen  to  the  objections.  In  the  pres- 
ent case,  the  most  favorable  view  for  the 
defendants,  as  it  seems  to  us,  is  that  the 
directors  of  the  plaintiffs'  company  ex- 
ceeded their  powers  in  making-  the  pur- 
chase, and  that,  therefore,  the  title  of  ihe 
boats  and  apparatus  did  not  vest  in  the 
company ;  and  consequently,  that  the- 
funds  which  the  directors  appropriated 
for  the  purpose  were  misappropriated,  and 
the  directors  may  be  compelled'  to  account 
for  them  to  the  company,  for  the  benefit 
of  the  stockholders.  And  possibly  the 
funds  so  misapplied,  might  have  been  pur- 
sued into  the  hands  of  the  transportation 
company  by  showing- the  insolvency  of  the 
directors  ;  but  this  must  have  been  done 
at  once,  and  any  considerable  acquies- 
cence in  the  transaction  will  prevent  the 
stockholders  or  the  company  from  pursu- 


ing the  funds.    And  in  that  case  the  title 
to  the  property  will  have  passed  from  the 
transportation  company,  prima, fade,  int(» 
the  directors  as  natural  persons.     In  such 
a  state  of  the  title  the  directors  might 
most  undoubtedly  dispose  of  the  property,; 
and  collect  the  avails  as  a  Jegitimate  mode 
of  restoring  the  funds  misapplied  to  the 
company.      And   for  this  purpose  they 
might  most  unquestionaljly  take  the  secu- 
rities upon  sale  of  the  property,  payable 
to  the  company,  or  stipulate  that  the  pur- 
chaser should  pay.'  the  company.     And 
this,  so  far  from,  'b/eing,  a  continuance  of 
the  perversion  of  the  charter  powers,  is  the 
surest  and  only  obvious  modls  of  restoring 
the  funds  to  their  proper  channel.    The 
only  wrong  in  the  directors  is  in  having 
exceeded  their  powers,  and  the  transaction 
with  the  defendants,  so  far  as  it  goes,  will 
tend  to  restore  a  portion  of  the  money  to 
its  rightful  proprietor;  and  of  this  the 
defendants  ought  not  to  complain,  as  theji 
are  confessedly  solicitous   to   bring   the 
directors  of  the  plaintiffs'  company  back 
to  their  legitimate  functions.    And  if  they 
should  dispose  of  all  the  property  pur- 
chased-in  this  mode,  in  the  manner  this  is 
sold  to  the  defendants,  it  will  go  far  to 
restore  them  to  their  appropriate  place,  — > 
the  treasury  of  the  plaintiffs,  —  for  the 
benefit  of  the  company  and  its  stockhold- 
er." But  where  there  is  no  express  or  im- 
plied authority,  the  company  has  no  poweB 
to  purchase  or  operate  steamboats  in  con- 
nection with  its  road.    Thus  in  Coleman 
V.  The  Eastern  Counties  Ey.  Co.,  10  Boav. 
1,  Lord  Lanodale,  at  the  suit  of  a  share- 
holder, restrained  the  corporation  from  us- 
ing its  funds-  to  establish  a  steam  commu- 
nication between  the  terminus  of  the  road 
(Harwich)  and  the  northern  ports  of  Europe. 
The  directors  of  the  company  vindicated  the 
appropriation  as  beneficial  to  the  company, 
and  upon  the  ground  that  similar  arrange-, 
ments  were  not  unusual  among  railway 
companies.    Lord  Lanodalb  said  :  "Am- 
ple powers  are  given  for  the,  purpose  o6 
constructing  and  maintaining  tihe  railway, 
and  for  doing  all  those  things  required  for- 
its  proper  use  when  made.     But  I  appre- 
hend that  it  has  nowhere  been  stated  that 
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the  implied  power  to  purchase  or  run  steamboats  in  connection 
therewith.^    But  it  may  enter  into  a  contract  with  another  corpora- 


a  railway  oompamy,  as  such,  has  power  to 
■enter  into  all  sorts  M  other  transactions. 
Indeed,  it  has  been  very  properly  admit- 
ted that  railway  companies  have  no  right 
to  enter  into  new  trades  or  businesses  not 
pointed  out  by  the  acts.  But  it  has  been 
contended  that  they  have  a  right  to  pledge, 
"without  limit,  the  funds  of  the  company 
for  the  encouragement  of  other  transac- 
itions,  however  various  and  extensive,  pro- 
vided that  the  object  of  that  liability  is  to 
increase  the  traffic  upoii  the  .railway,  and 
■thereby  to  increase  ibe  profit  to  the  share- 
holders. There  is,  however,  no  authority 
for  anything  of  that  kind.  It  has  been 
(Stated  that  these  things,  to  a  small  extent, 
have  been  frequently  done  since  the  estab- 
lishment of  railways ;  but  unless  the  acts 
so  done  can  be  proved  "to  be  in  conformity 
with  the  powers  given  by  the  special  acts 
of  Parliament  under  which  those  acts 
were  done,  they  furnish  no  aufliority  wliat- 
ever.  In  the  East  Anglian  Kailway  Com- 
pany II.  The  Eastern  Counties  EaUway 
Company,  11  C.  B.  803,  the  court  say  the 
statute  incorporating  the  defendants'  com- 
pany gives  no  authority  respecting  the 
bills  in  Parliament  promoted  by  th^  plain- 
tiffs, and  we  are  therefore  bound  to  say 
that  any  contract  relating  to  such  biUs  is 
not  justified  by  the  act  of  Parliament,  and 
not  within  the  scope  of  the  authority  of 
the  company  as  a  corporation,  and  is 
therefore  void." 

I  Pearce  v.  Madison,  Ac.  E.  E.  Co.,  21 
How.  (U.  S. )  441  ;  St.  Joseph  v.  Saville, 
99  "Mo.  460  ;  Hoagland  ».  St.  Joseph  E.  E. 
■Co.,  39  id.  451.  In  Pearce  si.  Madison, 
&c.  R.  E.  Co.,  ante,  .the  question  turned 
rather  upon  the  validity  of  the  consolida- 
tion of  the  companies  than  upon  the 
.power  of  the- companies  to, purchase  and 
run  the  steamboat.  In  that  case  two  cor- 
porations created  under  the  laws  of  Indi- 
ana to  construct  distinct,  but  connecting 
lines  of  railroad,  consolidated  their  lines 
by  agreement,  and  conducted  both  lines 
ander  one  management  without  legislative 
authority.  After  the  consolidation,  the  con- 
solidated dompany  purchased  a  steamboat 
to  run  upon  the  Ohio  river  in  <connecti(>n 
with  its  road.     In  an  action  upon  the 


note,  it  was  held  that  no  recovery  could 
be  had,  because  the  consolidation  was  in- 
valid, and  hence  there  was  a  total  lack  of 
authority  on  -the  part  of  the  managei-s  to 
bind  the  companies  in  that  way.     Camp- 
bell, J.,  in  delivering  the  opinion  of  the 
court,  said  :  "The  rights,  duties,  and  ob- 
ligations of  the  defendants  are  defined  in 
the  acts  of  the  legislature  of  Indiana,  un- 
der which  they  are  organized,  and  refer- 
ence must  be  had  to  these  to  ^certain 
the  'Validity   of  their    contracts.      They 
empower  the  defendants  respectively  to  do 
all  that  was  necessary  to  construct  and 
put'in  operation  between  .the  cities  whicih 
are  named  m.  the  act  of  incorporation. 
There  was  no  authority  of  law  to  consoli- 
date these  corporations,  and  to  place  Isoth 
under  the  same  management,  or  to  sub- 
ject the  capital  .of  the  one  to  answer  for 
the  liabilities  of  the  other.     But  in  addi- 
tion to  tliat  act  of  illegality,  the  managers 
of  these  corporatiims  ■established  a  steam- 
boat line  to  run  in  connection  with  the 
railroad,  and  thereby  diverted  their  capi- 
tal from  the  objects  contemplated  by  their 
charters,  and  exposed  it  to  perils  for  which 
there  was  no  sanction.   Kow,  persons  deal- 
ing with  the  managers  of  a  corporation 
must  take  notice  of  the  limitations  im- 
posed upon  -their  authority  by  the  act  of 
incorporation.    Their  powers  are  conceded 
in  consideration  of  the  -advantage  the  pub- 
lic is  to  receive  from  their  discreet  and 
intelligent  employment,   and  the  public 
have  an  interest  that  neither  the  man- 
agers nor  the  stockholders  of  the  corpora- 
tion ishall  transcend  their  authority."     He 
then  referred  to  Colman  v.  Eastern  Coun- 
ties Railway  Co.,  10  Beav.  1 ;  East  An- 
glian Railway  Co.   v.   Eastern    Counties 
JBailwa.y  Co.   11  C.  B.  777  ;  Macgregor  v. 
.Dover,  -&e.  Eailway  Co.,  18  Q.  B.  618,  and 
continued  :  "  It  is  contended  that  because 
the  steamboat  was  delivered  to  .the  defend- 
ants, and  has  been  converted  to  their  use, 
they  are  responsible.     It  is  enough  to  say 
in  reply  to  this,  that  the  j)laintiff  was  not 
the  owner  of  the  boat,  nor  does  he  claim 
under  an  assignment  of  the  owner's  inter- 
est.    His  suit  is  .instituted  on  the  notes, 
.ag  an  indorsee,  and  the  only  question  is, 
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tion  or  person,  to  provide  and  operate  a  suitable  steam-vessel  for 
the  transportation  of  traffic  coming  by  its  line,  and  such  contract 
will  be  valid.^  It  has  been  held  in  England  that  it  has  no  authority 
to  guarantee  to  such  corporation  or  person  a  certain  profit  from  the 
business ; "  but  a  different  doctrine  is  held  in  this  country,  where  the 
authority  to  make  any  contract  in  that  respect  exists.  Thus,  a  rail- 
road company  whose  railroad  extended  across  the  State  of  Wiscon- 
sin, from  Lake  Michigan  to  the  Mississippi  Eiver,  and  which  was 
authorized  by  its  charter  to  make  "  such  contracts  with  any  other 
person  or  corporation  whatsoever  as  the  management  of  its  railroad 
and  the  convenience  and  interest  of  the  corporation  and  the  conduct 
of  its  affairs  may  in  the  judgment  of  its  directors  require ; "  and  by 
general  laws,  to  make  such  contracts  with  any  railroad  company 
whose  road  terminates  on  the  eastern  shore  of  Lake  Michigan  "  as 
will  enable  them  to  run  their  roads  in  connection  with  each  other  in 
such  manner  as  they  shall  deem  most  beneficial  to  their  interest ; " 
and  "  to  build,  construct  and  run,  as  part  of  its  corporate  property, 
such  number  of  steamboats  or  vessels  as  they  may  deem  necessary  to 
facilitate  the  business  operations  of  such  company  or  companies ; " 
and  also  "  to  accept  from  any  other  State  or  territory  of  the  United 
States,  and  use,  any  powers  or  privileges  applicable  to  the  carrying 
of  persons  and  property  by  railway  or  steamboat  in  said  State  or 
territory,"  —  has  the  power,  for  the  purpose  of  carrying  passengers 
and  freight  in  connection  with  its  own  railroad  and  business,  to  enter 
into  an  agreement  with  the  proprietors  of  steamboats  running,  by 
way  of  the  Great  Lakes,  between  its  eastern  terminus  and  Buffalo  in 
the  State  of  New  York,  by  which  it  guarantees  that  the  gross  earn- 
ings of  each  boat  for  two  years  shall  amount  to  a  certain  sum. 
The  general  doctrine  upon  this  subject  is  now  well  settled.  The 
charter  of  a  corporation,  read  in  connection  with  the  general  laws 
applicable  to  it,  is  the  measure  of  its  powers,  and  a  contract  mani- 

had  tlie  corporation  the  capacity  to  make  without  notice  of  this  defect,  the  question 
the  contract,  in  the  fulfilment  of  which  would  have  heen  quite  different.  Lexing- 
they  were  executed  ?  The  opinion  of  the  ton  v.  Butler,  14  Wall.  (U.  S.)  282  ;  Ma- 
court  is,  that  it  was  a  departure  from  the  con  v.  Shores,  97  TJ.  S.  272  ;  Monument 
husiness  of  the  corporation,  and  that  their  Kational  Bank  v.  Globe  Works,  101  Mass. 
officers  exceeded  their  authority."    In  this  57. 

case  there  was  no  question  made  hut  that         •  South  Wales  R.  E.  Co.  v.  Bedmond, 

the   plaintiflF  took  the  notes  with    full  10  C.  B.  N.  B.  675. 
knowledge  of  the  defect  in  the  original        ^  Colman  v.  Eastern  Counties  By.  Co., 

consideration.      Had    the    proof    shown  10  Bear.  1. 
him   to  have  been  a  bond  fide   holder 
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festly  beyond  those  powers  will  not  sustain  an  action  against  the 
corporation.  But  whatever,  under  the  charter  and  other  general 
laws,  reasonably  construed,  may  fairly  be  regarded  as  incidental  to 
the  objects  for  which  the  corporation  is  created,  is  not  to  be  taken  as 
prohibited.* 

A  railway  company  has  no  implied  power  to  build  a  canal  basin  ;2 
nor,  although  it  is  authorized  to  erect  wharves  and  warehouses  on  a 
navigable  stream,  has  it  authority  to  employ  its  funds  in  improving 
the  navigation  of  the  stream,^  nor  to  build  a  bridge  or  a  harbor  such 
as  is  not  authorized  by  the  scope  of  its  charter  or  the  location  of  its 
route,*  nor  generally  to  engage  or  pledge  its  funds,  or  entangle 
its  affairs  in  an  unauthorized  transaction,  even  though  upon  the 
speculation  that  it  will  afterwards  apply  for  legislative  authority.^ 
There  is  no  question  but  that,  under  the  head  of  its  implied  powers, 
a  corporation,  especially  a  railroad  corporation,  may,  in  order  to 
increase  its  business,  enter  into  many  contracts  and  undertakings 
which  are  not  strictly  within  its  express  powers,  —  if  they  are  not 
expressly  prohibited,  and  are  essential  to  promote  the  business  of 
the  corporation,  or  add  materially  to  the  convenience  of  its  prose- 
cution. Thus,  there  can  be  no  question  but  that  a  railway  corpora- 
tion may  build  side  tracks  or  spurs  of  its  road  to  increase  its  facilities 
for  receiving  or  depositing  the  freights  of  large  manufacturing  estab- 
lishments upon  its  line,  provided  it  can  obtain  the  consent  of  the 
land-owners  to  run  its  tracks  over  their  lands.*  So,  without  special 
authority,  where  the  necessities  of  business  require  it,  it  may  erect 
elevators  for  the  receipt  and  discharge  of  grain  shipped  over  its  line, 

1  Thomas  v.  Railroad  Co.,  101  U.  S.  not  lawfully  engage  in  the  former  ;  and  a 

71 ;  Attorney-General  v.    Great    Eastern  subscription  by  such  a  corporation  to  the 

By.  Co.,  S  App.  Cas.  473  ;  Davis  v.  Old  stock  of  a  corporation  engaged  solely  in 

Colony  R.  R.  Co.,  131  Mass.  258.      See  the  former  business,  is  not  enforceable, 

also  Railway  Co.  v.  McCarthy,  96  U.  S.  See  Whitney  Arms  Co.   v.   Barlow,    63 

258  ;  Green  Bay,  &c  R.  R.  Co.  ■».  Steam-  N.  Y.  62  ;  20  Am.  Rep.  504  ;  Hough  •». 

boat  Co.,  U.  S.  S.  C,  March,  1883  ;  opin-  Cook  County  Land  Co.,  73  111.  23  ;   24 

ion  by  Gbay,  J.  Am.    Rep.     230 ;    Northwestern    Union 

*  Plymouth  R.  R.  Co.  ■».  Colwell,   39  Packet  Co.  v.  Shaw,  37  Wis.  655  ;  19  Am. 

Penn.  St.  337.  Rep.  781 ;  Bradley  v.  Ballard,  55  111.  413  ; 

"  Munt  V.    Shrewsbury,    &o.    Railway  8  Am.  Rep.  656. 
Co.,  13  Beav.  1.    In  The  New  Orleans,  &c.         *  Mayor  of  Norwich  a.  Norfolk  Rail- 


Co.  «.  The  Ocean  Dry  Dock  way  Co.,   24  L.  J.  N.  8.  105  ;  Caledonia, 

Co.,  28  La.  An.  173,  it  was  held  that  the  &o.  Railway  Co.  v.  Helensburgh  Harbor 

owning  and  navigating  of  steamships  being  Trustees,  2  Jur.  N.  s.  695. 
a  distinct  business  from  the  docking  and         '  Logan  v.  Courtown,  13  Beav.  22. 
repairing  of  such  vessels,  a  corporation         *  See  Wilson  v.  Furness  Railway  Co., 

formed  solely  for  the  latter  business  can-  L.  R,  9  Eq.  28. 
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and  do  many  other  acts  which,  although  not  within  the  letter,  are 
nevertheless  within  the  spirit  of  the  act  creating  it,  because  essential 
to  the  successful  carrying  out  of  its  original  scheme,  and  to  its  own 
.convenience  and  to  the  convenience  and  advantage  of  the  puhlio. 
But  of  course  there  are  limitations  upon  this  vague  authority,  and 
limits  beyond  which  the  corporation  cannot  go,  and  in  the  present 
^tate  of  the  authorities  it  is  difficult  to  aay  ^precisely  what  those 
limitations  are ;  but  there  is  a  strong  tendency  on  the  part  of  the 
.courts  to  construe  these  powers  liberally,  when  the  acts  done  under 
them  result,  or  are  likely  to  result,  in  a  positive  advantage  to  the 
public,  and  do  not  come  within  any  express  statutory  prohibition.^ 

In  an  Indiana  case,^  acting  upon  this  principle  the  court  held 
-that  a  subscription  made  by  arailwa,y  company  to  secure  the  per- 
manent location  of  a  State  fair  upon  its  Hmei,  was  binding  upon  it,  the 
.court  saying :  "  Although  there  may  be  a  defect  of  power  in  ^  cor- 
poration to  make  a  contract,  if  a  contract  made  by  it  is  not  in  viola- 
tion of  the  terms  of  the  charter  of  the  corporation,  or  of  any  statute 
prohibiting  it,  and  the  corporation  has  by  its  promise  induced  a 
party  relying  upon  such  promise  and  in  execution  of  the  contract;,  to 
expend  money,  and  perform  .his  part  of  the  contract,  the  .Ciorpoiatioa 
is  liable  on  .the  contract."  ^ 

But  in  a  Massachusetts  case,^  a  railroad  company  established  for 
-the  purpose  of  constructing  and  maintaining  a  railroad  and  carrying 
passengers  and  freight  thereon,  and  the  Smith  American  Organ  Co., 
the  purposes  of  which  were  limited  by  its  certificate  of  incorporaition 
to  the  manufacture  of  reed  organs  and  other  musical  instcumentii, 
each  subscribed  a  stated  sum  for  the  purpose  of  defraying  the  ex- 
pense of  holding  a  "  World's  {Peace  Jubilee  and  International  Musi- 
cal Festival"  in  Boston.  It  was  held  that  the  subscriptions  were 
vitra  mres  and  not  binding,  cvew  though  thay  were  made  for  the  purpose 
of  incTeasirtg  the  proper  business  of  each  corporation  from  which  it 
dervoeS,  pecwrdw^  benefit.    Such  a  contract  cannot  be  held  to  bind  a 

1  state  Board  of  Agiienltare  v.  Citi-  Oo.,  107  V.  S.  98  ;  Branclic.  Jessup,  106 

zen's  Street  Railway  Co.,  47  Ind.  407 ;  U.  S.   468  ;    Attorney-General  ».  Greet 

Gregory  v.  Patchin,  83  BeaT.  595  ;  Attor-  Eastern  Railway  Oo.,  L.  R.  .5  App.  Cas. 

ney-General  v.  Grand  Trunk  Ry.  Co.,  18  473 ;  Forest  ii.  Manchester,  &o.  Railway 

Decisions  des  Tribunaux  {L.  0.)  91  ;  Low  Co.,  30  Sea7.  40. 

V.  Central  Pacific  R.  R.  Co.,  52  Cal.  53,;         ^  State  Board  of  Agriculture  v.  CSti- 

Indianola  v.  Gulf,  -&c.  R.  R.  Co.,  56  Tex.  ,zens'  Street  Ry.  Co.,  47  Ind.  407. 
594;  Cheever  v.  Gilbert  Elevated  R.  R.         «  Hitchcock  ■».  Galveston,  96  U.  S.  811. 
Co.,  43  N.  y.  Superior  Court,  478  ;  Green         *  Davis  ».  Old  Colony  R.  R.  Oo„  ISl 

Bay,  &c.  R.  R.  Co.  v.  Union  Steamboat  Mass.  258. 
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railroad  corporation,  by  reason  of  the  supposed  benefit  which  it  may- 
derive  from  an  increase  of  passengers  over  its  road,  upon  any 
grounds  that  would  not  hold  it  equally  bound  by  a  contract  to  par- 
take in  or  to  guarantee  the  success  of  any  enterprise  that  might  at- 
tract population  or  travel  to  any  city  or  town  upon  or  near  its  line. 
The  same  reasons  are  no  less  applicable  to  manufacturing  and  trad- 
ing corporations  established  under  general  laws,  and  the  purposes 
of  which  are  required  by  those  laws  to  be  stated  in  their  articles 
of  association.  "  The  power  to  manufacture  and  sell  goods  of  a  par- 
ticular description  does  not  include  the  power  to  partake  in  or  to 
guarantee  the  profits  of  an  enterprise  that  may  be  expected  to  in- 
crease the  use  of  or  the  demand  for  such  goods."  ^ 


1  Gray,  J.,  in  Davis  v.  Old  Colony 
E.  E.,  ante,  carefully  reviews  the  cases,  and 
eliminates  their  doctrine  with  such  accur- 
acy and  precision  that  we  give  the  main 
portion  of  his  opinion  here.  He  said  : 
"There  is  a  clear  distinction,  as  was 
pointed  out  by  Mr.  Justice  Campbell  in 
Zabriskie  v.  Cleveland,  Columbus  &  Cin- 
cinnati E.  E.,  23  How.  (U.  S.)  381,  398; 
by  Mr.  Justice  Hoae  in  Monument  Bank 
V.  Globe  Works,  101  Mass.  S7,  58,  3  Am. 
Bep.  322 ;  and  by  Lord  Chancellor  Cairns 
and  Lord  Hatherley  in  Ashbury  Eail- 
way  Carriage  &  Iron  Co.  v.  Eiche,  L.  E.  7 
H.  L.  668,  684,  between  the  exercise  by  a 
corporation  of  a  power  not  conferred  upon 
it,  varying  from  the  objects  of  its  creation 
as  declared  in  the  law  of  its  organization, 
of  which  all  persons  dealing  with  it  are 
bound  to  take  notice,  and  the  abuse  of  a 
general  power,  or  the  failure  to  comply 
vi-ith  prescribed  fol-malities  or  regulations, 
in  a  particular  instance,  when  such  abuse 
or  failure  is  not  known  to  the  other  con- 
tracting party.  In  the  leading  case  of 
Colman  v.  Eastern  Counties  Railway,  10 
Beav.  1,  the  directors  of  a  railway  com- 
pany were  restrained  by  injunction  from 
carrying  out  an  agreement  by  which,  for 
the  purpose  of  increasing  its  traffic,  they 
proposed  to  guarantee  certain  profits  to, 
and  to  secure  the  capital  of,  a  steam- 
packet  company,  to  ply  between  a  port 
near  one  end  of  the  railway  in  England 
and  certain  foreign  ports ;  and  Lord  Lang- 
dale,  M.  E.,  said  :  'To  look  upon  a  rail- 
way company  in  the  light  of  a  common 
partnership,  and  as  subject  to  no  greater 
VOL.  I.—  31 


vigilance  than  common  partnerships  are, 
would,  I  think,  be  greatly  to  mistake  the 
functions  which  they  perform,  and  the 
powers  which  they  exercise  of  interference, 
not  only  with  the  public  but  with  the  pri- 
vate rights  of  all  individuals  in  this  realm. 
We  are  to  look  upon  those  powers  as 
given  to  them  in  consideration  of  a  bena- 
fit,  which  notwithstanding  all  other  sacri- 
fices, it  is  to  be  presumed  and  hoped,  on 
the  whole  will  be  obtained  by  the  public 
But  it  being  the  interest  of  the  public  to 
protect  the  private  rights  of  all  indivif 
duals,  and  to  defend  them  from  all  liabili> 
ties  beyond  those  necessarily  occasioned 
by  the  powers  given  by  the  several  acts, 
those  powers  must  always  be  carefully 
looked  to  ;  and  I  am  clearly  of  opinion 
that  the  powers  which  are  given  by  an  act 
oi  Parliament,  like  that  now  in  question, 
extend  no  farther  than  is  expressly  stated 
in  the  act,  or  is  necessarily  and  properly 
required  for  carrying  into  effect  the  un- 
dertaking and  works  which  the  act  has 
expressly  sanctioned.'  '  Ample  powers 
are  given  for  the  purpose  of  constructing 
and  maintaining  the  railway,  and  for 
doing  all  those  things  required  for  its 
proper  use  when  made  ;  but  I  apprehend 
that  it  has  nowhere  been  stated  that  a 
railway  company,  as  such,  has  power  to 
enter  into  all  sorts  of  other  transactions. 
Indeed,  it  has  been  very  properly  admit- 
ted that  railway  companies  have  no  right 
to  enter  into  new  trades  or  businesses  not 
pointed  out  by  their  acts  ;  but  it  has  been 
contended  that  they  have  a  right  to 
pledge,  without  limit,  the  funds  of  the 
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The  doctrine  of  the  Indiana  case  is  diametrically  opposed  to  that 
of  the  Massachusetts  case,  yet  they  both  serve  to  illustrate  the  tea- 


company  for  the  encouragement  of  other 
transactions,  however  various  and  exten- 
sive, provided  the  object  of  that  liability 
is  to. increase  the  trafic  upon  the  railway, 
and  thereby  to  increase  the  profit  to  the 
shareholders.  There  is,  however,  no  au- 
thority for  anything  of  that  kind.  It  has 
been  stated  that  these  things,  to  a  small 
extent,  have  frequently  been  done  since 
the  establishment  of  railways  ;  but  unless 
the  acts  so  done  can  be  proved  to  be  in 
conformity  with  the  powers  given  hy  the 
special  acts  of  Parliament,  under  which 
those  acts  are  done,  they  furnish  no  au- 
thority whatever. '  10  Beav.  14,  15.  And 
after  full  consideration  of  the  case  he 
summed  up  his  opinion  thus  :  '  To  pledge 
the  funds  of  this  company  for  the  purpose 
■of  supporting  another  company  engaged  in 
a  hazardous  speculation  is  a  thing  which 
according  to  the  terms  of  this  act  of  Par- 
liament they  have  not  a  right  to  do.' 
'  They  have  the  power  to  do  all  such 
■things  as  are  necessary  and  proper  for  the 
purpose  of  carrying  out  the  intention  of 
the  act  of  Parliament,  and  they  have  no 
power  of  doing  anything  beyond  it.'  10 
Beav.  17,  18.  See  also  Salomons  v.  Laing, 
12  Beav.  339,  352,  353.  In  Bagshaw  v. 
Eastern  Union  Railway,  7  Hare,  114,  2 
Macn.  &  Gord.  389,  and  2  Hall  &  Twells, 
201,  where  a  railway  company,  authorized 
by  act  of  Parliament  to  purchase  a  branch 
line,  and  to  raise  a  sum  of  money  for  the 
purpose  of  constructing  that  line,  applied 
part  of  the  sum  so  raised  to  the  construc- 
tion of  its  main  line,  Vice-Chancellor 
WiOEAM,  and  Lord  Chancellor  Cotten- 
HAM  on  appeal,  sustained  the  bill  of  a 
shareholder,  not  only  to  restrain  such  ap- 
plication of  the  rest  of  the  sum,  but  also 
for  an  account  of  the  part  already  illegally 
expended.  The  same  principles  have  been 
frequently  applied  in  actions  at  law.  In 
East  Anglian  By.  Co.  v.  Eastern  Counties 
Ry.  Co.,  11  C.  B.  775,  it  was  held  that  no 
action  could  be  maintained  by  one  railway 
company  against  another  upon  an  agree- 
ment made  by  the  latter  to  take  a  lease  of 
the  railway  of  the  first  company,  and  to  pay 
the  expenses  incurred  by  that  company  in 
the  soliciting  and  promoting  of  bills  in  Par- 


liament for  the  extension  and  improvement 
of  that  railway,  even  if  the  object  and  ef- 
fect of  the  agreement  were  to  increase  the 
profits  of  the  defendants'  railway;  and 
Chief  Justice  Jervis,  in  delivering  the 
judgment  of  himself  and  Justices  Maule, 
Williams,  and  Talfotjed,  said:  'This 
act  is  a  public  act,  accessible  to  all,  and 
supposed  to  be  known  to  all ;  and  the 
plaintiffs  must  therefore  be  presumed  to 
have  dealt  with  the  defendants  with  a  full 
knowledge  of  their  respective  rights,  what- 
ever those  rights  may  be.  It  is  clear  that 
the  defendants  have  a  limited  authority 
only,  and  are  a  corporation  only  for  the 
.purpose  of  making  and  maintaining  the 
railway  sanctioned  by  the  act ;  and  that 
their  funds  can  only  be  applied  for  the 
purposes  directed  and  provided  for  by  the 
statute.  Indeed,  it  is  not  contended  that 
a  company  so  constituted  can  engage  m 
new  trades  not  contemplated  by  their  act ; 
but  it  is  said  that  they  may  embM'k  in 
other  undertakings,  however  various,  pro- 
vided the  object  of  the  directors  be  to  in- 
crease the  profits  of  their  own  railway. 
This  in  truth  is  the  same  proposition  in 
another  form  ;  for  if  the  company  cannot 
carry  on  a  new  trade,  merely  because  it 
was  mot  oomtemplated  by  the  act,  they 
cannot  embark  in  other  undertakings  not 
sanctioned  by  their  act,  merely  because 
they  hope  the  speculation  may  ultimately 
increase  the  profit  of  the  shareholdeis. 
They  cannot  engage  in  a  new  trade,  be- 
cause they  are  a  corporation  only  for  the 
purpose  of  making  and  maintaining  the 
Eastern  Counties  Railway.  ,  What  addi, 
tional  power  do  they  acquire  from  the  foot 
that  the  undertaking  may  in  some  way 
benefit  their  line  ?  Whatever  be  their  ob- 
ject or  Hie  prospect  of  success,  they  are 
still  but  a  corporation  for  the  purpose  only 
of  making  and  maintaining  the  Eastern 
Counties  Railway ;  and  if  they  cannot 
embark  in  new  trades,  because  they  have 
only  a  limited  authority,  for  the  same  rea- 
son they  can  do  nothing  not  authorized  by 
their  act,  and  not  within  the  scope  of  their 
authority.  Every  proprietor  when  he 
takes  shares  has  a  right  to  expect  that  the 
conditions  upon  which  the  act  was  ob- 
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dency  of  our  courts  im  construing  the  general  powers  of  railroad  cor- 
porations.  Both  courts  have  always  inclined  towards  a  liberal  policy. 


tained  will  "be  performed  ;  and  it  is  no 
sufficient  answer  to  a  shareholder,  expect- 
ing his  dividend,  that  the  money  has  heen 
expended  upon  an  undertaking  which  at 
some  remote  period  may  be  highly  henefii- 
cial  to  the  line.  The  public  also  has  an 
interest  in  the  proper  administration  of  the 
powers  conferred  by  the  act.  The  eomfort 
and  safety  of  the  line  may  he  seriously  im- 
paired if  the  money  supposed  to  be  neces- 
sary, and  destined  by  Parliament  for  the 
maintenance  of  the  railway,  be  expended 
in  other  undertakings  not  contemplated 
when  the  act  was  obtidned,  and  not  ex- 
pressly sanctioned  by  the  legislature." 
'  If  the  contract  is  illegal,  as  being  con- 
trary to  the  act  of  Parliament,  it  is  unne- 
cessary to  consider  the  effect  of  dissentient 
shareholders  ;  for  if  the  company  is  a  cor- 
poration only  for  a  limited  purpose,  and  a 
contract  like  that  under  discussion  is  not 
within  their  authoiity,  the  assent  of  all 
the  shareholders  to  such  a  contract,  though 
it  may  make  them  all  personally  liable  to 
perform  such  contract,  would  not  bind 
them  in  their  corporate  capacity,  or  ren- 
der liable  their  corporate  funds.'  11  C.  B. 
811-813.  So  in  MacGregor  v.  Dover  & 
Deal  Railway,  18  Q.  B.  618,  the  Court  of 
Exchequer  Chamber,  in  an  opinion  deliv- 
ered by  Baron  Aujekson,  in  which  Jus- 
tices Maule,  Ceesswell,  Williams,  and 
Talfoued,  and  Baron  Platt  concurred, 
arrested  judgment  in  an  action  brought 
by  the  Dover  and  Deal  Kailway  Company, 
upon  the  agreement  of  a  person  interested 
in  the  Southeastern  Railway  Company,  to 
pay  the  expenses  of  an  application  of  the 
latter  to  Parliament  to  authorize  it  to  es- 
tablish a  connecting  railway,  because 
'both  plaintiifs  and  defendant  here  must 
be  taken,  with  full  knowledge  of  the  pow- 
ers conferred  on  the  Southeastern  Railway 
Company,  to  have  made  a  contract  by 
which  the  defendant  is  to  bind  the  com- 
pany to  do  an  illega;l  act :  not  merely  an 
act  which  they  have  no  power  to  do,  but 
an  act  contrary  to  public  policy  and  the 
provisions  of  a  public  act  of  Parliament.' 
18  Q.  B.  632.  In  each  of  those  cases  the 
plaintiff  had  actually  incurred  and  paid 
the  expenses   sued  for.     Barim   Parke 


stated  the  rule  to  be,  that  where  a  corpora- 
tion is  created  by  act  of  Parliament  for 
particular  purposes  with  special  powers, 
'  their  deed,  though  under  their  corporate 
seal,  and  that  regularly  affixed,  does  not 
bind  them,  if  it  appear  by  the  express 
provisions  of  the  statute  creating  the  cor- 
poration, or  by  necessary  or  reasonable  in- 
ference from  its  enactments,  that  the  deed 
was  ultra  lyires,  —  that  is,  that  the  legis- 
lature meant  that  such  a  deed  should  not 
be  made.'  South  Yorkshire  Railway  v. 
Great  Northern  Railway,  9  Exeh.  55,  84. 
See  also  Scottish  Northeastern  Railway  v. 
Stewart,  8  Macq.  382,  416,  by  Lord  Wen8- 
leydalb.  Lord  St.  Leonards,  while 
asserting  that  '  the  safety  of  men  in  theu" 
daily  contracts  requires  that  this  doctrine 
of  ultra  vires  should  be  confined  within 
narrow  hounds ; '  and  that  railway  com- 
panies '  have  all  the  powers  incident  to  a 
corporation,  except  so  far  as  they  are  re- 
strained by  their  act  of  incorporation,' 
and  are  '  bound  by  contracts  duly  entered 
into  hy  their  directors  for  puiposes  which 
they  have  treated  as  within  the  ob- 
jects of  their  acts,  and  which  cannot  be 
clearly  shown  not  to  fall  within  them ; ' 
and  inclining  '  to  restrain  the  doctrine  of 
ultra  vires  to  clear  cases  of  excess  of  poiyer, 
with  the  knowledge  of  the  other  party, 
express,  or  implied  from  the  nature  of  the 
corporation  and  of  the  contract  entered 
into,' — distinctly  recognized  that  'di- 
rectors cannot  act  in  opposition  to  the 
purpose  for  which  their  company  was  in- 
corporated,' nor  'bind  their  companies  by 
conti-acts  foreign  to  the  purposes  for  which, 
they  were  e-stablished.'  Eastern  Counties 
Railway  i).  Hawkes,  5  H.  L.  Cas.  331, 
371,  373,  381.  Lord  Chancellor  Cban- 
WORTH,  in  the  same  case,  said  that  the 
EngUsh  authorities  above  cited  had  'es- 
tablished the  proposition  that  a  railway 
company  cannot  devote  any  part  of  its 
funds  to  an  object  not  within  the  scope  of 
its  original  constitution,  how  benefieial 
soever  that  object  might  seem  likely  to 
prove ; '  and  after  a  review  of  the  cases; 
repeated,  '  It  must  therefore  be  now  con- 
sidered as  a  well-settled  doctrine  that  a 
company  incorporated  by  an  act  of  Parlia- 
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While  we  entertain  the  highest  respect  for  the  Indiana  court,  and 
have  always  regarded  it  as  not  only  able,  progressive,  and  at  the 

to  an  association  formed  there,  irhich  was 
to  supply  the  materials  for  the  construc- 
tion of  the  railway,  and  to  receive  periodi- 
cal payments  from  the  English  compatiy. 
In  an  action  at  law  brought  hy  the  for- 
eign associates  against  the  English  com- 
pany upon  this  agreement,  it  was  held  in 
the  lower  courts,  as  well  as  in  the  House 
of  Lords,  to  he  ultra  vires.  The  judges 
helow  were  divided  in  opinion  upon  the 
question  whether  it  had  been  rati^d  by 
the  stockholders  so  as  to  bind  the  com- 
pany. But  in  the  House  of  Lords  it  was 
unanimously  held,  by  Lord  Cliancellor 
Caikns  and  Lords  Chelmsfged,  Hath- 
EELBY,  O'Hagan,  andSELBORNE,  that  'the 
contract  was  not  within  the  scope  of  the 
memorandum  of  association,  and  was 
therefore  void  and  incapable  of  being  rati- 
fied, and  the  action  could  not  be  main- 
tained.' Lord  Sblborne  said  :  '  The 
action  in  this  case  is  brought  upon  a  con- 
tract, not  directly  or  indirectly  to  execute 
any  works,  but  to  find  capital  for  a  foreign 
railway  company,  in  exchange  for  shares 
and  bonds  of  that  company.  Such  a  con- 
tract, in  my  opinion,  was  not  authorized 
by  the  memorandum  of  association  of  the 
Ashbury  Company.  All  your  lordships, 
and  all  the  judges  in  the  courts  below, 
appear  to  be  so  far  agreed.  But  this,  in 
my  judgment,  is  really  decisive  of  the 
whole  case.  I  only .  repeat  what  Lord 
Ceanworth,  in  Hawkes  v.  Eastern  Coun- 
ties Eailway  Company  (when  moving  the 
judgment  of  this  House),  stated  to  be  set- 
tled law,  when  I  say  that  a  statutory  cor- 
poration, created  by  an  act  of  Parliament 
for  a  particular  purpose,  is  limited,  as  to 
all  its  powers,  by  the  purposes  of  its  in- 
corporation as  defined  in  that  act.  The 
present  and  all  other  companies  incorpor- 
ated by  virtue  of  the  Companies  Act  of 
1862  appear  to  me  to  be  statutory  corpora- 
tions within  this  principle.  The  memo- 
randum of  association  is,  under  that  act, 
their  fundamental,  and  (except  in  certain 
specified  particulara)  their  unalterable  law; 
and  they  are  incorporated  only  for  the  ob- 
jects and  purposes  expressed  in  that  mem- 
orandum. The  object  and  policy  of  those 
provisions  of  the  statute  which  prescribed 


ment  for  a  special  purpose  cannot  devote 
any  part  of  its  funds  to  objects  imautho- 
lized  by  the  terms  of  its  incorporation, 
however  desirable  such  an  application 
may  appear  to  be.'  5  H.  L.  Cas.  345, 
348.  His  opinion,  in  which  Lord 
Brougham  concurred,  upon  which  the 
House  of  Lords  held  that  no  action  would 
lie  against  a  railway  company  on  an  agree- 
ment of  its  projectors  to  advance  money 
to  construct  a  pier  and  harbor  at  the  end 
of  a  proposed  branch  of  the  railway,  is  to 
the  like  efi°ect.  Caledonian  &  Dumbarton- 
shire Bailway  v.  Magistrates  of  Helens- 
burgh, 2  Maoq.  391,  416,  417,  422.  And 
he  afterward  observed  that  he  thought  the 
statement  of  Baron  Farke,  above  quoted, 
'  the  more  correct  way  of  enunciating  the 
doctrine,  though  practically  it  makes  very 
little  difference  whether  we  say  that  the 
railway  company  has  no  authority  given 
to  it  by  its  incorporation  to  enter  into 
contracts  as  to  matters  not  connected  with 
its  corporate  duties,  or  that  it  is  impliedly 
prohibited  from  so  doing,  because  by  ne- 
cessary inference  the  legislature  must  be 
considered  to  have  intended  that  no  such 
contracts  should  be  entered  into.'  Shrews- 
bury &  Birmingham  Eailway  v.  North- 
western Eailway,  6  H.  L.  Cas.  113,  135- 
137.  In  Ashbury  Eailway  Carriage  & 
Iron  Co.  V.  Eiche,  L.  R.  7  H.  L.  653,  and 
L.  R.  9  Ex.  224,  the  objects  for  which  a 
company,  registered  under  the  English 
Joint  Stock  Companies  Act  of  1862,  was 
created,  were  stated  in  its  memorandum  of 
association  to  be  'to  make  and  sell,  or  lend 
on  hire,  railway  carriages  and  wagons,  and 
all  kinds  of  railway  plant,  fittings,  ma- 
chinery and  rolling  stock ;  to  carry  on 
the  business  of  mechanical  engineers  and 
general  contractors ;  to  purchase,  lease, 
work  and  sell  mines,  minerals,  land,  and 
buildings  ;  to  purchase  and  sell,  as  mer- 
chants, timber,  coal,  metals,  or  other  ma- 
terials, and  to  buy  and  sell  any  such 
materials  on  commission  or  as  agents.' 
The  directors  agreed  to  purchase  a  conces- 
sion for  making  a  railway  in  a  foreign 
country,  and  afterward  (on  account  of 
difficulties  existing  by  the  law  of  that 
country)  agreed  to  assign  the  concession 
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same  time  reasonably  conservative,  yet  we  are  constrained  in  this 
instance  to  give  our  assent  to  the  doctrine  of  the  Massachusetts  case, 


the  conditions  to  be  expressed  in  the 
memorandum,  and  make  these  conditions 
(except  in  certain  points)  unalterable, 
would  be  liable  to  be  defeated  if  a  contract 
under  the  common  seal,  which  on  the 
face  of  it  transgresses  fundamental  law, 
were  not  held  to  be  void,  and  ultra  vires 
of  the  company,  as  well  as  beyond  the 
power  delegated  to  its  directors  or  ad- 
ministrators. It  was  so  held  in  the  case 
of  the  East  Anglian  Kailway  Company, 
and  in  other  cases  upon  railway  acts, 
which  cases  were  approved  by  this  House 
in  Hawkes'  case  ;  and  I  am  unable  to  see 
any  distinction  for  this  purpose  between 
statutory  corporations  under  railway  acts, 
and  statutory  corporations  under  the 
Joint-Stock  Companies  Act  of  1862.'  '  I 
think  that  contracts  for  objects  and  pur- 
poses foreign  to,  or  inconsistent  with,  the 
memorandum  of  association,  are  ultra 
vires  of  the  corporation  itself.  And  it 
seems  to  me  far  more  accurate  to  say  that 
the  inability  of  such  companies  to  make 
such  contracts  rests  on  an  original  limita- 
tion and  circumscription  of  their  powera 
by  the  law,  and  for  the  purposes  of  their 
incorporation,  than  that  it  depends  upon 
some  express  or  implied  prohibition,  mak- 
ing acts  unlawful  which  otherwise  they 
would  have  had  a  legal  capacity  to  do. 
This  being  so,  it  necessarily  follows  (as 
indeed  seems  to  me  to  have  been  conceded 
in  Mr.  Justice  Blackburn's  judgment) 
that  where  there  could  be  no  mandate, 
there  cannot  be  any  ratification  ;  and  that 
the  assent  of  all  the  shareholders  can  make 
no  difference  when  a  stranger  to  the  cor- 
poration is  suing  the  company  itself  in  its 
corporate  name,  upon  a  contract  under  the 
common  seal.  No  agreement  of  share- 
holders can  make  that  a  contract  of  the 
corporation,  which  the  law  says  cannot 
and  shall  not  be  so.'  L.  E.  7  H.  L.  693- 
695.  In  a  very  recent  case  of  Attorney- 
General  V.  Great  Eastern  Railway,  5  App. 
Cas.  473,  478,  in  which  the  contract  in 
question  was  held  to  be  expressly  author- 
ized by  the  terms  of  the  act  of  Parliament, 
and  therefore  not  ultra  vires.  Lord  Chan- 
cellor Selborne,  while  expressing  the 
opinion  that  'this  doctrine  ought  to  be 


reasonably,  and  not  unreasonably,  under- 
stood and  applied,  and  that  whatever  may 
fairly  be  regarded  as  incidental  to,  or  con- 
sequential upon,  those  things  which  the 
legislature  has  authorized,  ought  not  (un- 
less expressly  prohibited)  to  be  held,  by 
judicial  construction,  to  be  ultra  vires,' 
declared  his  sense  of  the  importance  of 
maintaining  the  doctrine  of  ultra  vires,  as 
explained  in  the  case  of  Ashbury  EaUway 
&  Iron  Co.  V.  Eiche ;  and  Lord  Black- 
burn said,  '  That  case  appears  to  me  to 
decide  at  all  events  this,  that  where  there 
is  an  act  of  Parliament  creating  a  corpora- 
tion for  a  particular  purpose,  and  giving  it 
powers  for  that  particular  purpose,  what 
it  does  not  expressly  or  impliedly  author- 
ize is  to  be  taken  to  be  prohibited  ;  and 
consequently  that  the  Great  Eastern  Com- 
pany, created  by  act  of  Parliament  for  the 
purpose  of  working  a  line  of  railway,  is 
prohibited  from  doing  anything  that  would 
not  be  within  that  purpose  ;'  although  he 
also  agreed  '  that  those  things  which  are 
incident  to,  and  may  reasonably  and  prop- 
erly be  done  under,  the  main  purpose, 
though  they  may  not  be  literally  within 
it,  would  not  be  prohibited.'  5  App.  Cas. 
481.  These  statements  are  the  more  sig- 
nificant because  Baron  Bramwell,  in  the 
same  case  below  (11  Ch.  D.  449,  501-503), 
had  cast  doubts  upon  the  correctness  of 
the  decision  in  the  case  of  Bast  Anglian 
Railway  v.  Eastern  Counties  Railway ; 
and  Lord  Blackburn  himself,  when  a 
justice  of  the  Court  of  Queen's  Bench,  had 
more  than  once  approved  Baron  Parke's 
form  of  stating  the  doctrine.  Chambers 
V.  Manchester  &  Milford  Railway,  5  B.  & 
S.  588,  610  ;  Taylor  v.  Chichester  &  Mid- 
hurst  Railway,  L.  E.  2  Ex.  356,  384 ; 
Eiche  V.  Ashbury  Railway  Carriage  & 
Iron  Co.,  L.  R.  9  Ex.  264.  The  same 
principles  have  been  clearly  and  positively 
enunciated  in  two  unanimous  judgments 
of  the  Supreme  Court  of  the  United 
States.  In  Pearce  v.  Madison  &  Indiana- 
polis Railroad,  21  How.  (U.  S.)  441,  two 
corporations,  created  by  the  laws  of  In- 
diana to  construct  distinct  though  con- 
necting lines  of  railroad  in  that  State, 
were  consolidated  by  agreement,  and  con- 
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as  embodying  the  best  and  the  safest  rule.    As  we  previously  stated, 
there  must  be  some  very  careful  limitations  upon  the  implied  powers 


ducted  the  busiuess  of  both  lines  under  a 
common  board  of  management,  which 
gave  notes  in  the  name  of  the  consolidated 
company  in  payment  for  a  steamboat  to 
be  employed  on  the  Ohio  river  and  to  run 
in  connection  with  the  railroads.  After 
the  execution  of  the  notes  and  the  acquisi- 
tion of  the  steamboat,  this  relation  between 
the  corporations  was  legally  dissolved.  It 
was  held,  that  an  action  brought  by  an 
indorsee  against  the  two  corporations 
upon  the  notes  could  not  be  maintained. 
Mr.  Justice  Campbell,  in  deli^'ering 
judgment,  said :  '  The  rights,  duties  and 
obligations  of  the  defendants  are  defined 
in  the  acts  of  the  legislature  of  Indiana 
under  which  they  were  organized,  and  re- 
ference must  be  had  to  these  to  ascertain 
the  validity  of  their  contracts.  They  em- 
power the  defendants  respectively  to  do 
all  that  was  necessary  to  construct  and 
put  in  operation  a  railroad  between  the 
cities  which  are  named  in  the  acts  of  in- 
corporation. There  was  no  authority  of 
law  to  consolidate  these  corporations,  and 
to  place  both  under  the  same  management, 
or  to  subject  the  capital  of  the  one  to  an- 
swer for  the  liabilities  of  the  other;  and  so 
the  courts  of  Indiana  have  determined. 
But  in  addition  to  that  act  of  illegality, 
the  managers  of  these  corporations  estab- 
lished a  steamboat  line  to  run  in  connec- 
tion with  the  railroad's,  and  thereby 
diverted  their  capital  from  the  objects 
contemplated  by  their  charters,  and  ex- 
posed it  to  perils  for  which  they  afforded 
no  sanction.  Kow,  persons  dealing  with 
the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon 
their  authority  by  the  aetof  incorporatiom. 
Their  powers  are  conceded  in  comsidera^ 
tion  of  the  advantage  the  public  is  to  re- 
ceive from  their  discVeet  and  intelligent 
employment,  and  the  public  have  an  in- 
terest that  neither  the  managers  nor  stock- 
holders of  the  corporation  shall  transcend 
their  authority.'  He  then  referred  with 
approval  to  the  cases  of  Colman  v.  Eastern 
Counties  Railway,  East  Anglian  Railway 
V.  Eastern  Counties  Railway,  and  Maegre- 
gor  V.  Dover  &  Deale  Esilway,  above 
cited,  and  added  ;  '  It  is  contended,  that 


because  the  steamboat  was  delivered  to 
the  defendants,  and  has  been  converted  to 
their  use,  they  are  responsible.  It  is 
enough  to  say,  in  reply  to  this,  that  the 
plaintiff  was  not  the  owner  of  the  boat, 
nor  does  he  claim  under  an  assignment  of 
the  owner's  interest.  His  suit  is  insti- 
tuted on  the  notes,  as  an  indorsee ;  and 
the  only  question  is,  had  the  corporation 
the  capacity  to  make  the  contract,  in  the 
fulfilment  of  which  they  wore  executed! 
The  opinion  of  the  court  is,  that  it  was  a 
departure  from  the  business  of  the  cor- 
poration, and  that  their  officers  exceeded 
their  authority.'  Judgment  was  there- 
fore rendered  for  the  dei'endants.  It  is  to 
be  observed  that  in  that  case  there  was  no 
suggestion  that  the  plaintiff  took  the  notes 
sued  on  without  notice  of  the  illegality 
in  the  original  consideration,  which  would 
have  presented  a  different  question,  Lex- 
ington V.  Butler,  U  Wall,  (U.  8.)  282 ; 
Macon  v.  Shores,  97  U.  S.  272  ;  Monument 
Bank  v.  Globe  Works,  101  Mass.  57;  3  Am. 
Rep.  322.  In  Thomas  11.  Railroad  Co.,  101 
U.  S.  71,  a  railroad  corporation  without 
authority  of  the  legislature,  leased  its 
railroad  to  three  persons  for  twenty  years, 
for  the  consideration  of  one  half  of  the 
gross  sums  collected  from  the  operation  of 
the  road  by  the  lessees  during  the  term, 
reserving  the  right  at  any  time  to  termi- 
nate the  contract  and  retake  possession  of 
the  road,  paying  such  damages  for  the 
value  of  the  unexpired  term  as  should  be 
determined  by  arbitration.  At  the  end  of 
five  years  the  corporation  resumed  posses- 
sion, and  the  accounts  for  that  period 
were  adjusted  and  paid.  It  was  held  that 
no  action  could  be  maintained  against  the 
corporation  to  recover  the  value  of  the  un- 
expired term.  The  opinion  was  delivered 
by  Mr.  Justice  Miller.  It  was  argued 
by  the  counsel  for  the  plaintiffs  in  that 
case  that  though  there  was  nothing  in  the 
language  of  the  charter  which  authorized 
the  making  of  this  agreement,  yet  '  a  cor- 
porate body  may  (as  at  common  law)  do 
any  act  which  is  not  either  expressly  or 
impliedly  prohibited  by  its  charter;  al- 
though where  the  act  is  unauthorized  by 
the  charter  a  shareholder  may  enjoin  its 
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of  these  corporations,  and  it  seems  to  us  that  the  line  is  properly 
drawn  in  the  latter  ease.     If  a  railroad  corporation,  for  the  purpose 


execution,  and  the  State  may,  by  propel 
process,  forfeit   the    charter.'      But  the 
court  said :  '  We  do  not  concur  in  this 
proposition.     We  take  the  general  doc- 
trine to  be,  in  this  country,  — though  there 
may  be  exceptional  cases  and  some  autlio- 
lities  to  the  contrary,  — that  the  powers 
of  corporations  organized  under  legislative 
statutes  are  such  and  such  only  as  those 
statutes  confer.     Conceding  the  rule  ap- 
plicable to  all  statutes,  that  what  is  fairly 
implied  is  as  much  gi-anted  as  what  is  ex- 
pressed, it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers, 
and  that  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others.'    The 
court  then,  after  refenlug  to  some  of  the 
English  cases  above  cited,  and  particularly 
to  the  decision  of  the  House  of  Lords  in 
Ashbury  Eailway  Carriage  &  Iron  Co.  v. 
Biche,  as  establishing  '  the  broad  doctrine 
that  a  contract  not  within  the  scope  of  the 
powers  conferred  on  the  corporation  can- 
not be  made  valid  by  the  assent  of  every 
one  of  the  shareholders,  nor  can  it  by  any 
partial  performance  become  the  foundation 
of  a  right  of  action,'  expressed  the  opinion 
that  that  decision  '  represents  the  decided 
preponderance  of  authority,  both  in  this 
country  and  in  England,  and  is  based  upon 
sound  principle."    The  court  indeed  fur- 
ther said  :  '  There  is  another  principle  of 
equal  importance,  and  equally  conclusive 
against   the    validity    of    this    contract, 
which,  if  not  coming  exactly  withiu  the 
doctrine  of  ultra  virea  as  we  have  just  dis- 
cussed it,  shows  very  clearly  that  the  rail- 
road company  was  without  the  power  to 
make  such  a  contract.     That  principle  is, 
that  where  a  corporation  like  a  railroad 
company  has  granted  to  it  by  charter  a 
franchise  intended  in  large  measure  to  be 
exercised  for  the  public  good,  the  dne 
performance  of  those  functions  being  the 
consideration  of  the  public  grant,  any  con- 
tract which  disables  the  corporation  frtan 
performing  those  functions,  which  under- 
takes, without  the  consent  of  the  State,  to 
transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve 
the  grantees  of  the  burden  which  it  im- 
poses, is  a.  violation  of  the  contract  with 


the  State,  and  is  void  as  against  public 
policy. '    This  proposition  is  supported  by 
the  cases  there  cited,  and  by  many  others. 
See  Richardson  «.  Sibley,  11  Allen  (Mass. ), 
65,  67  ;  Whittentou  Mills  v.  Upton,  10 
Gray  (Mass.),  582  ;  Proprietors,  ol  Locks 
&  Canals  v.  Nashua  &  Lowell  E.  E.,  ID4 
Mass.    1,  6   Am.   Eep.    181 ;    Middlesex 
E.  R.   u,   Boston  &  Chelsea  E.  &.,    115 
Mass.  347.     But  that  the  decision  was  not 
intended  to  be  put  exclusively  upon,  this 
ground  is   manifest  from  the    terms   in 
which  it  was  introduced,  as  well  as  from 
those  in  which  the  general  doctrine  had 
been  already  laid  down,  and  from  the  con- 
cluding sentence  of  the  opinion.  The  judg- 
ments of  the  English  courts,  and  of  the 
Supreme  Court  of  the  United  States,  to 
which  we  have  referred,  do  but  affirm  and 
apply  principles  long  ago  declared  by  this 
court.     More  than  fifty  years  since,  Chief 
Justice  Pabkee  said  :  '  The  power  of  cor- 
porations is  derived  only  from  the  act, 
grant,  charter,  or  patent  by  which  they 
are  created.    In  this  Commonwealth  the 
source  and  origin  of  such  pow^er  is  the 
legislature,  and  corporations  are  to  exer- 
cise no  authority,  except  what  is  given  by 
express  terms  or  by  necessary  implication 
by  that  body.     No  vote  or  act  of  a  cor- 
poration can  enlarge  its  chartered  author- 
ity, either  as  to  the  subjects  on  which  it 
is  intended  to  operate  or  the  persons  or 
property  of  the  corporators.'     Salem  Mill- 
dam  V.   Ropes,  6  Pick.  (Mass.)  23,  32. 
And  the  importance,  for  the  security  of  the 
rights  of  each  stockholder,  of  a  steady  ad- 
herence to  the  principle  that  '  corporations 
can  only  exercise  their  powers  over  their 
respective  members  for  the    accomplish- 
ment of  limited  and  well-defined  objects,' 
was  strongly  stated  by  Chief  Justice  Shaw 
in  1839.    Spaulding  v.  Lowell,  23  Pick. 
(Mass.)  71,  75.     As  was  observed  in  Mor- 
ville  V.  American  Tract  Society,  123  Mass. 
129,  136,  'The  power  to  make  all  such 
contracts  as  are  necessary  and  usual  in  the 
course  of  business,  or  are  reasonably  inci- 
dent to  the  objects  for  which  a  private  cor- 
poration is   created,    is    always   implied 
where  there   is  no  positive  restriction  in 
the  charter.'    Thus,  a  corporation  may  let 
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of  increasing  its  business,  may  lend  its  credit  or  expend  its  money 
in  one  enterprise  entirely  foreign  to  the  purpose  of  its  incorporation, 

try  stores ;  and  the  defendant  was  a  car- 
penter, living  near,  who  made  boxes  and 
did  other  caipenter's  work  for  the  corpora- 
tion. In  an  action  for  the  price  of  goods 
sold  and  delivered  to  him  from  the  shop, 
the  defendant  objected  that  the  plaintiff 
was  not  authorized  by  law  to  keep  such  a 
shop  and  to  sell  goods  in  this  manner ; 
and  it  was  held  that  this  objection  could 
not  avail  hiro.  The  leading  reason  as- 
signed was,  'The  legislature  did  not  in- 
tend to  prohibit  the  supply  of  goods  to 
those  employed  in  the  manufactory  ; '  in 
other  words,  the  contract  sued  on  was  not 
ultra  vires.  That  reason  being  decisive 
of  the  case,  the  further  suggestion  in  the 
opinion,  'Besides,  the  defendant  cannot 
refuse  payment  on  this  ground ;  but  the 
legislature  may  enforce  the  prohibition,  by 
causing  the  charter  to  be  revoked,  when 
they  shall  determine  that  it  has  been 
abused,'  was,  as  has  been  since  pointed 
out,  wholly  ohiUr  dietv/m.  Whittenton 
Mills  V.  Upton,  10  Gray  (Mass.),  599. 
In  Old  Colony  Kailroad  v.  Evans,  ante, 
the  defendant,  being  under  contract  to 
haul  a  large  quantity  of  gravel  on  to  lands 
belonging  to  the  city  of  Boston,  made  an 
agreement  in  writing  with  the  plaintiff 
corporation,  by  which  it  agreed  to  pur- 
chase a  tract  of  land  in  Quincy,  and  he 
agreed  to  take  gravel  therefrom,  and  to 
carry  it  in  his  own  cars  over  the  plaintiff's 
road  to  Boston,  paying  a  specified  toll ; 
the  defendant  afterward  further  agi-eed  in 
writing,  that  if  the  plaintiff  would  pur» 
chase  another  ti-act  for  the  same  purpose, 
he  would  pay  the  cost  of  the  first  tract ; 
and  both  tracts  were  purchased  by  the 
plaintiff.  The  objection  that  the  corpora- 
tion had  no  right  to  trade  in  gravel  or 
land  was  raised  by  the  defendant  by  way 
of  defence  to  a  bill  in  equity  by  the  cor- 
poration for  specific  performance  of  his 
second  agreement  by  accepting  a  deed  of 
and  paying  for  the  first  tract.  There  can 
be  no  doubt  of  the  correctness  of  the  de- 
cision overruling  the  objection.  The  cor- 
poration by  its  purchase  had  acquired  a 
title  to  the  land,  which  was  good  against 
all  the  world  except  possibly  the  Common- 
wealth ;  and  the  defendant,  having  knowl- 


or  mortgage  property  lawfully  held  by  it 
under  its  charter,  and  not  immediately 
needed  for  its  own  business.  Simpson  v. 
Westminster  Hotel  Co.,  8  H.  L.  Cas.  712  ; 
Brown  v.  Winnisimmet  Co.,  11  Allen 
(Mass.),  326;  Hendee  v.  Pinkerton,  14 
id.  381.  A  corporation  established  'for 
the  purpose  of  manufacturing  and  selling 
glass '  may  contract  to  purchase  glassware 
from  a  like  corporation  to  keep  up  its  own 
stock  and  supply  its  customers  while  its 
works  are  being  put  iu  repair.  Lynde- 
borough  Glass  Co.  v.  Massachusetts  Glass 
Co.,  Ill  Mass.  815.  A  corporation  au- 
thorized to  purchase  and  hold  water  power 
created  by  the  erection  of  dams,  and  to 
hold  real  estate,  may,  when  the  water 
power  has  been  lawfully  extinguished, 
sell  its  lands,  and  as  part  of  the  contract 
of  sale  agree  to  raise  their  grade.  Dupee 
V.  Boston  Water  Power  Co.,  114  Mass. 
37.  A  railroad  corporation  may  agree  to 
transport  as  a  common  carrier  over  con- 
necting railroads  goods  intrusted  to  it  for 
carriage  over  its  own  line.  Hill  Manuf. 
Co.  V.  Boston  &  Lowell  E.  E.,  104  Mass. 
122 ;  Eailway  Co.  o.  McCarthy,  96  U.  S. 
258.  And  it  cannot  dispute  its  liability 
for  goods  delivered  to  it  to  be  carried  over  a 
railroad  of  which  it  is  in  actual  possession 
and  use  under  a  lease,  on  the  ground  that 
the  leaae  is  void.  MoCluer  v.  Manchester 
&  Lawrence  E.  E.,  13  Gray  (Mass.),  124. 
Several  of  the  cases  most  relied  on  by  the 
plaintiffs  were  not  suits  against  a  corpora- 
tion to  compel  it  to  pay  money  for  a  pur- 
pose not  within  the  scope  of  its  charter, 
but  suits  by  a  corporation  to  recover 
money  or  property,  which,  when  recov- 
ered, would  be  held  for  the  lawful  uses  of 
the  corporation.  Chester  Glass  Co.  v. 
Dewey,  16  Mass.  94  ;  Old  Colony  E.  E.  v. 
Evans,  6  Gray  (Mass.),  25  ;  National 
Pemberton  Bank  v.  Porter,  125  Mass.  883  ; 
28  Am.  Eep.  285  ;  National  Bank  v.  Mat- 
thews, 98  U.  S.  621.  In  Chester  Glass 
Co.  V.  Dewey,  ante,  the  plaintiff,  a  cor- 
poration established  for  the  purpose  of 
manufacturing  glass,  kept  a  shop  near  its 
factory,  for  the  accommodation  of  its 
workmen,  containing  a  general  assortment 
of  such  goods  as  are  usually  kept  in  ooun- 
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it  may  do  so  in  another,  and  we  at  once  concede  to  them  authority 
under  this  pretext  to  open  mines,  to  erect  manufacturing  establish- 

upon  the  contract  of  purchase  or  against 
any  party  to  that  contract,  and  that  it 
was  not  necessary  in  this  Commonwealth 
that  the  plaintiff  in  an  action  on  the  prom- 
issory note  should  have  any  title  or  inter- 
est in  it.  See  also  Attlehorough  National 
Bank  v.  Rogers,  125  Mass.  339.  In  Na- 
tional Bank  ■!).  Matthews,  the  act  of  Con- 
gress providing  that  a  National  hank  might 
purchase  and  hold  real  estate  for  certain 
enumerated  puiposes  only,  of  which  to 
secure  money  lent  at  the  time  of  taking  a 
mortgage  was  not  one,  was  held  hy  a  ma- 
jority of  the  court,  in  accordance  with  the 
opinion  of  Chancellor  Kent  in  Silver  Lake 
Bank  v.  North,  above  cited,  not  to  make 
void  a  mortgage  given  to  secure  the  pay- 
ment of  a  promissory  note  for  money  so 
lent,  nor  to  prevent  the  bank  from  en- 
forcing such  a  mortgage.  A  like  decision 
was  made  in  National  Bank  v.  Whitney, 
103  U.  S.  99.  A  corporation  may  indeed 
be  bound  to  refund  to  a  person,  from 
whom  it  has  received  money  or  property 
for  a  purpose  unauthorized  by  its  charter, 
the  value  of  that  which  it  has  actually  re- 
ceived ;  for,  in  such  «■  case,  to  maintain 
the  action  against  the  corporation  is  not  to 
aflBrm,  but  to  disafiSrm,  the  illegal  con- 
tract. White  V.  Franklin  Bank,  22  Pick. 
(Mass.)  181 ;  Morville  v.  American  Tract 
Society,  123  Mass.  129,  137  ;  In  re  Cork 
&  Youghal  Railway  Co.,  L.  R.  i  Oh.  748. 
But  when  the  corporation  has  actually  re- 
ceived nothing  in  money  or  property,  it 
cannot  he  held  liable  upon  an  agreement 
to  share  in,  or  to  guarantee  the  profits  of, 
an  enterprise  which  is  wholly  without  the 
scope  of  its  corporate  powers,  upon  the 
mere  ground  that  conjectural  or  specula- 
tive benefits  were  believed  by  its  officers 
to  be  likely  to  result  from  the  making  of 
the  agreement,  and  that  the  other  party 
has  incurred  expenses  upon  the  faith  of  it. 
East  Anglian  Ry.  Co.  v.  Eastern  Coun- 
ties Ry.  Co.  ;  Macgregor  v.  Dover  &  Deal 
Ry.  Co.  j  Ashbury  Railway  Carriage  & 
Iron  Co.  V.  Riche;  and  Thomas  v.  Railway 
Co., — above  cited;  Downing  v.  Mount 
Washington  Road  Co.,  40  N.  H.  230  ; 
Franklin  Co.  v.  Lewiston  Institution  for 
Savings,   68  Me.   43.     The  Old  Colony 


edge  of  all  the  facts,  did  not  and  could 
not  object  that  the  title  might  be  defeas- 
ible by  the  Commonwealth.  Banks  v. 
Foitiaux,  3  Rand.  (Va.)  136  ;  Leazure  v. 
Hillegas,  7  S.  &  R.  (Penn.)  313  ;  Goun- 
die  V.  Northampton  Water  Co.,  7  Penn. 
St.  233  ;  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370,  373  ;  Smith  v. 
Sheeley,  12  WaU.  (U.  S.)  358  ;  Common- 
wealth V.  Wilder,  127  Mass.  1,  6.  Al- 
though it  was  said  in  the  opinion  that  the 
purchase  of  the  land  seemed  to  have  been 
made  as  a  mode  of  promoting  the  purposes 
of  the  plaintiffs  incorporation,  the  in- 
creasing of  its  business  in  transportation 
upon  its  railroad,  and  not  as  an  object  of 
trade  or  speculation  in  lands,  the  point 
adjudged  was  that  the  want  of  corporate 
capacity  to  purchase  and  sell  lands  was 
not  a  legal  objection  to  the  maintenance 
of  the  biE.  The  only  authority  referred 
to  by  the  court  was  the  treatise  of  Angell 
and  Ames  on  Corporations,  §§  10,  11, 151, 
153,  of  which  the  section  most  directly 
applicable  is  §  158,  in  which  it  is  clearly 
laid  down  that  a  court  of  equity  will  en- 
force against  a  natural  person  his  agree- 
ment to  purchase  of  a  corporation  lands 
which  it  holds  in  violation  of  its  charter, 
but  will  not  enforce  against  a  corpomtion 
its  agreement  to  purchase  lands  for  a  pur- 
pose not  authorized  by  its  charter.  The 
distinction  is  obvious.  In  the  latter  case, 
to  enforce  the  agreement  against  the  cor- 
poration is  to  compel  the  application  of  its 
funds  to  a  purpose  not  authorized  by  law. 
In  the  former  case,  to  compel  the  indivi- 
dual to  take  and  pay  for  the  property  ac- 
cording to  his  agreement  is  the  surest  and 
most  effectual  means  of  replacing  in  the 
treasury  of  the  corporation,  for  its  lawful 
uses  and  the  benefit  of  its  stockholders, 
the  funds  which  it  had  misapplied.  Rut- 
land &  Burlington  R  R.  v.  Proctor,  29 
Vt.  93,  97.  In  National  Pemherton  Bank 
V.  Porter,  the  point  decided  was,  that  the 
objection  that  a  National  bank  had  ex- 
ceeded its  powers  by  purchasing  a  promis- 
sory note  from  an  indorsee  thereof  did  not 
prevent  it  from  maintaining  an  action 
upon  the  note  against  the  maker  ;  for  the 
reasons,  that  the  action  was  not  brought 
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ments,  and  enter  recklessly  into  an.  unlimited  field  of  enterprises 
which  were  never  contemplated  by  the  legislature  or  by  its  share- 
holders, and  which  are  in  no  sense  a  legitimate  incident  to  its  actual 
or  express  authority.  The  proper  limitations  upon  the  power  of  a 
railway  company  to  extend  its  operations  beyond  those  primarily 
contemplated  by  their  projectors  is  well  stated  by  Eomilly,  M.  E., 
in  an  English  case.^  He  said  "  As  an  illustration  of  the  manner  by 
which  a  railway  company  might  legitimately  embark  in  projects 
apparently  inconsistent  with  its  means  and  objects,  it  was  suggested 
that  coals  might  be  necessary  for  the  purpose  of  the  railway,  and 
that  thereupon  the  company  might  work  a  coal  mine  for  that  pur- 
pose, if,  by  so  doing,  it  could  obtain  coals  cheaper  than  by  the  pur- 
chase of  them,  and  that  by  so  doing,  it  would  be  fair  and  proper  and 
not  really,  inconsistent  with  the  objects  of  the  company ;  and  that 
if  it  did  work  a  colliery  for  this  purpose,  it  would  be  foolish  to  pre- 
vent the  company  from  obtaining  a  profit  by  the  sale  of  such  coals 
as  were  raised  and  not  required  for  the  company.  The  answer  to 
this  argument  appears  to  me  to  depend  upon  the  facts  of  each  par- 
ticular case.  If,  in  truth,  the  real  object  of  the  colliery  was  to  sup- 
ply the  railway  with  cheaper  coals,  it  would  be  proper  to  allow  the 
accidental  additional  profit  of  selling  coals  to  others ;  but  if  the  prin- 

Bailroad  Company  is  a  Tailroad  corpora-  line.  It  follows  that  in  the  first  of  the 
tion,  established  by  public  statutes  of  the  actions  before  us  there  must  be  judgment 
Commonwealth  for  the  purpose  of  con-  for  the  defendant.  The  same  reasons  are 
structing  and  maintaining  a  railroad  and  no  less  applicable  to  manufacturing  and 
carrying  passengers  and  freight  thereon,  trading  corporations,  established  under 
The  holding  of  a  'world's  peace  jubilee  general  laws,  and  the  purposes  of  which 
and  international  musical  festival '  is  an  are  required  by  those  laws  to  be  stated  in 
enterprise  wholly  outside  the  objects  for  their  articles  of  association.  The  Smith 
which  a  railroad  corporation  is  estab-  American  Organ  Company  was  organized 
lished  ;  and  a  contract  to  pay,  or  to  guar-  under  the  general  act  of  1870,  chapter 
antee  the  payment  of,  the  expenses  of  such  224,  and  the  purposes  of  its  incorporation 
an  enterprise  is  neither  a  necessary  nor  are  limited  by  its  articles  of  association,  as 
an  appropriate  means  of  carrying  on  the  appearing  in  the  certificate  thereof  filed  in 
business  of  the  railroad  corporation,  is  an  the  oflSce  of  the  secretary  of  the  Common- 
application  of  its  funds  to  an  object  un-  wealth  pursuant  to  that  act,  to  'the 
authorized  and  impliedly  prohibited  by  manufacture  and  sale  of  reed  organs  and 
its  charter,  and  is  beyond  its  cor])orate  other  musical  instruments.'  The  power 
powers.  Such  a  contract  cannot  be  held  to  manufacture  and  sell  goods  of  a  par- 
te bind  the  corporation,  by  reason  of  the  ticular  description  does  not  include  the 
supposed  benefit  which  it  may  derive  from  power  to  partake  in,  or  guarantee  the 
an  increase  of  passengers  over  its  road,  profits  of  an  enterprise  that  may  be  ex- 
upon  any  grounds  that  would  not  hold  it  pected  to  increase  the  use  of,  or  the  demand 
equally  bound  by  a  contract  to  partake  for,  such  goods." 

in  or  to  guarantee  the  success  of  any  enter-  1  Lyde  v.  Eastern  Bengal  Ky.  Co.,  38 

prise  that  might  attract  population  or  tra-  Beav.  10. 
vel  to  any  city  or  town  upon  or  near  its 
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eipal  object  of  the  colliery  was  to  undertake  the  business  of  raising 
and  selling  coals,  then  it  would  be  a  perversion  of  the  funds  of  the 
company,  and  a  schetne  which  ought  not  to  be  permitted,  however 
profitable  it  naight  appear  to  be.  The  prohibitian  or  permission  to 
carry  on  this  trade  would  depend  on  the  conclusions  which  the  court 
drew  from  the  evidence.  The  same  observations  apply  here ;  if  the 
use  of  the  boat  is  really  to  assist  the  traffic  on  the  existing  railway, 
it  is  lawful  and  proper ;  but  if  the  object  be  to  extend  the  traffic  to 
places  b^ond  the  railway,  which  the  railway  is  never  intended  to 
reach,  then  it  is  illegal  and  beyond  the  powers  of  the  company." 

"These  expressions  of  Lord  EOMILLY,"  says  Mr.  Brice,i  "^are  so 
lucid  and  explicit  as  to  need  nothing  additional  by  way  of  explana- 
tion. Whatever  be  a  company s  legitimate  business,  tJie  company  may 
fosteT  it  by  all  the  'usual  means ;  but  it  may  not  go  beyond  this ;  it 
may  not,  under  the  pretence  of  fostering,  entcmgle  itself  in  proceedings 
with  which  it  has  no  legitimate  concern.  The  courts  have,  however, 
determined  that  such  means  shall  be  direct,  and  that  a  company 
shall  not  enter  into  engagements,  as,  to  render  assistance  to  other 
undertakings,  from  which  it  anticipates  a  benefit  to  itself,  not  im- 
mediately but  mediately,  by  reaction  as  it  were  from  the  success 
of  the  operations  thus  encouraged ;  and  that  all  such  proceedings 
inevitably  tend  to  breaches  of  duty  on  the  part  of  the  directors^ 
and  to  an  abandonment  of  its  peculiar  objects  on  the  part  of  the 
corporation."  ^ 

Sec.  171.  Defence  of  TTltra  Vires  not  Admissible  'where  the  Act 
has  been  Acquiesced  in. — Much  confusion  has  arisen  from  em- 
bracing under  the  term  ultra  vires,  not  only  those  acts  which  it  is  not 
within  the  power  of  a  corporation  to  do,  but  also  those  which  are 
positively  prohibited,  either  expressly  or  by  the  policy  of  the  law. 

1  Greem's  Briee's  Ultra,  Viresi,  88.  (N.  Y.),  23;  Bridgeport  City  Bank  v. 

2  But  see  Law  i>.  Central  Pacific  B.  R.  Empire  Stone  Dressing  Co.,  30  id.  421 ; 
Co.,  52  Col.  S3,,  where  it  was  held  that  one  Stark  Bank  v.  U.  S,  Pottery  Co.,  34  Vt. 
railroad  company  can,  upon  a  sufficient  144  ;  Smead*.  Indianapolis,  &c.  E.  E.  Co., 
consideration,  guarantee  the  payment  of  11  Ind.  104 ;  Bank  of  Genesee  v.  Patchin 
the  bonds  of  another  railroad  eorporationi  Bank,  13  N.  Y,  309,  19  id.  312  ;  Lexing- 
andCheeveru.  Gilbert  Elevated  E.R.  Co.,  ton  e.  Butler,  14  Wall.  (U.  S.)  282; 
43  N.  Y.  Superior  Ct.  478,  where  it  was  Sumner  v.  Maicy,  3  W.  &M.  (,U.  S.  C.  C.) 
held  that  a  corporation  may  loan  money  to  105,  as  such  an  act  would  not  only  be  en- 
aid  in  a  work  auxiliary  to  its  main  busi-  tirely  contrary  to  the  objects  of  the  incor- 
ness,  and  is  not  liable  for  its  misappropria-  poration,  but  is  a  power  so  dangerous  to 
tion.  But  the  general  rule  is  that  one  the  interests  of  the  stockholders  that 
eorporation  cannot  without  express  power  it  is  treated  as  withheld  unless  expressly 
lend  ita  credit  to  another.     Central  Bank  conferred. 

V.  Empire  gitone  Blessing  Co.,  26  Barb. 


492 


COKPOKATE  POWERS. 


[chap.  X. 


Strictly  speaking,  the  term  should  be  applied  only  to  such  acts  of  a 
corporation  as  it  is  beyond  the  powers  of  the  corporation  to  do,  under 
either  the  express  or  implied  authority  conferred  by  the  statute  creat- 


ing li 
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Acts   done  by   it  which^  are  expressly   prohibited  by 


1  DeGraff  v.  American,  &c.  Co.,  21 
N.  Y.  127.  In  Palish  v.  Wlieeler,  22  id. 
503,  CoMSTOCK,  C.  J.,  says,  in  relation 
to  this  question  :  "There  is  certainly  no 
moral  turpitude  if  a  railroad  corporation 
buys  a  steamboat  or  builds  a  church,  nor  is 
there  any  legal  turpitude.  It  may  be  an 
excess  of  power,  or  a  private  breach  of 
trust  in  respect  to  its  stockholders.  The 
latter  may  complain  or  the  State  may  in- 
terpose, but  corporations  themselves,  like 
individuals,  in  dealing  with  other  parties, 
must  live  up  to  the  rules  of  common  hon- 
esty." In  Bissell  o.  Michigan,  &c.  K.  E. 
Co.,  22  N.  Y.  258,  Comstock,  C.  J., 
said :  "But  the  doctrine  that  corporations 
can  never  be  bound  by  engagements  not 
justified  by  the  grant  of  power  from  the 
State,  is  next  defended  on  a  different 
ground.  Although  it  be  conceded  that 
they  are  present,  and  acting  as  legal  per- 
sons or  entities  when  such  engagements 
are  entered  into,  it  is  said  that  all  con- 
tracts in  excess  of  the  rightful  power  pos- 
sessed by  corporations  are  illegal  and 
therefore  void.  This  is  an  argument  to- 
tally different  from  the  one  which  has 
been  so  far  examined,  because  it  necessarily 
imputes  the  making  of  the  contract  to  the 
corporate  person  or  being ;  whereas,  the 
doctrine  which  I  have  endeavored  to  refute 
denies  that  proposition.  The  very  point  of 
the  supposed  illegality  consists,  or  at  least 
it  may  consist,  in  the  performance  of  acts 
perfectly  lawful  in  themselves,  but  which 
being  done  by  a  corporation,  and  not  by 
individuals,  are  pronounced  illegal  because 
they  are  so  done  without  authority  con- 
tained in  the  charter.  ...  To  illustrate  the 
subject :  An  agent  may  make  a  contract  in 
the  name  and  behalf  of  his  principal,  but 
not  within  the  scope  of  his  agency.  If  the 
consideration  and  purpose  of  such  a  con- 
tract be  lawful,  it  may  be  void  as  against 
the  principal,  but  not  on  the  ground  of 
illegality.  A  corporation  is  not  an  agent 
of  the  State,  or,  in  any  strict  sense,  of  the 
shareholders.  But  it  derives  its  powers 
from  the  State,   and   it  may  transcend 


those  powers  for  purposes  which,  in  them- 
selves considered,  involve  no  public  wrong. 
Contracts  so  made  may  be  defective  in 
point  of  authority,  and  may  contemplate 
a  private  wrong  to  the  shareholders ;  but 
they  are  not  illegal,  because  they  violate 
no  public  interest  or  policy.  My  meaning, 
in  short,  is  that  the  illegality  of  an  act  is 
determined  in  its  quality  and  does  not 
depend  on  the  person  or  being  which  per- 
forms it.  There  has  been,  I  think,  some 
want  of  reflection,  even  in  judicial  minds, 
upon  the  reasons  and  policy  which  mainly 
govern  in  the  granting  of  charters  to  cor- 
porations, with  certain  specified  powers 
and  no  others.  A  private  or  trading  cor- 
poration is  essentially  a  chartered  partner- 
ship, with  or  without  immunity  from 
personal  liability  beyond  the  capital  in- 
vested, and  with  certain  other  convenient 
attributes  which  ordinary  partnerships  do 
not  enjoy.  It  is  also  something  more  than 
a  partnership,  because  the  legal  or  artificial 
person  becomes  vested  with  the  title  to  all 
the  estate  and  capital  contributed,  to  be 
held  and  used,  however,  in  trust  for  the 
shareholders.  Now,  in  a  well-regulated 
unincorporated  partnership,  the  articles 
entered  into  by  the  associates  specify  the 
objects  of  their  association.  But  suppose 
the  same  associates  desire  a  charter  of  in- 
corporation for  the  more  convenient  pros- 
ecution of  the  same  business,  and  obtain 
one.  We  shall  find  it  to  contain  the  like 
specification,  which  becomes  the  grant  of 
power  from  the  sovereign  authority  of  the 
State.  I  am  speaking  of  powers  and  priv- 
ileges granted  which  are  not  in  their 
essential  nature  corporate  or  public  fran- 
chises, as  distinguished  from  the  private 
enterprises  which  any  class  of  citizens  may 
embark  in ;  and,  with  the  exception  of 
municipal  or  governmental  charters,  the 
class  of  powers  here  referred  to  will  be 
found  to  cover  nearly  the  whole  field  of 
corporate  rights.  It  is  not  difiicult,  then, 
to  see  the  reason  and  policy  which  under- 
lie such  gitints.  The  associates  ask  for  a 
charter  in  order  to  carry  on  their  business 
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statute,  or  which  are  opposed  to  public  policy,  are  simply  illegal 
acts,  in  respect  to  which  a,  corporation  stands  upon  precisely  the 

with  greater  advantages;  and  the  same 
reason  exists  for  a  specification  of  the  pur- 
poses of  their  organization  as  in  the  case 
of  an  association  without  a  charter.  The 
charter  takes  the  place  of  the  articles  of 
agreement,  and  becomes  the  appropriate 
rule  of  action.  No  public  interest  or  policy- 
is  involved,  because  the  objects  of  the 
grant  are  not  of  a  public  nature.  The 
powers  and  rights  specified  are  identical 
with  those  which  any  private  person  or 
association  of  persons  may  exercise.  If 
those  who  manage  the  concerns  of  a  simple 
partnership  deal  with  the  funds  in  a  man- 
ner or  for  purposes  not  specified,  their 
acts  are  ultra  vires  ;  and  if  the  directora  of 
such  a  corporation  as  I  am  here  speaking 
of  do  the  same  thing,  their  acts  are  also  ultra 
vires,  in  the  same  sense  and  no  other.  To 
apply  the  word  'illegality'  to  such  transac- 
tions is  to  confound  things  of  a  totally  dif- 
ferent nature.  It  is  only  private  interests 
which  are  affected  by  them ;  and  there  is 
no  statute  or  rule  of  the  common  law  by 
which  they  become  public  offences.  In 
every  treatise  upon  the  law  of  contracts  — 
and  there  are  many  of  them  —  we  shall 
find  an  enumeration  of  such  as  are  im- 
moral or  illegal ;  but  amongst  them  cannot 
be  found  a  specification  of  the  promise  or 
agreement  of  a  corporation,  founded  on  a 
lawful  consideration,  to  do  that  which  in 
itself  is  lawful  to  be  done,  although  not 
within  the  powers  granted.  It  has  always 
been  supposed,  and  to  that  effect  are  all 
the  authorities,  that  contracts  are  illegal 
either  in  respect  to  the  lonsideration  or 
the  promise.  Where  both  of  these  are 
lawful  and  right,  the  maxim  ex  turpi 
contractu  nan  oritur  actio  can  have  no 
application.  The  incapacity  of  the  con- 
tracting party,  whether  it  be  a  corporation, 
an  infant,  a  feme  covert,  or  a  lunatic,  has 
nothing  to  do  with  the  legality  of  the  con- 
tract, in  that  sense  of  the  word  which  is 
now  under  discussion.  So,  in  the  treatises 
upon  corporations,  we  shall  fini  their 
nghts  and  privileges  to  be  very  extensively 
considered,  but  nowhere  an  intimation  that 
their  dealings  outside  of  their  charters  are 
deemed  illegal  for  that  cause.  Even  the 
proceeding  against  them  by  quo  warranto. 


for  the  exercise  of  ungi^nted  powers,  will 
illustrate  the  subject.  This  is  a  civil,  and 
not  a  criminal  proceeding,  and  its  object 
is  purely  and  solely  to  try  a  civil  right. 
2  Kyd  on  Corporations,  439;  Angell  & 
Ames,  686;  1  Serg.  &  Eawle,  885;  3  Dallas, 
490;  1  Blackf.  267.  Our  statute  on  this 
subject  makes  it  the  duty  of  the  attorney- 
general  to  institute  the  proceeding,  under 
leave  of  the  court,  when  the  case  is  one  of 
public  interest,  but,  in  other  cases,  only  at 
the  instance  of  private  parties  claiming  to 
be  aggrieved  by  the  abuse  of  power,  and 
on  security  being  given  to  indemnify  the 
State.  2  B.  S.  583,  §§  89,  40.  In  any 
case,  whether  the  suit  be  founded  on  the 
alleged  usurpation  of  a  public  or  corporate 
ofiice,  or  on  the  nonuser  or  misuser  of  the 
franchises  granted  to  a  corporation,  it  is 
purely  a  civil  right  which  is  tried,  and  the 
judgment  is  not  penal,  but  simply  one  of 
ouster  from  the  right  claimed.  The  legis- 
lature may,  and  sometimes  does,  expressly 
prohibit  the  doing  of  certain  acts  by  cor- 
porations, having  in  view  the  promotion  of 
some  particular  policy  of  the  State,  and 
may  declare  such  acts  to  be  public  offences, 
to  be  punished  by  fine  or  imprisonment  of 
the  parties  engaged  in  them.  There  are 
such  laws  in  regard  to  incorporated  as  well 
as  private  banks,  the  object  of  which  is  to 
protect  the  currency  of  the  State.  But 
where  there  are  no  such  penalties  or  pro- 
hibitions, and  the  dealings  of  a  corporation 
have  no  relation  to  State  policy,  but  are 
such  as  all  mankind  may  freely  engage  in, 
the  law  has  provided  no  punishment  for 
such  dealings,  because  it  does  not  regard 
them  as  a  violation  of  its  principles  and  ' 
enactments  in  any  sense  which  is  material 
to  the  present  inquiry.  I  do  not  deny  that 
there  is,  in  a  different  sense,  a  legal  wrong 
in  the  misapplication  of  the  corporate  capi- 
tal and  funds ;  and  so  there  is  in  every 
breach  of  trust  or  violation  of  contract. 
But  the  true  inquiry  here  is,  whether  it 
belongs  to  the  class  of  public,  as  distin- 
guished from  private  wrongs,  so  that  the 
guilty  party  may  set  it  up  in  avoidance  of 
just  obligations ;  and  whether  the  court 
must  under  all  circumstances  accept  that 
defence  without  reference  to  the  situation 
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same  footing  as  an  individual,  and  are  absolutely  and  irretrievably- 
void. 

As  to  ultru  vires  acts  of  a  corporation,  in  the  sense  in  which  we 
employ  the  term,  they  stand  upon  the  same  footing  as  the  acts  of 
an  agent  done  in  excess  of  his  authority ;  they  are  not  obligatory  or 
binding,  in  the  first  instance,  but  may  become  so  if  ratified  and 
adopted  by  the  parties  to  be  affected  thereby.  It  is  erroneous  to 
say  that  acts  which  are  only  strictly  ultra  vires  are  illegal,  because 
if  that  were  so  they  are  malum  in  se,  and  absolutely  void  in  every 
case  and  under  all  circumstances ;  whereas  it  is  held  by  many  re- 
spectable authorities  in  this  country,  that  unless  the  act  involves 
a  public  wrong  {and  therefore  is  illegal),  it  may  be  so  acquiesced  in 
by  the  stockholders  as  to  become  valid  and  enforceable  against  the 
corporation.^  Thus,  in  a  recent  case  in  the  United  States  Supreme 
Court,  the  charter  of  a  financial  corporation  provided  that  "the 
business  of  the  corporation  shall  be  managed  and  directed  by  the 
board  of  trustees,  who  shall  elect  from  their  number  a  president  and 
two  vice-presidents,  and  may  appoint  such  other  officers  as  they 
may  see  fit ;  nine  of  the  trustees,  of  whom  the  president  or  one  of 
the  vice-presidents  shall  be  one,  shall  form  a  quorum  for  the  trans- 
action of  business  at  any  regular  or  adjourned  meeting  of  the  board 
of  trustees ;  and  the  affirmative  vote  of  at  least  seven  members  of 
the  board  shall  be  requisite  in  making  any  order  for,  or  authorizing 
the  investment  of  any  moneys,  or  the  sale  or  transfer  of  any  stock 
or  securities  belonging  to  the  corporation,  or  the  appointment  of  any 
officer  receiving  any  salary  therefrom."  On  the  18th  of  September, 
1873,  the  board  of  trustees  authorized  and  empowered  the  officers 
of  the  company  to  assign  and  transfer  any  of  the  regular  stock  of 
the  United  States  standing  in  its  name.  On  the  13th  of  December 
in  that  year,  the  same  board  directed  the  finance  committee  to 
authorize  those  officers  to  negotiate  the  securities  of  the  company 
in  such  manner  as  to  relieve  the  company  from  its  embarrassment. 
During  November  or  December  the  company  borrowed  from  L. 
$10,000,  giving  him  its  note  for  that  amount  and,  as  collateral,  certain 
securities  held  by  the  company.  The  company  was  then  embarrassed 
for  money,  and  used  the  money  borrowed  to  pay  off  its  obligations. 
In  1874  the  duly  authorized  agent  of  the  company  agreed  with  L. 

and  rights  of  the  other  party.    I  cannot  Co.,    23  How.   (U.  S.)   381;   Cazart  «. 

helieve  such  to  be  the  rule  of  reason  or  of  Georgia,   &o.    E.  R.  Co.,    54   Oa.    870; 

law."  Hazelhurst  v.  Savannah,  &c.  B.  R.  C0w 

^  Zahriskie  v.    Cleveland,   &c.    B.  B.  13  Ga.  18. 
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that  L.  should  lend  the  agent  $21,000,  including  the  note  of  the 
company  for  $10,000,  and  that  the  agent  should  procure  the  trans- 
fer by  the  company  of  certain  obligations  held  by  it  including  cer- 
tain notes.  This  was  done.  There  was  mo  formal  order  ly  the  hoard 
of  trustees,  as  required  ly  the  charter,  touching  either  of  the  transactions 
with  L.,  but  they  were  communicated,  as  were  all  others,  daily  to 
the  individual  members  of  the  board.  There  was  no  proof  that  any 
objection  was  ever  made.  It  was  held  that  an  action  by  the  trustees 
in  bankruptcy  of  the  corporation  to  compel  the  delivery  of  the  notes 
delivered  by  the  agent  to  L.  could  not  be  maintained.  Said  the 
court :  "  It  would  be  a  perversion  of  the  plainest  principles  of  reason 
and  justice  to  permit  the  validity  of  such  a  security  to  be  effectually 
denied.^  It  cannot  be  done.  Courts  do  not  look  at  such  trans- 
actions with  the  microscopic  eyes  of  a  special  demurrer.  This 
intelligent  acquiescence  was  a  binding  ratification.^  "    The  right  of 

exclusion  of,  the  others,  is  clearly  illegal, 
unless  it  is  warranted  by  something  more 
than  the  will  of  those  who  make  it.  Id. ; 
Lindley  on  Part.,  2d  ed.,  780;  Adleyi). 
Whitstable  Co.,  17  Ves.  316  ;  Scarborough 
Hotel  Co.,  2  D.  fc  S.  514.  It  has  been 
supposed  that  a  dififerent  principle  was 
held  to  be  the  law  in  the  ease  of  Hazel' 
hurst  V.  Savannah  H.  R.  Co.,  43  Ga.  S3, 
and  an  intimation  to  that  effect  was  vray 
plainly  expressed  in  the  opinion  of  the 
court ;  but  its  effect  as  authority  was  en- 
tirely counteracted  by  the  preceding  re- 
mark that  the  learned  judge  who  de- 
livered the  opinion  deemed  it  proper  to 
make,  that  the  court  did  not  feel  caUed 
upon  to  decide  this  question.  The  case  of 
Evansville,  &e.  Railway  v.  Evansville,  15 
Ind.  395,  simply  included  -the  determina- 
tion that  a  railroad  company,  under  the 
peculiar  circamstanoes  there  shown,  could 
agree  to  allow  interest  on  its  stock  taken 
for  bonds  by  a  city  until  the  railroad 
should  be  made  complete  and  ready  for 
operation.  In  Bates  v.  Androscoggin  Rail- 
way, 49  Me.  491,  the  proposition  to  issue 
preferred  stock  is  stated  to  have  been  first 
presented  to,  ratified  and  adopted  by,  the 
stockholders  of  the  company  at  a  meeting 
held  on  the  21st  of  August,  1849.  Id. 
602.  And  in  Henry  v.  Great  Northern 
Railway  Co.,  1  De  Gex  &  Jones,  606; 
London  India  Rubber  Co.,  Law  Rep.  5 
Eq.  518 ;  Matter  of  Bangor,  id.  20  Eq. 


^  De  Graff  v.  American  Lin,  Co.,  21 
N.  T.  128;  Parish  v.  Wheeler,  22  id. 
503;  Bradley  v.  Ballard,  55  111.  413; 
McCutchin  v.  Collins,  13  Penn.  St.  15. 

2  Zelsey  v.  National  Bank,  69  Penn. 
St.  426;  HiUiard  *.  Goold,  34  N.  H. 
230;  Christian  tTntversity  ®.  Jordan,  29 
Mo.  68  ;  Sherman  v.  Fitch,  98  Mass.  59  ; 
Creswell  v.  Lanahan,  101  U.  S.  347. 
The  effect  of  acquiescence  to  give  va- 
lidity to  an  act  of  incorporation  in  ex- 
cess of  its  power  is  illustrated  in  Kent  i). 
Quicksilver  Mining  Co.,  12  Han  (N.  Y.), 
53.  In  that  case,  at  a  stockholders'  meet- 
ing, by  a  majority  vote,  the  corporation 
voted  to  issue  preferred  stock  in  lieu  of 
common  stock.  There  was  no  statutory 
authority  for  the  issue  of  such  preferred 
stock.  The  plaintiff  was  not  present  at 
the  meeting  at  which  the  vote  was  taJken, 
and  had  never  in  any  manner  acquiesced 
in  the  act.  It  was  held  that  he  was  en- 
titled to  an  injunction  to  prevent  the  fur- 
ther issue  of  prefeiTed  shares ;  but  that 
those  stockholders  who  had  consented  to 
the  issue  of  preferred  shares  were  pre- 
cluded from  objecting  thereto.  Daniels, 
J.,  said:  " Prima  facie,  all  the  share- 
holders in  a  company  are  entitled  to 
share  profits  pari  passu  in  proportion  to 
the  number  of  shares  they  respectively 
hold  ;  and  a  resolution  liy  a  majority  that 
dividends  shall  be  paid  to  some  of  the 
shareholders  in  preference  to,  or  to  the 
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recovery  in  cases  where  the  undertaking  is  not  strictly  within  the 
corporate  powers  rests  upon  the  unanimous  consent  and  approval 

59,  the  authority  to  issue  preference  shares 
was  secured  by  act  of  Parliament ;  and  in 
Prouty  V.  Michigan  Southern,  &c.  B.  K. 
Co.,  1  Hun  (N.  Y.),  655,  by  the  statutes 
of  the  States  permitting  the  consolida- 
.  tion.  .  .  .  The  shareholders  who  con- 
sented that  the  preferred  shares  might  be 
issued  sustain  a  different  relation  to  such 
shares  ;  and  as  the  charter  itself  did  not 
prohibit  their  creation,  but  the  company 
was  only  restrained  from  doing  so  by  the 
obligations  it  had  assumed  by  the  certifi- 
cates of  stock  it  had  issued,  they  should 
be  precluded  by  their  own  conduct  from 
denying  their  binding  validity;  for  under 
the  terms  of  its  charter  the  company  ap- 
pears to  have  had  the  power  to  have  pro- 
vided by  its  by-laws  for  the  issuing  of  pre- 
ferred shares.  In  that  respect  it  differed 
from  the  authority  possessed  by  the  de- 
fendant in  the  ably  contested  case  of 
Eichie  v.  The  Ashbury  Co.,  Law  Eep.  7 
Ir.  App.  653,  where  the  power  exercised 
was  expressly  prohibited.  In  the  present 
case  the  company  had  simply  deprived  it- 
self of  the  right  by  the  form  in  which  its 
shares  had  been  originally  issued.  It  was 
a  restraint  voluntarily  assumed  in  favor  of 
the  owners  of  its  stock,  which  they  could 
yield  and  surrender  again  to  the  company. 
And  those  who,  by  their  votes  or  other- 
wise, authorized  or  sanctioned  the  acts  of 
the  company  in  the  creation  of  the  pre- 
ferred shares  must  have  intended  to,  and 
did,  make  that  surrender.  That  was  the 
understanding  on  which  the  case  of  Bates 
V.  Androscoggin,  &c.  B.  B.  Co.  {ante)  was 
decided,  and  other  authorities  have  pro- 
ceeded upon  the  same  principle.  London 
Building  Society,  21  L.  T.  (N.  s.)  8.  Those 
parties  concurred  with  the  officers  in  pro- 
curing the  advance  made  upon  the  faith 
and  consideration  of  the  preference  shares, 
and  upon  plain  principles  of  equity  should 
not,  under  the  circumstances,  after  that 
be  heard  to  dispute  their  validity.  But  as 
the  plaintiff  was  not  one  of  those  persons, 
and  was  not  shown  to  have  received  but  a 
small  portion  of  his  common  stock  from 
or  under  either  of  them,  he  cannot,  as  to 
the  residue,  justly  be  estopped  in  this 
manner.    For  neither  he  nor  they,  in  any 


form,  induced  the  persons  who  exchanged 
their  shares  to  part  with  their  money,  on 
the  espectation  that  the  interest  proposed 
should  afterwards  be  paid  to  them  for 
doing  that.  It  hajs  also  been  urged  in 
the  plaintiffs'  behalf  that  by  closing  the 
books  the  directors  terminated  the  au- 
thority given  by  the  assenting  share- 
owners  to  issue  preferred  stock.  And 
such  seems  to  have  been  the  understand- 
ing of  the  parties  at  the  time  when  the 
preferred  shares  were  issued,  for  the  cer- 
tificates contained  the  statement  that 
'this  preferred  stock  is  entitled  to  in- 
terest on  the  first  day  of  May,  1871,  and 
annually  thereafter  to  be  paid  out  of  the 
net  earnings  of  the  company  for  each 
year,  at  the  rate  of  seven  per  cent  per 
annum,  provided  so  much  in  the  year 
preceding  shall  have  been  earned.  Should 
there  remain  a  surplus  of  earnings  after 
the  payment  of  the  said  interest  upon 
the  preferred  stock,  then  this  sur^ilus 
shall  be  divided  among  the  holders  of 
the  preferred  and  common  stock.'  The 
agreement  has  been  plainly  stated  here, 
that  the  existing  preferred  and  common 
stock  shall  alone  share  in  the  surplus 
after  paying  the  interest  on  the  preferred 
shares  issued  under  the  resolution  of  1870. 
And  that  could  not  be  done  if  the  residue 
of  the  common  can  itself  still  be  changed 
into  preferred  shares ;  for  a  portion  of  the 
earnings  in  that  event  will  be  applied  to 
pay  the  interest  on  the  newly  preferred 
shares,  which  otherwise  would  be  applied 
by  way  of  dividends  on  those  which  have 
already  acquired  this  preference.  And 
that  would  be  a  violation  of  the  agreement 
stated  in  the  preference  certificates.  If 
they  were  lawfully  issued,  and  they  cer- 
tainly were,  so  far  as  they  had  the  assent 
or  approval  of  the  owners  of  the  common 
shares,-  it  consequently  follows  that  the 
earnings  agreed  to  be  appropriated  to 
them  by  way  of  dividends  cannot,  with- 
out the  consent  of  the  owners  of  them, 
be  withdrawn  from  them  and  applied 
by  way  of  interest  on  other  shares  after- 
wards in  form  promoted  to  a  similar 
preference.  McLaughlin  v.  Detroit  E.B. 
Co.,  8  Mich.   100.     The  judgment  re- 
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of  the  stockholders.  But  in  case  this  is  not  expressly  given,  it 
would  prohably  be  presumed  from  an  acceptance  of  the  fruits  and 
profits  of  an  enterprise  thus  entered  upon  ultra  vires,  and  of  the 
benefits  and  consideration  of  a  contract  made  by  the  corporation  in 
the  prosecution  of  such  enterprise.^  This  would,  undoubtedly,  be  a 
covered    in    the     case     restrained     the    Island,  and  formed  the  New  York  &  New 


the  c 
company  from  creating  other  preferred 
shares,  and  from  paying  any  of  its  earn- 
ings on  any  newly  issued  preferred  shares, 
while  the  plaintiff  continued  to  he  the 
owner  of  common  and  preferred  shares 
of  its  stock.  No  direction  was  given  as 
to  how  the  fund  held  as  its  net  earnings 
should  he  distributed,  and  no  such  direc- 
tion is  required  for  the  purpose  of  fully 
disposing  of  the  appeal  taken  in  this  case. 
As  far  as  the  judgment  extended,  it  was 
clearly  correct,  and  it  should,  therefore, 
be  affirmed,  with  costs."  The  doctrine 
of  ultra  vires  has  no  application  in  favor 
of  corporations  for  wrongs  committed  by 
them.  Carlisle  Bank  v.  Graham,  100  U.  S. 
699.  So,  where  a,  corporation  organized 
pursuant  to  the  provisions  of  a  statute, 
but  before  its  articles  of  association  were 
filed  with  the  county  clerk  entered  into 
a,  contract  for  certain  machinery  to  en- 
able it  to  carry  on  its  business,  it  was 
held  that  its  subsequent  recognition  of  the 
validity  of  the  contract  was  binding  upon 
it,  although  the  statute  declares  that  a 
corporation  so  organized  shall  not  com- 
mence business  before  such  articles  are  so 
filed.  Whitney  v.  Wyman,  101  U.  S.  392. 
A  corporation,  like  a  natural  person,  may 
be  compelled  to  account  for  benefits  re- 
ceived from  a  transaction,  even  if  it  be 
one  not  enforceable  by  reason  of  the  fact 
that  its  agents  had  no  right  to  make  it,  it 
being  neither  illegal  nor  immoral.  Man- 
ville  V.  Belden  Mining  Co.,  17  Fed.  Rep. 
425.  The  Hartford,  Providence,  &  Fish- 
kill  R.  R.  Co.,  a  Rhode  Island  corpora- 
tion, in  1863  executed  an  agreement  trans- 
ferring aU  its  property,  m  perpetuum,  to 
the  Boston,  Hartford,  &  Erie  R.  R.  Co., 
the  stockholders  of  the  former  company  to 
be  remunerated  by  stock  in  the  latter,  or 
by  payment  of  a  fixed  price  per  share. 
The  latter  company  afterwards  mortgaged 
its  road,  became  bankrupt,  and  was  dis- 
solved by  a  Connecticut  decree.  The 
mortgagees  afterwards  foreclosed  in  Rhode 
vol.  I.  —  3-2 


England  R.  R.  Co.  The  road  and  property 
passed  into  the  possession  of  this  latter 
company  by  deeds  from  the  mortgage  trus- 
tees, and  from  the  assignees  of  the  bank- 
rupt company.  In  1875  certain  stock- 
holders of  the  H.  P.  &  F.  R.  R.  Co. 
brought  a  suit  in  equity  in  Rhode  Island 
to  set  aside  the  agreement  and  lease.  It 
was  held  that  the  agreement  and  lease 
were  ultra  vires,  but  that  plaintiffs,  by 
laches,  and  by  the  intervention  of  other 
equities,  were  precluded  from  relief.  Bos- 
ton &  Prov.  R.  R.  Co.  V.  New  York  &- 
N.  E.  E.  R.  Co.,  13  R.  I.  260. 

1  The  presumption  against  oorporaf 
tions,  on  the  ground  of  acquiescence  or 
implied  ratification,  is  illustrated  by  the 
case  of  Zabriskie  v.  Cleveland,  Columbus 
&  Cincinnati  Railway,  23  How.  (U.  S.) 
381,  where  the  facts  were  as  follows  :  By 
the  general  railway  law  in  Ohio,  one  rail- 
way company  was  allowed  to  aid  in  the 
construction  of  other  lines,  by  subscrip- 
tions to  the  capital  stock  of  the  com- 
panies, provided  that  in  a  meeting  of  the 
stockholders,  called  for  that  purpose,  two- 
thirds  of  the  stock  represented  should  as^ 
sent  thereto.  And  by  a  subsequent  act,  it 
was  provided  that  any  existing  company 
might  accept  this  provision,  and  by  tiling 
a  certificate  of  such  acceptance  with  the 
Secretary  of  State,  make  it  a  part  of  its 
charter.  In  this  case  the  defendants, 
without  having  complied  with  either  of 
the  foregoing  conditions,  made  a  guar- 
anty of  $400,000  of  the  bonds  of  the  Col- 
umbus, Piqua,  &  Indiana  Railway.  A 
bill  was  brought  by  the  plaintiff,  a  mem- 
ber of  defendants'  company,  to  restrain 
them  from  paying  the  interest  on  the 
bonds  so  guaranteed  by  them,  upon  the 
ground  that  the  defendants'  directors  had 
exceeded  their  authority  in  making  the 
guaranty.  Some  of  the  other  stockholders, 
by  permission  of  the  court  below,  became 
defendants  in  the  suit.  The  court  held, 
that,  as  between  the  parties  to  the  present 
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ratification  of  the  contract  by  them.  But  if  a  corporation,  by  itself 
or  its  agents,  engages  in  such  an  enterprise,  and  in  the  usual  way 
issues  its  obligations,  would  the  failure  of  a  member  to  give  his 
express  or  implied  assent  thereto  enable  him  or  the  corporation  to 
make  ultra  vires  a  defence  to  such  an  obligation,  the  consideration 
of  which  has  been  received  and  appropriated  by  the  corporation,  for 
a  purpose  foreign  to  the  original  objects  and  purposes  of  its  creation  ? 
If,  as  has  been  suggested,  the  contract  has  been  executed  and  the  cor- 
poration has  received  the  consideration  of  the  same,  and  more  espe- 
cially if  the  stockholder  has,  with  a  knowledge  of  the  transaction, 
acquiesced  therein,  and  received  his  share'  of  the  dividends  and 
profits  of  the  enterprise,  this  would,  undoubtedly,  conclude  him  and 
the  corporation  from  a  defence  on  the  ground  of  ultra  vires.  But 
a  member,  under  other  circumstances,  has  an  unquestioned  right  to 
restrain  the  execution  of  an  undertaking,  or  a  contract  clearly  ultra 


mres.' 

suit,  the  acceptance  of  the  provisions  of 
the  general  railway  law,  and  of  the  sub- 
sequent statute,  might  he  presumed  from 
the  conduct  of  the  corporators,  in  not 
sooner  taking  steps  to  nullify  the  action 
of  the  directors  in  making  the  guaranty; 
and  that  it  was  not  competent  for  the 
corporation,  after  having  made  such  guar- 
anty, received  the  benefits  of  it,  and  al- 
lowed the  bonds  to  go  into  general  cir- 
culation on  the  faith  of  its  responsibility, 
now  to  repudiate  them  upon  the  ground 
of  their  own  omission  to  comply  with  the 
requirements  of  the  statute.  And  espe- 
cially were  the  bonds  binding  upon  the 
defendants,  since  the  guaranty  by  the  di- 
rectors had  been  expressly  ratified  by  a 
resolution  of  the  stockholders  at  a  meet- 
ing held  subsequently,  and  at  this  meet- 
ing the  plaintiff's  stock  was  represented. 
In  Bargate  v.  Shortridge,  5  H.  L.  C.  297, 
Lord  St.  Leonards  said:  "It  does  ap- 
pear to  me  that  if,  by  a  course  of  action, 
the  directors  of  a  company  neglect  precau- 
tions which  they  ought  to  attend  to,  and 
thereby  lead  third  persons  to  deal  to- 
gether as  upon  real  transactions,  and  to 
embark  money  or  credit  in  a  concern  of 
this  sort,  these  directors  cannot,  after  five 
or  six  years  have  elapsed,  turn  round,  and 
themselves  raise  the  objection  that  they 
have  not  taken  these  precautions,  and 
that  the  shareholders  ought  to  have  in- 


quired and  ascertained  the  matter.  ■  .  , 
The  way,  therefore,  in  which  I  propose  to 
put  it  to  your  lordships,  in  point  of  law, 
is  this  :  The  question  is  not  whether  that 
irregularity  can  be  considered  as  unim- 
portant, or  as  being  different  in  equity 
from  what  it  is  in  law,  but  the  question 
simply  is,  whether,  by  that  continued 
course  of  dealing,  the  directors  have  not 
bound  themselves  to  such  an  extent  that 
they  cannot  be  heard  in  a  court  of  justice 
to  set  up,  with  a  view  to  defeat  the  rights 
of  the  parties  with  whom  they  have  been 
dealing,  that  particular  clause  enjoining 
them  to  do  an  act  which  they  themselves 
have  neglected  to  do." 

1  It  may  be  the  duty  of  the  member, 
under  such  circumstances,  to  restrain  the 
unlawful  act  in  such  cases,  which  he  may 
do  by  injunction ;  and  in  the  absence  of 
such  proceeding,  be  estopped  from  insist- 
ing upon  the  defence  of  ultra  vires,  as  he 
might  be  presumed  to  acquiesce  in  the 
execution  of  contracts  to  which  he  ex- 
pressed no  dissent,  if  executed  in  the  usuiJ 
manner.  The  power  of  a  court  of  equity 
to  restrain  a  corporation  from  doing  acts 
which  are  in  excess  of  its  powers  is  well 
settled  ;  but  in  order  to  warrant  the  inter- 
ference, there  must  be  a  gross  abuse  of  its 
powers,  or  acts  clearly  in  excess  thereof, 
which  will  result  injuriously  to  the  ann- 
plainant.    Jones  v.  Mayor,  &c.  of  Little 
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In  a  New  York  case,^  Comstock,  J.,  in  Qur  judgment  siiccessfully 
combats  the  doctrine  that  all  ultra  vires  acts  are  illegal  He  says : 
"If  an  enterprise  is  successful,  the  corporation  and  its  stockholders 
"ain  by  the  result,  If  a  depression  occurs  in  the  market,  and  dis- 
aster is  threatened,  the  doctrine  that  a  corporation  can  never  act 
outside  of  its  charter  enables  it  to  say, '  This  is  not  our  dealing ; '  and 
the  money  used  in  the  dealing  may  be  unconditionally  reclainied 
from  whatever  parties  have  received  i^  fop  value ;  while  the  injure4 
dealer  must  seek  his  remedy  against  agents,  perhaps  irresponsible 
or  unknown.  Corporations  may  thus  (if  the  doctrine  of  ultra  vires 
in  such  cases  is  adopted)  take  all  tihe  cha,nces  of  gain,  without  inr 
curring  the  hazard  of  loss.  FamUiar  maxims  of  the  law  must  b? 
reversed.  In  the  relation  of  private  principal  and  agent,  the  adop- 
tion of  the  agent's  unauthorized  dealings  is  equivalent  to  an  original 
authority ;  and  the  adoption  is  perfect  wheij  the  principal  receives 
the  proceeds  of  that  dealing.  Corporations  may  practically  act  in 
the  same  manner.  .  .  .  But  is  it  true  that  all  contracts  for  pur^ 
poses  not  embraced  in  their  charters  are  illegal,  in  the  appropriate 
sense  of  the  term  ?  This  proposition  I  must  deny.  Undoubtedly, 
such  engagements  may  have  vices,  which  sometimes  ipfect  the 
contracts  of  individuals.  They  may  involve  a  malum  in  se,  or  a 
malum  prohibitum,  and  ma;y  be  void  for  any  caijse  which  would 
avoid  the  contract  of  a  natural  person.  But  where  no  such  vices 
exist,  and  the  only  defect  is  one  of  power,  the  contract  cannot  be 
void  because  it  is  illegal  or  immoral.  Such  a  doctrine  may  have 
some  slight  foundation  in  the  earlier  English  railway  cases,^  but 
it  was  never  established,  and  is  not  now  received  in  the  English 
courts.* 

"  The  books  are  full  of  cases  upon  the  powers  of  corporations  and 
the  effect  of  dealing  in  a  manner  and  for  objects  not  intended  in 
their  charters;  but  with  the  slight  exception  named,  there  is  not 
only  an  entire  absence  of  adjudged  cases,  even  of  judicial  opinion 
or  dicta,  for  the  proposition  that  mere  want  of  lauthority  renders  a 

Rock,  25  Ark.  301 ;  Lane  v.  Schomp,  20         '  The  East  Anglian  Ry.  Co.  v.  The 

N.  J.  Eq.  82  ;   Union  Pacific,  &c.  E.  R.  Eastern  Counties  Ry.  Co.,  11  C.  B.  775  j 

Co.  u.  Lincoln  County,  3  Dill.  (tJ.  S.  C.  C.)  Macgregor  v.  Dover,   &c.  R.  R.  Co.,  18 

300  J  St.  Louis  V.  "Wete,  U  Mo.  547;  Q.  B.  618. 

Robinson  v.  Chartered  Bank,  L.  R.  1  Eq.         '  The    Mayor,    &c.    v.    The    Norfolk 

32  ;  Bach  ti.  Pacific  Mail  Steamship  Co.,  Ry.  Co.  ;    Eastern  Counties  Ry.   Co.  v. 

12  Abb.  Pr.  (N.  Y. )  n.  s.  373.  Hawkes. 

1  Bissell  V.  Michigan,  &o.  R.  R.  Co., 
22  N.  Y.  264. 
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contract  illegal.  Such  a  proposition  seems  to  me  absurd.  The 
words  '  ultra  vires',  and  ' illegality,'  represent  totally  different  and 
distinct  ideas.  It  is  true  that  a  contract  may  have  both  these 
defects,  but  it  may  have  one  without  the  other.  For  example,  a 
bank  has  no  authority  to  engage,  and  usually  does  not  engage,  in 
benevolent  enterprises.  A  subscription  made  by  authority  of  the 
board  of  directors  and  under  the  corporate  seal,  for  the  building 
of  a  church  or  college,  or  an  almshouse,  would  be  clearly  ultra 
vires,  but  it  would  not  be  illegal  If  every  corporator  should  ex- 
pressly assent  to  such  an  application  of  the  funds,  it  would  stUl 
be  ultra  vires,  but  no  wrong  would  be  committed  and  no  public 
interest  violated.  So,  a  manufacturing  corporation  may  purchase 
ground  for  a  school-house  or  a  place  of  worship,  for  the  intellec- 
tual, religious,  and  moral  improvement  of  its  operatives.  It  may 
buy  tracts  and  books  of  instruction  for  distribution  among  them. 
Such  dealings  are  outside  of  the  charter;  but  so  far  from  being 
illegal  and  wrong,  they  are,  in  themselves,  benevolent  and  praise- 
worthy. So,  a  church  corporation  may  deal  in  exchange.  This, 
though  ultra  vires,  is  not  illegal,  because  dealing  in  exchange  is 
not  itself  an  unlawful  act."  ^    It  is  evident  that  by  the  plainest 

1  In  Bissell  v.  Michigan,  &c.  B.  B.  with  the  corporation  ia  presumed  to  hare 

Co.,  ante,  Selden,  J.,  said :     "There  are,  knowledge  of  the  defect,  and  the  defence 

no  doubt,  cases  in  which  a  corporation  of  ultra  vires  is  available  against  him. 

would  be  estopped  from  setting  up  the  But  such  a  defence  would  not  be  permitted 

defence,  although  its  contract  might  have  to  prevail  against  a  party  who  cannot  be 

been  really  unauthorized.     It  would  not  presumed  to  have  had  any  knowledge  of 

be  available  in  a  suit  brought  by  a  bond  the  want  of  authority  to  make  the  con- 

fide  indorsee  of  a  negotiable  promissory  tract.     Hence,  if  the  question  of  power 

note,  provided  the  corporation  was  author-  depends  not  merely  upon  the  law  under 

ized  to  give  notes  for  any  purpose ;  and  which  the  corporation  acts,  but  upon  the 

the  reason  is,  that   the    corporation,   by  existence  of  certain  extrinsic  facts,  resting 

giving  the  note,  has  virtually  represented  peculiarly  within  the  knowledge  of  the 

that  it  was  given  for  some  legitimate  pur-  corporate   ofiScers,  then   the   corporation 

pose,  and  the  indorsee  could  not  be  pre-  would,   I  apprehend,   be    estopped  from 

sumed  to  know  the  contrary.     The  note,  denying  that  which,  by  assuming  to  make 

however,  if  given  by  a  corporation  abso-  the   contract,   it  had  virtually  affirmed, 

lutely  prohibited  by  its  charter  from  giv-  A  question  analogous  to  this  arises,  where 

ing  notes  at  all,  would  be  voidable,  not  public  officers  who  have  done  something 

only  in  the  hands  of  the  original  payee,  in    contravention    of   the    statute  under 

but  in  those  of  any  subsequent  holder,  be-  which  they  act  are  afterward  sought  to 

cause  all  persons  dealing  with  a  corpora-  be  estopped  from  setting  up  that  their  act 

tion  are  bound  to  take  notice  of  the  extent  was  unauthorized.      It  was   insisted  by 

of  its  chartered  powers.     The  same  prin-  counsel  in  the  case  of  Eegina  v.  White, 

ciple  is  applicable  to  contracts  not  negoti-  4  Ad.  &  El.  (n.  b.)  101,  that  for  public 

able.  Where  the  want  of  power  is  apparent  reasons     officers    so    situated    were    not 

upon  comparing  the  act  done  with  the  estopped ;  but  Lord  Desman  said :    "We 

terms  of  the  charter,  the  party  dealing  have  held  that  this  is  true  only  of  a  stat- 
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principles  of  justice,  corporations  making  contracts  in  such  cases, 
and  receiving  the  consideration  and  the  full  benefits  of  the  same, 

ute  the  contents  of  which  are  publicly 
known ;  such  a  statute  is  to  have  effect 
whatever  dealings  may  take  place ;  hut 
when  the  persons  acting,  whether  trustees 
for  public  purposes  or  not,  have  done  any 
act  which  was  not  known  to  the  parties 
with  whom  they  were  afterward  dealing, 
such  an  act  cannot  prevent  the  estoppel 
arising  from  that  subsequent  dealing.' 
This  doctrine,  which  was  also  held  in 
the  case  of  Doe,  ex  dem.  Levy  v.  Home, 
3  Ad.  &  El.  (N.  s.)  757,  wiU  be  found, 
when  carefully  examined,  to  sustain  the 
exception  which  I  have  suggested  in  the 
case  of  corporations.  But  aside  from  these 
exceptional  cases,  it  is,  in  my  judgment, 
not  only  entirely  clear  upon  principle, 
but  abundantly  settled  by  authority,  that 
the  contract  of  a  corporation,  if  unauthor- 
ized by  its  charter,  is,  an  illegal  contract, 
and  that  the  corporation  is  not  estopped 
from  setting  up  this  illegality  in  defence 
to  an  action  brought  upon  it.  In  referring 
to  the  cases  which  support  these  views, 
I  wiU  notice  the  English  cases  first. 
There  are  three  classes  of  cases  in  Eng- 
land in  which  the  question  of  ultra  vires 
arises,  namely:  first,  cases  in  which  one  or 
more  of  the  shareholders  seek  to  restrain 
the  officers  of  the  corporation  from  engag- 
ing in  transactions  unauthorized  by  the 
charter  ;  second,  actions  brought  by  third 
persons  against  corporations  to  enforce 
their  contracts,  in  which  the  defence  re- 
lied upon  is,  that  in  making  the  contract 
the  corporation  exceeded  its  corporate 
powers ;  and  third,  similar  actions,  in 
which  the  defence  is  that  the  directors  had 
exceeded,  not  the  powers  conferred  upon 
the  entire  corporation  by  law,  but  those 
conferred  by  the  shareholders  upon  the 
directors  or  managing  oflJcers  by  deed. 
These  three  classes  of  cases  differ  materi- 
ally in  their  nature  and  principles,  and  if 
we  would  avoid  confusion  must  be  kept 
entirely  distinct  in  investigating  the  sub- 
ject. Those  of  the  third  class  have  no 
bearing  upon  the  question  we  are  discuss- 
ing. There  is  in  England  a  class  of 
corporations  organized  under  general  laws, 
which  do  not  specify  the  manner  in  which 
the  objects  and  purposes  of  the  incorpora- 


tion are  to  be  effected,  but  leave  this  to  be 
arranged  by  a  'deed  of  settlement'  be- 
tween the  corporators  themselves.  By 
this  deed  the  companies  prescribe  and 
limit  the  powers  and  functions  of  their 
various  officers,  so  far  as  they  are  left  un- 
controlled by  the  statute  and  the  general 
laws  of  the  kingdom.  Now,  it  is  plain 
that  there  is  no  analogy  between  an  act 
which  merely  transcends  the  limits  of  this 
deed  of  settlement  and  one  which  violates 
the  provisions  of  the  organic  act.  The 
deed  of  settlement  is  the  private  act  of  the 
shareholders,  and  its  provisions  have  re- 
spect solely  to  their  private  interests.  It 
is  a  mere  power  of  attorney,  and  bears  no 
resemblance  to  a  law  enacted  with  a  view 
to  the  interests  of  the  public.  There  is 
evidently  no  question  of  public  policy  in- 
volved, when  the  question  is,  whether  the 
officera  have  exceeded  the  authority  con- 
ferred by  this  deed.  The  case  of  the 
Royal  British  Bank  v.  Turquand,  5  El.  & 
Bl.  248,  is  one  of  this  class  of  eases.  By 
comparing  the  language  of  Lord  Campbell 
in  this  case  with  that  used  by  him  upon 
another  occasion,  we  shall  obtain  a  clear 
view  of  the  distinction  here  adverted  to. 
In  the  case  cited,  the  action  was  upon  a 
bond  signed  by  two  of  the  directors,  and 
the  question  was,  not  whether  the  giving 
of  the  bond  exceeded  the  powers  which 
the  corporation  itself  had  a  right  to  as- 
sume, but  whether  it  was  authorized  as 
between  the  shareholders  and  the  direct- 
ors by  the  deed  of  .settlement.  Lord 
Campbell,  in  delivering  his  opinion,  said  : 
'  A  mere  excess  of  authority  by  the  di- 
rectors, we  think,  would  not  amount  to  a 
defence.'  Of  course,  by  this  was  meant 
merely  an  excess  of  authority  by  the  di- 
rectors as  the  agents  of  the  stockholders, 
and  not  an  unauthorized  assumption  of 
power  as  between  the  ooi'poration  and  the 
public.  In  the  Mayor  of  Norwich  v.  The 
Norfolk  Railroad  Company,  30  Eng.  Law 
&  Eq.  120,  the  same  learned  judge  fully 
recognizes  the  distinction  I  take,  and 
shows  that  by  the  remark  just  quoted  he 
by  no  means  meant  to  say  that  corpora- 
tions were  bound  by  contracts  which  are 
ultra  vires,  as  between  them  and  the  pub- 
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should  not  be  allowed  to  defeat  the  obligations  made  by  them 
therefor;  or,  at  least,  should  not  be  permitted  with  impunity  to 
appropriate  the  property  of  another,  received  by  virtue  of  such  a 
contract,  andj  under  a  plea  of  ultra  vires,  defeat  any  recovery 
therefor. 

Sec.  172.  Defence  not  Admitted,  when  the  Contract  is  Executed. 
—  Contracts  made  with  corporations  in  excess  of  their  powers, 
which  are  purely  executory  on  both  sides,  and  where  no  wrong 
will  be  done  if  the  parties  are  left  in  their  previous  situation,  will 
not  be  enforced ;  because  such  contracts  contemplate  an  unauthor* 
ized  diversion  of  corporate  funds,  and  therefore  a  breach  of  private 
trust.  But  executed  dealings  of  corporations  are  allowed  to  stand 
for  and  against  both  parties,  where  the  plainest  rules  of  good  faith 
so  require,  even  though  prohibited  by  statute ;  and  no  action  for  its 
enforcement  could  be  maintained.  In  such  cases  the  doctrine  of 
estoppel  is  applied,  and  a  party  is  not  permitted  to  set  up  his  want 
of  capacity.*  In  the  case  last  cited.  Bacon,  J.,  said ;  "  If  it  be  con- 
ceded that  the  defendants  had  no  power  to  enter  into  the  contract 
of  sale  in  this  case,  and  bind  the  company  to  perform  the  obligations 
assumed,  viewed  as  a  mere  question  of  corporate  power,  yet,  hav- 
ing undertaken  to  do  so,  and  having  received  the  full  consideration 
agreed  to  be  paid  by  the  plaintiff,  and  he  having  fulfilled  his  entire 
contract,  they  cannot  now  be  permitted  to  set  up  that  excess  of 
authority  to  excuse  them  from  that  part  of  the  contract  which  im- 
poses an  obligation  upon  them.  This  principle  has  been  repeatedly 
held  as  applicable  to  an  individual  attempting  to  screen  himself 
from  liability  when  contracting  with  a  corporation,  as  in  the  case  of 
a  corporation  when  seeking  to  escape  responsibility  on  the  plea  of 

lie.  He  then  said  ;  '  The  mere  cirotim-  vires '  is  applied  in  the  English  cases  both 
stance  of  a  covenant  by  the  directors  in  to  acts  which  simply  exceed  the  powers 
the  name  of  the  company  being  ultra  vires  conferred  by  the  deed  of  settlement  upon 
as  between  them  and  the  sha/feholders  does  the  officers  as  the  agents  of  the  share- 
not  necessarily  disentitle  the  covenantee  holders,  and  acts  which  transcend  the 
to  sue  upon  it.  .  .  .  But  suppose  that  powers  conferred  by  law  upon  the  entire 
the  directors  of  a  railway  company  should  corporation.  This  indiscriminate  use  of 
purchase  a  thousand  gross  of  green  spec-  the  phrase  is  calculated  to  mislead,  unless 
tacles  as  a  speculation,  and  should  put  the  distinction  referred  to  is  observed.  It 
the  seal  of  the  company  to  a  deed  cove-  is  evident  that  the  class  of  cases  to  which 
nanting  to  pay  for  these  goods,  here  would  that  of  Royal  British  Bank  v.  Turquand 
be  a  clear  excess  of  authority  on  the  part  belongs  have  no  bearing  upon  the  question 
of  the  directors  ;  .  .  ,  this  Would  be  under  consideration,  and  hence  they  will 
an  illegal  contract  to  misapply  the  funds  be  no  further  noticed." 
of  the  company,  and  the  illegality  might  i  De  Graff  ».  American,  &c.  Co.,  21 
be  set  up  as  a  defence,'   The  phrase  '  ultra  N.  Y.  124. 
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tdtra  vires  for  acts  ddiberately  done  with  all  the  usual  and  needful 
forinalities,  and  where  they  have  received  the  entire  benefit  they 
contracted  for.  Such  a  defence  should  no  longer  be  tolerated  in  our 
courts.  Where  the  question  is  merely  as  to  the  power  to  contract, 
a  party  who  has  had  the  benefit  of  the  contract  should  not  be  per- 
mitted—  especially  where  there  is  no  unlawful  intent  charged  upon 
the  other  party,  and  he  is  in  no  sense  in  pari  delicto  —  to  question  its 
validity.  To  deny  relief  to  a  plaintiff  thus  situated  would  be  sub- 
stantially to  secure  to  the  party  deliberately  violating  one  of  the 
laws  of  its  existence,  and  when  no  guilty  complicity  can  be  charged 
upon  the  other  party,  the  fruits  of  an  illegal  transaction,  and  operate 
as  a  premium  upon  repudiation  and  fraud."  ^ 

finement  can  deny ;  it  was  a  fact  too, 
having  all  the  legal  relations  and  inci- 
dents of  any  other  fact  of  ownership.  I 
think  it  will  not  be  questioned,  that  an 
execution  creditor  of  the  company  could 
levy  on  this  property  and  sell  it  for  the 
satisfaction  of  its  debt ;  and  having  thus 
obtained  a  satisfaction,  I  do  not  think 
that  he  could  deny  that  he  was  paid,  upon 
any  theory  of  excess  Of  corporate  power, 
and  levy  again  upon  other  property.  So, 
if  the  creditor,  instead  of  proceeding  to 
judgment  and  execution  for  his  debt, 
takes  a  pledge  or  mortgage,  and  by  the 
exercise  of  the  power  of  sale,  obtains  the 
cash  for  his  demand,  I  do  not  see  how  he 
can  raise  the  inquiry  whether  the  corpora- 
tion debtor  violated  the  trust  duty,  which 
it  owed  to  its  shareholders  in  the  purchase 
of  the  chattels  pledged  or  mortgaged.  So 
long  as  no  one  else  questions  the  title  thus 
acquired,  and  the  property  is  made  pro- 
ductive in  the  satisfaction  of  the  debts,  it 
would  be  strange  if  the  creditor  can,  upon 
such  ground,  claim  that  the  debt  still 
exists.  And  such  is,  in  effect,  this  case. 
The  security  of  the  plaintiff,  as  I  have 
said,  was  in  the  nature  of  a  mortgage. 
The  stipulation  to  reconvey  on  payment 
of  his  claims  provided  for  nothing  beyond 
the  legal  result  of  the  transaction.  The 
reconveyance,  it  is  true,  was  to  be  made 
to  the  appointee  of  the  corporation  ;  but 
that  clause  considered  by  itself  involved 
nothing  illegal,  or  even  ultra  vires.  The 
plaintiff  actually  sold  a  part  of  the  prop- 
erty for  the  payment  of  his  debt,  and  he 
received  the  money.    No  one  but  himself 


1  Chicago  Building  Soc'y  v.  Crowell. 
65  111.  458  ;  Tracy  v.  Tahnadge,  14  N.  Y. 
162  ;  National  Bank  ».  Matthews,  98 
V.  S.  621  ;  Herzo  v.  San  Francisco,  33 
Cal.  134  ;  WMtney  Arms  Co.  v.  Barlow, 
63  N.  Y.  62 ;  Bissell  v.  Michigan,  &o. 
K.  E.  Co.,  ante.  In  Parish  v.  Wheeler, 
22  N.  Y.  494,  Comstock,  J.,  says :  "  The 
most  favorable  statement  of  the  particular 
matter  now  in  question  is,  that  the  rail- 
road corporation,  in  excess  of  the  powers 
conferred  upon  it  by  its  charter,  purchased 
and  paid  for  a  steamboat  and  several  canal 
boats ;  that  being  in  possession  and  use 
of  the  property,  in  connection  with  its 
regular  business,  it  mortgaged  the  same 
property  to  its  creditors,  the  plaintiff, 
taking  back  charter-parties  for  a  limited 
period,  and  also  a  stipulaHon  for  a  recon- 
veyance, if  the  debt  should  not  be  paid  at 
the  time  agreed  on  ;  that  the  plaintiff^ 
taking  the  usual  course  in  such  cases, 
caused  a  part  of  the  property  to  be  sold 
after  a  default  had  occurred,  and  received 
the  proceeds  of  that  sale,  which  nearly  or 
quite  satisfied  the  debt.  In  all  this  I  can 
see  nothing  unlawful  except  the  want  of 
legal  power  or  right  to  buy  the  property. 
But  it  was  actually  bought,  paid  for,  and 
delivered,  and,  therefore,  become  a  part  of 
the  estate  and  assets  of  the  company. 
The  company  could  sell  or  pledge  it  to  a 
creditor,  and  could  redeem  the  pledge  by 
paying  the  debt.  In  acquiring  the  owner- 
ship of  such  property,  the  corporation 
may  have  usurped  a  right  not  granted  by 
its  charter.  But  the  acquisition  was, 
nevertheless,   a  fact  which  no  legal  re- 
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A  corporation  will  be  estopped  to  deny  that  its  mortgage  for 
money  borrowed  was  within  the  corporate  power,  where  the  trans- 


questions,  or  can  question,  his  right  to 
make  the  security  available  in  that  man- 
ner. He  does  not  pretend  or  suggest  that 
he  cannot  hold  the  money  thus  obtained. 
On  the  contrary,  he  insists  upon  retaining 
it  against  all  the  world  ;  but  at  the  same 
time  claims  that  his  debt  is  neither  paid 
nor  reduced.  Much  has  been  said  in  the 
books  (sometimes  I  think  without  reflec- 
tion) about  the  powers  of  corporations  and 
the  consequences  of  exceeding  those'  pow- 
ers. But  no  authority  can  be  found  to 
justify  the  position  of  the  plaintiff- in  re- 
spect to  the  matter  here  considered." 
Hazelhurst  v.  Savannah,  &c.  E.  R.  Co., 
43  Ga.  54 ;  Bradley  v.  Ballard,  55  111. 
413  ;  Miners'  Ditch  Co.  v.  Zellerhack,  37 
Gal.  648 ;  Hitchcock  v.  Galveston,  96 
U.  S,  841 ;  North  Westem  Union  Packet 
Co.  V.  Shaw,  87  Wis.  655  ;  Argenti  v. 
San  Francisco,  16  Cal.  255  ;  Kutland,  &c. 
E.  E.  Co.  D.  Proctor,  29  Vt.  93  j  Kent 
V.  Quicksilver  Mining  Co.,  78  N.  Y. 
159  ;  Morville  v.  Am.  Tract  Society,  123 
Mass.  129.  The  doctrine  of  ultra  vires 
will  be  applied  to  such  contracts  only  as 
remain  wholly  executory.  Thompson  v, 
Lambert,  44  Iowa,  289.  Where  a  corpo- 
ration receives  money  upon  the  faith  of 
its  act,  and  uses  the  same,  and  the  con- 
tract has  been  fully  performed,  it,  or  one 
succeeding  to  its  rights,  cannot  plead  a 
want  of  authority  to  do  the  act  by  which 
the  money  is  obtained.  Darst  v.  Gale,  83 
111.  186.  A  corporation  which  has  bought 
land  by  a  deed  which  reserves  a  lien  for 
the  piice,  and  taken  possession,  will  not 
be  heard  to  defend  a  proceeding  to  enforce 
the  lien,  on  the  ground  that  it  had  not 
corporate  power  to  contract  for  payment  in 
money  but  only  in  corporate  warrants,  un- 
less it  offers  to  surrender  the  land.  Nat- 
chez V.  MaUery,  54  Miss.  499.  Where 
a  corporation  has  entered  into  a  contract 
which  has  been  fully  executed  on  one 
part,  and  nothing  remains  but  for  it  to 
pay  the  consideration  money,  it  will  not 
be  allowed  to  set  up  that  the  contiBct  was 
ultra  vwes.  Oil  Creek,  &c.  E.  E.  Co.,  v. 
Pennsylvania  Trans.  Co.,  83  Penn.  St.  160. 
The  statute  prohibiting  savings  banks 
from  loaning  money  on  the  security  of 


names  alone  is  directory  to  the  trustees, 
and  designed  for  the  protection  of  the  de- 
positors, and  will  not  prevent  a  bank  from 
enforcing  payment  of  a  promissory  note, 
whether  the  purchase  was  or  was  not  in 
conformity  with  its  provisions.  Farming- 
ton  Savings  Bank  v.  Fall,  71  Me.  49.  So  a 
corporation  which  has  discounted  commer- 
cial paper  without  any  statutory  power  to 
do  so  may  recover  the  money  thus  loaned, 
although  the  securities  are  void.  Pratt 
V.  Shori;,  79  N.  Y.  437  ;  35  Am.  Eep.  531. 
Where  the  payment  of  bonds  issued  by 
one  company  is  guaranteed  by  another 
company,  and  the  guaranty  is  partly  per- 
formed,  the  former  company  cannot  avoid  a 
mortgage  executed  to  indemnify  the  latter, 
on  the  ground  that  the  guaranty  viasuUra 
vires,  at  least  so  far  as  the  actual  payments 
are  concerned,  Macon  &  Augusta  E.  R. 
Co.  V.  Georgia  E.  R.  Co.,  63  Ga.  103.  It 
does  not  follow  that  because  a  purchase  of 
property  is  ultra  vires  the  title  remains 
vested  in  the  seller  so  that  it  can  be 
seized  for  his  debts.  Edwards  v.  Fair- 
banks, 27  La.  An.  449.  Although  an 
insurance  company  exceeded  its  charter 
powers  by  loaning  money  for  two  years 
instead  of  one,  and  in  taking  a  note  and 
mortgage  therefor,  instead  of  a  bond  and 
mortgage,  yet  the  contract  not  being  im- 
moral, nor  against  public  policy,  and  no 
penalty  being  attached  to  it,  —  it  was  held 
that  it  might  maintain  an  action  upon  the 
securities  given  for  the  loan.  German- 
town,  &c.  Ins.  Co.  D.  Dhein,  43  Wis.  420  ; 
Bradley  v.  Ballard,  55  111.  413;  German 
National  Bank  V.  Meadowcraft,  95  111.  124; 
State  Board  v.  Citizens',  &c.  E.  E.  Co.,  47 
Ind.  407;  Steam  Nav.  Co.  v.  Weed, 
17  Barb.  (N.  Y.)  878  ;  National  Bank  v. 
Eogers,  125  Mass.  839 ;  Ossipee,  Ac- 
Co.  V.  Canney,  64  N.  H.  295  :  Paul  v. 
Eeuosha,  22  Wis.  266  ;  Hay  v.  Gallion 
Gas  Light,  &c.  Co.,  29  Ohio  St.  330; 
Thomas  v.  Richmond,  12  Wall.  (U.  S.) 
849  ;  National  Pemberton  Bank  v.  Porter, 
125  Mass.  833  ;  Franklin  Co.  v.  Lewiston 
Savings  Bank,  68  Me.  43 ;  Caldwell  v. 
Mohawk  Valley  Bank,  64  Barb.  (N.  Y.) 
443 ;  Dill  v.  Wareham,  7  Met.  (Mass.) 
438.     So  it  is  held  that  although  a  con- 
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action,  though  not  within  any  powers  expressly  granted,  was  an 
exercise  of  power  germane  and  incidental  to  those  powers,  and  was 
in  furtherance  of  the  objects  of  the  corporation,  and  not  inconsistent 
with  the  public  interest.^ 


tract  may  he  ultra  vires,  if  it  has  been 
executed  in  whole  or  in  part,  neither  party 
to  it  will  be  permitted  to  rescind  it  of  his 
own  motion,  and  to  recover,  without  pro- 
cess of  law,  and  by  force,  the  consideration 
paid  or  property  acquired  under  the  con- 
tract ;  and  in  such  case  a  corporation  that 
has  received  a  large  consideration  for  a 
contract  ultra  vires  for  the  sale  of  a  tele- 
graph franchise  will  be  restrained  from  re- 
suming possession  of  said  franchise  and  the 
property  connected  therewith,  until  an 
accounting  and  settlement  can  be  had  be- 
tween the  parties.  American  Union  Tele- 
graph Co.  V.  Union  Pacific  E.  R.  Co.,  1 
McCrary  (U.  S.  0.  C),  188.  The  Union 
Pacific  Eailroad  Company,  authorized  by 
acts  of  Congress  to  construct  a  railroad 
and  telegraph  line,  is  without  the  power 
to  lea^e  its  right  to  construct,  maintain, 
and  operate  a  line  of  telegraph,  although 
it  be  stipulated  in  the  contract  that  the 
lessee  shall  perform  all  duties  imposed 
upon  the  railroad  company  by  its  charter. 
Atlantic  &  Pacific  Telegraph  Co.  v.  Union 
Pacific  E.K.  Co.,  1  McCrary  (U.  S.  C.  C), 
541.  Although  a  contract  may  have  been 
ultra  vires,  a  court  of  equity  will  restrain 
a  corporation  from  recovering  possession  of 
property  which  has  passed  thereunder,  un- 
til after  due  process  of  law,  and  a  return  of 
the  consldemtion  paid. 

1  West  V.  Madison  Co.  Agric.  Board, 
82  111.  205.  It  is  now  the  generally  ac- 
cepted rule  that  a  mere  excess  of  power 
will  not  invalidate  a  contract,  if  it  has 
been  executed.  Thus,  although  a  loan 
made  by  a  corporation  is  in  excess  of  a 
limit  imposed  by  statute,  and  not  enforce- 
able because  ultra  vires,  yet,  if  the  con- 
tract has  been  executed  by  the  parties,  a 
court  of  equity  will  not  interpose,  at  the 
suit  of  a  creditor  of  the  borrower,  to  cancel 
the  transaction,  and  compel  a  return  of 
the  secmities,  but  will  leave  the  parties 
where  it  finds  them.  Stewart  ».  National 
Union  Bank,  2  Abb.  (U.  S.)  424.  So,  one 
who  has  sold  and  conveyed  land  to  a  cor- 
poration, or  has  bought  land  from  a  corpo- 


ration, cannot  raise  the  objection  against 
the  company,  that  its  purchase  or  sale  of 
the  land  was  beyond  its  powers,  until  the 
sovereign  power  has  established  this  in 
some  direct  proceeding  to  impeach  the 
purchase.  It  cannot  be  questioned  collat- 
erally. Smith  u.  Sheeley,  12  Wall.  (U.  S.) 
358}  S.  P.  Shewaltert).  Pirner,  55  Mo.  218; 
Kelly  V.  People's  Transp.  Co.,  3  Or.  189. 
So,  where  creditors  of  the  seller  sought  to 
maintain  their  right  to  seize  the  property 
for  his  debts,  on  the  ground  that  the  cor- 
poration had  not  power  to  buy  it,  and 
therefore  the  seller's  title  was  never  di- 
vested. Edwards  v.  Fairbanks,  27  La. 
An.  449.  And  as  to  a  person  sued  for 
having  done  wilful  injury  to  property  of  a 
corporation  in  its  possession,  —  he  will  not 
be  heard  to  defend  by  impeaching  the  cor- 
porate  title.  Cole  Silver  Min.  Co.  v.  Vir- 
ginia, &e.  Water  Co.,  1  Sawyer  (U.  S. 
C.  C),  470.  If  a  corporation  had  power 
to  make  notes  for  any  purpose,  it  cannot 
defend  its  liability  on  a  note  to  a  bond  fide 
holder  for  value  and  without  notice,  on 
the  ground  that  the  particular  note  was 
ultra  vires  because  made  for  accommoda- 
tion, when  it  was  not  authorized  to  make  ac- 
commodation notes.  Monument  Nat.  Bank 
V.  Globe  Works,  101  Mass.  57.  And  in 
any  event,  the  defence  that  the  note  of  a 
corporation  was  made  ultra  vires  is  to  be 
shown  affirmatively;  it  need  not  be  antici- 
pated in  pleading.  Montague  v.  Church 
School  Dist.  34  N.  J.  L.  218.  One  who 
has  loaned  money  to  a  corporation  is  not 
afleoted  by  a  misappropriation  of  the  funds 
by  the  officers  of  the  corporation,  in  the 
absence  of  his  participation  in  the  fraud  ; 
and  such  misappropriation  will  not  con- 
stitute a  defence  to  an  action  for  the  re- 
covery of  the  money.  The  corporation 
cannot  set  up  such  defence;  nor  can  stock- 
holders who  have  been  cognizant  of  such  a 
misapplication  of  the  funds  borrowed  by 
the  corporation,  and  have  participated 
in  any  advantages  resulting  therefrom. 
Thompson  v.  Lambert,  44  Iowa,  239.  If 
the  general  purpose  of  a  corporation  is  not 
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It  may  be  said  to  be  settled,  upon  the  weight  of  authority,  that 
neither  the  corporation  nor  an  individual  entering  into  a  contract 
with  it  can  avoid  a  contract  of  sale  and  purchase  of  property,  where 
the  property  is  delivered ;  nor  can  the  individual  reclaim  the  prop- 
erty sold,  nor  the  corporation  avoid  the  payment  of  the  price  of  the 
same,  on  the  ground  that  it  had  no  authority  to  make  the  contract, — 
so  long,  at  least,  as  it  retains  it  and  enjoys  the  benefit  of  the  con- 
tract.^   The  ordinary  principles  of  justice  would  require  a  corpora- 


nnlawful,  the  fact  that  some  of  the  mem- 
hers  may  have  been  guilty  of  unlawful  acts 
in  attempting  to  carry  the  purpose  into 
effect  will  not  defeat  an  action  in  hehalf 
of  the  association  as  a  body  to  recover 
money  belonging  to  the  body.  Snow  v. 
Wheeler,  113  Mass.  179.  Nor  can  the 
treasurer  of  an  association  set  up  in  de- 
fence of  their  action  for  the  society's  funds, 
that  the  purpose  and  object  of  the  society 
are  unlawful.  Willson  v.  Owen,  80  Mich. 
47*. 

1  Parish  v.  Wheeler,  22  N.  Y.  494  ; 
Bissell  V.  The  Michigan,  &e.  E.  R.  Co.,  id. 
258 ;  White  v.  FrankUn  Bank,  22  Pick. 
181 ;  Tracy  v.  Talmage,  14  N.  Y.  162  ; 
De  Graff  v.  American  Linen,  &c.  Co.,  21 
id.  124;  Foster  v.  LaBne,  15  Barb.  (N.  Y.) 
823;  Gould  v.  Town  of  Oneonta,  3  Hun 
(N.  Y. ),  401 ;  Hazelhurst  v.  Savannah,  &c. 
E.  E.  Co.,  43  Ga.  54;  Southern  Life  Ins.  Co. 
V.  Lanier,  6  Fla.  110.  A  stockholder  who 
has  acquiesced  in  an  act  done  by  the  cor- 
poration which  is  lUtra  vires  simply  be- 
cause in  excess  of  its  powers,  is  estopped 
from  afterward  denying  the  validity  of  the 
act ;  as,  where  he  has  voted  for  an  assess- 
ment which  is  ultra  vires,  or  with  knowl- 
edge of  the  facts  made  payments  npon  it. 
Ossipee  Mfg.  Co.  v.  Canney,  64  N.  H.  295; 
Macon,  &c.  B.  E.  Co.  v.  Vason,  57  Ga. 
814;  Kansas  City  Hotel  Co.  v.  Harris,  51 
Mo.  464;  Williamette  Freighting  Co.  ». 
Stannus,  4  Oregon,  261.  And  a  corpora- 
tion which  has  borrowed  money  and  used 
it  for  a  purpose  beyond  its  corporate 
powers,  is  estopped  from  setting  up,  in  de- 
fence to  an  action  to  recover  the  loan,  that 
the  lender  knew  that  the  money  was  to  be 
used  for  ultra  vires  purposes,  —  unless  the 
use  was  of  an  immoral  or  illegal  character. 
Bradley  v.  Ballard,  55  111.  413.  In  Mem- 
phis &  L.  R.  E.  Co.  V.  Dow,  19  Fed.  Eep.  888, 
a  railroad  corporation  organized  in  Arkan- 


sas issued  bonds  secured  by  a  trust  mortgage 
of  its  franchises  and  other  property ;  the 
mortgage  was  foreclosed,  and  a  scheme  of 
reorganization  adopted,  in  pursuance  of 
which  the  company  conveyed  all  its  proij- 
erty  to  the  trustees,  and  the  bondholders 
formed  a  new  corporation,  to  which  the 
franchises  and  other  property  of  the  old  one 
were  conveyed  by  the  trustees.  The  new 
eorporation,  thus  composed  entirely  of  the 
original  bondholders,  issued  its  bonds  to 
those  bondholders,  secured  by  mortgage  of 
its  franchises  and  other  property  ;  and  the 
new  bonds  were  received  in  lieu  of  the  old. 
Afterward  portions  of  the  stock  passed  into 
other  hands.  It  was  held  that  the  bonds 
constituted  a  valid  obligation,  notwith- 
standing the  stockholders  of  the  contract- 
ing corporation  were  the  contractees,  and 
notwithstanding  a  provision  in  the  consti- 
tution of  Arkansas  forbidding  private 
corporations  to  issue  stock  or  bonds  except 
for  value  actually  received.  Wallace, 
D.  J.,  said:  "  The  primary  questions  then 
are :  first,  whether  npon  the  purchase  of 
property  the  corporation  could  mortgage 
what  it  acquired,  to  secure  the  purchase- 
money;  and  second,  whether  section  9  of 
the  charter  has  any  application  to  such  a 
transaction.  It  is  to  be  observed  that  the 
complainant  does  not  question  its  own 
power  to  acquire  the  money  conveyed  to 
it.  It  cannot  do  this  while  it  holds  on  to 
the  property  and  seeks  to  remove  the  lien 
of  the  mortgage.  If  it  could  legitimately 
purchase,  why  could  it  not,  like  an  indi- 
vidual purchaser,  mortgage  to  secure  the 
price?  A  corporation,  in  order  to  attain  its 
legitimate  objects,  may  deal  precisely  as 
can  an  individual  who  seeks  to  accomplish 
the  same  ends,  unless  it  is  prohibited  by 
law  to  incur  obligations  as  a  borrower  of 
money.  'Corporations  having  the  power 
to  borrow  money  may  morl^gage  their  prop- 
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tion  to  pay  for  property  actually  received  and  appropriated,  to  repay 
money  borrowed  and  expended,  and  to  pay  for  labor  and  services 

erty  as  security.  Although  it  was  at  one 
time  a  question  whether  exjffess  legislative 
consent  was  not  required  in  order  to  au- 
thorize Sb  mortgage  of  any  corporate  prop- 
erty, as  for  example  in  Steiuei-'s  Appeal, 
27  Penn.  St.  313,  yet  the  rule  now  is  that 
a  general  right  to  borrow  money  implies 
the  power  to  mortgage  all  corporate  prop- 
erty except  franchises,  unless  restrained  by 
express  prDhibitittn  in  the  act  of  iiicoi-pora- 
tion  or  by  some  general  statute.'  Green's 
Brioe's  Ultra  Vires  (2d  ed.),  223,  224  In 
the  late  case  of  Philadelphia,  &c.  R.  R.  Co. 
«.  Stickler,  21  Am.  Law  Reg.  713,  the  Su- 
preme Court  of  Pennsylvania  considered 
the  question,  aud  Paxson,  J.,  delivering 
the  opinion  of  the  court,  said:  '  So  far 
as  the  mere  borrowing  of  money  is  con- 
cerned, it  is  not  necessary  to  look  iQtd  the 
eharter  of  the  company  for  a  grant  of  ex- 
press powers.  It  exists  by  necessary  im- 
plication. .  .  .  The  reason  is  plain.  Such 
eorporations  are  organized  for  the  purposes 
of  trade  and  business ;  and  the  borrowing 
of  money  and  issuing  obligations  therefor 
are  not  only  germane  to  the  objects  of  their 
organization,  but  necessary  to  carry  such 
objects  into  effect.'  In  Piatt  *.  Union 
t^acific  R.  R.  Co.,  99  U.  S.  48-56,  Mr. 
Justice  Strong,  speaking  for  the  court, 
says :  '  Railroad  corporations  are  not 
usually  empowered  to  hold  lands  other 
than  those  needed  for  roadways  and  sta* 
tions  or  Water  privileges.  But  when  they 
are  authorized  to  acquire  and  hold  lands 
separate  from  their  roads,  the  authority 
must  include  the  ordinai'y  incidents  of 
ownership,  — the  right  to  sell  or  to  mort- 
gage.' The  right  of  mortgaging  follows  as 
a  necessary  incident  to  the  right  of  man- 
aging the  business  of  a  corporation  accord^ 
ing  to  the  usual  methods  of  business  men. 
The  right  of  a  corporation  to  mortgage  its 
franchises,  or  the  property  which  is  essen- 
tial to  enable  it  to  perform  its  functions, 
is  generally  denied  by  the  authorities. 
But  does  the  reason  upon  which  this 
denial  rests  have  any  application  to  a 
case  like  the  present  ?  The  foundation  of 
the  doctrine  is  that  such  a  mortgage  tends 
to  defeat  the  purposes  for  which  the  cor- 
poration wag  chartered,  and  the  implied 


undertaking  of  those  who  obtained  the 
chai'ter  to  constnict  and  maintain  the 
public  work  and  exercise  the  franchises  for 
the  public  benefit.  Some  judicial  opinion 
is  found  to  the  e£fect  that  there  is  no  good 
reason  for  denying  the  right  to  make  such 
a  mortgage  without  legislative  consent,  be- 
cause the  transfer  of  the  franchise  to  new 
hands  through  a  foreclosure  is  in  fact  a 
change  no  greater  than  may  take  placS 
within  the  original  corporation,  and  the 
public  interests  are  as  safe  in  such  new 
hands  as  they  were  in  those  of  the  original 
corporators.  Shepley  v.  Atl.  &  St.  L.  R. 
R.  Co.,  55  Me.  395-407  ;  Kennebec  &  P. 
R.  R.  Co.  V.  Portland  &  K.  R.  R.  Co.,  59 
id.  9-23 ;  Miller  v.  Rutland  &  "W.  R.  R. 
Co.,  36  Yt.  452-492.  Here  the  mortgage 
Was  executed  to  enable  the  corporation  to 
resume  the  exercise  of  its  charter  powers 
and  fulfil  the  purposes  for  which  it  wad 
originally  created.  No  precedent  has  been 
found  denying  to  a  corporation  the  power 
to  execute  a  mortgage  of  everything  it  ac- 
quires by  a  purchase,  when  the  mortgage 
is  a  condition  of  making  a  purchase ;  and 
there  seems  to  be  no  reason  in  a  case  like 
the  present  for  denying  the  power  when 
the  purchase  of  the  mortgagor  includes  the 
franchise  and  the  whole  property  of  the 
corporation.  Section  9  of  the  charter  is 
not  a  restriction  upon  the  implied  power  of 
the  corporation  to  incur  such  obligations  as 
are  necessaty  to  enable  it  to  carry  on  its 
business.  It  is  a  provision  which  Would 
seem  to  be  intended  to  enlarge  rather  than 
to  restrict  the  power  of  the  corporation  in 
this  regard.  Its  purpose  is  to  authorize  an 
increase  of  capital,  to  an  extent  commen- 
surate with  the  necessities  of  the  corpora- 
tion, in  any  of  the  modes  usually  adopted 
by  corporations  for  raising  money, — a  pre 
vision  which  was  necessary  in  view  of  sec- 
tion 4  of  the  charter,  which  limited  the 
amount  of  iKcrease^  As  a  corporation  has 
no  implied  authority  to  alter  the  amount 
of  its  capital  stock  when  the  charter  has 
definitely  prescribed  the  limit,  this  permis- 
sion was  necessary.  The  purchase  of  prop- 
erty by  the  corporation,  for  cash  or  on 
credit,  is  not  an  increase  of  its  capital. 
There  is  another  ground,  however,  upon 
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actually  received.     If  the  agents  or  officers  make  ultra  mres  con- 
tracts, they  may  be  personally  responsible  to  the  stockholders  for 


which  the  decision  of  the  case  may  rest 
more  satisfactorily.  Assuming  that  the 
complainant  transcended  its  charter  powers 
in  creating  the  mortgage  bonds  in  ques- 
tion, it  cannot  be  permitted  to  retain  the 
benefits  of  its  purchase  and  at  the  same 
time  repudiate  its  liability  for  the  purchase 
price.  The  rule  is  thus  stated  by  a  recent 
commentator  :  '  The  law  founded  on  pub- 
lic policy  requires  that  a  contract  made  by 
a  corporation  in  excess  of  its  chaitered 
powers  be  voidable  by  either  party  while  a 
rescission  can  be  effected  without  injustice. 
But  after  a  contract  of  this  character  has 
been  formed  by  either  of  the  parties,  the 
requirements  of  public  policy  can  best  be 
satisfied  by  compelling  the  other  party  to 
make  compensation  for  a  failure  to  perform 
on  his  side.'  Morawitz  Corp.  §  100.  It 
is  to  be  observed  that  in  the  present  case 
there  is  no  express  statutory  or  chaiter 
prohibition  upon  the  corporation  to  pur- 
chase the  property  or  mortgage  it  for  the 
purchase-money.  At  most,  its  acts  were 
ultra  vires,  because  outside  the  restricted 
permission  of  the  charter.  It  is  not  neces- 
sary therefore  to  consider  the  distinction 
made  by  some  of  the  adjudications  between 
the  two  classes  of  cases.  Hitchcock  v. 
Galveston,  96  U.  S.  841.  The  decided 
weight  of  modem  authority  favors  the  con- 
clusion that  neither  party  to  a  transaction 
ultra  vires  will  be  permitted  to  allege  its 
invalidity  while  retaining  its  fruits.  The 
question  has  frequently  been  considered  in 
cases  where  a  corporation,  suing  to  recover 
upon  a  contract  which  has  been  performed 
on  its  side,  is  met  with  the  defence  that 
the  contract  was  ultra  vires,  or  prohibited 
by  the  organic  law  of  the  corporation. 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62; 
Oil  Creek  &  A.  R.  K.  Co.  v.  Penn.  Transp. 
Co.,  83  Penn.  St.  160;  Ely  v.  Second 
Nat.  Bank,  79  id.  453 ;  Gold  Min.  Co.  v. 
Nat.  Bank,  96  U.  S.  640 ;  Nat.  Bank  v. 
Matthews,  98  id.  621.  The  latter  case  is 
a  forcible  illustration  of  the  rule  generally 
adopted.  There,  a  national  banking  asso- 
ciation was  proceeding  to  enforce  a  deed  of 
trust  given  to  secure  a  loan  on  real  estate 
made  by  the  association  in  contravention 
of  §  5136,  Bevised  Statutes,   prohibiting 


by  implication  such  an  association  from 
loaning  on  real  estate,  and  the  maker  of 
the  trust  deed  sought  to  enjoin  the  pro- 
ceeding upon  that  ground.  The  court, 
speaking  through  Mr.  Justice  Swayne, 
cite  with  approval  Sedg.  St.  &  Const.  Law, 
73,  in  which  the  author  states  that  the 
party  who  has  had  the  benefit  of  the  agree- 
ment will  not  be  permitted  to  question  its 
validity,  when  the  question  is  one  of  power 
conferred  by  a  charter.  Another  class  of 
cases  is  where  the  corporation  itself  at- 
tempts to  set  up  its  own  want  of  power,  in 
order  to  defeat  an  agreement  or  transaction 
which  is  an  executed  one  as  to  the  other 
party,  and  from  which  the  corporation  has 
derived  all  that  it  was  entitled  to.  Such 
cases  were  Parish  v.  Wheeler,  22  N.  Y. 
494  ;  Bissell  v.  M.  S.  &  N.  I.  E.  K.  Co., 
id.  258;  Hays  v.  Galio%Gas  Co.,  29  Ohio 
St.  330-340;  Attleborough  Bank  v.  Rogers, 
125  Mass.  339;  McCIuer  r.  Manchester!!. 
E.  Co.,  13  Gray,  124;  Bradley  v.  Ballard, 
55  111.  418;  Rutland  &  B.  R.  R.  Co.  v. 
Proctor,  29  Vt.  93.  In  the  first  of  these 
cases  the  court  say:  'It  is  now  very  well 
settled  that  a  corporation  cannot  avail  itself 
of  the  defence  of  ultra  vires  when  the  con- 
tract  has  been  in  good  faith  fully  performed 
by  the  other  party,  and  the  corporation  has 
had  the  full  benefit  of  the  performanM  and 
of  the  contract.  If  an  action  cannot  be 
brought  directly  upon  the  agreement,  either 
equity  will  grant  relief,  or  an  action  in 
some  other  form  will  prevail.'  The  present 
case  is  phenomenal  in  the  audacity  of  the 
attempt  to  induce  a  court  of  equity  to 
assist  a  corporation  in  repudiating  its  obli- 
gations to  its  creditors  without  offering  to 
return  the  property  it  acquired  by  its  un- 
authorized contract  with  them.  The  fun- 
damental maxim  is  that  he  who  seeks 
equity  m.u3t  do  equity.  Every  stockholder 
of  the  corporation  when  he  acquired  his 
stock  took  it  with  notice  explicitly  em- 
bodied in  his  certificate  that  his  interest  as 
a  stockholder  was  subordinate  to  the  rights 
of  the  holders  of  the  mortgage  bonds.  It  is 
now  contended  that  if  there  is  any  obliga- 
tion on  the  part  of  the  corporation  to  pay 
for  the  property  it  purchased,  it  is  not  to 
pay  what  it  agreed  to,  but  to  pay  a  less 
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damages  sustained  by  reason  of  such  contracts,  and  thej'  may  be 
restrained  from  entering  into  or  executing  such  contracts  by  the 
stockholders,  or  perhaps  creditors  interested  in  the  matter.  But 
when  such  a  contract  is  once  executed,  it  would  appear  consonant 
with  principles  of  justice  and  equity  to  sustain  the  contract  where 
the  corporation  has  received  the  consideration,  though  executed  on 
the  part  of  the  corporation  in  excess  of  authority  of  either  the  agents 
executing  the  same  or  the  corporation  itself^ 

In  an  Illinois  case,^  Lawrence,  C.  J.,  says :  "  It  is  said  by  the 
counsel  for  the  complainant  that  a  corporation  is  not  estopped  to 
say  in  its  defence  that  it  had  not  the  power  to  make  a  contract 
sought  to  be  enforced  against  it,  for  the  reason  that  if  thus  estopped 
its  powers  might  be  indefinitely  enlarged.  While  the  contract  re- 
mains unexecuted  on  both  sides,  this  is  undoubtedly  true,  but  when, 
under  cover  of  this  privilege,  a  corporation  seeks  to  evade  the  pay- 


consideration,  because  the  property  was  not 
worth  the  price  agreed  to  be  paid.  The 
court  will  not  compel  the  bondholders  to 
enter  upon  any  such  inquiry.  They  are 
entitled  to  set  their  own  value  on  their 
own  property.  When  the  complainant 
offers  to  reconvey  the  property  in  consid- 
eration of  which  it  created  its  mortgage 
bonds,  it  will  have  taken  the  first  step 
toward  reaching  a  position  which  may  en- 
title it  to  be  heard.  It  may  be  said,  in  con- 
clusion, that  there  would  be  no  difiiculty 
on  well-recognized  principles  in  protecting 
the  bondholders  against  the  destruction  of 
their  claims,  upon  the  theory  of  a  vendor's 
lien  for  the  purchase  money.  The  taking 
of  a  mortgage  by  their  trustees,  so  far  from 
evidencing  an  intention  to  waive  the  lien, 
is  conclusive  evidence  to  the  contrary." 

1  Zabriskie  v.  C.  C.  &c.  E.  E.  Co.,  23 
How.  (U.  S.)  381;  Gary  ».  Cleveland,  &c. 
R.  E.  Co.,  29  Barb.  (N.  Y.)  35  ;  Argenti  v. 
San  Francisco,  16  Cal.  255  ;  McCluer  v. 
Manchester,  &e.  R.E.  Co., 13  Gray  (Mass.), 
124 ;  Chapman  v.  M.  E.,  &o.  E.  E.  Co.,  6 
Ohio  St.  137;  Hale  v.  Mutual  Fire  Ins. 
Co.,  32  N.  H.  297;  Railroad  v.  Howard,  7 
Wall.  (U.  S.)  413.  In  an  action  against 
a  corporation  to  recover  damages  occa- 
sioned by  the  negligence  of  its  employ^, 
it  is  no  defence  to  show  that  the  act  from 
which  the  injury  resulted  was  not  author- 
ized by  the  charter,  if  the  corporation,  in 


any  clear  and  explicit  manner,  recognized 
the  act  as  done  iu  its  business,  as  by  em- 
ploying agents  to  superintend  it,  or  receiv- 
ing the  profits  arising  from  it.  So  held 
where  a  railway  company  operated  a,  'line 
of  steamers  upon  which  a  passenger  was 
injured.  Hutchinson  v.  Western  &  At- 
lantic E.  E.  Co.,  6  Hei.sk.  (Tenn.)  634. 
A  contract  by  which  a  street  railway  com- 
pany transfers  the  entire  control  of  the 
road,  with  all  its  franchises,  receiving  in 
return  only  a  fixed  rent,  paid  in  the  form 
of  a  dividend  to  its  stockholders,  is  tiUra 
vires  and  void.  Middlesex  E.  R.  Co.  v. 
Boston  &  Chelsea  R.  E.  Co.,  115  Mass. 
347.  Where  a  railway  station  is  erected 
upon  arches,  the  land  under  the  arches  is 
not  "superfluous  land"  within  the  mean- 
ing of  the  Lands  Clauses  Act  of  1845. 
Therefore  such  land  cannot  be  sold  as 
superfluous.  Mulliner  v.  Midland  By. 
Co.,  L.  E.  11  Ch.  Div.  611.  But  a  bond- 
holder of  one  railway  company  is  not  the 
proper  person  to  object  to  the  right  of 
another  company  to  own  shares  of  the 
stock  of  the  former.  If  it  exceeded  its  cor- 
porate power  in  purchasing,  they  belong 
to  the  vendor  ;  the  State  incorporating  is 
the  party  offended  if  a  violation  of  the 
charter  is  committed.  Matthews  v.  Mur- 
ohison,  15  Fed.  Rep.  691. 

2  Bradley  v.  Ballard,  55  111.  417 ;  Gaa 
Co.  1).  San  Francisco,  9  Cal.  453. 
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ment  of  borrowed  money  on  the  ground  that  although  it  had  power 
to  borrow  money,  it  expended  the  money  borrowed  iu  prosecuting 
a  business  which  it  was  not  authorized  to  prosecute,  it  is  pressing 
the  doctrine  of  ^litra  vires  to  an  extent  that  can  never  be  tolerated, 
even  though  the  lender  of  the  money  knew  that  the  corporation  was 
transacting  a  business  beyond  its  chartered  powers,  and  that  his 
money  would  be  used  in  such  business,  provided  the  business  itself 
was  free  from  any  intrinsic  immorality  or  illegality.  Neither  is  it 
correct  to  say  that  the  application  to  corporations  of  the  doctrine  of 
equitable  estoppel,  where  justice  requires  it  to  be  applied  (as  where, 
under  a  claim  of  corporate  power,  they  have  received  benefits  for 
which  they  refuse  to  pay,  from  a  sudden  discovery  that  they  had 
not  the  powers  they  had  claimed),  can  be  made  the  means  of  ena- 
bling them  indefinitely  to  extend  their  powers.  If  it  were  true  it 
would  be  an  insuperable  objection  to  the  application  of  the  doc- 
trine,' even  for  the  purpose  of  preventing  injustice  in  individual 
cases.  But  it  is  not  true.  This  doctrine  is  applied  only  for  the 
purpose  of  compelling  corporations  to  be  honest,  and  after  whatever 
mischief  may  belong  to  the  performance  of  an  act  ultra  vires  has 
been  accomplished.  But  while  a  contract  remains  executory,  it  is 
perfectly  true  that  the  powers  of  corporations  cannot  be  extended 
beyond  their  proper  limits  for  the  purpose  of  enforcing  a  contract. 
Not  only  so,  but  on  the  application  of  stockholders,  or  any  other 
person  authorized  to  make  the  application,  a  court  of  chancery 
would  interfere  and  forbid  the  execution  of  a  contract  ultra  ilirea. 
So  too,  if  a  contract  ultra  vires  is  made  between  a  corporation  and 
another  person,  and  while  it  is  yet  wholly  unexecuted  the  corpora- 
tion recedes,  the  other  contracting  party  would  probably  have  no 
claim  for  damages.^    But  if  such  other  party  proceeds  in  the  per- 

1  Such  executory  contracts  as  are  en-  403,  which  was  a  suit  in  equity  to  enforce 

tirely  foreign  to  the  ohjects  and  purposes  an  absolute  deed  conveying  lands  as  a 

for  which  the  corporation  was  formed,  or  mortgage  to  secure  a  loan  to  the  defendant, 

which  are  outside  its  express  or  implied  The  objection  urged  to  the  suit  was  that 

powers,  are  void  and  cannot  be  enforced  the  trustees  were  by  statute  authorized  to 

against  it.     Rock  River  Bank  v.  Sherwood,  loan   money    only    on    promissory  notes 

10  Wis.   230.     But  where  a  corporation  with  good  personal  securities,  and  conse- 

contracts  in  reference  to  matters  within  its  quently  that  a  loan  secured  by  mortgage 

powers,  but  in  doing  so  exceeds  its  powers,  was  void.     Simrall,  J.,  in  passing  upon 

the  contract  is  but  void  ;  and  the  person  this  question,  said:  "A  loan  of  the  school 

with  whom  the  contract  was  made  caunot  fund  upon  mortgage  or  securily  other  than 

set  up  such  violation  of  its  corporate  powers  that  named  in  the  statute  would  have 

to  defeat  the  contract.     Cannon  i>.  lIcNab,  been   a  misapplication  of  the  fund,  for 

48  Ala-    This  doctrine  is  well  .stated  and  which  the  trustees  would  have  been  per- 

iUustrated  in  Littlewort  v.  Davis,  50  Miss,  sonally  liable.    Lindsey  v.  Marshall,  12 
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formance  of  the  contract,  expending  his  money  and  his  labor  in  the 
production  of  values  which  the  corporation  appropriates,  we  can 
never  hold  the  corporation  excused  from  payment  on  the  plea  that 
the  contract  was  beyond  its  power.  Take,  for  example,  the  case  of 
a  corporation  chartered  to  build  a  railway  from  Chicago  to  Bock 
Island.  Under  such  a  charter  the  company  would  have  no  power 
to  bnild  steamboats,  for  the  purpose  of  running  a  line  of  such 
vessels  between  Eock  Island  and  St.  Louis,  But  suppose  the  com- 
pany,  notwithstanding  the  want  of  power,  should  make  a  contract 
for  the  building  of  a  vessel,  and  it  is  built  by  the  contractor  and 
accepted  and  used  by  the  railway ;  would  any  court  permit  the  eor' 
poration,  when  sued  for  the  value  of  the  vessel,  to  excuse  itself  from 
payment,  on  the  ground  that,  although  it  has  and  uses  the  steamer, 
it  had  no  authority  to  do  so  by  its  charter  ?  Or,  suppose  that,  in- 
stead of  having  a  vessel  built  by  a  contractor,  it  employs  a  super-, 
intendent  to  build  it,  and  hires  mechanics  by  the  day,  could  it  escape 
the  payment  of  their  wages  on  the  ground  that  it  had  employed 
them  in  a  work  ultra  vires  ?  In  cases  of  such  character,  courts  sim- 
ply say  to  corporations, '  You  cannot  in  this  case,  raise  the  CLuestion 


0.  &  M.  (Miss. )  590.  Whilst  this  is  so, 
it  does  not  necessarily  follow  that  the 
borrower  can  set  np,  as  a  ground  to  de- 
feat  his  security,  that  the  statute  did  not 
allow  a  loan  upon  other  than  personal 
security.  ...  If  a  corporation  makes 
a  contract  outside  of  the  purposes  of  its 
creation,  it  is  void,  because  it  has  no 
power  over  the  subject  in  ref&renee  to 
which  it  acted ;  but  if  it  contracts  with 
reference  to  a  subject  within  its  powers, 
■  but  in  so  doing,  exceeds  them,  the  person 
with  whom  it  deals  cannot  set  up  such 
violation  of  the  franchise  to  avoid  the  con- 
tract. Haynes  o.  Covington,  13  S.  &  M. 
(Miss.)  411;  Banks  «.  Poitaux,  3  Rand, 
(Va.)  136;  Fleckner  v.  United  States 
Bank,  8  Wheat.  (U.  S.)  353  ;  Commercial 
Bank  %  Nolan,  7  How.  (TJ.  S.)  508;  Little 
V.  O'Brien, '9  Mass.  423;  Wadev.  Amerioaa 
Colonization  Society,  7  S.  &  M.  (Miss.) 
663.  It  might  be  ground  for  the  resump- 
tion of  the  franchise  by  the  State. "  In  The 
Bank  of  S.  Carolina  v.  Hammond,  1  Rich. 
(S.  C.)  281,  a  similar  question  was  raised. 
In  that  case  the  charter  of  the  plaintiff 
corporation  directed  that  loans  upon  along 
time  should  be  secured  by  mortgage ;  but 


the  loan  sought  to  be  collected,  which  was 
for  a,  long  time,  was  not  secured  by  mort- 
gage but  by  sureties,  and  the  court  held 
that  it  was  enforceable.  In  a  New  York 
case,  Mott  v.  United  States  Trust  Co.,  19 
Barb.  668,  the  charter  of  a  savings  bank 
required  that  its  funds  should  be  invested 
in  or  loaned  on  public  stocks,  or  other 
personal  security  should  be  taken  from  the 
borrower,  but  a  loan  made  to  the  defendant 
without  amy  security  was  held  binding, 
.See  also  to  the  same  effect.  United  States 
Trust  Co.  V.  Brady,  20  id.  119.  In  Bank  of 
North  Liberties  D-Cresson,  12S.&E.  (Penn.) 
306,  where  the  charter  of  the  bank  required 
that  a  certain  species  of  security  should  be 
taken  from  ife  officers  for  the  faithful  per.- 
formance  of  their  duties,  a  different  kind 
of  security  taken  for  that  purpose  was  held 
binding.  So^  where  city  bonds  were  re- 
quired to  be  made  payable  at  the  city 
treasury,  bonds  made  payable  elsewhere 
were  held  not  to  be  thereby  invalidated, 
but  only  that  the  provision  making  them 
payable  elsewhere  was  void.  Sherlock  v, 
Winnetka,  68  111,  630.  Hough  v.  Cook 
County  Land  Cp„  73  111.  23, 
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of  your  power  to  make  the  contract.  It  is  sufficient  that  you  have 
made  it,  and  by  so  doing  have  placed  in  your  corporate  treasury  the 
fruits  of  others'  labor ;  and  every  principle  of  justice  forbids  that  you 
be  permitted  to  evade  payment  by  an  appeal  to  the  limitations  of 
your  charter.'  We  are  aware  that  cases  may  be  cited  in  apparent 
conflict  with  the  principles  here  announced,  but  the  tendency  of 
recent  decisions  is  in  harmony  with  them.  While  courts  are  in- 
clined to  maintain  with  vigor  the  limitations  of  corporate  action, 
whenever  it  is  a  question  of  restraining  corporations  in  advance  from 
passing  beyond  the  boundaries  of  their  charters ;  they  are  equally  in- 
clined, on  the  other  hand,  to  enforce  those  contracts,  though  ultra 
vires,  of  which  they  have  received  the  benefits." 

Skc.  173.  Defence  not  Admitted  when  it  will  Operate  a  legal 
Wrong.  —  The  courts  of  this  country  are  not  inclined  to  admit  the 
defence  of  ultra  vires,  where  the  effect  would  be  to  accomplish  a 
legal  wrong,  rather  than  to  promote  the  ends  of  justice.^    Thus,  where 


1  Darst  V.  Gale,  83  111.  136  ;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62 ;  Ohio, 
&c.  E.  E.  Co.,  96  U.  S.  258.  In  Auer- 
bach  V.  Le  Sueur  Mill  Co.,  28  Minn.  291, 
41  Am.  Eep.  285,  where  a  private  corpo- 
ration had  executed  a  promissory  note  for 
a  sum  in  excess  of  the  amount  of  indebted- 
ness permitted  by  its  charter,  the  court 
held  that  it  was  bound  to  pay  the  note,  it 
having  received  the  consideration  therefor, 
and  was  estopped  from  setting  up  its  lack 
of  authority,  in  defence  thereto.  Dickin- 
son, J.,  in  delivering  the  opinion  of  the 
court  said :  "Where  a  private  corporation 
has  authority  to  issue  negotiable  securities, 
such  instruments,  when  issued,  possess  the 
legal  character  ordinarily  attaching  to  ne- 
gotiable paper,  and  the  holder  in  good 
faith,  before  maturity,  and  for  value,  may 
recover,  even  though  in  the  particular  case 
the  power  of  the  corporation  was  irregu- 
larly exercised  or  was  exceeded ;  or  to  state 
the  legal  proposition  in  its  application  to 
this  case,  this  defendant  having  power  to 
incur  debts  to  a  limited  extent  and  to  issue 
its  negotiable  notes  therefor,  the  plaintiff, 
as  a  bond  fide  holder  of  the  note  in  suit,  may 
recover  upon  it,  although  in  this  particular 
case  the  indebtedness  of  the  corporation  at 
the  time  of  giving  this  note  already  ex- 
ceeded the  limits  prescribed  by  its  articles 
of  association.     Stoney  v.  American  Life 


Ins.  Co.,  11  Paige  (N.  Y.),  685;  Mechanics' 
Bank  Association  v.  New  York  &  Sauger- 
ties  White  Lead  Co.,  35  N.  Y.  506 ;  Mc- 
Intire  u.  Preston,  10  111.  48 ;  Monument 
National  Bank  v.  Globe  Works,  101  Mass. 
57 ;  Bissell  v.  Michigan  Southern  &  North- 
ern Ind.  E.  E.  Co.,  22  N.  Y.  258,  289; 
City  of  Lexington  v.  Butler,  14  WaU. 
(U.  S.)  282;  Moran  v.  Miami  County,  2 
Black.  (U.  S.)  722;  Green's  Brice's  Ultra 
Vires,  273-4,  729.  Although  in  such  a 
case  the  corporation  or  its  officers  exceeded 
the  corporate  authority,  and  its  contract 
would  be,  hence,  in  a  sense,  ultra  virei, 
yet  other  legal  principles,  besides  those 
merely  relating  to  the  powers  of  the  cor- ' 
poration,  come  in  to  affect  the  result.  It 
is  true,  a  coiporation  is  a  being  created  by 
the  law,  and  has  properly  no  authority  but 
such  as  is  conferred  upon  it,  expressly  or 
by  implication,  by  the  law  of  its  creation ; 
yet  it  may  become  legally  bound  to  ob- 
serve and  perform  contracts  which  it  had 
not  authority  to  enter  into.  The  ends  of 
justice  may  require,  as  in  this  case,  that 
the  corporation  which  has  exceeded  its 
powers  should  be  estopped  by  its  own  acts 
from  pleading,  in  defence  to  its  assumed 
obligations,  that  they  were  ultra  vires. 
To  apply  the  principle  of  estoppel  is  not 
to  enlarge  the  powers  of  the  corporation ; 
nor  does  it  give  warrant  to  a  corporation  to 
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the  statute  simply  forbids  a  corporation  to  contract  a  debt  or  incur  a 
liability,  but  does  not  in  terms  declare  the  transaction  void,  and  the 
corporation  assumes  to  make  the  prohibited  transaction,  but  the  cir- 
cumstances are  such  that  the  creditor  could  not  by  reasonable  dili- 
gence know  that  it  is  within  the  prohibition,  the  defence  of  ultra 
idres  cannot  be  sustained  against  him.^  This  is  upon  the  ground 
that  it  would  be  unjust  and  highly  inequitable  to  permit  a  corporate 
act  which  is  within  the  general  power  of  the  corporation,  but  the 
invalidity  of  which  arises  from  something  not  apparent  in  the 


disregard  or  violate  the  restrictions  which 
have  been  expressly  imposed  upon  it,  or 
which  exist  in  the  absence  of  power  con- 
ferred. It  was  said  by  the  court  in  Brad- 
ley V.  Ballard,  55  111.  413  :  'This  doctrine 
(estoppel)  is  applied  only  for  the  purpose 
of  compelling  corporations  to  be  honest,  in 
the  simplest  and  commonest  sense  of  hon- 
esty, and  after  whatever  mischief  may  be- 
long to  the  performance  of  an  act  ultra 
vires  has  been  accomplished.'  In  Railway 
Co.  V.  McCarthy,  96  U.  S.  258,  the  court 
say :  '  The  doctrine  of  ultra  vires,  when 
invoked  for  or  against  a  corporation,  should 
not  be  allowed  to  prevail  where  it  would 
defeat  the  ends  of  justice  or  work  a  legal 
wrong.'  Whether  the  plea  of  ultra  vires 
should  be  allowed  as  a  defence  to  assumed 
obligations  should  not  be  determined  with- 
out regard  to  the  character  and  objects  of 
the  incorporation,  the  nature  of  the  powers 
conferred  or  withheld,  the  particular  char- 
acter of  the  obligations  assumed  or  contract 
entered  into,  the  relations  of  the  contract- 
ing parties,  and  the  bona  Jides  of  him 
against  whom  the  doctrine  of  ultra  vires  is 
asserted.  In  this  case  the  defence  sought 
to  be  made  to  the  note  is  that  in  giving  it 
the  article  of  the  defendant's  incorporation 
limiting  the  amount  of  its  indebtedness 
was  violated.  The  debt  was  incurred  in 
the  ordinary  prosecution  of  the  business  of 
the  corporation.  The  defendant  received 
and  appropriated  the  money  which  was  the 
consideration  of  the  note,  and  having  au- 
thority to  issue  negotiable  paper,  it  put 
forth  the  note  in  question,  negotiable,  cal- 
culated to  circulate  as,  and  perform  the 
office  of,  commercial  paper,  and  expressing 
upon  its  face  the  obligation  and  promise  of 
the  maker  to  pay  to  the  bearer,  at  all 
events,  the  sum  named..  It  has  come  into 
VOL.  I.  —  33 


the  hands  of  a  bend  fide  purchaser,  and 
simple  justice,  as  well  as  plain  principles 
of  law,  forbid  that  courts  should  listen  to 
the  plea  that  in  this  particular  case  the 
corporation  had  not  authority  to  issue  its 
note.  It  ought  to  be  and  it  is  estopped. 
To  so  hold  does  not  weaken  the  sanction 
of  the  law  which  restrains  the  exercise  of 
corporate  power  within  the  limits  pre- 
scribed by  the  creative  act.  To  refuse  to 
recognize  and  enforce,  when  necessary  to 
the  attainment  of  justice  and  prevention  of 
wrong,  such  contracts  made  in  violation  of 
the  corporate  charter,  is  not  to  afford  a 
remedy  for  the  wrongful  acts  of  the  corpo- 
ration.  When,  in  a  case  like  this,  the  unau- 
thorized contract  has  been  executed  by  the 
corporation,  and  it  has  reaped  the  benefits 
of  it,  public  policy  does  not  require  the 
courts  to  refuse  to  administer  justice  be- 
tween the  parties  in  accordance  with  the 
plain  principles  of  law.  In  such  a  case  the 
remedy  for  a  violation  by  the  coi'poration 
of  its  charter  power  lies  elsewhere.  We 
are  here  seeking  to  administer  justice  as 
between  these  contracting  parties.  If  jus- 
tice did  not  invoke  the  application  of  other 
principles  of  law,  the  defence  of  ultra  vires 
might  be  sufficient,  but  the  doctrine  of 
estoppel  as  a  principle  of  law,  is  as  positive 
and  well  recognized  as  is  the  law  that  a 
corporation  may  not  exceed  its  corporate 
powers;  and  although  the  defendant  ex- 
ceeded its  authority,  it  should  be  denied 
the  right  to  assert  the  fact  of  its  own 
wrong,  when  to  allow  its  plea  would  work 
injustice  and  wrong  to  him  who  has  been 
misled  by  its  acts,  performed  within  the 
general  scope  of  its  powers." 

1  Ossipee,  &o.  Mfg.  Co.  v.  Canney,  51 
N.  H.  295. 
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charter  or  articles  of  association,  to  be  defeated  by  the  corporation 
upon  the  ground  that  it  was  in  fact  unauthorized.^ 


1  Alward  v.  Holmes.  10  Abb.  N.  C. 
(N.  Y. )  96  ;  Ellis  v.  Howe  Machine  Co.,  9 
Ualy  (N.  Y.  C.  P.)  78;  Pancoast  v.  Trav- 
ellers' Ins.  Co.,  79  Ind.  172;  Auerbaoh  v. 
Le  Sueur  Mill  Co.,  28  Minn.  201 ;  41  Am. 
Eep.  285;  Relfe  v.  Columbia  Life  Ins.  Co., 
10  Mo.  App.  150  ;  Baxter  v.  Washburn,  8 
Lea  (Teun.),  283.  In  Monument  National 
Bank  v.  Globe  Works,  101  Mass.  67,  the 
question  was,  whether  the  note  of  a  manu- 
facturing corporation,  in  the  hands  of  a 
holder  in  good  faith  for  value,  who  took  it 
before  maturity,  and  without  any  knowl- 
edge that  the  makers  had  not  received  the 
full  consideration,  could  be  enforced  against 
them,  when  it  was  in  fact  made:  as  an 
accommodation  note.  Hoar,  J.,  said : 
"The  argument  for  the  defendants  takes 
the  ground  that  to  issue  an  accommoda- 
tion note  is  not  within  the  powers  con- 
ferred upon  the  coi'poration ;  and  that,  as 
any  person  taking  it  had  notice  that  it 
was  the  note  of  the  corporation,  they  had 
notice  that  it  was  of  no  validity  unless 
issued  for  a  purpose  within  the  scope  of 
the  corporate  powers;  and  were  therefore 
bound  to  ascertain  not  only  that  it  was 
executed  by  the  officer  of  the  corporation 
who  had  the  general  authority  to  sign  the 
notes  which  they  might  lawfully  make,  but 
that  the  purpose  for  which  it  was  issued 
was  such  as  the  charter  authorized  them  to 
entertain  and  execute.  The  court  are  all 
of  opinion  that  this  position  is  not  tenable, 
and  that  the  defence  cannot  be  maintained. 
It  has  long  been  settled  in  this  common- 
wealth that  a  manufacturing  corporation 
has  the  power  to  make  a  negotiable  prom- 
issory note.  Narragansett  Bank  v.  At- 
lantic Silk  Co.,  3  Met.  (Mass.)  282.  And 
it  was  held  in  Bird  v.  Daggett,  97  Mass. 
494,  as  a  just  corollary  to  that  proposition, 
that  such  a  note  in  the  hands  of  a  holder 
in  good  faith  for  value  is  binding  upon  the 
maker,  although  made  as  an  accommoda- 
tion note.  The  question  was  not  discussed, 
nor  the  reasons  for  the  decision  fully  stated, 
in  Bird  v.  Daggett;  but  it  was  assumed 
that  the  doctrine  announced  was  clear  and 
umlonbted  law.  The  doctrine  of  ultra 
vires  has  been  carried  much  farther  in 
England  than  the  courts  in  this  country 


have  been  disposed  to  extend  it ;  but,  with 
just  limitations,  the  principle  cannot  be 
questioned,  that  the  limitations  to  the  au- 
thority, powers  and  liability  of  a  corpora- 
tion are  to  be  found  in  the  act  creating  it. 
And  it  no  doubt  follows,  as  claimed  by 
the  learned  counsel  for  the  defendants, 
that  when  powers  are  conferred  and  de- 
fined by  statute,  every  one  dealing  with 
the  corporation  is  presumed  to  know  the 
extent  of  those  powers.  But  when  the 
transaction  is. not  the  exercise  of  a  power 
not  conferred  on  a  corporation,  but  the 
abuse  of  a  general  power  in  a  particular 
instance,  the  abuse  not  being  known  to- 
the  other  contracting  party,  the  doctrine 
of  ultra  vires  does  not  apply.  As  was  said 
by  Seldbn,  J.,  in  Bissell  v.  Michigan 
Southern  &  Northern  Indiana  Bailroad  Co. 
22  N.  Y.  289,  290  :  'There  are,  no  doubt, 
cases  in  which  a  corporation  would  be 
estopped  from  setting  up  this  defence,  al- 
though its  contract  might  have  been  really 
unauthorized.  It  would  not  be  available 
in  a  suit  brought  by  a  bond  fide  indorsee  of 
a  negotiable  promissory  note,  provided  the 
corporation  was  authorized  to  give  notes 
for  any  purpose ;  and  the  reason  is,  that 
the  corporation,  by  giving  the  note,  has 
virtually  represented  that  it  was  given  for 
some  legitimate  purpose,  and  the  indorsee 
could  not  be  presumed  to  know  the  con- 
trary. The  note,  however,  if  given  by  a 
corporation  absolutely  prohibited  by  its 
charter  from  giving  notes  at  all,  would  be 
voidable  not  only  in  the  hands  of  the 
original  payee,  but  in  those  of  any  subse- 
quent holder ;  because  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice 
of  the  extent  of  its  chartered  powers.  The 
same  principle  is  applicable  to  contracts 
not  negotiable.  When  the  want  of  power 
is  apparent  upon  comparing  the  act  dona 
with  the  terms  of  the  charter,  the  party , 
dealing  with  the  corporation  is  presumed 
to  have  knowledge  of  the  defect,  and  the 
defence  of  ultra  vires  is  available  against 
him.  But  such  a  defence  would  not  be 
permitted  to  prevail  against  a  party  who 
cannot  be  presumed  to  have  had  any 
knowledge  of  the  want  of  authority  to 
make  the  contract.    Hence,  if  the  question 
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If  there  is  nothing  on  the  face  of  negotiable  instruments  executed 
by  a  corporation  to  indicate  that  they  are  ultra  vires,  and  it  had 
power  to  issue  such  instruments  in  the  conducting  of  its  legitimate 
business,  a  defence  on  that  ground  could  not  be  set  up  to  defeat  a 
recovery  thereon  by  a  bond  fide  holder  for  value,  without  notice  of 
the  excess  of  authority  in  issuing  them  for  the  particular  purpose 
for  which  they  were  issued.^    But  where  two  distinct  railroad  com- 


of  power  depends  not  merely  upon  the 
law  under  which  the  corporation  acts,  but 
upon  the  existence  of  certain  extrinsic 
facts,  resting  peculiarly  within  the  knowl- 
edge of  the  corporate  officers,  then  the 
corporation  would  be  estopped  from  deny- 
ing that  which,  by  assuming  to  make  the 
contract,  it  had  virtually  affirmed.'  This 
doctrine  seems  to  us  sound  and  reasonable, 
and,  in  conformity  with  it,  it  was  held  in 
Farmers  &  Mechanics'  Bank  v.  Empire 
Stone  Dressing  Co.,  5  Bosw.  (N.  Y.)  275, 
that  an  accommodation  acceptance  by  an 
officer  of  a  mining  corporation,  on  behalf  of 
the  company,  was  not  binding  unless  the 
consideration  had  been  advanced  upon  the 
faith  of  the  acceptance ;  but  that  if  the 
consideration  was  paid  in  good  faith,  after 
the  acceptance  and  upon  the  credit  of  it, 
it  could  be  enforced.  So  it  was  said  by 
Lord  St.  Leonards,  that  he  felt  a  disposi- 
tion 'to  restrain  the  doctrine  of  ultra 
vires  to  clear  cases  of  excess  of  power,  with 
the  knowledge  of  the  other  party,  express 
or  implied  from  the  nature  of  the  corpora- 
tion, and  of  the  contract  entered  into.' 
Eastern  Counties  Eailway  Co.  v.  Hawkes, 
6  H.  L.  Cas.  331,  373.  The  cases  on 
which  the  defendants  rely  are  cases  against 
municipal  corporations,  in  respect  to  which 
the  rule  is  much  more  rigid,  or,  for  the 
most  part,  those  in  which  the  other  con- 
tracting party  had  notice,  upon  the  face  of 
the  transaction,  of  the  want  of  corporate 
power.  There  can  be  no  doubt  that  it  is 
very  often  true  that  a  corporation  may  be 
responsible  for  the  unauthorized,  and  even 
for  the  unlawful  act  of  its  agents,  appar- 
ently clothed  with  its  authority.  No  cor- 
poration is  empowered  by  its  charter  to 
comniit  an  assault  and  battery  ;  yet  it  has 
frequently  been  held  accountable,  in  this 
commonwealth,  for  one  committed  by  its 
servants.  Bills  of  a  bank  issued  without 
consideration,  and  even  stolen,  are  good  in 


the  hands  of  an  innocent  holder  for  value. 
Many  other  illustrations  might  be  given, 
but  enough  has  been  said  to  show  the  prin- 
cipl^on  which  our  decision  rests." 

1  Monument  Bank  v.  Globe  "Works, 
101  Mass.  57 ;  Ajttomey-General  v.  Insur- 
ance Co.,  9  Paige  (N.  Y.),  470;  Bissell  v. 
Michi^n,  &c..  E.  R.  Co.,  22  N.  Y.  258 ; 
Mechanics'  Banking  Association  v.  White 
Lead  Co.,  85  id.  505;  Lexington  v.  Butler, 
14  Wall.  (U,  S.)  282;  Morford  v.  Farmera', 
Bank,  26  Barb.  (N.  Y.),568  ;  Bridgeport 
City  Bank  v.  Empire,  &c.  Co.,  30  id.  421 ; 
Central  Bank  v.  same,  26  id.  23;  Bank  of 
Genesee  v.  Patchin,  13  N".  Y.  309.  As  a 
general  rule,  a  corporation,  unless  con- 
strained by  law  may,  as  incident  to  its 
business,  receive  and  transfer  notes  and 
bills.  Buckley  v.  Briggs,  30  Mo.  452  ; 
Frye  v.  Tucker,  24  111.  180 ;  Hardy  v. 
Merriweather,  14  Ind.  203  ;  Lucas  v.  Pit- 
ney, 27  N.  J.  L.  221.  A  corporate  act 
assumed  to  be  done  in  violation  of  restric- 
tions imposed  by  statute  on  the  exercise 
of  the  corporate  powers,  or  an  authorized 
act  done  by  a  prohibited  method,  will  be 
void  equally,  whether  the  powers  are  in- 
herent or  confen-ed  by  express  law;  al- 
though •when  the  limitation  is  only  in 
respect  to  extent  or  quantity  allowable, 
the  act  may  be  sustained  up  to  the  limit, 
and  held  void  only  as  to  the  excess. 
Farmers',  &c.  Bank  v.  Harrison,  57  Mo. 
503.  A  statute  forbidding  corporations 
to  exercise  any  powers  except  those  ordi- 
narily incident  to  corporate  existence,  the 
powers  expressly  conferred  on  a  particular 
corporation,  and  those  which  may  be 
necessary  to  the  exercise  of  the  powers  so 
enumerated  and  given,  must  be  construed 
as  a  prohibition  of  any  acts  not  within  the 
scope  of  the  powers  permitted,  and  as 
operating  to  render  contracts  in  contraven- 
tion of  it  illegal  and  invalid.  Morris,  &c. 
R.  R.  Co.  V.  Sussex  R.  R.  Co.,  20  N.  J. 
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panies  consolidated  without  authority,  and  they  were  placed  under 
the  same  management,  it  was  held  that  the  indorsee  of  a  note  given 
by  the  managers  of  the  consolidated  company  for  the  purchase  of  a 
steamboat  could  not  recover  on  it.^  The  principles  of  estoppel  are 
held  to  apply  where  the  proceedings  are  questioned  on  the  ground  of 
the  unconstitutionality  of  a  statute,  as  well  as  where  they  are  sought 
to  be  impeached  on  other  grounds.^  The  application  of  the  doctrine 
has  two  phases,  one  where  the  public  is  concerned,  and  one  where 
the  question  is  between  the  corporation  and  its  stockholders,  or  third 
persons.  When  the  public  is  concerned,  neither  the  assent  of  the 
stockholders  nor  any  act  of  theirs  or  of  the  corporation  can  give 
validity  to  an  unauthorized  act.^  But  when  the  question  arises 
between  the  corporation  and  its  stockholders,  the  latter  seeking  to 
restrain  the  corporate  body  within  its  express  or  incidental  powers, 
the  stockholder  may  in  many  cases  be  denied,  on  the  ground  of  his 
express  assent,  or  his  intelligent  though  tacit  consent  to  the  corpo- 
rate action.    And  where  third  persons  have  dealt  with  the  company, 


Eq.  542.  To  render  a  corporate  contract 
void  for  exceeding  the  corporate  powers, 
there  is  no  need  that  the  statute  by  which 
it  is  prohibited  should  in  express  terms 
pronounce  it  void  if  attempted  to  be 
made.  If  the  statute  prohibits  such  a 
contract,  —  as  where  a  foreign  insurance 
company  assumes  to  do  business  within  a 
State,  without  complying  with  the  condi- 
tions imposed  by  the  laws  of  the  State  for 
foreign  companies  to  observe,  —  the  con- 
tract is  void  so  far  that  the  corporation 
cannot  recover  upon  it.  Cincinnati,  &c. 
Co.w.  Rosenthal,  55  111.  85.  But  where 
the  statute  simply  forbids  the  corporation 
to  contract  the  debt  or  incur  the  liability, 
but  does  not  declare  the  transaction  void, 
and  the  corporation  has  assumed  to  make 
the  prohibited  transaction,  but  the  cir- 
cumstances are  such  that  the  creditor 
could  not  by  reasonable  diligence  know 
that  it  was  within  the  prohibition,  the 
objection  of  ultra  vires  cannot  be  sustained 
against  him.  Ossipee,  &c.  Mfg.  Co.  v. 
Oanney,  54  N.  H.  295.  Corporate  bonds, 
issued  within  a  charter  power,  but  sold  at 
a  discount  which  brings  them  within  the 
prohibitions  of  the  general  usury  law,  are 
not  necessarily  void  for  abuse  of  power ; 
they  may  be  subject  to  the  defence  of 
usury,  and  the  officers  issuing  them  may 


be  personally  liable.  Sherlock  v.  Win- 
netka,  68  111.  530.  So  a  statute  providing 
that  "  no  corporation  shall  engage  in  mer- 
cantile or  agricultural  business,  nor  in 
commission,  brokerage,  stock-jobbing,  ex- 
change, or  banking  business  of  any  kind," 
does  not  invalidate  one  isolated  contract 
for  the  purchase  of  goods.  The  prohibi- 
tion only  refers  to  the  buying  and  selling 
of  articles  of  merchandise  as  an  employ- 
ment, and  implies  operations  conducted 
with  a  view  of  realizing  the  profits  which 
come  from  skilful  purchase,  barter,  specu- 
lation, and  sale.  Graham  v,  Hendricks, 
22  La.  An.  523.  As  a  rule,  a  contract  by 
a  corporation  outside  of  the  purposes  of 
its  creation  is  void,  for  want  of  power 
over  the  subject.  But  where  a  corpora- 
tion contracts  with  reference  to  a  subject 
within  its  powers,  although  in  so  doing  it 
exceeds  them,  the  person  with  whom  it 
deals  cannot  set  up  such  violation  of  its 
franchises  to  avoid  the  contract.  Little- 
wort  V.  Davis,  50  Miss.  403. 

1  Pearce  v.  Madison,  &c.  B.  B.  Co., 
ante. 

*  DoTLB,  ,T.,  in  Tom  v.  Columbus,  39 
Ohio  St.  281 J  State  v.  Mitchell,  31  Ohio 
St.  592;  Counterman  v.  Dublin,  38  id. 
515  ;  Daniels  v.  Teamey,  96  U.  S.  841. 

»  Hitchcock  V.  Galveston,  96  U.  S.  341. 
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relying  in  good  faith  upon  corporate  authority  to  do  an  act,  there 
is  not  needed  that  there  be  an  express  assent  thereto  on  the  part  of 
the  stockholders  to  work  an  equitable  estoppel.  Their  conduct  may 
have  been  such,  though  negative  in  character,  as  to  be  taken  for  an 
acquiescence  in  the  act ;  and  when  harm  would  come  to  such  third 
parties  if  the  act  were  held  invalid,  the  stockholders  are  estopped 
from  questioning  it.  We  suppose  acquiescence,  or  tacit  assent,  to 
mean  the  neglect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress,  after  the  knowledge  of  the  commit- 
tal of  it,  whereby  innocent  parties  have  been  led  to  put  themselves 
in  a  position  from  which  they  cannot  be  taken  without  loss.  It  is 
the  doctrine  of  equitable  estoppel  which  applies  to  members  of  asso- 
ciated or  corporate  bodies,  as  well  as  to  persons  acting  in  a  natural 
capacity.^  The  estoppel  in  such  case  would  apply  as  well  to  third 
persons  dealing  with  the  corporation,  and  receiving  the  benefit  of  the 
ultra  vires  act  or  contract,  as  to  the  members  of  the  corporation,  and 
would  arise  from  the  same  facts.^ 

Sec.  174.  Power  to  deal  in  Stocks.  —  Unless  a  corporation  is 
invested  with  express  or  implied  authority  to  do  so,  it  has  no 
authority  to  invest  its  money  in  the  stocks  of  any  other  corpora- 
tion.* It  would  open  the  door  to  the  perversion  of  the  objects 
and  purposes  for  which  railroad,  manufacturing,  and  other  similar 
corporations  are  established,  to  permit  them  to  become  subscribers 
for  the  stock  of  other  corporations,  without  express  authority;  and 
would  operate  as  a  fraud  upon  the  shareholders,  who  took  the  stock 
of  the  corporation  with  the  implied  condition  that  its  capital  should 
be  employed  only  in  the  prosecution  of  the  legitimate  business  of 
the  corporation ;  *  and  a  prohibition  against  such  investments  is 
implied  from  the  circumstance  that  the  power  was  not  conferred;^ 
and  especially  is  this  the  case  where  the  investment  is  made  for  the 
purpose  of  obtaining  control  of  another  corporation.® 

1  FoLGEK,  J.,  in  Kent  v.  Quicksilver  N.  J.  Eq.  5 ;  Balfour  v.  Edinburgh,  &e. 
Mining  Co.,  78  N.  Y.  159.  Railway  Co.,  10  Sess.  Cas.  (So.)  (2  Series) 

2  DoTLE,  J.,  in  Tone  v.  Columbus,  39     1240. 

Ohio  St.  281.  *  Pearson  v.  Concord  E.  E.  Co.,  ante; 

'  Franklin  County  v.  Lewiston  Bank,  Central  E.  E.  Co.  v.  Collins,  40  Ga.  582  ; 

68  Me.  43  ;  Mutual  Savings  Bank  v.  Meri-  Hazlehurst  v.   Savannah,  &o.  R.  E.  Co., 

den  Agency  Co.,  24  Conn.  159  ;  Berry  v.  43  id.  13. 

Yates,  24  Barb.  (N.  Y.)  199  ;  Tabnage  v.  5  Yhst  National  Bank  v.  National  Ex- 
Pell,  7  N.  Y.  348 ;   Pearson  v.   Concord  change  Bank,  92  U.  S.  122. 
E.  E.  Co.,  59  N.  H.  — ;   Milbank  v.  Lake         ^  Pearson  v.  Concord  E.  E.  Co.,  ante; 
Erie,  &c.  E.E.  Co.,  63  How.  Pr.  (N.  Y.)  Central  E.E.  Co.  v.  Collins,  40  Ga.  582; 
20 ;  Elkins  v.  Camden,  &c.  E.  E.  Co.,  36  Sumner  v.  Marcy,  3  W.  &  M.  (D.  S.  C.  C) 
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But  such  corporations  may  undoubtedly  take  the  stock  of  other 
corporations  in  payment  of  a  debt  due  to  them.^  And  some  corpora- 
tions from  the  very  nature  of  the  powers  conferred  upon  them,  may 
become  stockholders  in  other  corporations,  provided  they  do  so  bomi 
fide,  and  yith  no  sinister  design,  and  there  is  nothing  in  the  charter 
which  prohibits  it.^  It  is  also  held  th^t  a  corporation  may  take  its 
own  stock  in  payment  of  a  debt  due  to  it;*  or  for  other  unobjection- 
able purposes;*  but  the  bona  fides  of  the  transaction  is  an  essential 
element  to  give  it  validity ;  and  it  may  hold  it  as  it  does  other  corpo- 
rate property ;  ^  and  the  stock,  by  such  transfer  to  the  porporation, 
does  not  necessarily  merge,  but  is  kept  on  foot,  and  may  be  re- 
issued.® ;But  without  express  authority  to  do  so,  a  corporation  can- 
not deal  in  its  own  stock ;  that  is,  buy  and  sell  it  in  the  open  market 
or  otherwise,  for  speculative  purposes ;  ^  as  such  power  would  nat- 
urally tend  to  fraud  and  "rigging  "  the  market,  on  the  part  of  the 
corporation  itself.* 

Sec.  175.  Purchase  of  Rival  Road.  —  A  railway  corporation  has 
no  power,  unless  expressly  given  by  its  charter  to  purchase  a  rival 
road,  as  such  an  act  is  held  to  be  not  only  tdtra  vires,  but  also  opposed 
to  public  policy,  by  defeating  competition  and  tending  to  create  a 
monopoly.  Thus  the  directors  of  a  railroad  company,  without  any 
authority  either  by  statute  or  charter,  passed  a  resolution  to  assume 
certain  debts  and  to  buy  a  majority  of  the  stock  and  bonds  and  the 
equipment  of  a  rival  railroad.    The  resolutions  also  provided  for  the 

105  ;  Hazelhurst  v.  Savannah  R.  E.  Co.,  Co.,  6  Ohio,  177;  Bank  v.  Bruce,  17  N.  Y. 

43  Ga.  13.  507. 

1  rieckner  v.  ?ank,  8  Wheat.  {]J.  S.)  «  JSx  parte  Holmes,  5  Cow.  (N.  Y.) 
351;  National  Bank  D.  National  Exchange  346.  In  BiTanna  Navigation  Co.  u.  Daw- 
Bank,  92  XJ.  S.  128.                              ,,  ^^^  g  Grati.  (Va.)  19,  a  bequest  to  a  cor- 

'  In  re  Bameda  Bank,   L.  R.  3  Oh.  potation  of  its  own  stock  was  held  to  he 

105  ;  Elysville  Mfg.  Co.  v.  Okisko  Co.,  1  good.  See,  as  to  main  proposition,  Williams 

Md.  Ch.  392  ;  Booth  i).  Robinson,  55  Md.  ■».  Savage  Mfg;  Co.,  3  Md:  Ch.  418;  Savings 

419 ;  Green's  Brice's  Ultra  Vires,  91;  Bank  v.  Wulfe  Kuhler,  19  Kan.  60  ;  State 

»  Barton  ».  Port  Jackson,  &c.  Plank  v.  Smith,  48  Vt.  266  ;  Chicago,  &c.  B.  E. 

Road  Co.,  17  Barb.    (TSl  Y.')  347;    Har-  Co.  v.  Marseilles,  84  111.  643. 
tridge  v.  Rockwell,  R.  M.  Charlt.  (Ga.)  '  Coppin  v.  Greenlies,  &c.  Co.,  38  Ohio 

260 ;   Cooper  v.  Frederick,  9  Ala.  738  ;  St.  275  ;  In  re  London,  Hamburg,  &  Con- 

GiHett  V.  Moody,  3  N.  Y:  479  ;   State  v.  tinental  Exchange  Bank,  L.  R.  5  Ch.  444 ; 

Building  Assoc,  35  Ohio  St.  258.  Hall's  Case,  L.  R.  5  Ch.  707;   Evans  w. 

*  Chicago,  &o.  E.  R.  Co.  v.  Marseilles,  Coventry,  25  L.  J.  Ch.  489.  But  see 
84  111.  145 ;  Chetlain  v.  Republic  Life  Ins.  t)upee  v.  Boston  Water  Power  Co.,  114 
Co.,  86  111.  220;  Iowa  Lumber  Co.  v.  Mass.  37;  Chicago,  &c.  E.  R.' Co.  ?.  Mar- 
Foster,  49  Iowa,  25.  seilles,  ante. 

"  State  Bank  ».  Fox,  3  Blatchf.  (TJ.  S.  '     «  Green's  Brice's  Ultra  Vires,  95. 
C.  C.)  481 ;   Taylor  vi  Miami  Exporting 


SEC,  175.] 


PtTECHASB  OF  EIVAl,  EOAD 


519 


caUing  of  a  special  meeting  of  the  stockholders  to  vote  upon  the 
matter,  and  it  was  not  to  be  carried  out  without  their  approval.  It 
was  held  that  the  proposed  purchase  was  ultra  vires,  and  hence 
could  not  be  executed  even  if  ratified  by  the  stockholders ;  that  it 
was  void  and  against  public  policy  in  that  its  object  was  to  prevent 
lawful  competition,  and  that  it  could  be  enjoined  upon  the  applica- 
4ion  of  a  single  stockholder  of  the  purchasing  company,  and  that  the 
fact  that  such  stockholder  had  obtained  his  stock  after,  the  passage 
of  the  resolutions,  and  with  the  avowed  design  of  preventing  its 
consummation,  would  not  affect  his  right  to  relief^ 

1  In  Morgan  ».  Donovan,  58  Ala. 
211,  it  appeared  that  ain  aet  chartering 
a,  corporation  to  construct  and  operate 
a  railroad  hetween  Mobile  and  New  Or- 
leans empowered  it  to  acquire  and  hold 
such  real  property  as  might  be  neces- 
sary therefor,  and  to  obtain  any  steam- 
boats, piers,  "wharves,"  and  the  appur- 
tenances thereunto  Iwlonging,  that  the 
directors  might  deem  necessary,  profit- 
able, and  convenient  to  use  and  manage 
in  connection  with  said  railroad.  The 
corporation  executed  certain  deeds  of  trust 
of  "the  lands  occupied  by  said  railroad," 
Ac,  " in  connection  with  said  portion  of 
said  railroad  situate  within  the  limits  of 
said  cities,"  &c.,  or  on  the  "line  there- 
of;" .al$o  of  "all  depots,  station-houses, 
■wharves,"  &c.,  "used  in  connection  with 
iJB  said  railroad,  together  with  all  steam- 
boats and  personal  property,"  &C;,  "used 
exclusively  for  constructing,  maintaining, 
operating,  or  conducting  the  business  of 
said  railroad."  It  was  held,  (1)  that,  in 
these  deeds  of  trust,  property  acc^uired  and 
owned,  and  not  used  or  to  be  used  in  con- 
meotion  with  the  railroad,  and  in  promo- 
tion of  the  direct  and  proximate  purposes 
of  its  construction,  did  not  pass  ;  (2)  that 
property  bought  of  an  opposition  steam- 
ship line,  iiot  with  a  view  of  employing  it 
in  eanneclion  wUh  the  bvmness  of  the  road, 
but  to  withdraw  it  from  business,  thereby 
preventing  competition,  was  not  authorized 
to  be  acquired  by  the  charter,  and  not  con- 
veyed by  the  granted  clauses  in  said  deeds 
of  trust.  In  a  California  case,  Mahoney 
II.  Spring  Valley  Water  Works,  62  Cal. 
159,  it  was  held  that  the  California  water 
corporation  act  does  not  empower  a  water 
company,  after  commencing  proceedings 


for  the  taking  of  private  property,  to  sell 
and  transfer  its  right  to  another  water 
company,  nor  to  prosecute  proceedings  for 
the  taking  of  private  property  in  the  name 
of  another  company.  The  rule  seems  tb 
be,  that  parties  dealing  with  corporations 
are  chargeable  with  notice  of  the  limita- 
tions imposed  by  the  charter  upon  their 
powers ;  and  that  in  the  United  States 
one  corporation  cannot  hold  or  deal  in 
the  stocks  of  another,  unless  expressly 
authorized  by  law  to  do  so.  Kean  v. 
Johnson,  9  N.  J.  Eq.  401  ;  Gifford  v. 
Kew  Jersey  E.  R.  Co.,  10  id.  171 ; 
Beman  v.  EufiTord,  6  Eng.  Law  &  Eq. 
106 ;  Grant  on  Corp.  290  ;  Zabriskie  v. 
Haokensack  &  N.  Y.  R.  B.  Co.,  18  N.  J. 
Eq.  178;  Black  v.  Del.  &  Ear.  Can. 
Co.,  24  id.  455 ;  Hawes  v.  Contra  Costa 
Water  Co.,  21  Am.  L.  E.  (n.  s.)  252; 
Elkins  V.  Camden  &  Atlantic  E.  B. 
Co.,  36  K.  J.  Eq.  In  CoUes  v.  Trow 
City  Diredtoiy  Co.,  11  Hun  (N.  Y.)^ 
397,  a.  corporation  was  organized  for  the 
purpose  of  printing  and  selling  books^ 
principally  a  directory.  G.  having  pub- 
lished a  similar  directory,  which  he  sold 
for  a  less  price  than  the  price  of  the  direc- 
tory of  the  corporation,  the  trustees  of  the 
corporation,  in  order  to  preivent  the  future 
publication  of  a  directory  l^  G.,  entered 
into  an  agreement  with  G.'s  printer  by 
which  the  corporation  purchased  of  the 
printer  one-half  of  G.'s  overdue  notes  for 
a  cfcrtain  sum,  and  paid  to  the  printer 
$1,000  in  addition,  in  consideration  of 
which  the  printer  agreed  to  publish  no 
more  directories  for  G.,  and  to  sue  upon 
a,nd  get  into  judgment  the  indebtedness 
due  from  him,  in  order  to  ruin  his  credit. 
It  was  held,  that  the  agreement  was  ultrA 
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But  where  the  charter  empowers  a  company  to  consolidate  with 
any  other  railroad  company,  such  a  purchase  is  valid,  because  author- 
ized. Thus,  the  South  Georgia  &  Florida  Eailroad  Co.,  having  power, 
by  its  charter,  to  construct  a  railroad  from  Albany  to  Thomasville, 
Georgia,  and  from  Thomasville  to  the  Florida  line,  and  also  power  to 
purchase  and  sell  all  kinds  of  property  of  every  nature  and  quality, 
and  to  incorporate  its  stock  with  that  of  any  other  company,  con- 
tracted with  the  Albany  &  Gulf  Eailroad  Co.  to  construct  its  road 
from  Thomasville  to  Albany,  and  to  sell  and  deliver  it  to  the  latter 
company  in  sections  as  completed,  together  with  the  franchise  of 
using  the  same,  and  to  incorporate  its  stock  created  for  building  said 
road  with  that  of  the  Albany  &  Gulf  Eailroad  Co.  It  was  held  that 
this  contract  was  not  ultra  vires, — the  court  saying:  "The  Albany  & 
Gulf  Eailroad  Co.  had  the  same  general  power,  except  that  of  incor- 
porating its  stock  with  that  of  other  companies,  and  had  the  right 
under  its  charter  also  to  construct  a  railroad  from  Thomasville  to 
Georgia.  It  was  held  that  it  was  not  acting  iiUra  vires  to  make  the 
purchase  of  said  road  and  franchises  as  above  stated,  and  to  pay  for 
the  same  by  issuing  its  own  stock  therefor ;  which  was  delivered  to 
and  accepted  by  the  contractors  in  lieu  of  the  stock  of  the  South 
Georgia  &  Florida  Eailroad  Co.,  which  latter  stock  they  had  sub- 
scribed for  and  agreed  to  take  in  payment  for  the  work  of  construc- 
tion. When  a  railroad  company  has  the  right  of  constructing  a 
particular  line  of  railroad,  with  general  power  to  purchase  all  kinds 
of  property  of  whatever  nature  or  kind,  it  may  purchase  from  an- 
other company  a  road  constructed  upon  that  line,  if  the  latter  com- 
pany has  power  to  sell  and  dispose  of  the  same.  As  a  general  rule, 
a  corporation  cannot  dispose  of  its  franchises,  nor  a  railroad  company 
its  road,  without  legislative  authoritj'' ;  but  in  this  case  it  was  held 
that  the  legislative  authority  existed.  Prior  to  the  purchase  of  the 
railroad,  the  Albany  &  Gulf  Eailroad  Co.  had  executed  a  trust  deed 
by  way  of  mortgage  upon  all  its  railroad  and  property,  acquired  or  to 
be  acquired.  It  was  held  that  inasmuch  as  the  road  purchased  was 
within  its  chartered  limits,  and  might  have  been  constructed  if  it 
had  not  been  purchased,  the  mortgage  extended  to  and  covered  the 
said  road  when  purchased,  the  same  as  it  would  have  done  had 
the  company  itself  constructed  it.    The  contractors  who  built  the 

vi/res  and  void,  and  that  a  tnistee  and    from  using  the  funds  of  the  corporation  to 
stockholder  of  the  corporation  was  entitled    carry  it  into  effect, 
to  an  injunction  to  restrain  his  co-trustees 
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road  and  accepted  in  payment  therefor  the  stock  of  the  Atlantic  & 
Gulf  Eailroad  Co.  in  lieu  of  that  of  the  South  Georgia  &  Florida 
Eailroad  Co.,  and  the  assignees  and  purchasers  of  the  stock,  after  the 
transaction  between  the  two  companies  has  been  carried  into  effect, 
and  the  road  has  been  possessed  and  operated  by  the  Atlantic  & 
Gulf  Eailroad  Co.  for  several  years,  are  estopped  from  claiming  the 
right  to  be  regarded  as  stockholders  of  the  South  Georgia  &  Florida 
Eailroad  Co.,  or  as  preferred  creditors  as  against  the  railroad  itself. 
Having  voluntarily  accepted  the  position  of  stockholders  of  the  pur- 
chasing company,  they  cannot  question  the  validity  of  the  transac- 
tion adversely  to  it,  or  to  the  mortgage  given  bj'  it,  covering  the 
road  in  question.  The  stock  thus  issued  and  accepted  was  preferred 
stock,  on  which  interest  was  payable.  It  was  held  that  the  holders 
thereof  and  their  assigns,  having  accepted  it,  and  received  interest 
on  it  for  several  years,  are  estopped  from  questioning  the  power  of 
the  company  to  issue  such  preferred  stock.  The  South  Georgia  & 
Florida  Eailroad  Co.,  having  received  all  it  stipulated  for,  and  having 
incorporated  its  stock  with  that  of  the  Albany  &  Gulf  Eailroad  Co., 
by  accepting  the  stock  of  that  company  in  lieu  of  issuing  its  own 
stock,  and  being  in  fact  amalgamated  therewith  so  far  as  the  road  in 
question  is  concerned,  has  no  ground  to  complain  that  the  terms  of 
the  contract  have  not  been  fulfilled  by  the  Atlantic  &  Gulf  Eailroad 
Co.  It  has  lost  nothing.  It  has  not  incurred  any  liability  which  is 
not  protected  by  first  liens  on  the  road,  the  priority  of  which  is  con- 
ceded by  all  parties."  ^ 

Sec.  176.  Authority  to  aid  in  other  Enterprises. — Upon  principle, 
it  would  seem  not  to  be  within  the  scope  of  the  authority  of  a  rail- 
road corporation  to  lend  either  its  funds  or  its  credits  to  another 
railroad  corporation  to  aid  in  the  construction  of  another  railroad,  as 
such  an  act  can  in  no  sense  be  said  to  have  been  within  the  contem- 
plation of  the  legislature  or  to  come  within  the  scope  of  the  powers 
granted  to  it  to  build  and  operate  its  own  road.^  Thus,  in  an  Eng- 
lish case,'  it  was  held  that  an  agreement  by  a  railway  company  to 
contribute  towards  the  Parliamentary  deposit  required  for  bills  pro- 

1  Branch  v.  Jesup,  U.  S.  S.  C.  1883.  Mining  Co.,  12  Phila.  (Penu.)  404,  it  was 

*  See  Stevens  v.  Butland,  &c.  R.  E.  held  that  a  corporation  having  the  right 

Co.,  29  Vt.  645 ;   Davis  v.  Old  Colony  to  mine,  in  organizing  another  corpora- 

K.  E.  Co.,  131  Mass.  258  j  East  Anglian  tion  for  mining  purposes,  acts  without  the 

Ey.  Co.  V.  Eastern  Counties  By.  Co.,  11  scope  of  its  authority. 
0.  B.  "75  ;   Caledonian,  &o.  Ry.  Co.  v.         *  MannSell  v.  Midland  6t.  Western  Ry. 

Helenshurgh  Harbor  Trustees,  39  Eng.  L.  Co.,  1  H.  &  M.  130. 
&  Eq.  28.    In  McMillan  v.  Carson  Hill 


.522 


COBPOBATB  POWERS. 


[chap.  X. 


moted  by  anothex  company,  is  ultra  vires,  and  that  the  same  is  also 
true  of  an  agreement  to  take  shares  in  a  future  extension  of  another 
company.  If  this  power  was  conceded  to  railroad  corporations, 
there  would  be  no  safeguards  for  the  security  of  stockholders,  and 
the  implied  contract  between  them  and  the  corporation  as  to  the 
expenditure  of  the  corporate  funds  solely  in  the  prosecution  of  the 
original  enterprise  chartered,  would  lose  its  validity.  Much  latitude 
is  given  to  these  corporations  under  the  head  of  implied  powers ;  and 
where  there  is  any  real  foundation  for  such  an  inference,  they  are 
conceded  authority  to  do  many  acts  which  were  not  contemplated 
when  the  enterprise  was  put  on  foot ;  but  where  there  is  no  ground 
for  an  inference  of  authority  from  the  charter,  no  power  can  he 
assumed  by  them  to  invest  the  funds  of  the  corporation  in  support 
of  any  project  not  pointed  out  by  the  act  of  incorporation.^ 

Sec.  177.    No  Authority  to  issue   irredeemable    Bonds.  —  Under 
an  authority  to  borrow  money  a  railroad  company  has  no  right  to 


1  Danbuty,  &c.  E.  E.  Co.  v.  Wilson, 
22  Conn.  435  ;  Com.  v.  CuUen,  3  W.  & 
M.  (U.  S.  C.  C.)  105  ;  Mill  Dam  Co.  v. 
Dane,  30  Me.  347;  Winter  v.  Museogee 
E.  E.  Co.,  11  Pa.  438  ;  Hamilton  Plank 
Eoad  V.  Eice,  7  Barb.  (N.Y.)  157;  Col- 
naan  v.  Eastern  Counties  By.  Co.,  10  Beav. 
1 ;  Mupt  V.  Shrewsbury,  &o.  Ey.  Co.,  13 
id.  1  ;  East  Anglian  Ey.  Co.,  11  C.  B. 
776 ;  MacGregor  v.  Dover,  ^.  Ey.  Co., 
18  Q.  B.  618  ;  Macedon  Plank  Eoad  Co. 
V.  Lapham,  18  Barb.  (N.  Y.)  312.  The 
Oil  Creek  &  Allegheny  Eirer  E.  E.  Co. 
agreed  to  pay  the  Pennsylvania  Transpor- 
tation Co.,  an  oil-pipe  line^  a  certain  sum 
per  barrel  on  all  pil  transported  by  it,  in 
consideration  that  the  pipe-line  would  de- 
liver all  the  oil  under  its  control  to  the 
railway  cqmpany  for  ti^nsport^tion  ;  tlie 
pipe-line  performed  its  part  of  the  agree- 
ment and  brought  suit  to  recover  the  price 
agreed  on.  It  was  }ield  that  the  railway 
company  could  not  set  up  as  a  defence 
that  the  contract  was  ultra  vires.  Oil 
Creek  <fc  Allegheny  Eiver  E.  B-  Co.  v. 
Pennsylvania  Transportation  Co.,  83  Penn. 
St.  160.  Where  the  bonds  of  a  corpora- 
tion were  issued  on  the  understanding 
that  they  were  to  be  sold  for  cash,  but 
were  in  fact  pledg^d  to  a  creditor  as  col- 
lateral security  for  corporate  notes  licld 
by  him,  the  objection  that  this  disposition 


of  them  is  unlawful  is  one  that  is  open 
only  to  the  corporation  or  its  stockholders, 
unless  it  also  affected  some  existing  light ; 
it  cannot  be  raised  by  one  who  holds  the 
property  of  thp  company  under  a  volun- 
tary conveyance  or  by  a  purchaser,  at 
judicial  sale,  of  the  equity  of  redemption. 
Beecher  v.  Marquette  &  Pacific  Boiling 
Mill  Co.,  46  Mich.  103.  A  contract  by 
one  corporation  to  supply  rolling  stock  for 
the  use  of  another  was  held  not  uUra  mres, 
Attorney-General  v.  Great  Eastern  Ey. 
Co.,  L.  E.  5  App.  Cas.  473.  So  an  agree- 
ment whereby  one  railway  company  grants 
running  powers  over  its  line  to  another 
company,  in  consideration  of  the  guaranty 
of  dividends  upon  certain  preferred  stock, 
is  not  ultra  vires.  South  Yorkshire  By. 
Co.  V.  Great  Northern  Ky.  Co.,  9  Exchq, 
55 ;  Great  Northern  Ey.  Co.  v.  South 
Yorkshire  By.  Co.,  9  Exchq.  642.  A  rail- 
way company  having  the  right  of  con- 
structing a  particular  line  of  road,  with 
general  power  to  purchase  all  kinds  of 
property  of  whatever  nature  or  kind,  may 
purchase  from  another  company  ^  road 
constructed  upon  that  line,  if  the  latter 
company  had  power  to  sell  and  dispose  of 
the  same.  As  a  general  rule,  a  corporation 
cannot  transfer  it?  franchises,  nor  a  rail- 
road company  its  road,  without  legislative 
authority.  Branch  ».  Jesup,  106  U.  S.  468. 
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.  raise  money  by  the  issue  of  irredeemable  bonds  entitling  the  holder 
merely  to  a  sl^^re  ,of  the  earnings  after  the  payment  of  a  certain  divi- 
dend to  the  stockholders.  Nor  has  it  the  right  to  issue  interest- 
bearing  bonds,  secured  by  mortgage,  if  a  portion  of  such  bonds  are 
perpetual.  Thus,  a  railroad  company,  after  insolvency  and  appoint- 
ment of  receivers,  adopted  a  plan  by  which,  in  order  to  pay  the 
floating  debt,  income  bonds  were  to  be  issued  and  sold  entitling  the 
holder  to  a  certain  dividend  and  share  in  the  proiits  after  payment 
of  a  dividend  to  stockholders;  and  in  order  to  retire  and  pay  the 
mortgage  debts  of  the  company,  bondp  secured  by  a  new  mortgage 
for  the  whole  amount  of  such  debts  were  to  be  executed,  some  of 
wMch  wer,e  to  be  payable  in  fifty  years,  and  the  pthers  to  be  perpet- 
ual. It  was  held  that  in  the  absence  of  express  legislative  authority, 
the  issue  of  sijch  obligations  was  beyond  the  power  of  the  company, 
and  would  be  restrained  by  injunction  a^  the  suit  of  stockholders.^ 

Sec.  178.  Acta  done  under  two  Charters.  —  Where  a  corporation 
receives  its  charter  from  two  States,  authority  given  in  one  charter 
to  do  a  certain  a,qt  will  not  render  such  act  valid  in  the  other  State, 
although  the  roads  are  consolidated  and  under  the  same  manage- 
ment.^ But  where  two  corporations,  chartered  respectively  by  the 
States  of  Michigan  and  Indiana,  with  power  to  each  to  build  and 
operate  a  railroad  within  its  own  State,  united  in  the  business  of 
transporting  passengers  over  a  third  road  in  the  State  of  Illinois, 
beyond  the  limits  authorized  by  the  charter  of  either,  it  was  held 
th^t  notwithstanding  they,  in  so  doing,  might  be  exceeding  their  cor- 
porate powers,  they  were  jointly  liable  for  injuries  to  a  passenger, 
resulting  from  the  negligence  of  their  employes.* 

Sec.  179.  Power  to  Contract.  —  It  is  hardly  necessary  to  say  that 
a  railroad  company  has,  by  inference,  power  to  enter  into  any  and  all 
species  of  contracts  which  are  incident  to  the  purposes  for  which  it 
was  created,  and  the  business  in  which  it  is  engaged,  except  in  so 
far  as  this  power  is  expressly  or  impliedly  restricted  by  the  terms 
of  its  charter  or  the  general  law,  the  same  as  an  individual  might 
do;*  and  is  entitled  to  the  same  rights  under,  and  is  subject  to  the 

1  Thomas  V.  Yest  Jersey  R.  E.  Co.,  101  v.  N.  Y.  &  N.  H.  E.  E.  Cq.,  22  Gpnn.  1, 

IT.  S.  82  ;  Taylor  o.  Philadelphia  &  Eead-  eimtra. 
ingE.E.  Co.,  7  Fed.  Bep.  (TJ.  S.)  386.  *  Chicago,  &c.  E.  E.  Co.  v.  Howard, 

"  Fisk  V.  Chicago, '&o.  E.  E.  Co.,  4  7"Waih  (tj.S.)  392;  Eacine,&o.  R.E.  Co. 

Abb.  fr.  (N.  Y. )  If.  s.  378.  v.  Farmers'  Loan  &  Trust  Co.,'  49  111.  391; 

'  Bissell   V.   Micjiigan   Southern,   &c.  Mobile,  &c.  B.E.  Co.  v.  Tallman,  15  Ala. 

E.  E.  Co.,  22  N.  Y.  258.     But  see  Hood  472 ;  Philadelphia,  &p.  E.  E.  Co.  v.  Hick- 
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same  liabilities  upon  contracts  as  an  individual  would  be.  If  the 
statute  provides  that  all  its  contracts  shall  be  in  -WMting,  it  is  con- 
strued as  relating  to  executory  contracts  only.^  Formerly,  it  was 
held  that  a  corporation  could  contract  only  under  seal,  but  according 
to  the  modern  rule,  unless  specially  required  by  statute  it  need  con- 
tract under  seal  only  in  those  cases  where  an  individual  must  do  so.' 
Of  course  it  is  subject  to  the  general  statutes,  and  must  contract  in 
writing  where  the  statute  of  frauds  requires  contracts  by  individuals 
to  be  in  writing.^ 

As  we  have  already  seen,  their  powers  are  limited,  and  can  only 
be  exercised  in  carrying  out  the  express  powers  conferred  upon  them, 
and  such  as  are  fairly  incident  to  their  existence,  or  so  necessary 
to  the  enjoyment  of  the  grant  that  without  such  express  powers  they 
would  fail  to  accomplish  the  purposes  intended  by  the  legislature 
in  creating  them.*  But  all  acts  done  by  them  or  contracts  entered 
into  in  excess  of  these  powers  are  ultra  vires,  and  while  executory  at 
least,  are  not  enforceable ;  and  any  stockholder  may  by  bill  in  equity 
restrain  them  from  doing  such  acts  or  entering  into  such  contracts, 
however  advantageous  in  fact  they  may  be  to  the  corporation."    We 


man,  28  Penn.  St.  318  ;  Hamilton  v.  New- 
castle, &o.  R.  R.  Co.,  9  Ind.  369 ;  New 
Orleans,  &c.  R.  H.  Co.  -o.  Ocean,  &c.  Co., 
28  La.  An.  173  ;  Fanlke  v.  San  Diego,  &c. 
R.  R.  Co.,  51  Cal.  366  ;  Pixley  v.  Western 
Pacific  R.  R.  Co.,  33  Cal.  183  ;  New  AI- 
tany,  &c.  R.  R.  Co.  v.  Haskell,  11  Ind. 
301;  Palm  v.  Ohio,  &c.  R.  R.  Co.,  18  III. 
217;  Gumey  v.  Atlantic,  &c.  R.  R.  Co., 
58  N.  Y.  358  ;  Bailey  v.  Western  Vt.  R.  R. 
Co.,  18  Barb.  (N.Y.)112. 

1  Pixley  V.  Western  Pacific  R.  R.  Co., 
33  Cal.  183 ;  and  even  as  to  executory 
contracts,  they  are  held  in  this  case  to  be 
voidable  only. 

*  Missouri  River,  &c.  R.  R.  Co.  v. 
Miami,  12  Kan.  483  ;  McCuUough  ».  Tal- 
kdega  Ins.  Co.,  46  Ala.  376. 

'  Pauling  V.  London,  &o.  By.  Co.,  8 
Ezchq.  868. 

*  Gaines  v.  Coates,  51  Miss.  336  ;  Bank 
of  Augusta  K.  Earle,  4  Wheat.  (U.  S.) 
636  ;  Bowling  Green  E.  R.  Co.  v.  Warren 
County  Court,  10  Bush(Ky.),  712  ;  Win- 
ter V.  Muscogee  R.  R.  Co.,  11  Ga.  438  ; 
Vandall  v.  S.  F.  Dock  Co. ,  40  Cal.  83 ; 
Mobile,  &c.  R.  R.  Co.  v.  Franks,  41  Miss. 


494 ;  Downing  v.  Mt.  Washington  Road 
Co.,  40  N.  H.  231. 

^  In  Colman  v.  Eastern  Counties  Rail- 
way Co.,  10  Beav.  1,  the  defendants,  for 
the  purpose  of  encouraging  the  traffic  on 
their  railway,  proposed  to  guarantee  cer- 
tain profits,  and  secure  the  capital  of  an 
intended  steamboat  company,  who  were  to 
run  steamboats  from  Harwich  in  connec- 
tion with  their  railway.  But  Lord  Lang- 
dale,  the  Master  of  the  Rolls,  held  that 
such  a  transaction  was  not  within  the 
scope  of  their  authority,  and  he  accord- 
ingly restrained  them  from  carrying  it 
into  eflFect.  "I  am  clearly  of  opinion 
that  the  powers  which  are  given  by  an 
act  of  Parliament  like  that  now  in  ques- 
tion extend  no  further  than  is  expressly 
stated  in  the  act,  or  is  necessarily  and 
properly  required  for  caiTying  into  effect 
the  undertaking  and  works  which  the  act 
has  expressly  sanctioned.  I  must  say, 
in  the  absence  of  legal  decision,  that  the 
acquiescence  of  the  shareholders  in  such 
transactions  affords  no  ground  whatever 
for  the  presumption  of  legality."  And  in 
Salomons  i>.  Laing,  12  Beav.  839,  he  said : 
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have  already  said  enough  in  reference  to  ultra  vires  acts  of  corpora- 
tions.   It  is  sufficient  to  eay  that  this  class  of  corporations  do  many 


"  A  railway  company  incorporated  by  act 
of  Parliament  is  bound  to  apply  all  the 
moneys  and  property  of  the  company  for 
the  purposes  directed  and  provided  for  by 
the  act,  and  for  no  other  purposes  what- 
ever."   In  East  Anglian  Rys.  Co.  v.  East- 
em  Counties  Ry.  Co.,  11  C.  B.  775,  one 
of  the   earliest   cases   at   law,    Jervis, 
L.  C.  J.,   said:    "It  is  clear  that   the 
defendants  have  a  limited  authority  only, 
and  are  a  corporation  only  for  the  purpose 
of  making  and  maintaining  the  railway 
sanctioned  by  the  act ;    and  that  their 
funds  can  only  be  applied  for  the  pur- 
poses directed  and  provided  for  by  the 
statute."    In  Bagshaw  v.  Eastern  Union 
Ey.  Co.,  7  Hare,   114,  'Wigeam,  V.-C, 
said  :  "  The  legislature  may  have  thought 
it  right  to  provide  that  the  capital  raised 
for  a  specific  purpose  should  not  be  ap- 
plied for  any  other  purpose.     Under  such 
a  state  of  things,  the  application  of  capi- 
tal so  appropriated  to  any  other  than  the 
specified  purpose  must  be  unlawful.     No 
majority   of    the    shareholders,    however 
large,  could  sanction  the  misapplication 
of  such  portion  of  the  capital.     Indeed, 
in  strictness,  even  unanimity  would  not 
make  such  an  act  Iwwful."   In  Shrewsbury, 
&c.  Ey.  Co.  V.  London  &  Northwestern,  &c. 
Ey.  Co.,  22  L.  J.  Ch.  682,  Turner,  L.  J., 
said;   "The  great  undertakings  of  these 
companies  could  not  be   carried  out  by 
private    enterprise,   and  Parliament    has 
therefore,    with    a   view   to    the    public 
good,  authorized  the  constitution  of  large 
bodies,  acting  by  directors,  for  the  pur- 
pose of  caiTying  them  out.     But  these 
bodies  have  no  existence  independent  of 
the  acts  which  create  them,  and  they  are 
created  by  Parliament  with  special  and 
limited  powers,  and  for  limited  purposes. 
Whether  Parliament  has  wisely  limited 
their  powers  for  the  purposes  of  their  in- 
corporation, it  is  not  for  us  to  consider. 
The  fact  of  their  being  endued  with  such 
powers,  and  incorporated  for  such  pur- 
poses,  only  shows   that  Parliament  did 
not  think  fit  to  intrust  them  with  more 
extended  powers,  or  to  incorporate  them 
for  other  purposes."    In  South  Yorkshire 
Ey.  and  Eiver  Dun  Co.  v.  Great  Northern 


Ey.  Co.,  9  Exchq.  55,  an  agreement,  un- 
der the  seals  of  the  two  companies,  that 
defendants  might,  for  a  term  of  twenty- 
one  years,  have  free  use  of  the  plaintiffs' 
railway,  works,  engines,  &c.,  on  payment 
of  certain  toUs  and  under  certain  condi- 
tions, was  held,  by  a  majority  of  the  Court 
of  Exchequer,  not  to  be  ultra  vires,  the 
payments  to  be  made  being  considered 
tolls  within  the  meaning  of  statute.     In 
reference  to  the  question  of  ultra  vires, 
Parke,  B.,  said:    "Corporations  which 
are  creations  of  law  are,  when  the  seal  is 
properly  afiixed,   bound  just  as  individ- 
uals are  by  their  own  contracts,  and  as 
much  as  all  the  members  of  a  partnership 
would  be  by  a  contract  in  which  all  con- 
curred.    But  where  a  corporation  is  cre- 
ated by  an  act  of  Parliament  for  particular 
purposes,  and  with  special  powers,  then, 
indeed,   another  question  arises.      Their 
deed,  though  under  the  corporate  seal,  and 
that  regularly  afiixed,  does  not  bind  them, 
if  it  appears  by  the  express  provisions  of 
the  statute  creating  the  corporation,  or  by 
reasonable  inference  from  its  enactments, 
that  the  deed  was  ultra  vires,  —  that  is, 
that  the  legislature  means  that  such  a  deed 
should  not  be  made."     In  the  National 
Manure  Co.  v.  Donald,  28  L.  J.  Ex.  185, 
Pollock,  L.  C.  B.,  said :  "There  can  be 
no  doubt  that  a  Parliament  corporation  is 
a  corporation  merely  for  the  purposes  for 
which  it  is  established  by  act  of  Parlia- 
ment, and  it  has  no  existence  for  any  other 
purpose.      Whatever  is  done  beyond  that 
purpose  is  ultra  vires  and  void."    So,  in 
Eastern  Counties  Railway  v.   Hawkes,  5 
H.  Lds.  348,  Lord   Cranwoeth   said: 
"  It  must,  therefore,  be  now  considered  as 
a  well-settled  doctrine  that  a  company  in- 
corporated   by  act  of  Parliament  for   a 
special  purpose  cannot  devote  any  part  of 
its  funds  to  objects  unauthorized  by  the 
terms  of  its  incorporation,  however  de- 
sirable such  an  application  may  appear  to 
be."     Mr.  Brice,  in  his  work  on   Ultra 
Vires,  says  :  "A  corporation  is  commonly 
styled  a  'legal  person,'   but  the  appella.^ 
tion  'person'  is  applicable  to  it  only  by 
analogy;  and  the  analogy  fails  when  it  is 
thus  clearly  stated  that  this  legal  person 
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acts  in  excess  of  their  actual  powers ;  but  this  circumstance  does  not 
render  similar  acts  valid,  if  objected  to  by  the  proper  party,  however 
often  they  may  formerly  have  been  done,  as  they  cannot  by  usage 
override  positive  law.  All  contracts  of  a  corporation  which  are  not 
contrary  to  the  express  provisions  of  their  charter  or  the  general  law, 
are  presumed  to  be  within  their  powers,  and  the  burden  is  upon 
those  who  seek  to  invalidate  them,  to  show  the  elements  which 
render  them  ultra  vires} 


is  wanting  in  much  that  belongs  to  a  nat- 
ural person  ;  that  its  course  of  existence  is 
marked  out  from  its  birth ;  that  it  has 
been  called  into  being  for  certain  special 
purposes ;  that  it  has  all  the  powers  and 
capacities,  and  only  those,  which  are  ex- 
pressly given  it,  or  are  absolutely  requisite 
for  the  due  carrying  out  of  those  purposes, 
and  that  all  the  obligations  it  affects  to 
assume  which  do  not  arise  from  or  out  of 
the  pursuit  of  such  purposes  are  null  and 
void."  It  will  be  seen  that,  in  the  extract 
from  the  judgment  in  South  Yorkshire 
Ey.  and  River  Dun  Co.  v.  Great  Northern 
Ry.  Co.,  Parke,  B.,  draws  a  distinction,  — 
and  the  same  distinction  has  been  made  in 
many  other  cases,  as  dicta  only,  never  as 
the  basis  of  decision,  —  betweeji  ordinary 
corporations,  "which  are  bound  just  as 
individuals  by  their  own  contracts,"  and 
those  created  for  particular  pui-poses.  But 
it  may  fairly  be  doubted  whether  any  cor- 
porations are  now,  or  ever  have  been,  cre- 
ated save  for  particular  purposes ;  and 
this  for  two  reasons  :  1.  Corporations  are 
pure  abstractions.  They  do  not  actually 
exist,  but  only  in  contemplation  and  by 
fictions  of  law.  They  are  legal  persons,  in 
the  juridical  meaning  of  the  term  "  per- 
sons," or  peraonoe,  but  they  are  in  no  wise 
citizens.  Indeed,  the  chief  legal  necessity 
for  such  a  fiction  is,  that  there  may  be  a 
definite  entity  to  sue  and  be  sued  in  the 
courts.  This  being  so,  is  it  not  the  better 
and  more  rational  view  of  these  personm  — 
these  entities  —  to  say  that  their  implied 
capacities  and  incidents  extend  only  so  far 
as  the  need  for  their  existence  ends,  than 
to  assume  that  because  analogous  to  phy- 
sical beings  in  some  respects,  they  are 
therefore  in  law  beings  in  all  respects, 
and  with  all  legal  capacities  and  inci- 
dents !    2.  The  raUon  dUre  of  corpora- 


tions is  to  enable  associations  to  accom- 
plish certain  ends  which  single  individ- 
uals, unaided  by  the  law,  could  not  ac- 
complish; and  what  are  these  ends  but 
"  particular  purposes  ? "  Take,  as  a  strong 
instance,  a  university  or  a  London  guild. 
Either  can  undoubtedly  manage,  invest, 
transform,  and  expend  the  corporate  prop- 
erty in  almost  any  way  it  pleases  ;  but  if 
they  proposed  to  exhaust  the  same  on  the ' 
private  pleasures  of  existing  members,  or 
to  abandon  the  promotion,  the  one  of 
education,  the  other  of  their  "art  and 
mystery,"  —  it  is  veiy  probable,  if  not 
absolutely  certain,  that  the  Court  of  Chan- 
cery would  restrain  the  same  as  being 
ultra  vires. 

1  Chautauque  County  Banlc  v.  Risley, 
19  N.  Y.  369  ;  Railway  Co.  v.  McCarthy, 
96  U.  S.  267  ;  Southern  Express  Co.  v. 
Western  N.  Car.  R.  R.  Co.,  99  id.  191 ; 
Fanners'  &c.  Trust  Co.  v.  Clowes,  3  N.  Y. 
470  ;  Talmage  v.  IS.  A.  Coal  Co.,  3  Head 
(Tenn.),  337  ;  Alabama  Gold  Life  Ins. 
Co.  ».  Central  Agiicultural,  &c.  Assn.,  54 
Ala.  73 ;  Taylor  ».  Chichester,  &c.  By. 
Co.,  L.  R.  4  H.  L.  628;  Bargate  v. 
Shortridge,  5  id.  297.  In  Eastern  Coun- 
ties Ry.  Co.  v.  Hawkes,  L.  R.  5  H.  L. 
297,  Lord  St.  Leokaeds  said :  "  I  trust 
that  this  decision,  and  the  decisions  of 
this  house  during  the  present  session  in 
the  cases  of  National  Exchange  Co.  v. 
Drew,  2Macq.  103,  and  in  Bargate  v.  Short- 
ridge, 5  H.  L.  297,  will  place  the  powers 
and  liabilities  of  directors  and  their  com- 
panies, in  making  contracts  and  in  deal- 
ing with  third  parties,  upon  a  safe  and 
rational  footing.  They  do  not  author- 
ize directors  to  bind  their  companies  by 
contracts  foreign  to  the  purpose.1  for  which 
they  were  established ;  but  they  do  hold 
companies  bound  by  contracts  duly  entered 
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This  species  of  corporations,  for  the  pui-pose  of  carrying  on  their 
business  and  effectuating  the  same,  may  sell  or  pledge  their  property 
and  borrow  money  and  issue'  securities  therefor,^  and  may  mortgage 
or  assign  their  property  to  secure  or  pay  their  debts ;  ^  and  such 


into  by  their  directors  for  purposes  which 
they  have  treated  as  within  the  objects  of 
their  acts,   and  which  cannot  be  clearly 
shown  not  to  fall  within  them ;  and  they 
further  hold  companies  to  be  bound  by  a 
continued  course  of  dealing  by  their  direc- 
tors viith- third  persons,  in  relation  to  their 
shares,  although  that  mode  of  dealing  is 
contrary  to  the  regulations  of  their  deed 
of  management.     I  hope  that  we  shall 
have  no  other  cases  before  us,  where  the 
defence  of  a  company  rests  upon  the  want 
of  power  to  make  a  contract  which  the 
direetors  deliberately  entered    intOi   and 
under  which  they  took  a  benefit,  or  upon 
the  irregularities  of  their  own  proceed- 
ings:"    See  Biehe  v.   Ashbury  Railway 
Carriage  &  Iron  Company,  L.  K.  9  Exch. 
224,  and  particularly  the  observations  of 
Channell,  B.  p.  227,  and  of  Blackburn, 
J.  pp.  254,262,  et  seq.,  L.  E.  7  H.  L.  653  ; 
Mississippi)   &c.   K.  E.    Co.   v.   Howard, 
7  Wall.    (U;  S.)  392;  Strauss  v.  Eagle 
Ins.  Co.,  5  Ohio  St.  59  ;  Morris  &  Essex 
E.  E.  Co.  V.  Sussex  E.  B.  Co.,  20  N.  J. 
Ec[.   542.      In  Chambers  v. '  Manchester 
&  Milford  By.   Co.;  5  B.  &  S.  588  ;  33 
L.  J.  Q.  B.  268,—  see  South  Wales  By. 
Co.  V.  Bedmond,  10  C.  B.  K.  s.  675,  — 
CgMpton,  J.,  held  that  a  "  corporation  is 
bound  by  the  seal  being  afixed  to  the' 
deed,  where  the  directors  have  power  given 
them  so  to  affix  it,  but  that  it  is  notbound 
where  the  Legislature  has  said  that  the 
thing  shall  not  be  done."    In  Shrewsbury 
&■  Birmingham  By.  Co.  v.  North  West- 
ern By.  Co.,  6  H.   L.  113,  Lord  Ckan- 
woRtH,  in  delivering  the  judgment  of  the 
House  of  Lords,  considered  this  to  be  the ' 
more  correct  way  of  enunciating  the  doc- 
trine :     "Prima  faciei  a  corporation  may 
contract  under  seal.     You  must  show  that 
the  particular  contract  is  one  which  the 
corporation  has  no  power  to  eiiter  into. 
It  must  be    shown  on  the  face  of  it    to 
be  a  breach  of  duty,  — something  foreign 
to  th«  object  for  which  the  company  was  ^ 
established."    So,  in  Scottish  North  East- 
ern By.  Co.  V.  Stewart,  3  Macq.  382,  Lord 


Wenslbybale  said  :  "  There  can  be  no 
doubt  that  a  corporation  is  fully  capable 
of  binding  itself  by  any  contract  under  its  ■ 
common  seal  in  England,  and  without  it 
in  Scotland,  except  wh^n  the  statutes  by 
which  it  is  created  or  regulated  expressly 
or  by  necessary  implication  prohibit'  such 
contract  between  the  parties.  Prima  fcteie, 
all  its  contracts  are  valid,  and  it  lies  on 
those  who  impeach  any  contract  to  make' 
out  that  it  is  avoided." 

^  As  notes,  bills  of  exchange,  &c. 
Richards  ».  JTerrimad  E.  B.  Co.,  44  N.  H. 
127  ;  Pierce  «.  Emery,  32  id.  484 ;  Bos- 
ton, Concord,  &  Montreal  B  E.  Co.  v, 
Gilmore,  37  id.  410 ;  Black  v.  Delaware, 
&o.  Caliial  Co.,  22  N.  J.  Eq:  ;  West  v. 
Madison  Co.  Agricultural  Society,  82  111. 
205  ;  Coe  v.  Columbus,  &c.  B.  E.  Co.,  10 
Ohio  St.  372  ;  Lauman  v.  Lebanon  "Valley 
E.  B.  Co.,  30  Penn.  St.  42-;  Miller  »; 
Eittland  &  Washington'  E.  E.  Co.,  36  Vt.- 
452;  Wood  v.  Bedford,  &c.  E.  E.  Co.,  8 
Phila.  (Penn.)  94  ;  Jones  v.  Guaranty,  &c. 
Ins.  Co.,  101  U.  S.  622  ;  Hendee  i;;  Pinker- 
ton,  14  Allen  (Mass. ),  381 ;  Dupee  V.  Boston 
Water  Power  Co.,  114  Mass.  37  ;  Joy  v. 
Jackson  P.  B;  Co.,  11  Mich.  155 ;  Frye 
■u.  Tucker,  34' III.  180;  Hardy  v.  Meifri-' 
weather,  14  Ind;  203  ;  Coiie  v.  Smith,  10 
Allen '(Ma^s.),  448;  Kelly  v.'  Alabama, 
&c.  E.  R.  Co.-,  68  Ala.  489  ;  Branch  v. 
Atlantic,  &e.  R.  E.  Co.,  3  Woods  (U.  S. 
C.  C),  481 ;  McMasters  v.  Beed,  1  Grant  < 
(Penn.),  36  ;  Olcott  D.  Tioga  E.  E.  Co.,  27 
N.  Y.  546 ;  Hamilton  -v'.  Newcastle;  &e. 
E.  E.  Co.,  7  Ind.  359  ;  Marion,  &c.  E.  Ej 
Co.  V.  Hodge,  9  id.  163  ;  White  Water 
Valley  Canal  Co.  v.  Vallfette,  21  How. 
(U.  S.)  414;  Partridge  B.  Badger,  25 
Barb.'  (N.  Y.)  146  ;  Wood  v.  Whelan,  93 
111.  153 ;  Curtis  v.  Leavitt,  15  N.  Y.  9. 

2  Pierce  B.  Emery,  32  T>r.  H.  484  ;  Com- 
missioners, &o.  u.  Troy,  &c.  B.  E.  Co.  ; 
Commonwealth ».  Smith,  10  Allen  (Mass.), 
448  ;  Shaw  i>.  Norfolk,  &c.  E.  E.  Co.,  5 
Gray  (Mass.),  162 ;  Lenox  «.  Boberts,  2 
Wheat.  <U.  S.)  373  ;  Dana  v.  Bank  U.  S. 
5  W.  &  S.  (Penn.)  223;  State  ■».  Bank 


628 


CORPORATE  POWERS. 


[chap.  X. 


mortgage  may  not  only  create  a  lien  on  the  existing  property  of  the 
corporation,  but  by  its  terms  be  made  to  cover  subsequently  acquired 
property,  which  it  may  be  necessary  for  them  to  acquire,  in  the  prose- 
cution of  their  legitimate  business.^  But  frequently  this  right  is  ex- 
pressly provided  for  by  statutes.^  And  generally,  they  may  lawfully 
do  any  and  every  act  which  is  necessary  to  their  existence  which  is 
not  expressly  prohibited.  While  they  cannot  generally  be  made 
directly  liable  upon  a  contract  which  is  ultra  vires,  yet  they  must 
account  for  all  the  benefits  which  they  have  received  under  it 
whether  the  contract  is  executed  or  executory.  As  to  executory 
contracts  which  are  ultra  vires,  they  cannot  generally  be  enforced  at 
law,  except  in  cases  where  they  have  received  benefits  under  the 
contract,  so  that  they  cannot  place  the  other  party  in  statu  quo ;  and 
they  are  therefore  estopped  from  setting  up  this  defence.' 

Sec.  180.  Contracts  made  before  Organization.  —  Where  the  pro- 
moters of  a  railway  company  enter  into  a  contract  with  a  third  party 
to  render  certain  services,  or  supply  certain  materials  to  the  com- 
pany, which  services  are  rendered  or  materials  are  furnished,  and 


of  Md.,  6  G.  &  J.  (Md.)  205  ;  Hopkins  v. 
Gallatin  Tump.  Co. ,  4  Humph.  (Tenn.)  403 ; 
Ex  parte  Conway,  4  Ark.  304  ;  Haxtun  v. 
Bishop,  3  Wend.  (N.  Y).  13  ;  De  Euyter  v. 
St.  Peter's  Church,  3  Barb.  Ch.  (N.  Y.) 
119  ;  8.  c,  3  N^.  Y.  238 ;  Flint  v.  Clin- 
ton Co.,  12  N.  H.  431  ;  Warner  •».  Mower, 
11  Vt.  385.  It  is  immaterial  whether  the 
instrument  is  a  mortgage  or  trust  deed. 
Whitewater,  &o.  Co.  v.  Yallette,  21  How. 
(IT.  S.)  414  ;  PuUan  v.  Cincinnati,  &c. 
R.  R.  Co.,  4  Biss.  (U.  S.  C.  C.)  35  ;  Coe 
V.  McBrown,  22  Ind.  252  ;  Coe  v.  John- 
son, 18  id.  218.  But  see  In  re  York,  &c. 
R.  R.  Co.,  50  Me.  552. 

1  Dunham  v.  Cincinnati,  &c.  R.  R.  Co., 
1  Wall.  (U.  S.)  254  ;  Galveston,  &c.  E.  R. 
Co.  V.  Cowdrey,  11  id.  483  ;  United  States 
V.  New  Orleans,  &o.  R.  R.  Co.,  12  id.  362  ; 
Railroad  Co.  v.  Soutter,  13  id.  617  ;  Pen- 
nock  V.  Coe,  23  How.  (U.  S.)  117 ;  WU- 
liamson  v.  New  Alhany,  &e.  R.  R.  Co., 
1  Biss.  (U.  S.  C.  C.)  198;  Morrill  v. 
Noyes,  56  Me.  458  ;  Haven  v.  Emery,  33 
N.  H.  66  ;  Seymour  v.  Canada,  &c.  R.  R. 
Co.,  25  Barb.  (N.  Y.)  284  ;  Stevens  v. 
Buffalo,  &o.  R.  R.  Co.,  81  id.  590; 
Buffalo,  &c.  R.  R.  Co.  v.  Lampson,  47 
id.  533  ;  Benjamin  v.  Elmira,  &c.  R.  R. 
Co.,  49  id.  446  j  Fish  v.  Potter,  2  Abb. 


Ct.  App.  Deo.  (N.  Y. )  188  ;  Stevens  v. 
Watson,  4  id.  302;  Philadelphia,  &c. 
B.  E.  Co.  V.  Woelpper,  64  Penn.  St.  366  ; 
State  V.  Northern  Cent.  R.  R.  Co.,  18  Md. 
193  ;  Ludlow  v.  Hunt,  1  Dish.  652  ;  Coe 
V.  McBrown,  22  Ind.  252 ;  Pierce  v.  Mil- 
waukee, &c.  E.  R.  Co.,  24  Wis.  551.  But 
compare  Howe  v.'  Freeman,  14  Allen 
(Mass. ),  666  ;  Moody  v.  Wright,  13  Met. 
(Mass.)  17 ;  Coe  i).  Columbus,  &c.  R.  E. 
Co.,  10  Ohio  St.  372 ;  Brainerd  v.  Peck, 
34  Vt.  496  ;  Bath  v.  Miller,  63  Me.  368  ; 
Williamson  v.  New  Jersey,  &c.  R.  B.  Co., 
25  N.  J.  Eq.  13 ;  Pierce  v.  Emery,  32 
N.  H.  484;  Farmers',  &o.  Co.  ■».  Com. 
mercial  Bank,  11  Wis.  207 ;  Jessup  v. 
Trustees,  14  Iowa,  572  ;  Phillips  v.  Wins- 
low,  18  B.  Mon.  (Ky.)  430. 

^  If  a  railroad  has  authority  to  borrow 
money  and  execute  such  securities  as  it 
may  deem  expedient,  it  may  mortgage  its 
road  and  franchises,  and  all  of  its  prop- 
erty of  every  kind,  including  future  acqui- 
sitions and  earnings.  Pierce  v.  St,  Paul, 
&c.  R.  R.  Co.,  24  Wis.  — . 

«  Whitney  Arms  Co.  v.  Burlaw,  68  N.  Y. 
62  ;  Ohio,  &c.  E.  E.  Co.  v.  McCarthy,  96 
U.  S.  268  ;  Darst  v.  Gale,  83  111.  136 ; 
Perkins  v.  Portland,  &c.  R.  E.  Co.,  47 
Me.  673. 
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the  corporation  when  formed  has  the  henefit  thereof,  the  corporation  is 
liable  upon  the  contract.^  Thus,  in  a  late  case,^  the  plaintiff,  a  man- 
ufacturer of  machinery,  was  applied  to  by  the  defendants,  who  claimed 
to  be  the  prudential  committee  of  a  corporation  organized  under  the 
laws  of  Michigan,  to  manufacture  for  and  ship  to  the  corporation 
certain  machinery.  The  plaintiff  accepted  the  order  by  a  letter  ad- 
dressed to  the  corporation  under  its  corporate  name.  A  corporation 
had  been  formed,  but  at  the  time  the  order  was  given  the  certificate 
of  incorporation  had  not  been  filed  with  the  county  clerk.  Such 
filing  is  required  by  law  before  a  corporation  is  authorized  to  com- 
mence business.  The  certificate  was  afterwards  filed.  The  defend- 
ants, at  the  time  of  giving  the  order,  had  been  appointed  prudential 
committee  by  the  shareholders  of  the  corporation  and  had  been 
authorized  by  such  shareholders  to  order  this  machinery.  It  was 
held  that  the  corporation  was  liable  for  the  machinery,  and  the 
defendants  individually  were  not,  and  this  notwithstanding  that  the 
machinery  was  charged  by  the  plaintiff  to  the  defendants  individually, 
and  was  so  shipped  to  them.  The  agreement  was  originally  made 
with  the  corporation,  and  it  could  not  be  afterward  changed  by  either 
of  the  parties  without  the  consent  of  the  other.'  The  fact  that  the- 
corporation  at  the  date  of  the  order  was  forbidden  to  do  business,, 
would  not  affect  the  result,  as  it  subsequently  ratified  the  contract, 
by  recognizing  and  treating  it  as  valid.  This  made  it  in  all  respects^ 
what  it  would  have  been  if  the  requisite  corporate  power  had  ex- 
isted when  it  was  entered  into.  The  corporation  having  assumed  by 
entering  into  the  contract  with  the  plaintiff  to  have  the  requisite 
power,  both  parties  are  estopped  to  deny  it.  The  restriction  imposed 
by  the  statute  was  a  simple  inhibition.  It  did  not  declare  that  what 
was  done  should  be  void,  nor  was  any  penalty  prescribed.  No  one 
but  the  State  could  object.  The  contract  is  valid  as  to  the  plaintiff 
and  he  has  no  right  to  raise  the  question  of  its  invalidity.*  But 
there  must  be  a  contract  express  or  implied,^  and  a  liability  is  not 

1  Little  Eock,  &c.  R.  E.  Co.  v.  Fort  should    be  paid    by   it.      M.   had    em- 
Smith  E.  E.  Co.,  37  Ark.  164.  ployed  P.  as  his  solicitor  in  the  formation 
^  Whitney  v.  Wyman,  101  TJ.  S.  392.  of  the  company,  and  after  its  formation  he 
'  Utley  V.  Donaldson,  94  TJ.  S.  29.  acted  as  its  solicitor,  M.  being  one  of  the 
*  National  Bank  v.  Mathews,  98  U.  S.  directors.     At  a  meeting  of  the  directors, 
621.  M.  being  present,  P.  asked  that  his  costs 
'  A  company  was  formed  for  the  pur-  might  be  paid,  and  the  chairman  said  they 
pose  of  purchasing  M.'s  business,  and  the  were  all  agreed  that  the  company  would 
articles  provided    that   all   expenses  in-  pay  these  costs ;  but  nothing  concerning 
curred  in  the  formation  of  the  company  this  appeared  on  the  njinutes.    At  a  later 
VOL.  I.  —  34 
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incurred  from  the  simple  circumstance  that  the  corporation  had  the 
benefits,  where  there  is  nothing  else  from  which  a  contract  to  pay- 
can  be  implied.  But  in  order  to  recover  in  an  action  at  law  against 
a  corporation  for  services  rendered  before  its  existence,  the  plaintiff 
must  show  either  an  express  promise  of  the  new  company,  or  that  the 
contract  was  made  with  persons  then  engaged  in  its  formation  and 
taking  preliminary  steps  thereto,  and  that  it  was  made  on  behalf  of  the 
new  company,  in  the  expectation  on  the  part  of  the  plaintiff ,  and  with  the 
assurance  on  the  part  of  the  projectors,  that  it  would  become  a  corporate 
debt,  and  that  the  company  afterwards  entered  upon  and  enjoyed  the 
benefit  of  the  contract,  and  by  no  other  title  than  that  derived  throiigh 
it}  And  where  a  company,  supposing  itself  to  be  incorporated, 
issued  paper  in  its  corporate  name,  but  afterwards  finding  that  it 
was  not  properly  organized,  dissolved,  and  was  legally  incorpo- 
rated under  a  different  name,  it  was  held  that  it  could  not  repudiate 
its  paper.^ 

Necessary  services  rendered  by  a  person  at  the  request  of  the  pro- 
moters of  a  corporation  before  its  organization,  and  of  which  the  cor- 
poration receives  and  accepts  the  benefits  and  advantages,  may  be 
recovered  for  as  upon  an  implied  promise  by  the  corporation.    Thus, 

meeting  »  resolution  was  passed  on  the  sider  to  sue.    Tliere  is  in  such  a  case  a 

proposal  of  M.  that  a  check  should  he  statutory  obligation  of  which  the  person 

given  to  P.  to  discharge  a  certain  part  of  named  can  take  the  benefit,  an  action  for 

these  costs.     The  company  being  after-  debt  on  a  statute  being  a  well-known  old 

ward  wound  up,  P.  carried  in  a  claim  for  form  of  action  at  common  law  ;  but  an 

his  bill  of  costs,  but  the  taxing  master  dis-  agreement  between  A.  &  B.  that  B.  shall 

allowed  all  items  incurred  before  the  forma-  pay  C.  gives  C.  no  right  of  action  against 

tion  of  the  company.     Bacon,   V.   C,  B.    I  cannot  see  that  there  is  in  such  a 

af&rmed  his  decision.      It  was  held  that  case  any  difference  between  equity  and 

P.  having  been  retained  by  M.,  the  com-  common  law  ;  it  is  a  mere  question  of  con- 

pany  were  not  bound  to  pay  for  his  services,  tract.     It  is  said  that  Mr.  Pease  has  an 

though  they  had  had  the  benefit  of  them  ;  equity  against  the  company  because  the 

also  that  there  was  not  evidence  of  an  company  has  had  the  benefit  of  his  labor, 

agreement    by  the    company  to  pay  P.  What  does  that  mean  ?    If  I  order  a  coat 

LiNDLET,  L.  J.,  said  :  "  If  he  had  brought  and  receive  it,  I  get  the  benefit  of  the  labor 

this  action  against  the  company  with  no  of  the  cloth  manufacturer ;  but  does  any 

materials  except  proof  that  he  had  done  one  dream  that  I  am  under  any  liability  to 

the  business,  and  the  provisions  in  the  him?  It  is  a  mere  fallacy  to  say  that  because 

articles,  he  could  not  have  succeeded.  This  a  person  gets  the  benefit  of  work  done  by 

is  shown  by  many  eases,  among  which  I  somebody  else  he  is  liable  to  pay  the  jjer- 

may  refer  to  Kley  ■».  Positive  Government  son  who  did  the  work."    Matter  of  Bother- 

Security  Life  Assurance  Company,  34  L.  T.  ham  Alum  &  Chemical  Co.,  50  L.  T.  Bep. 

Rep.   (N.  8.)  190;    1  Ex.   Div.    20,  88,  (n.  g.)  219. 

where  it  was  held  that  articles  of  associa-         i  Little  Rock  &  Fort  Smith  B.  B.  Co. 

tion  do  not  constitute  a  contract  between  v.  Perry,  87  Ark.  164. 
the  company  and  an  outsider.     A  provision         *  Empire  Mfg.  Co.  v.  Stuart,  46  Mich, 

in  act  of  Parliament  may  enable  an  out-  482, 
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in  a  New  Hampshire  case,^  where  the  plaintiff  at  the  recjuest  of  one 
or  more  of  the  corporators  rendered  services  in  securing  subscriptions 
to  the  stock  of  the  corporation,  of  which  the  corporation  when 
organized  availed  itself,  it  was  held  that  an  action  of  assumpsit  could 
be  maintained  therefor.  In  England,  where  promoters  of  a  rail- 
way, who  were  about  to  solicit  acts  of  incorporation,  agreed  with 
proprietors  over  whose  land  the  railway  was  destined  to  pass,  and 
who  were  intending  to  oppose  the  granting  of  such  acts  of  incorpora- 
tion, to  pay  them  a  certain  sum  for  the  lands  to  be  taken,  and  also 
certain  residential  damages  if  they  would  withdraw  their  opposition, 
it  was  held  that,  as  the  opposition  was  withdrawn  upon  the  faith  of 
these  agreements,  the  corporation  was  in  equity  bound  to  perform 
its  agreement.^    How  far  this  doctrine,  in  similar  cases,  would  be 


*  Low  ».  Conn.  &  Pass.  River  R,  B. 
Co.,  45  N.  H.  375.  Where  there  is  no 
proof  of  acceptance  by  the  corporation, 
services  rendered  and  expenses  incurred 
therefor  before  its  organization  will  be 
presumed  to  have  been  gratuitous,  in  view 
of  the  general  good  or  private  benefit  ex- 
pected to  result  from  the  object  of  the  cor- 
poration. Eockford,  &c.  R.  K.  Co.  v. 
Sage,  65  111.  328  ;  Safety  Deposit,  &o.  Co. 
V.  Smith,  id.  309  ;  Western  Screw,  &c. 
Co.  V.  Cousley,  72  111.  531.  Pending  an 
attempt  to  organize  a  corporation  under 
the  general  law  of  the  State,  and  after  a 
part  of  the  stock  was  subscribed,  the  sub- 
scribers to  the  stock  held  a  meeting,  and 
employed  a  superintendent  to  work  for 
the  proposed  corporation,  which  he  com- 
menced ;  but  afterwards,  when  it  was 
ascertained  that  the  requisite  subscrip- 
tion of  stock  could  not  be  obtained,  he 
ceased  work.  Most  of  the  same  persons 
afterwards  united  to  form  another  com- 
pany, with  a  capital  stock  of  one-half  the 
amount  of  the  former  proposed  company, 
for  the  same  purpose,  and  completed  their 
organization  and  incorporation.  It  was 
held  that,  even  if  the  first  company  had 
completed  its  organization,  the  superin- 
tendent could  not  have  recovered  against 
it  for  his  services,  much  less  against  the 
new  company.  Western  Screw,  &c.  Co. 
V.  Cousley,  72  111.  531.  Although  it  may 
be  that  where  a  number  of  persons  not  in- 
corporated are  informally  associated  for  a 
common  object,  and  intend  to  procure  a 


charter,  they  may  authorize  acts  to  be 
done  in  furtherance  of  their  object  by  one 
of  their  number,  with  the  understanding 
that  he  shall  be  compensated  therefor  by 
the  company  when  fully  formed  ;  and  if 
such  acts  are  necessary  to  the  organiza- 
tion and  its  objects,  and  are  accepted  by 
the  corporation  and  the  benefits  enjoyed 
by  it,  they  must  be  taken  cttm  onere  and 
be  compensated  for ;  yet  the  persons 
authorizing  such  acts,  to  bring  them 
within  this  rule,  must  be  a  majority  of 
the  promoters  of  the  enterprise  ;  a  minor- 
ity cannot  bind  the  association  or  corpora- 
tion. Bell's  Gap.  R.  E.  Co.  v.  Christy,  79 
Penn.  St.  54.  Where  several  persons  unite 
in  ^n  enterprise  for  the  purchase  of  land 
with  a  view  to  the  establishment  of  a  min- 
ing company,  which  subsequently  proves 
unsuccessful,  one  of  the  parties  cannot 
claim  from  the  others  repayment  for  ad- 
vances because  of  a  clause  in  the  agree- 
ment providing  "  for  repayment  of  all 
sums  advanced  by  him."  Unless  the  other 
associates  agree  to  repay  the  advances, 
the  words  quoted  are  to  be  construed  as 
meaning  that  he  is  to  be  repaid  out  of  the 
land  or  its  proceeds.  Bell  v.  McAboy,  3 
Brews.  (Penn.)  81. 

*  Preston  v.  Liverpool,  &o.  Ey.  Co.,  7 
Eng.  L.  &  Eq.  124.  The  promoters  of  a 
railway  company  contracted  with  a  land- 
owner, being  a  peer  of  Parliament,  to  pay 
him  £20,000  personally,  for  his  coun- 
tenance and  support  in  obtaining  its  act, 
such  sum  to  be  independent  of  the  ordi- 
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adopted  in  this  country  is  questionable,  as  it  might  be  regarded  as 
opposed  to  public  policy.  But  there  would  seem  to  be  a  wide 
distinction  between  a  contract  the  direct  object  and  purpose  of  which 
is  to  influence  legislation  by  influences  to  be  brought  to  bear  directly 
upon  the  members  of  the  legislative  body,^  and  one  which  merely 
seeks  to  obviate  or  remove  the  objections  to  certain  legislation,  which 
rest  entirely  in  the  circumstance  that  such  legislation  would  result  in 
pecuniary  injury  to  the  contracting  party.  It  is  upon  the  latter  ground 
that  the  doctrine  of  the  English  cases  rests,  and  we  fail  to  see  how, 
under  such  circumstances,  such  a  contract  can  be  said  to  be  in  viola- 
tion of  any  rule  of  morality  or  public  policy.  Indeed,  the  general  rule 
adopted  in  this  country  is,  that  contracts  which  simply  contemplate 
the  use  by  a  person  of  proper  means  and  influences  to  secure  the 
adoption  or  rejection  of  a  measure  by  a  legislative  body,  and  when  no 
improper  means  are  in  fact  resorted  to,  are  not  void  as  being  illegal 
or  opposed  to  public  policy.^  Contracts  made  with  corporations, 
after  their  charter  but  before  their  organization,  have  been  enforced 
in  favor  of  corporations  after  their  organization  in  numerous  in- 
stances. Under  this  head  are  contracts  to  take  and  pay  for  shares 
of  its  stock,^  in  which  it  has  been  held  that  such  subscribers  were 
liable,  even  before  the  organization  of  the  company,  for  assessments 
to  pay  preliminary  expenses  incurred  in  obtaining  the  act  of  in- 
corporation, as  well  as  in  ascertaining  whether  the  enterprise  ia 
practicable.* 

nary  payment  for  land,   severance,   and  the  act,  under  the  sixty-fifth  section  of  the 

other  usual  compensation.     After  the  pass-  Companies    Clauses    Act,    or    otherwise. 

ing  of  the  act  the  directors  of  the  com-  Earl  of  Shrewsbury  v.  North  Staffordshire 

pany,  when  formed,  ratified  the  contract ;  Ey.  Co.,  L.  R,  1  Eq.  593. 
but  having    doubts  whether,  under  the         '  Powers  v.  Skinner,  34  Vt.  274. 
Lands  Clauses  Act,  the  land-owner  was         ^^  Trist  v.  Child,  21  Wall  (U.  S.)  441 ; 

entitled  to  the  money  personally,   they  Eose  ».  Truax,  2lBarb.  (N.  Y.)  361.    See 

covenanted  by  deed  to  pay  interest  upon  Wood's  Law  of  Master  and  Servant,  Sec. 

the  amount,  which  was  to  be  retained  by  216,  p.  427,  for  a  full  review  of  the  cases, 
the  company  or  paid  into  court.    A  sepa-         '  Salem   Mill   Dam  Co.   i».  Eopes,  6 

rate  agreement  stipulated  for  the  quantity  Pick.   (Mass. )  23  ;   Chester  Glass  Co.  v. 

of  land  to  be  taken  for  the  railway,  and  Dewey,  16  Mass.  94. 
the  amount  to  be  paid  by  the  company.         *  Kennebec,  &c.  E.  E.  Co.  v.  Palmer, 

It  was  held  that  the  original  contract,  and  34  Me.  366  ;  Penobscot  B.  E.  Co.  v.  Dum- 

the  contract  by  the  directors  after  the  mer,  40  Me.  172  j  Vt.  Central  K.  E.  Co. 

formation  of  the  company  to  pay  a  sum  v.  Cloyes,  21  Vt.  30  ;  Gleaves  «.  Turnpike 

of  money  for  countenance  and  support  Co.,  1  Sneed  (Tenn.),  491 ;  Lake  Ontario 

previously  given  in   procuring   the   act,  R.   E.   Co.  v.   Mason,    16   N.  Y.   451 ; 

Were  ultra  vires  of   the    company,   and  Tonica,  &c.  E.  E.  Co.  v.  McNeely,  21 

could  not  be  enforced  against  the  com-  111.  71. 
pany  as  payment  of  expenses  of  obtaining 
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Sec.  181.  Liable  as  Lessee.  —  A  railway  company  may  lease  lands 
or  buildings  for  its  use,  even  by  parol,  and  is  liable  for  the  rent 
thereof  in  an  action  for  use  and  occupation,  and  is  subject  to  the 
same  liabilities  and  remedies  that  an  individual  would  be.^ 

Sec.  182.  Contract  to  haul  certciin  Quantity  of  Freight  per  Month, 
or  at  certain  Rates.  —  A  contract  between  a  railroad  company  and 
an  individual,  that  if  he  will  open  a  certain  business  upon  the  line 
of  their  road  they  will  haul  not  less  than  a  certain  quantity  of 
freight  for  him  each  month,  is  valid  and  binding.  Thus  where  a 
party  has  established  a  brick-yard,  and  expended  a  large  sum  of 
money  upon  an  agreement  with  a  railway  company  to  furnish  trans- 
portation for  not  less  than  sixty  thousand  bricks  per  week,  and 
the  contract  has  been  violated  by  the  company,  and  suit  has  been 
brought  for  damages  for  the  breach  of  the  agreement,  the  damages 
are  not  the  difference  between  the  expenditures,  with  interest,  less 
the  receipts  and  value  of  the  property  deducted  therefrom  ;  as  the 
plaintiff  may  have  made  unnecessarily  large  investments,  for  which 
it  would  be  unjust  to  compel  the  company  to  pay ;  and  the  recovery 
must  be  limited  to  the  actual  loss  resulting  from  the  breach.  With- 
out, however,  attempting  to  define  the  true  rule  relative  to  the 
measure  of  recovery,  the  court  awarded  $7500  as  damages.^ 

In  an  Illinois  case,'  the  proprietors  of  a  coal  company  buUt  a 
railway  twelve  miles  long  and  sold  it  to  a  railway  company,  which 
on  the  same  day  turned  the  road  over  to  another  railway  company. 
The  latter  corporation  operated  the  road  for  several  years,  during 
which  it  complied  with  the  terms  of  a  contract  between  the  first 
purchaser  and  the  builders,  in  relation  to  carriage  of  coal.  It  was 
held  that  the  corporation  operating  the  road,  having  recognized  the 
contract,  was  bound  by  its  terms. 

Sec.  183.  Contract  to  build  Bridges,  Cattle-Passes,  &c.  —  A  con- 
tract of  a  railroad  company  to  build  a  bridge  over  its  road  at  a.  given 
point  within  one  year  after  the  completion  of  the  road  imposes  no 
obligation  on  the  company  to  complete  its  road  within  any  given 
period  or  within  a  reasonable  time,  and  the  other  party  to  the  con- 
tract cannot  recover  for  a  failure  of  the  company  so  to  do.* 

Where  a  railroad  company,  in  consideration  of  the  grant  of  a 
right  of  way  over  real  estate,  covenanted  with  the  owners  of  the 

1  Lowe  V.  London,  &c.  Ky.  Co.,  18  Q.  B.         *  Chicago  &  Alton  E.  E.  Co.  v.  Chicago 

«32.  VermUlion,  &c.  E.  E.  Co.,  79  lU.  121. 

*  Harrison  v.  New  Oileansv  Jackson,         *  St.   Louis,   Jacksonville,  &  Chicago 

&c.  E.  E.  Co.,  28  La.  An.  777.  E.  E.  Co.  v.  Lurton,  72  111.  118. 
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land,  their  heirs  and  assigns,  to  construct  a  drawbridge  on  its  track 
at  a  certain  point,  and  maintain  the  same,  so  as  to  admit  vessels 
from  a  river  through  a  contemplated  slip  or  canal,  and  it  appeared 
that,  owing  to  an  agreement  made  by  certain  owners  of  the  land 
afterwards,  the  slip  or  canal  to  the  river  could  not  be  made  con- 
tinuous, so  as  to  be  of  avail  for  canal  purposes  to  the  complainants, 
who  had  succeeded  to  a  part  of  the  land ;  so  that  a  drawbridge  would 
not  subserve  the  end  designed  by  the  original  contract,  and  the  effect 
of  specifically  enforcing  the  agi-eement  would  be  to  seriously  embar- 
rass the  railway  company  in  its  business,  delay  trains,  and  endanger 
their  safety,  and  from  the  large  number  of  cars  and  locomotives 
daily  passing  over  the  bridge,  would  be  a  serious  public  detriment,  — 
a  decree  of  specific  performance  against  the  company  was  refused.^ 

A  written  contract  was  entered  into  to  build  a  bridge  which  was 
not  described.  It  was  held  that  it  might  be  shown  by  parol  that, 
at  the  time  of  the  contract,  the  parties  referred  to  a  plan  or  draft  of 
a  bridge  then  in  existence.^  A  contract  with  a  railway  company, 
embodied  in  a  deed  for  the  right  of  way,  provided  for  the  construc- 
tion of  a  cattle-pass  by  the  company,  but  fixed  no  time  therefor ;  it 
was  held  that  the  company  had  a  reasonable  time  after  the  comple- 
tion of  the  road  in  which  to  build  it.* 

Sec.  184.  Contracts  as  to  Location  of  Stations.  —  There  is  a 
class  of  contracts  which  are  void  because  they  are  contrary  to  the 
interests  of  the  public  to  such  an  extent  that  they  are  opposed  to 
public  policy ;  and  of  this  class  are  those  which  bind  a  railroad 
company  to  do  an  act  which  is  calculated  to  prevent  it  from  doing 
that  which  the  pubUo  interests  require  that  it  should  do.  To  this 
class  belong  those  by  which  a  railroad  company  binds  itself  to  main- 
tain a  depot  at  a  certain  point,  and  at  no  other,  in  a  certain  town  or 
city.  Thus,  in  an  Illinois  case,*  one  Mathers  conveyed  two  hundred 
lots  in  the  town  of  Ashland  to  trustees  for  a  railroad  company,  on 

1  Chicago  &  Alton  B.  B.  Co.  v.  Sohoene-  lands  to  it  for  depot  purposes  in  the  city 
man,  90  111.  258.  of  D.,  agreed  with  plaintiffs,  who  conveyed 

2  Sandford  v.  Newark  &  Hudson  K.  E.  the  lands,  that  it  would  erect  no  depot  in 
Co.,  37  N.  J.  L.  1.  said  city  but  upon  such  lands.    It  erected 

'  Livingston  v.  Iowa  Midland  E.  E.  a  depot  upon  the  lands,  and  also  another 

Co.,  35  la.  555.  in  a  different  part  of  the  city.    It  was 

*  St.  Louis,  &c.  E.  R.  Co.  v,  Mathers,  held  that  the  contract  was  void  as  against 

71  111.  592.    In  'Williamson  et  al.  v.  Chi-  public  policy,  and  that  plaintiffs  could  not 

cage,  Rock  Island,  &  Pacific  E.  E.  Co.,  53  maintain  an  action  for  damages  caused  by 

Iowa,  126,  a  railroad  company,  in  con-  the  breach  of  it  by  the  railroad  company, 
sideration  of  the  conveyance  of  certain 
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condition  that  it  should  build  no  station  within  three  miles  of  Ash- 
land. Upon  the  breach  of  this  condition,  Mathers  commenced  an 
action  to  compel  a  reconveyance  of  the  property.  The  court  said : 
"  The  alleged  agreement  or  condition,  on  account  of  the  non-perform- 
ance of  which  relief  is  here  sought,  was  that  a  railroad  company, 
chartered  by  an  act  of  the  legislature,  and  invested  with  the  power 
of  condemning  private  property,  upon  the  ground  that  its  road  is  for 
the  public  use,  shall  not  establish  a  depot  or  station  within  three 
miles  of  Ashland.  It  cannot  be  pretended  for  a  moment  that  the 
board  of  directors  had  authority  to  make  such  an  arrangement  or 
condition.  They  were  trustees  both  for  the  public  and  the  stock- 
holders of  the  company,  and  in  the  discharge  of  their  twofold  duty 
were  required  to  act  with  reference  to  the  public  convenience,  on 
the  one  hand,  and  the  private  interests  of  the  stockholders,  upon  the 
other.  The  interests  .  .  .  both  of  the  stockholders  and  the  public 
forbid  that  there  should  be  a  positive  prohibition  against  the  estab- 
lishing of  stations  at  any  points  on  the  line  of  the  road.  Whenever 
the  public  commerce  requires  that  a  station  on  a  railroad  should  be 
established  at  a  particular  place,  and  it  can  be  done  without  detri- 
ment to  the  interests  of  the  stockholders  of  the  company,  the  law 
authorizes  it  to  be  established,  and  no  contract  between  a  board  of 
directors  and  individuals  can  be  allowed  to  prohibit  it.  The  appel- 
lee stands  in  pari  delicto  with  the  board  of  directors,  so  far  as  this 
agreement  or  condition  is  concerned.  He  voluntarily,  according  to 
his  own  showing,  contracted  for  this  breach  of  trust  toward  the 
stockholders  of  the  railroad  company,  and  breach  of  duty  to  the 
public  at  large.  Their  loss  was  to  be  his  gain.  He  was  willing,  at 
whatever  expense  it  might  be  to  others,  to  purchase  a  monopoly 
whereby  to  enrich  himself,  and  having  failed  to  accomplish  his  pur- 
pose, now  asks  a  court  of  equity  to  reinstate  him  in  the  condition 
he  was  in  before  entering  into  this  unlawful  combination.  The  case 
presents  no  facts  or  circumstances  meriting  the  consideration  of  a 
court  of  equity." 

In  Kansas,!  an  action  was  brought  by  a  land-owner  for  the 
breach  of  a  written  contract,  in  which  the  company  agreed  to  place 
a  depot  on  land  conveyed  to  it  by  the  plaintiff,  and  not  at  any  other 
time  to  have  or  use  any  other  depot  within  three  miles  of  said  depot. 
The  court  said  :  "  Railroad  corporations  are,  as  we  have  seen,  public 
agencies,  and  perform  a  public  duty.  They  are  agencies  created  by 
1  St.  Joseph  &  Denver  City  E.  K.  Co.  v.  Eyan,  11  Kans.  602. 
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the  public,  with  certain  privileges,  and  subject  to  certain  obliga- 
tions. A  contract  that  they  will  not  discharge,  or  by  which  they 
cannot  discharge  those  obligations,  is  a  breach  of  that  public  duty, 
and  cannot  be  enforced.  ...  It  is  the  duty  of  a  railroad  company 
to  furnish  reasonable  depot  facilities.  The  number  and  location  of 
the  depots,  so  as  to  constitute  reasonable  depot  facilities,  vary  with 
the  changes  and  amount  of  population  and  business.  A  contract  to 
leave  a  certain  distance  along  the  line  of  the  road  destitute  of  depots 
is  in  contravention  of  public  policy." 

Some  courts  have  held  that  an  agreement  between  an  individual 
and  a  railroad  company  for  the  location  of  a  depot  at  a  particular 
place,  without  reference  to  the  question  whether  it  is  exclusive  or 
not,  in  consideration  of  money  or  property,  is  against  public  policy, 
and  void.* 

But  the  weight  of  authority  sustains  the  validity  of  contracts  for 
the  location  of  a  depot  at  a  certain  point,  where  the  company  does 
not  bind  itself  not  to  establish  other  stations  in  the  same  vicinity  or 
elsewhere  on  the  line  as  the  convenience  of  the  public  may  require.* 


1  Pacific R.  R.  Co.  v.  Seely,  45  Mo.  212  ; 
Marsh  v.  Firbuiy,  P.  &  TJ.  "W.  R.  R.  Co., 
64  111.  414  ;  Bestor  v.  Wathen,  60  id.  138  ; 
Fuller  V.  Dame,  18  Pick.  472  ;  Halladay 
■».  Patterson,  5  Oregon,  177. 

2  Currier  ».  Railroad  Co.,  48  N.  H.  826  ; 
Williamson*.  Chicago,  &c.  R.  R.  Co.,  ante; 
Kinealy  v.  St.  Louis,  &o.  R.  K.  Co.,  67 
Mo.  658  ;  Halladay  v.  Patterson,  5  Oregon, 
177 ;  Mortindale  v.  Kansas  City,  &c.  R.  R. 
Co.,  60  Mo.  510 ;  Texas,  &c.  R.  R.  Co. 
V.  Robard,  60  Tex.  545  ;  48  Am.  Rep.  268. 
Where  land  was  conveyed  to  a  railway  com- 
pany in  consideration  of  the  company 
placing  the  depot  for  Prescott  upon  the 
grantor's  land,  and  the  station  was  huilt 
and  maintained  for  over  twenty  years,  it 
was  held  that  the  grantor,  upon  the  com- 
pany ceasing  to  maintain  the  depot  there, 
was  entitled  to  damages,  or  a  restitution  of 
the  land.  Jessup  v.  Grand  Trunk Ry.  Co., 
28  Grant's  Ch.  (U.  C.)  583.  See  also 
Wallace  v.  Gt.  Western  Ry.  Co.,  25  id. 
86.  And  the  agreement  is  equally  binding 
upon  a  lessee  of  the  road.  Wallace  v.  Gt. 
Western  Ry.  Co.,  8  Ont.  App.  Rep.  44. 
See  also  Georgia  R.  R.  Co.  ti.  Reeves,  64 
Ga.  492.  One  who  executed  an  absolute 
grant  of  the  right  of  way  to  a  railway  com- 
pany, in  consideration  of  one  dollar  paid, 


and  of  enhanced  value  to  result  to  his  prop- 
erty by  the  construction  of  the  road, 
claimed  damages  for  the  breach  of  a  col- 
lateral verbal  agreement  by  which  a  ter- 
minal depot  should  be  established  at  a 
particular  point,  which  was  not  done; 
it  was  held  that  the  measure  of  his 
damages  would  have  no  relation  to 
the  value  of  the  land,  but  would  be  dei- 
termined  by  the  injury  to  the  grantor 
caused  by  the  erection  of  a  depot  at  an- 
other point,  and  the  failure  to  deliver  pas- 
sengers and  freight  at  the  point  agreed  on 
for  a  terminal  depot.  Galveston,  &c.  R.  R. 
Co.  V.  Pfeuflfer,  56  Tex.  66.  In  1870,  the 
defendants,  in  consideration  that  the  Mont- 
clair  R.  R.  Co.  would  construct  a  depot  on 
the  premises,  and  stop  a  specified  number 
of  daily  trains  there  for  ten  years,  and 
build  the  fences  along  the  track,  agreed 
in  writing  to  convey  to  the  company  the 
lands  necessary  for  its  track  and  depot. 
The  company  took  possession  at  once,  and 
built  its  track,  but  nothing  more.  In 
1875,  under  the  foreclosure  of  a  mortgage, 
all  of  the  Montclair  Company's  property  was 
sold,  and  a  new  company  organized.  In 
1878,  under  a  foreclosure  against  the  latter 
company,  all  of  its  property  was  sold,  and 
another  company  formed.    After  the  com- 
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Thus,  in  a  Texas  case,^  the  defendant  road  entered  into  a  contract 
with  the  plaintiff,  in  consideration  that  he  would  build  and  open 
a  hotel  at  a  certain  place,  that  it  would  convey  to  him  certain  land 
at  that  place,  and  would  maintain  a  permanent  station  there,  and 


plainant  had  teen  incorporated,  the  defend- 
ants hegan  an  ejectment  at  law  to  recover 
their  lands,  and  this  action  was  enjoined 
hy  complainant  and  relief  in  equity  sought. 
The  defendants  answered,  protesting 
against  the  specific  performance  of  their 
contract,  and  expressing  willingness  to 
convey  the  premises  to  complainant,  on 
receiving  compensation  therefor  and  dam- 
ages assessed  as  of  the  date  when  the  Mont- 
clair  Company  took  possession.  It  was 
held  that  they  were  equitably  entitled 
to  have  their  compensation  and  damages 
so  estimated.  New  York  &  Greenwood 
Lake  E.  B.  Co.  v.  Stanley,  34  N.  J.  Eq. 
55.  In  a  Mississippi  case,  B.  conveyed  to 
a  railroad  company  twenty-two  acres  of 
land,  upon  condition  subsequent  that  the 
company  should  locate  its  track  and  depots 
as  specified  in  the  deed.  Afterwards  it 
was  agreed  hy  parol  between  B.  and  the 
president  and  chief  engineer  of  the  com- 
pany that  the  track  and  depots  should  be 
located  differently,  that  the  company 
should  reconvey  to  B.  the  twenty-two 
acres,  and  that  B.  should  convey  to  the 
company  six  acres,  a  part  of  the  twenty- 
two.  The  six  acres  were  marked  off  in 
a  map  made  by  the  company,  as  its  prop- 
erty, and  the  track  and  depots  located 
thereon  according  to  the  last  agreement. 
B.  afterwards  applied  to  the  president  of 
the  company  for  a  conveyance.  He  de- 
clined to  make  it  until  it  was  ascertained 
how  much  of  the  twenty-two  acres  another 
connecting  railroad  company  might  need 
for  depot  purposes,  stating  that  then  all 
not  so  needed  would  be  reconveyed.  He 
told  E.,  however,  to  go  ahead  and  make 
sales  of  town  lots,  parts  of  the  property, 
and  the  company  would  convey  to  his 
vendees.  Upon  the  president's  death,  B. 
brought  this  agreement  to  the  notice  of 
his  successor,  who  recognized  it,  and  prom- 
ised that  it  should  be  carried  out.  K.  laid 
off  town-lots  on  the  sixteen  acres,  and  sold 
many,  which  were  afterwards  improved. 
The  company's  officers  were  aware  of  these 
sales,  and  saw  the  improvements  bein^ 


made.  In  a  subsequent  controversy  be- 
tween E.  and  the  company,  the  latter  as- 
serted its  right  to  the  whole  twenty-two 
acres,  denying  the  authority  of  its  presi- 
dent and  chief  engineer  to  make  the  agree- 
ment to  reconvey,  and  insisting  that  it 
was  void,  because  not  in  writing.  It  was 
held  that  the  company  was  estopped  to 
deny  the  authority  of  its  own  officers,  and 
that  B.  was  entitled  to  all  the  land  except 
the  six  acres.  It  was  held,  also,  that  B., 
by  the  agreement  aforesaid,  had  waived, 
as  to  the  six  acres,  his  right  to  a  forfeiture 
for  non-compliance  by  the  company  with 
th&  condition  in  the  deed.  Vicksburg  & 
Meridian  B.  B.  Co.  v.  Bagsdale,  5i  Miss. 
200.  Erecting  a  station  without  provid- 
ing the  proper  agents  is  not  a  perform- 
ance of  such  a  contract.  Wallace  v,  6t. 
Western  By.  Co.,  25  Grant's  Ch.  (U.  C.) 
866.  But  if  the  contract  is  to  place  upon 
such  land  a  part  of  the  depot  buildings, 
it  is  performed  by  placing  thereon  a  ware- 
house for  receiving  freight,  and  the  usual 
facilities  for  loading  and  unloading  it. 
Pittsburgh,  &c.  E.  E.  Co.  v.  Bose,  24 
Ohio  St.  219.  The  remedy  by  specific  per- 
formance will  be  denied,  unless  the  con- 
tract is  specific  as  to  the  location  and  kind 
of  station  to  be  erected,  and  generally  the 
better  remedy  is  for  damages.  Wilson  v, 
Northampton,  &c.  By.  Co.,  L.  E.  9  Ch. 
279.  But  see  Hubbard  v,  Kansas  City, 
&c.  E.  E.  Co.,  68  Mo.  68,  where  it  was 
held  that  either  remedy  might  be  pursued. 
But  he  cannot  maintain  trespass  or  eject- 
ment. See  also  Kansas  Pacific  B.  E.  Co. 
V.  Hopkins,  18  Kan.  494,  as  to  instances 
in  which  damages  are  recoverable.  For 
instances  in  which  a  court  of  equity  will 
compel  a  company  to  furnish  a  better 
station,  on  a  bill  brought  by  a  land-owner 
under  such  a  contract,  see  Hood  v.  North 
Ea-stem,  &c.  By.  Co.,  L.  E.  8  Eq.  666  ; 
where  it  will  not,  see  Hood  v.  North 
Eastern  Ey.  Co.,  L.  B.  5  Ch.  525. 

1  Texas,  &c.  B.  B.  Co.  v.  Eobard,  60 
Tex.  545. 
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would  give  the  proprietors  the  patronage  of  the  company,  and  dis- 
suade all  others  from  erecting  hotels  there.  The  contract  was  held 
valid  and  binding  upon  the  company.  In  the  course  of  his  opinion, 
Watts,  J.,very  sensibly  remarked :  "There  is  a  distinction  between 
contracts  not  authorized  by  law,  and  those  which  are  proJiibited  by 
law ;  the  former  only  are  properly  denominated  by  the  term  ultra 
vires."  After  referring  to  the  fact  that  much  confusion  exists  in  the 
cases  as  to  the  law  relative  to  the  effect  of  ultra  vires  acts,  he  con- 
tinues, "  Much  of  this  confusion  perhaps  has  been  occasioned  by  the 
fact  that  courts  of  last  resort  have  looked  more  to  reported  cases 
than  to  those  under  consideration."  To  these  expressions  we  lend 
our  hearty  assent;  and  if  courts,  instead  of  attempting  to  follow 
apparently  vague,  indefinite,  and  contradictory  statements  of  the 
law  as  laid  down  by  courts  in  questions  of  this  character,  will  apply 
to  the  facts  of  the  case  in  hand  the  ordinary  rule"s  of  law  applicable 
thereto,  interlarded  with  a  little  common-sense,  there  will  generally 
be  found  but  little  difficulty  in  arriving  at  satisfactory  results. 

Where  land  is  conveyed  in  trust  for  the  benefit  of  a  railroad  com- 
pany, in  consideration  of  the  illegal  agreement  of  the  company  hot 
to  establish  any  depot  or  station  within  three  miles  of  a  certain 
place  on  its  road,  and  the  trustee  afterward  reconveyed  the  property 
back  to  the  grantor,  it  was  held  that  the  company  could  not  main- 
tain a  bill  to  have  the  lots  sold  for  its  benefit,  and  have  the  same 
again  conveyed  to  a  trustee  for  its  benefit,  nor  could  it  claim  the 
right  to  have  the  taxes  paid  on  the  lots  made  a  charge  thereon  for 
its  reimbursement.^ 

Sec.  185.  Contracts  Relating  to  Refreshment-Rooms. — A  lease  by 
a  railway  company  of  premises  upon  its  line,  to  be  used  as  a  refresh- 
ment-room, with  a  provision  that  all  passenger  trains  shaU  be  stopped 
there  for  a  reasonable  period,  of  about  ten  minutes,  except  trains  not 
under  the  control  of  the  company,  is  valid  and  binding,  and  will  be 
specifically  enforced ;  but  where  the  company  carries  the  mails,  and 
the  Postmaster-General,  under  a  statute  giving  him  that  power,  re- 
quires the  company  to  run  a  train  at  a  certain  hour,  stopping  at  the 
station  five  minutes  only,  the  contract  is  not  thereby  broken,  because 
it  is  a  train  not  under  the  control  of  the  company.  But  the  rule 
would  be  otherwise  where  the  statute  did  not  give  the  Postmaster- 
General  such  authority,  but  the  matter  rested  wholly  in  contract.^ 

'  St.  Louis,  Jacksonville,  &  Chicago  *  Phillips  v.  Great  'Westem  Railway 
E.  R.  Co.  V.  Mathers,  104  lU.  257.  Co.,  L.  K.  7  Ch.  409.     In  Flanagan  v. 
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In  another  English  case,  in  a  declaration  in  covenant,  the  plaintiffs 
stated  that  the  defendant  demised  to  them  certain  refreshment-rooms 
at  Swindon  for  ninety-nine  years,  at  the  yearly  rent  of  Id.,  and  that 
the  plaintiffs  covenanted  to  complete,  keep  in  repair,  and  insure  the 
said  rooms  ;  that  the  defendant  covenanted  that,  in  case  the  rooms 
should  be  disused  as  the  regular  and  general  place  of  stoppage  for  the 
refreshment  of  passengers,  it  would  purchase  the  buildings  of  plain- 
tiffs on  certain  terms ;  that  it  was  by  the  said  indenture  declared  to 
be  the  intention  of  defendant,  and  the  understanding  of  the  plain- 
tiffs, that  all  trains  conveying  passengers, — not  being  goods  trains, 
or  trains  to  be  sent  express  or  for  special  purposes,  or  trains  not 
under  the  control  of  the  defendant,  —  which  should  pass  the  Swindoii 
station,  up  or  down,  should  stop  there  for  refreshment  of  passengers 
for  a  reasonable  time,  of  about  ten  minutes,  and  that  the  defendant 
covenanted  and  agreed  with  the  plaintiffs  not  to  do  any  act  which 
should  have  an  effect  contrary  to  the  above  intention.     The  breach 


Great  Western  Kailway  Co.,  L.  E.  7  Eq. 
116,  u  railway  company  entered  into  an 
agreement  under  seal  to  grant  to  A.  a  lease 
for  ninety-nine  years  of  the  hotel  to  be 
erected  at  a  certain  station  in  X.,  with 
powers  for  the  company  to  determine  the 
lease  if  any  complaint  as  to  the  mode  of 
carrying  on  the  business  should  not  be 
remedied  within  three  months  after  notice 
of  such  complaint.  It  was  also  agreed 
that  the  lessees  "should  hare  the  occupa- 
tion of  the  refreshment-rooms  at  X.  sta- 
tion, subject  to  the  same  restrictions  and 
provisions  as  relate  to  the  carrying  on  the 
business  of  the  hotel,  both  as  regards  the 
quality  and  prices  of  provisions,  and  man- 
agement thereof."  The  lease  granted  in 
pursuance  of  this  agreement  was  confined 
to  the  hotel,  and  contained  no  mention  of 
the  refreshment-rooms.  The  refreshment- 
rooms  on  the  up  line,  adjoining  the  hotel, 
had  been  always  occupied  with  it.  In 
1849,  B.,  a  director  of  the  company  (head 
of  a  firm  at  X.,  who  were  assignees  of  the 
lease  of  the  hotel)  erected,  at  a  cost  of 
£200,  refreshment-rooms  on  the  down 
line,  pursuant  to  an  alleged  agreement 
with  the  company  that  his  lirm  should 
have  a  lease  of  such  refreshment-rooms 
for  a  term  co-extensive  with  the  lease  of 
the  hotel.  The  only  evidence  of  such 
agreement  was  this  minute  in  the  books 


of  the  company  :  "  A  ground  rent  of  £6 
per  annum  was  ordered  to  be  fixed  for  the 
new  refreshment-rooms  buQt  by  the  lessees 
at  the  down  station  in  X."  In  1867  the 
company  gave  notice  to  C,  the  assignee 
from  B.  of  the  lease,  and  occupier  of  both 
refreshment-rooms,  that  its  arrangements 
with  reference  to  a  new  station  (recently 
erected)  at  X.  would  involve  the  deter- 
mination of  his  tenancy  of  the  existing  re- 
freshment-rooms. It  was  held,  1.  As  to 
the  refreshment-rooms  on  the  down  line, 
that  no  agreement  of  which  the  specific 
performance  could  be  granted  was  proved, 
and  that  in  any  case  the  court  could  not 
enforce  specific  performance  of  an  agree- 
ment by  a  director  with  the  company  for 
the  benefit  of  himself  or  his  firm.  2.  As 
to  the  upper  refreshment-rooms,  that  the 
occupation  was  not  determinable  at  the 
mere  will  of  the  company,  and  that  C.  was 
entitled  to  have  the  agreement  of  1840 
can-ied  into  eSect  by  having  a  deed  ex- 
ecuted to  him  as  the  assignee  of  A.,  with 
all  proper  provisions,  granting  the  right  of 
occupation  of  the  upper  refreshment-rpoms 
to  him,  his  assigns  and  nominees,  being 
tenants  of  the  hotel,  subject  to  the  pro- 
visions and  restrictions  contained  in  the 
agreement.  Flanagan  v.  Great  Western 
Railway  Co.,  L.  E.  7  Eq.  116. 
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alleged  was  that,  whilst  the  Swindon  station  was  used  as  the  regular 
and  general  place  of  stoppage  for  refreshment  of  passengers,  the  de- 
fendant caused  trains  carrying  passengers,  —  being  trains  under  the 
control  of  the  defendant,  and  not  express  trains,  etc.,  —  to  pass  the 
Swindon  station,  both  up  and  down,  without  stopping  there  for 
the  refreshment  of  passengers  for  a  reasonable  period,  of  about  ten 
minutes  or  any  other  reasonable  period,  and  caused  the  trains  to 
stop  there  for  a  short  and  unreasonable  period,  to  wit,  one  minute 
and  no  more,  not  being  sufficient  to  enable  the  passengers  to  obtain 
any  refreshment  there.  It  was  held,  on  demurrer,  that  the  declara- 
tion of  the  above  intention,  taken  in  conjunction  with  the  rest  of 
the  indenture,  amounted  to  an  absolute  covenant  by  the  defendant 
that  the  arrangement  for  trains  to  stop  at  Swindon  should  continue 
as  long  as  the  company  chose  to  make  it  the  general  place  of  stop- 
page for  refreshment ;  and  that  a  good  breach  was  assigned.^ 

Sec.  186.  Free  passes,  Contract  to  give. — A  contract  based  upon 
a  good  consideration  to  give  a  person,  or  a  person  and  his  family  a 
free  pass  over  its  road  during  the  life  of  such  person,  is  valid  and 
binding,  and  the  party  may  upon  the  refusal  of  th^  company  to  per- 
form the  contract,  proceed  in  equity  for  a  specific  performance ;  ^  or 
by  an  action  for  damages.^  An  agreement  between  two  companies 
by  which  a  railway  company  agrees  to  furnish  passes  for  certain 
officers,  and  employes,  is  valid.*  But  a  mere  naked  agreement 
to  give  a  person  a  pass  for  life  is  nudum  pactum,  and  not  en- 
forceable. 

Sec.  187.  Contract  to  stop  Trains  at  a  certain  Place. — A  con- 
tract entered  into  by  a  railroad  company  upon  good  consideration 
to  stop  its  trains  at  a  certain  place  so  long  as  its  road  exists,  is  valid 
and  binding.  Thus,  where  a  deed  for  right  of  way  expressed  the 
consideration  and  condition  to  be  that  the  railway  company  should 
build,  and  forever  maintain,  a  switch  to  a  mill  on  the  land,  it  was 
held  that  this  was  a  covenant  real  and  runs  with  the  land. 

If  an  intermediate  owner  of  the  mill  had  agreed  to  release  the 
railroad  company  from  building  and  maintaining  such  switch,  and 
the  company  in  consideration  thereof  had  agreed  to  stop  at  specified 
times  its  freight  trains  at  the  door  of  such  mill  for  its  accommoda- 

1  Eigby  V.  Great  Western  Railway  Co.,  "  Erie,  &c.  E.  E.  Co.  v.  Douthet,  88 

4  Eng.  E.  E.  &  Canal  Cases,  190 ;  14  M.  Penn.  St.  243. 
&  W.  811.  «  Niagara  Falls  Bridge  Co.  v.   Great 

^  Bettridge  v.  Great  Western  Eailway  Western  Bailway  Co.,  25  U.  C.  (Q.  B.) 

Co.,  3  Grant  (U.  C),  58.  313. 
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tion,  a  subsequent  owner  could  have  this  modified  contract  specifi- 
cally enforced  by  a  court  of  equity,  but  he  could  not  sue  upon  it  at 
law ;  but  if  such  contract  was  made  by  the  plaintiff  instead  of  by 
an  intermediate  owner  of  the  mill,  he  might  sue  upon  it  at  law.^ 
And  a  court  of  equity  will  restrain  a  breach  of  such  a  contract.^ 

Sec.  188.  Guaranty  of  Bonds  of  other  Kailroad  Corporations. — 
As  the  bonds  of  railroad  corporations  are  negotiable  securities  by  the 
usages  of  trade,  and  as  a  railroad  corporation  may  indorse  such  secur- 
ities in  the  due  course  of  business,  it  is  held  that,  even  if  there  is  no 
authority  conferred  upon  it  to  do  so  by  its  charter  or  the  general 
statutes,  the  guaranty  by  one  railroad  company  of  the  bonds  of 
another  company  will  be  binding  upon  it  in  favor  of  lond  fide 
holders  thereof.*    Where  the  statute  confers  express  authority  upon 


1  Lydick  v.  Baltimore  &  OMo  E.  E. 
Co.,  17  West  Va.  427. 

*  Lindlay  v.  Great  Northern  Eailway 
Co.,  17  Jur.  522. 

8  In  Amat  v.  Erie  E.  E.  Co.,  5  Hun 
(K.  Y.),  608;  affirmed  67  N.  Y.  315.  The 
defendant  was  an  existing  railroad  cor- 
poration, created  hy  the  laws  of  this  State, 
owning  and  operating  a  railroad  from  the 
cities  of  New  York  and  Newburgh,  on  the 
Hudson  river,  to  Lake  Erie.  The  Boston, 
Hartford,  and  Erie  Railroad  Company  was 
also  a  railroad  corporation,  which,  under 
the  laws  of  Connecticut,  sanctioned  by  the 
laws  of  Massachusetts,  owned  and  opei'ated 
a  railroad  from  Waterbury,  Connecticut, 
to  the  city  of  Boston,  and  under  authority 
of  the  laws  of  New  York  was  authorized 
to  construct  and  operate  a  railroad,  to  con- 
nect with  said  other  railroad,  terminating 
at  Waterbury,  to  the  Hudson  river,  at 
Fishkill,  opposite  to  Newburgh.  On  the 
8th  day  of  October,  1867,  these  two  rail- 
road corporations  entered  into  an  agree- 
ment, whereby  the  former  agreed  to 
guarantee  the  semi-annual  payment  of  in- 
terest on  a  certain  number  of  mortgage 
bonds,  to  be  issued  by  the  latter  in  con- 
sideration thSt,  as  soon  as  any  part  of  its 
road  between  Newburgh  and  Boston  was 
completed  and  in  operation,  so  as  to  af- 
ford a  business  connection,  all  business 
passing  from  one  road  to  the  other,  should 
be  done  on  joint  account,  receipts  to  be 
apportioned,  etc.  TJpon  the  strength  of 
said  agi'eement,  certain  bonds  were  issued 


by  the  Boston,  Hartford,  &  Erie  corpora- 
tion, as  contemplated  by  said  agreement, 
and  the  coupons  attached  to  said  bonds 
were  guaranteed  by  the  defendant.  These 
bonds  and  coupons  were  negotiable.  The 
defendant  subsequently  became  possessed 
of  all  the  bonds  the  coupons  of  which  it 
had  guaranteed  ;  and  the  bonds  with  the 
coupons  attached  and  guarantee  thereon, 
now  in  suit,  were  by  the  defendant  trans- 
ferred, for  value,  to  the  plaintiff's  testa- 
tor. The  coupons  were  regularly  paid  as 
they  became  due,  by  the  defendant,  up  to 
July,  1869.  The  court  say:  "The  one 
question  presented  by  this  case  is  the 
power  of  the  defendant  to  guarantee  the 
coupons  attached  to  the  bond  of  another 
railroad  corporation.  No  question  is  made 
as  to  the  form  of  the  act,  or  whether  the 
other  corporation  had  power  to  enter  into 
the  contract  which  formed  the  considera- 
tion of  said  act.  Neither  does  the  ques- 
tion whether  the  agreement  was  wise  or 
unwise  enter  into  the  consideration.  The 
defendant's  counsel  takes  the  broad  ground 
that  any  '  contract  or  undertaking  on  the 
part  of  a  corporation  beyond  the  scope 
and  limit  of  the  express  and  implied  pow- 
ers conferred  upon  it  by  law,  is  illegal  and 
void,'  and  that  such  an  act  as  the  one  in 
question  is  not  among  the  express  or  im- 
plied powers  of  the  defendant.  The  ques- 
tion then  is,  what  powers  may  be  implied 
as  belonging  to  the  defendant  corporation. 
As  a  railroad,  it  was  authorized  to  con- 
tract for  the  transporting  of  freight  and 
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a  company  to  guarantee  the  bonds  of  another  company,  a  mere  fail- 
ure on  the  part  of  the  guaranteeing  company  to  pursue  the  mode 


passengers,  — not  alone  to  be  taken  up  and 
set  down  upon  its  own  road  or  within  its 
termini,  but  to  and  from  any  point  be- 
yond its  road.  To  that  end  it  has  been 
held  that  a  railroad  corporation,  for  the 
purpose  of  furthering  and  promoting  its 
business  traffic,  may,  unless  expressly  for- 
bidden or  restricted  in  its  charter,  contract 
with  other  corporation!)  for  the  use  of  each 
other's  road,  or  combine  their  business,  so 
long  as  they  do  not  form  a  copartnership. 
The  English  courts  have  held  that  an 
agreement  between  two  railroad  corpora- 
tions, whereby  one  was  given  the  use  of 
the  othei's  road  for  a  proportion  of  the 
rates  and  fares,  allowing  one  company  to 
fix  the  rates,  is  not  void.  M.  K.  Co.  v.  G. 
W.  E.  Co.,  L.  R.  8  Ch.  App.  841.  And 
so  an  agreement  between  two  companies  to 
share  the  profits  and  expenses,  .so  that  the 
arrangement  is  not  a,  partnership,  is  not 
ultra  vires.  Brice  on  Ultra  Vires,  282, 
291,  and  cases  cited.  In  this  State  such 
contracts  were  authorized  as  early  as  1839. 
A  statute  of  that  year  enacted  that  '  it 
should  be  lawful  thereafter  for  any  rail- 
road corporation  to  contract  with  any 
other  railroad  corporation  for  the  use  of 
their  respective  roads,  and  thereafter  to 
use  the  same  in  such  manner  as  may  be 
prescribed  in  such  contract,'  etc.  This 
statute  has  not  been  repealed  expressly  or 
impliedly  by  any  subsequent  acts ;  on  the 
contrary,  all  subsequent  legislation  has 
tended  to  promote  and  encourage  business 
connections  and  interchanges  of  traffic  be- 
tween railroads,  not  only  in  this  State, 
but  with  other  States,  when  a  continuous 
line  can  be  formed  by  such  connections. 
In  fact,  this  principle  was  recognized  by 
an  act  of  Congress,  passed  in  1866.  See 
U.  S.  Revised  Statutes,  p.  X022.  The 
contract  between  these  two  coi-porations 
must  be  regarded  as  made  for  the  purpose, 
and  with  the  intent  of  promoting  inter- 
changes of  traffic  and  business.  It  is  to 
be  inferred  as  made  in  good  faith  and  for 
the  benefit  of  both.  As  such  combina- 
tions are  not  against  public  policy,  the 
authority  in  the  defendant  to  make  it 
should  be  regarded  as  among  its  implied 
powers.     Having  the  power  to  do  the  act. 


the  manner  or  form  of  doing  it  is  not  made 
a  question.  Neither  does  the  question  of 
performance  by  the  Boston,  Hartford,  and 
Erie  corporation  arise.  Having  lawfully 
put  its  name  to  negotiable  instruments, 
and  they  having  passed  into  the  hands  of 
third  parties  for  value,  the  defendant  can- 
not shelter  itself  under  a  non-performance 
by  the  other  party.  Assuming  the  de- 
fendant had  the  power  to  make  such  con- 
tract, it  might  make  its  obligation  to  pay 
in  any  form  it  saw  fit.  Curtis  v.  Leavitt, 
15  N.  Y.  9  ;  35  id.  506 ;  27  id.  560. 
Again,  as  there  is  nothing  in  the  charter 
of  the  defendant  prohibiting  it  from  enter- 
ing into  a  contract  like  this  with  the  Bos- 
ton, Hartford,  and  Erie  Railroad  Company, 
and  no  steps  having  been  taken  by  the 
sovereign  power  for  annulling  its  chai-ter, 
it  does  not  lie  in  its  own  mouth  '  to  say 
that  the  contract  into  which  it  had  en- 
tered was  void,  as  beyond  its  capacity. 
There  is  another  view  of  this  case  on 
which,  it  seems  to  me,  this  judgment 
should  be  sustained,  irrespective  of  the 
question  whether  the  defendant  was  au- 
thorized to  guarantee  the  coupons  of  an- 
other corporation  or  not.  It  appears  from 
the  case  and  the  findings,  that  the  bonds 
to  which  were  attached  the  coupons  in 
suit,  with  the  guarantee  thereon,  were 
transferred  by  the  defendant  to  the  plain- 
tifi^s  testator  for  value.  The  defendant 
had  capacity  to  borrow  money  or  purchase 
property,  and  give  its  obligations  in  pay- 
ment, or  guarantee  obligations  of  others, 
held  by  it,  in  payment.  The  defendant, 
therefore,  became  liable  to  plaintiff  as 
upon  its  own  original  obligations,  irre- 
spective of  the  origin  of  the  bonds  ;  and  it 
cannot  now  repudiate  that  obligation. 
Having  transferred  the  bonds  itself,  and 
received  the  avails  thereof,  the  corpora- 
tion must  be  held  as  estopped  from  deny- 
ing its  liability  upon  its  guaranty  of  the 
coupons.  Rem.sen  v.  Grave.s,  41  N.  Y. 
471  ;  Bissell  v.  M.  S.  &  N.  I.  R.  Compa- 
nies, 22  id.  258  ;  Parish  v.  Wheeler,  22 
id.  494  ;  St.  John  v.  Roberts,  31  id.  441. 
See  also  Zabiiskie  v.  Cleveland,  &c.  B.  E. 
Co.,  23  How.  (U.  S.)  381 ;  Opdyke  v. 
Pacific  E.  E.  Co.,  3  Dill.  (IT.  S.  C.  C.) 
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specified  in  the  statute  •will  not  invalidate  such  guaranty  in  the 
hands  of  a  bond  fide  holder.^ 

The  rule  in  neference  to  this  class  of  securities  is  that  a  purchaser 
is  not  bound  to  look  beyond  the  face  of  the  bonds  and  the  mortgage 
given  to  secure  them,  and  if  there  is  nothing  there  to  put  him  on 
inquiry,  he  is  not  bound  to  look  further  to  ascertain  whether  there 
is  a  defect  of  authority.^  There  should  be  a  consideration  for  such 
guaranty,  but  a  lease  of  the  road  to  the  guaranteeing  company  has 
been  held  sufficient.^ 

Sec.  189.  Power  to  build  Branches,  lateral  Roads.  —  There  is  no 
question  but  that,  for  the  convenience  of  its  customers  who  have  large 
amounts  of  freight,  a  railroad  company  may  build  side  tracks,  or 
spurs  or  branches  of  its  road  within  the  limits  of  the  towns  through 
which  it  is  located,  provided  it  can  obtain  the  consent  of  the  land- 
owners over  which  its  track  must  be  laid ;  but  unless  expressly 
authorized  to  do  so,  it  cannot  extend  its  line,  or  exercise  the  right 
of  eminent  domain  for  the  construction  of  such  spurs  or  branches  of 
its  road.*  But  where  it  builds  such  spurs  or  branches  for  the  con- 
venience of  its  customers,  and  the  development  of  its  business,  with- 
out special  authority,  it  stands  in  the  same  position  as  an  individual 
would  who  should  build  a  railroad,  upon  his  own  land  or  under  a 
license  from  others ;  and  is  not  protected  by  its  franchises  from  lia- 
bility for  damages  or  nuisances  resulting  therefrom. 

If  the  company  is  authorized  to  build  branch  or  lateral  roads  to 
mines,  quarries,  manufacturing  establishments  or  other  points  within 
certain  limits,  it  may  in  the  absence  of  any  limitations  in  that  re- 
spect, exercise  the  right,  and  take  lands  for  such  purposes  at  any 
time.  But  the  right  to  construct  such  railways  generally  depends 
upon  charter  provision  and  unless  power  to  build  them  is  conferred 
upon  a  company  by  its  charter,  either  in  express  terms  or  by  neces- 
sary implication,  they  cannot  be  constructed.^    And  a  provision  in 

55  ;  Cozart  v.  Georgia,  &c.  R.  R.  Co.,  54  Lean  (U.  S.  C.  C),  425;  Atlantic,  &o. 

Ga.  379  ;  Chicago,  &o.  E.  E.  Co.  v.  How-  E.  R.  Co.  v.  St.  Louis,  3  Mo.  App.  315 ; 

ard,  7  Wall.  (U.  S.)  392.  Pittsburgh  v.  Penn.  E.  R.  Co.,  48  Penn. 

1  Madison,  &c.  E.  E.  Co.  v.  Korwieh  St.  355  ;  State «.  St.  Louis,  &c.  E.  E.  Co.  ; 
Savings  Society,  24  Ind.  457  ;  Zabriskie  Attorney-General  v.  West  Wisconsin  R.  E. 
V.  Cleveland,  &c.  E.  R.  Co.,  23  How.  Co.,  36  Wis.  36  ;  Morris  &  Essex  E.  R. 
(U.  S.)  381.  But  see  Cozart  v.  Georgia,  Co.  v.  Central  R.  R.  Co.,  31  N.  J.  L.  205. 
&c.  E.  R.  Co.,  ante.  6  Morris  &  Essex  E,  E.  Co.  v.  Central 

2  Stanton  e.  Trustees,  &c.,  2  Woods  E.  E.  Co.  of  N.  J.,  42  N.  J.  L. ;  New  Or- 
(TJ.  S.  C.  C),  523.  leans  &  CaiTollton  E.  E.   Co.  v.  Second 

'  Law  V.  Pacific  R.  R.  Co.,  ante.  Mun.  of  N.  0.,  1  La.  An.  128  j  Knight 

*  Works  i>.  Junction  E.  R.  Co.,  5  Mo-    v.  CarroUton  E.  R.  Co.,  9  La.  An.  284. 
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a  charter  that  all  railroad  companies  shall  have  the  right  to  run 
upon  equal  terms  over  the  track  of  the  company  in  question,  does 
not  authorize  the  construction  of  a  branch  to  enable  a  certain  other 
railroad  company  to  enjoy  the  privilege  granted  by  the  charter.^ 
Where  a  railroad  company  was  authorized  by  its  charter  "  to  con- 
struct branch  roads  from  the  main  route  to  other  towns  or  places  in 
the  several  counties  through  which  the  road  might  pass,"  it  is  held 
to  be  limited  to  the  construction  of  branch  roads  which  leave  the 
main  route  and  terminate  in  the  same  county.  It  cannot  extend 
such  branches  into  another  county.^  But  a  railroad  company  hav- 
ing power  to  build  a  branch  road  may,  under  that  power,  construct 
a  branch  commencing  near  one  of  the  termini  and  running  in  the 
same  general  direction  as  the  main  line,  so  as  practically  to  form  an 
extension  thereof.^  Where  the  charter  confers  a  right  to  build  branch 
roads  the  presumption  follows  that  the  company  has  the  same  right 
to  condemn  lands  whereon  to  construct  such  roads  as  in  the  case  of 
the  main  line*  And  a  limitation  in  the  original  charter  as  to  the 
time  within  which  the  road  must  be  finished,  does  not  apply  to  branch 
roads,  at  least  where  the  right  of  way  to  build  branch  roads  has  been 
acquired  prior  to  the  expiration  of  the  period  mentioned  in  the 
charter.^  And  where  no  limit  is  fixed  in  the  charter  to  the  time 
within  which  branch  roads  may  be  constructed,  the  courts  cannot 
fix  any  limit,  and  where,  by  an  act  of  the  legislature,  the  time  for 
completing  the  main  road  has  been  extended,  the  provision  applies 
also  to  the  case  of  lateral  railroads.^  But  a  feeble  railroad,  of  doubt- 
ful ability  to  construct  any  road  between  the  terminal  points  of  its 
charter,  will  be  restrained,  at  the  suit  of  a  municipality  which  has 
subscribed  to  it,  from  wasting  its  means  in  the  construction  of 
branch  roads ;  and  where  the  subscriptions  were  conditioned  upon 

1  Bait.  &  Hale  G.  T.  Co.  v.  TTnion  Louis,  66  Mo.  228.    And  a  railroad  com- 

R.  E.  Co.,  35  Md.  224.     Under  the  Union  pany  has  power  to  condemn  lands  for  new 

Depot  Act  of  the  State  of  Missouri,  en-  side  tracks  leading  from  its  main  road  to 

couraging   all   railroads  running  to    St.  the  depot  buildings  whenever  such  tracks 

Louis  to   centre  at  the  Union  depot,  a  become  necessary  to  the  proper  manage- 

company  whose  road  runs  near  that  city  ment  and  operation  of  the  road.    Toledo 

has  a  right  to  construct  a  branch  road  to  &  Wabash  R.  R.  Co.  v.  Daniels  et  al.,  16 

the  depot,  where  it  is  by  its  charter  au-  Ohio  St.  890. 

thorized  to  construct  lateral  roads.     Mis-         *  Newhall  v.  Galena  &  Chicago  Union 

Bouri  V.  St.  L.,  K.  C,  &  N.  Ry.  Co.,  3  Mo.  E.  R.  Co.,  14  111.  273. 
App.  130.  6  Atlantic  &  Pacific  E.  R.  Co.  v.  St. 

"  Works  V.  Junction  E.  R.,  5  McLean  Louis,  66  Mo.  228. 
(U.  S.),  425.  «  NewhaU  v.  Galena  &  Chicago  Union 

=  Atlantic  &  Pacific  R.  R.  Co.  v.  St.  R.  R.  Co.,  14  111.  273. 
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the  road  running  through  the  town,  and  the  construction  of  the 
branch  is  substantially  an  evasion  of  that  condition,  and  a  diversion 
of  the  road  from  the  municipality,  the  company  will  be  restrained 
on  that  ground  from  building  it.^  There  seems  now  to  be  no  ques- 
tion but  that  the  legislature  may  constitutionally  authorize  a  railroad 
company  to  construct  lateral  railroads  to  private  manufacturing  and 
mining  establishments  along  its  route,  and  to  appropriate  land 
therefor  by  virtue  of  the  power  of  eminent  domain.  Such  a  taking 
is  held  to  be  for  the  public  use  because  it  tends  to  develop  the 
industrial  powers  of  the  State  and  increase  the  facilities  for  bringing 
out  and  developing  its  resources,  and  increases  its  general  wealth  and 
prosperity.^  But  the  right  to  build  such  branches  cannot  exist,  except 
when  they  lead  from  the  main  line  of  a  railway  already  constructed.^ 
Sec.  190,  Power  to  Contract  to  carry  beyond  its  Line  :  for  future 
Treights.  —  A  railroad  corporation  has  authority  to  contract  for  the 
transportation  of  either  passengers  or  goods  beyond  its  own  line,  and 
when  it  does  so  contract,  it  becomes  liable  for  injuries  occurring  to 
either,  although  they  result  from  the  negligence  of  other  carriers.* 
In  Connecticut  a  different  doctrine  is  held,^  but  the  rule  is  settled  as 
stated  in  the  text  by  the  weight  of  authority,  both  in  this  country 
and  in  England  ;®  and  being  a  contract  relating  to  the  business  for 
the  prosecution  of  which  it  was  created,  and  there  being  no  express 

1  Platteville  v.  Galena,  &c.  E.  R.  Co.,  ter,  &o.  R.  E.  Co.,  48  N.  H.  339  ;  Cinoin- 

43  Wis.  493.  '  nati,  &c.  E.  E.  Co.  v.  Pontius,  19  Ohio 

'  Getz's  Appeal,  65  Penn.  St.  1.  St.  221  ;  Caudee  v.  Penu.  E.  E.  Co.,  21 

'  Keeling  v.  Griffin,  36  Penn.  St.  305.  "Wis.  582  ;  Perkins  v.  Portland,  &o.  R.  E. 

*  Noyes  ».  Rutland  &  Burlington  E.  R.  Co.,  47  Me.  573  ;  Wheeler  v.  San  Fran- 
Co.,  27  Vt.  110  ;  Morse  v.  Brainerd,  41  eisco,  &c.  E.  R.  Co.,  31  Cal.  46  ;  Balti- 
id.  550  ;  Grover  &  Baker  Sewing- Machine  more,  &c.  Steamhoat  Co.  v.  Brown,  54 
Co.  V.  Missouri,  &c.  R.  R.  Co.,  72  Mo.  Penn.  St.  77. 

072 ;    Ogdensburgh,   &c.    R.   E.    Co.   v.         «  Hood  v.  N.  Y.  &  N.  H.  E.  R.  Co., 

Pratt,  22  Wall.  (0.  S.)  123  ;  Ohio,  &c.  22  Conn.  1  ;  Converse  v.  Norwich  Trans- 

E.  E.   Co.   V.  McCarthy,  96  U.  S.   258.  portation  Co.,  33  id.  166. 
This  question  was  raised,   and  after  the         '  Wilby  v.  West  Cornwall  Eailway  Co., 

most  searching  consideration,  was  decided  2  H.  &  K.  703.     A  railway  company  may 

in  accordance  with  the  doctrine  stated  in  contract  for  the  conveyance  of  passengers 

the  text  in  Bissell  v.  Michigan,  &c.  E.  E.  from  one  of  its  stations  to  an  adjoining 

Co.,  22  N.  Y.  258  ;  Illinois  Central  R.  R.  village,   and,   while  strictly  it  may  not 

Co.  V.  Copeland,  24  111.  332  ;  Hill  Mfg.  have  the  power  to  run  a  line  of  stages  in 

Co.  V.  Boston  &  Lowell  E.  R.  Co.,  104  connection  with  its  road,  yet  having  un- 

Mass.  122  ;  Feital  v.  Middlesex  E.  E.  Co.,  dertaken  to  do  so,  it  is  liable  upon  con- 

109  Mass.    398  ;    Stewart   v.   Erie,    &c.  tracts  made  in  relation  thereto,  and  as  a 

Transportation  Co.,  17  Minn.  372;  Mil-  carrier  whUe  so  engaged  therein.    Buffet  ». 

nor  V.  N.  Y.  &  N.  H.  E.  E.  Co.,  53  N.  Y.  Troy  &  Boston  E.  E.  Co.,  36  Barb.  (S.  Y.) 

863  ;  Root  v.  Great  Western  R,  E.  Co.,  420  ;  aflSrmed  40  N.  Y.  168. 
45  id.  524  ;  Nashua  Look  Co.  v.  Worcea- 
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prohibition  in  the  statute,  it  is  difficult  to  see  upon  what  ground  such 
a  contract  can  be  said  to  be  ultra  vires.  It  certainly  is  promotivB 
of  public  convenience,  and  therefore  cannot  be  said  to  be  contrary  to 
public  policy.  If  such  contracts  are  in  excess  of  its  powers,  yet  as 
between  it  and  strangers,  who  are  unaware  of  the  feet,  it  is  pre- 
sumed to  have  authority,  and  not  only  is  the  burden  upon  it  to 
establish  its  incapacity,  but  if  the  want  of  power  is  not  apparent,  it 
is  binding  upon  it  as  to  a  person  who  has  l(md  fde  entered  into  and 
acted  upon  it.^ 

So,  too,  it  is  competent  for  a  railroad  corporation  to  enter  into  a 
contract  for  the  transportation  of  freight  at  certain  rates,  for  a  fixed 
period.  Thus,  in  an  Ohio  case,^  the  plaintiff  road  entered  into  a  con- 
tract with  the  defendant  to  transport  its  freight  between  certain  points 
at  certain  fixed  rates  for  the  period  of  ten  years,  and  it  was  held  that 
the  contract  was  not  ultra  vires  and  was  therefore  binding  upon  the 
parties:  Johnson,  J.,  said :  "  The  substance  of  this  claim  is,  that  a 
board  of  directors  of  a  railway  corporation  have  no  authority  to  bind 
the  corporation  for  a  term  of  years,  or  for  any  future  time,  however 
short,  which  in  any  manner  abridges  or  suspends  the  discretion  of  the 
same  or  any  future  board  to  fix  rates  such  as  '  the  exigencies  of  the 
corporation  and  the  public  good  might  req^uire,'  —  in  short,  that 
such  a  contract  is  ultra  vires,  notwithstanding  the  contract  when 
made  is  based  upon  a  sufficient  and  valuable  consideration  received 
by  the  corporation,  and  was  in  all  respects  fair  and  reasonable.  In 
the  discussion  of  this  proposition,  it  is  of  the  first  importance  that 
it  should  be  carefully  distinguished  from  other  questions  of  some- 
what kindred  nature,  which  the  learned  counsel  have  blended  with 
it  in  the  argument. 

"  1.  It  is  distinguishable  from  that  class  of  contracts,  sometimes 
made  by  common  carriers,  which  are  held  to  be  void  because  they 
unjustly  discriminate  in  favor  of  one  shipper  over  another.  The 
invalidity  of  such  contracts  arises  from  the  fact,  that  it  is  against 
public  policy  to  allow  any  common  carrier,  whether  an  individual 
or  a  corporation,  to  give  an  illegal  preference  to  one  shipper  over 
another,  for  the  same  kind  and  amount  of  service.  When  such  is 
the  nature  of  the  contract  for  transportation,  its  validity  or  inval- 
idity does  not  depend  upon  the  individual  or  corporate  character 

1  Texas,  &c.  E.  R.  Co.  v.  Robard,  60         »  Cleveland,  &o.  E.  R.  Co.  ti.  Himrod 
Tex.  S45  ;  48  Am.  liep.  268  ;  Cleveland,     Furnace  Co.,  omte. 
&o.  R.  R.  Co.  V.  Himrod  Furnace  Co.,  37 
Ohio  St.  321  ;  41  Am.  Rep.  609. 
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of  the  carrier,  but  upon  the  provisions  of  the  contract  itself,  unless 
the  terms  of  the  charter  of  the  corporation  limit  its  power  to  con- 
tract in  this  respect.  These  contracts  are  not  enforceable  because 
they  are  against  public  policy,  and  not  because  they  are  ultra  vires^ 
An  act  of  a  corporation  is  ultra  vires  when  it  is  beyond  the  chartered 
powers  of  the  corporation,  and  is  therefore  said  to  be  void.  It  may 
also  be  void'  because  it  is  against  public  policy  as  declared  by  stat- 
ute, or  the  fundamental  law,  or  for  any  reason  that  would  make  a 
like  contract  of  an  individual  void.  In  the  case  before  us,  the  court 
charged  the  jury  as  fo  what  constituted  an  invalid  contract  on 
account  of  discrimination.  That  charge  was  not  prejudiciial  to  the 
plaintiff  in  error.  The  jury  found  as  a  feet  that  this  contract  was 
not  obnoxious  to  this  objection.  A  careful  review  of  the  evidence 
satisfies  us  that  the  jury  were  warranted  in  so  finding.  This  elimi- 
nates from  the  problem  the  question  of  the-  invalidity  of  this  con- 
tract on  the  ground  of  discrimination. 

"  2.  That  such  a  contract  is  not  void  for  want  of  a  sufficient  con- 
sideration to  support  the  promise  of  the  railroad  company,  nor  for 
want  of  mutuality  of  obligation  between  the  parties,  was  settled  in 
this  case,  whea  it  was  here  before.^  We  see  no  reason  to  disturb 
that  decision. 

"  3.  This  is  not  a  question  of  the  abuse,  by  the  board  of  directors, 
of  the  judgment  and  discretion  vested  in  them  by  law  to  contract 
for  transportation^  Neither  the  stockholders  nor  the'  public  authori- 
ties are  here  complaining.  It  is  not  even  insisted  that  the  rates 
fixed  by  the  contract  are  not  reasonable  and  advanteigeous  to  thd 
railroad  company,  nor  that  the  board  of  directors  did  not  act  in  per- 
fect good  faith.  In  view  of  the  evidence  and  the  Verdict,  we  have 
the  right  to  assume  that  the  contract  was  to  the  mutual  advan- 
tage of  both  parties,  that  it  was  made  in  good  faith,  and  that  itS' per- 
formance for  the  whole,  term  would  not  have  been  injurious  to  the 
interfest  of  the  stockholders,  or  in  any  way  suspend  or  abridge  the 
powers  conferred  to'  discharge  the  duties  the  corporation  owed  to  the 
public  as  a  common  carrier,  to  carry  for  all  on  equal  terms. 

"  4  Keither  does  the  length  of  time  the  contract  has  to  run  affect 
the  question  of  power.  A  contract  for  a  less  time  than  ten  years, 
or  indeed  for  any  time,  is  iiivalid  if  there  is  no  cofpoi^ate  power  to 
make  time  contracts  for  transportation.  If  the  power  exists  to  make 
a  time  contract  for  transportation,  the  discretion  thus  vested  may 

>  Himrod  Furnace  CoT  v.  C.  &  M.  B.  B.  Co.,  22  Ohio  St.  4Sl. 
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be  abused  to  the  prejudice  of  the  corporation  and  its  stockholders. 
For  such  abuse  of  vested  powers,  the  law  furnishes  a  remedy  in 
proper  cases,  as  in  other  cases  of  a  breach  of  trust  by  boards  of 
directors  of  corporations.  So  it  might  by  such  a  contract  grant  a 
monopoly  to  one  shipper,  and  thus  render  it  incapable  of  carrying 
for  others.  It  is  not  claimed  that  the  existence  of  this  contract 
impairs  the  capacity  of  the  company  to  carry  for  others  as  its  public 
duty  requires.  We  are  thus  brought  to  the  question,  whether  the 
board  of  directors  had  the  power  or  capacity  to  make  a  contract  to 
transport  property  for  a  fixed  time.  This  depends  upon  its  char- 
tered powers. 

"  Every  undertaking  to  carry  persons  or  property  rests  upon  con- 
tract, express  or  implied.  It  may  be  the  result  of  an  express 
contract,  agreed  upon  by  the  parties,  or  it  may  arise  by  implication  of 
law.  In  either  case  it  is  a  contract  which  gives  the  company  the 
right  to  demand  and  receive  compensation.  The  power  that  exists 
to  make  a  contract  for  a  single  shipment  will  authorize  a  contract 
for  a  series  of  shipments  or  for  a  period  of  time.  Whether  the  rates 
be  fixed  by  a  schedule  and  posted  up,  or  by  separate  contract  in  each 
case,  is  not  material.  In  either  way,  it  is  a  lawful  exercise  of  the 
power  to  contract  with  the  shipper  for  a  compensation. 

"  We  fully  agree  that  this  corporation  is  the  creature  of  the  law, 
and  that  being  such, '  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inci- 
dental to  its  very  existence ; '  ^  and  that  grants  of  power  to  individuals 
to  construct,  maintain,  and  operate  a  railroad,  as  a  body  corporate, 
which  are  primarily  designed  for  the  profit  of  its  stockholders,  should 
receive  a  strict  construction.  '  The  exercise  of  the  corporate  fran- 
chise, being  restrictive  of  individual  rights,  cannot  be  extended  be- 
yond the  letter  and  spirit  of  the  act  of  incorporation.'  ^  This  does 
not  exclude  the  right  to  use  any  appropriate  means  to  cany  into 
effect  the  powers  expressly  granted,  or  necessarily  implied.  There 
is  a  clear  line  of  distinction  between  cases  involving  the  mode  of 
exercising  granted  powers,  and  those  where  the  power  to  do  the  act 
is  wanting.  If  the  power  to  do  an  act  is  clearly  conferred,  either  by 
express  grant  or  by  necessary  implication,  the  corporation  may  adopt 
any  appropriate  means  not  expressly  forbidden.  The  mode  or  man- 
ner in  which  the  act  shall  be  done  is,  in  the  absence  of  limitations 

•  Dartmouth  College  v.  Woodward,  4  »  Beaty  v.  Knowler,  4  Pet.  (IT.  3.) 
Wheat.  (U.  S.)  618,  636.  3.62. 
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imposed  by  the  charter,  left  to  the  sound  discretion  of  the  corporate 
authority. 

"  In  this  case  the  power  to  make  contracts  for  transportation  can- 
not be  questioned.  Whether  such  contracts  shall  be  made  by  a 
published  tariff  of  rates,  or  as  expressed  in  the  bill  of  lading  which 
accompanies  each  shipment,  or  by  a  general  contract  with  each 
shipper  for  a  longer  or  shorter  term,  rests,  we  think,  in  the  sound 
discretion  of  the  board  of  directors.  If  either  method  is  resorted 
to,  it  is  hut  the  exercise  of  a  power  expressly  granted,  which  is  neces- 
sary and  essential  to  carry  out  one  of  the  leading  objects  of  the  corpora- 
tion, namely,  to  earn  money  for  the  proprietors.  If  this  were  not  so, 
railroad  corporations  would  possess  immunities  that  no  individual 
has." 

Contracts  of  this  character  are  often  of  great  importance  in  the 
creation  and  development  of  business  upon  the  line  of  the  railway, 
and  it  would  be  a  singular  and  anomalous  condition,  if  a  railroad 
company  should  be  denied  the  right  to  bind  itself  by  such  contracts. 
There  certainly  is  no  implied  prohibition  making  them  ultra  vires,  nor 
can  they  be  said  to  be  opposed  to  the  policy  of  the  law.  Upon  the 
principle  that  the  company  could  not  bind  itself  by  a  contract  for  ten 
years,  it  could  not  bind  itself  for  a  single  day,  and  freighters  would  be 
subject  to  the  caprices  of  such  carriers,  and  manufacturers  and  other 
persons  engaged  in  business  upon  its  line  could  make  no  contracts 
for  future  delivery,  because  they  could  place  no  reliance  upon  the 
rates  to  be  charged  for  transportation.  Contracts  of  this  character 
are  not  only  frequent,  but  they  are  often  the  main  inducement  to 
the  opening  and  establishment  of  important  branches  of  business 
upon  the  road,  and  to  hold  that  they  are  contrary  to  the  policy  of 
the  law  would  work  a  serious  public  injury,  and  that,  too,  without 
any  tenable  ground  for  the  doctrine. 

Sec.  191.  When  Corporation  may  set  up  ultra  vires  in  Defence. 
—  Generally,  if  an  act  of  a  corporation  is  shown  to  have  been  one 
which  it  had  no  authority  under  any  circumstances  to  do,  the  plea 
of  vltra  vires  is  available  even  to  the  corporation  itself,  no  matter 
under  what  circumstances  the  alleged  performance  took  place ;  but 
when  the  objection  is  only  that  the  act  could  not  be  performed  with- 
out some  precedent  consent,  or  for  some  limited  purpose,  special 
facts  may  exist  which  meet  and  overthrow  the  defence.  Thus,  a 
person  dealing  with  the  corporation  in  good  faith  may  have  been 
justified  in  assuming  that  the  required  conditions  for  performance  of 
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the  act  did  exist,  and  if  be  has  parted  with  value  on  that  assump- 
tion the  corporation  may  be  bound,  although  it  ought  not  to  have 
acted.^  But  if  a  corporation  had  power  to  borrow  money  for  some 
purposes,  and  has  borrowed  money,  it  cannot  impeach  the  security 
or  evidence  of  debt  given  therefor,  by  showing  that  the  money  was 
applied  to  another  and  prohibited  purpose.  The  doctrine  of  vltra 
vires  cannot  be  carried  to  the  extent  of  rei^uiring  lenders  to  corpora- 
tions to  see  to  it  that  their  money  is  lawfully  employed  by  the  cor- 
porate ofificers.^    Nor  can  it  be  invoked  to  impeach  engagements  of 


1  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543;  State  Board  of  Agriculture  v. 
Citizens'  Street  Ey.  Co.,  47  Ind.  407; 
Monument  Nat.  Bank  o.  Globe  Works, 
101  Mass.  57. 

«  Bradley  v.  BaUard,  55  lU.  418 ; 
Thompson  v.  Lam,l)ert,  44  Iowa,  239.  It 
has  been  held  that  a  contract  by  a  railway 
company  with  a  city,  by  which  the  com- 
pany binds  itself  to  erect  s,  bridge  and 
other  accessory  works  across  a  river,  at  a 
point  where,  by  its  charter,  it  is  not  au- 
thorized to  pass,  and  to  do  this  by  a  defi- 
nite time,  ^nd  in  default  to  pay  a  certain 
sum,  as  liquidated  damages,  sudh  works 
being,  without  legislative  authority,  a 
nuisance,  is  an  illegal  contract,  and  equally 
80  notwithstanding  a  stipulation  that  the 
company  shall  in  the  mean  time  exert 
itself  to  obtain  an  act  authorizing  the  erec- 
tions. The  Mayor  of  Norwich  «.  The  Nor- 
folk Ry.  Co.,  4  El.  &.  Bl.  397.  And 
where  the  chairman  of  a  railway  company 
promised  the  managing  committee  of  a 
proposed  railway  company,  that  in  wn^ 
(sideration  of  their  not  abandoning  their 
project,  but  pursuing  it  in  Parliament,  his 
company  would,  in  case  of  their  bill  being 
rejected,  insure  the  cpmpany  of  whi.oh 
they  were  the  managing  committee  against 
all  loss,  and  would  pay  all  expenses  in- 
curred by  them  in  endeayoiing  to  obtain 
the  act ;  and  the  company  was  authorized, 
by  their  acts,  to  apply  their  funds  in  cer- 
tain ways,  not  including  this, — it  was  held 
that  the  agreement  was  void,  as  it  was  an 
Agreement  made  by  contracting  parties 
who  must  be  presumed  to  know  the  powers 
of  the  defendant's  company,  and  that  the 
company  could  not  do  an  *ot  which  was 
illegal,  or  contrary  to  public  policy  or  the 
proTisicms  of  the  statutes.    MeGregor  v. 


the  Official  Manager  of  the  Beal  &  Dover 
Ey.  Co.,  18  Q.  B.  618.  See  also  East 
Anglian  By.  Co.  v.  Eastern  Counties  Ry, 
Co.,  11  C.  B.  775,  where  the  same  ques- 
tion, in  eifect,  is  determined.  A  contract 
by  which  one  icailway  agrees  to  give  Uip  to 
another  railway  a  part  of  its  profits,  in 
consideration  of  securing  a  portion  of  the 
profits  of  the  other  company,  is  illegal,  and 
ultra  vires.  Shrewsbury  &  Birmingham 
Ey.  Co.  V.  London  &  Northwestern  Ry.  Co., 
6  H.  L.  113.  But  one  company  may  law- 
fully accept  the  lease  of  an  unfinished  jail- 
way  under  a  specified  rent  yearly  after  the 
same  is  finished,  and  may  stipulate  for 
the  payment  in  advance  of  the  rent  for  the 
whole  term  for  the  purpose  of  ,conf>tructin|; 
the  road ;  and  this  will  be  no  infringement 
of  the  statute  allowing  the  connection  of 
the  two  roads  upon  condition  the  fii^ 
company  shall  not  expend  any  portion  of 
its  reserved  funds  for  the  construction  of 
the  other  road.  This  looks  very  mnch  like 
one  company  building  the  road  pf  the  other 
out  of  its  own  funds,  surplus  or  borrowed, 
for  the  use  of  such  road  a  certain  number 
of  years.  If  so,  it  is  converting  surplus 
into  capital  without  legal  warrant.  The 
case  is  so  near  the  dividing  line  between 
what  is  and  what  is  not  justifiable  as  not 
to  be  of  much  authoritiy,  for  general  adop- 
tion by  those  who  desire  to  protect  an 
existing  company  against  expending  its 
funds  in  extending  its  line.  It  is  one  of 
those  cases  which  hesitates  at  declaring 
ihe  bond  fide  acts  of  corporatiojis  ultra 
vires,  where  no  great  harm  to  any  one  is 
expected  to  ensue,  and  the  public  interest 
has  been  materially  subserved.  Durfee  v. 
Old  Colony,  &c.  E.  E.  Co.,  5  Allen  (Mass.), 
230.  The  rale  advanced  in  an  English 
case,   Scottish  Nortiieastem  Ry.  Co.  n- 
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a  corporation  to  repay  money  loaned,  except  while  tke  transaction 
remains  executeay  on  the  part  of  the  lender;  ^  for  when  a  contract  to 


Stewart,  5  Jur.  N.  s.  607,  .is  that  "a  cor- 
poration is  fully  capable  of  binding  itself 
by  any  contract  under  its  common  seal  in 
England,  and  without  it  in  Scotland,  ex- 
cept where  the  statutes  by  which  it  is 
located  or  regulated  expressly  or  by  neces- 
sary implication  prohibits  such  contracts 
between  the  parties.  Frvma  fack,  all  its 
contracts  are  valid,  and  it  lies  on  those 
who  impeach  it  to  make  out  that  it  is 
avoided. "  This  is  the  doctrine  of  ultra 
vires,  and  it  is  no  doubt  sound  lavr,  though 
the  application  of  it  to  the  facts  of  each 
particular  case  has  not  always  been  satis- 
fectory.  It  would  not  be  liltra,  vires  for 
a  company  wishing  to  alter  one  of  its 
branches,  and  about  to  apply  to  Parlia- 
ment for  authority  to  do  so,  to  enter  into 
a  contract  for  land  which  would  be  neces- 
sary for  the  purpose  if  it  should  obtain 
the  act.  The  i^uestion  how  far  a  railway 
company,  without  special  grant  of  power 
for  that  purpose^  may  accept  bills  of  «x- 
change,  is  very  carefully  examined  and 
thoroughly  discussed,  both  by  the  court 
and  counsel,  in  an  English  case.  In 
Bateman  v.  Mid-Wales  By.  Co.^  L,  B, 
1  C.  P.  499;  Chambers  v.  Manchester, 
&c.  Ey.  Co.,  5  B.  &  S.  588,  the  court 
say  :  "  The  law  as  laid  down  by  Pabkb, 
B.,  in  South  Yorkshire  Ey.,  &c.  Co.  v. 
Great  Northern  Ry.  Co.,  5  De  G.  M.  &  G. 
£76,  does  not;  Appear  to  be  questioned, 
and  seems  to  be  applicable  to  the  present 
case.  '  Carporations,  which  are  creations 
of  the  law,  are,  when  the  seal  is  prop- 
erly affixed,  bound  just  as  individuals 
are  by  their  own  contracts,  and  as  much 
as  all  the  members  of  a  partnership 
would  !»■  by  contracts  in  which  all  con- 
curred.' This  is  undoubtedly  true  of  cor- 
porations generally ;  hut  as  Mr.  Lush  has 
observed,  railway  corporations  are  the 
creatures  of  an  aet  of  Parliament ;  and  the 
queation  is,  how  far  provision  has  been 
made  for  conferring  upon  them  borrow- 
ing powers,  which  are  said  to  have  been  • 
exercised  in  the  present  case.  But  pro- 
ceeds Pabke,  B.,  '  where  a  corporation  is 
created  by  act  of  Parliament  for  particular 


purposes,  with  special  powers,  then  indeed 
another  question  arises;  their  deed,  though 
under  their  corporate  seal,  and  that  regu- 
larly affixed,  does  not  bind  them,  if  it 
appear  by  the  express  provisions  of  the 
statute  creating  the  corporation,  or  by- 
necessary  and  reasonable  inference  from  its 
enactments,  that  the  deed  was  ultra  vires, 
—  that  is,  that  the  legislature  meant  that 
such  a  deed  should  not  be  made.'  This,  as 
it  appears  to  me,  touches  the  very  Question 
before  us,  and,  moreover,  seems  to  convey 
the  notion  that  directors  of  a  railway  com- 
pany are  of  the  nature  of  special  rather 
than  general  agents  of  the  company  they 
represent.  They  have  the  custody  of  the 
seal  of  the  company,  but  they  have  not  the 
power  to  affix  it  to  instruments  which  the 
legislature  has  declared  to  be  ultra  vires ; 
and  should  this  be  done,  the  company  are 
not  bound.  -  .  .  These  bonds,  therefore, 
seem  lin  effect  to  amount  to  an  account 
stated,  and  a  promise  to  pay,  under  seal ; 
and,  so  long  :a3  they  are  used  for  the  pur- 
pose for  which  they  were  originally  in- 
tended, it  may  be  that  there  is  nothing 
objectionable  in  them.  But  here  the  bonds 
are  issued  by  the  directors  for  the  purpose 
of  raisi^  money  to  discharge  liabilities 
into  which  the  plaintiff  has  entered  on  be- 
half of  the  company,  of  which  he  was 
chairman ;  and  this  i^,  to  say  the  least  of 
it,  an  indirect  mode  of  borrowing,  and 
beyond  the  powers  conferred  upon  the 
company  under  their  act.  The  point  was 
also  put  to  us  upon  the  argument  whether 
the  prohibition  to  borrow  was  to  be  held 
to  extend  to  the  raising  of  small  sums  for 
the  immediate  necessities  of  anewly  started 
company;  and  to  this,  we  think,  it  was  well 
answered,  that  if  once  a  company  be  per- 
mitted to  overdraw  one  hundred  pounds, 
there  would  be  no  impediment  to  their 
doing  -so  to  any  extent  to  which  their  credit 
"Would  reach.  I  am  therefore  of  opinion  that 
these  bonds  are  void,  and  that  the  plaintifi 
is  not  entitled  to  recover  upon  them."  It 
ij  held  that  unless  the  corporation  is  a 
trading  company,  there  is  no  presumptive 
power  to  accept  bills  of  exchange.    In  the 


^  Thompson  v.  Lambert,  44  Iowa,  239. 
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which  it  is  a  party  has  been  fully  executed  on  the  other  part,  and 
nothing  remains  to  be  done  but  the  payment  of  the  consideration  by 


case  of  railway  corporations,  created  for  a 
special  purpose,  there  is  no  presumptive 
power  either  to  borrow  money,  or  to  issue 
or  accept  bills  of  exchange  for  the  purpose 
of  negotiation  in  the  market.  The  rule  is 
-  thus  stated  by  one  of  the  judges  in  the 
case  last  cited,  speaking  of  trading  corpo- 
rations. "Such  a  corporation  may,  in 
some  cases,  bind  itself  by  promissory  notes 
and  bills  of  exchange.  .  .  .  But  a  corpora- 
tion will  not  have  these  extraordinary 
powers,  unless  the  nature  of  the  business 
in  which  it  is  engaged  raises  a  necessary 
implication  of  their  existence."  But  where 
a  railway  corporation  receives  a  bill  or 
note  in  the  course  of  business,  it  may  in- 
dorse it  and  become  liable  as  an  indorser 
thereon,  and  if  it  has  authority  to  contract 
debts,  borrow  money,  etc.,  there  Ls  no  ques- 
tion as  to  its  authority  to  ditiw  or  accept 
bills  of  exchange.  Eean  v.  Davis,  21 
N.  J.  L.  683;  Wetumpka,  &o.  E.  E.  Co. 
V.  Bingham,  5  Ala.  657  ;  Waddill  v.  Ala- 
bama, &c.  E.  E.  Co.  85  id.  323  ;  Marion, 
&o.  E.  E.  Co.  V.  Hodge,  9  Ind.  168;  Chi- 
cago, &o.  E.  E.  Co.  V.  Howard,  7  Wall, 
(tr.  S.)  392;  Wood  v.  Whelen,  93  111. 
153  ;  Branch  «.  Atlantic,  &c.  E.  R.  Co.,  3 
Woods  (U.  S.  C.  C),  481  ;  Kent  v.  Quick- 
silver  Mining  Co.,  78  N.  Y.  159.  Con- 
tracts ultra  vires,  entered  into  by  the 
directors,  and  which  are  not  binding  upon 
the  company,  cannot  be  specifically  en- 
forced against  the  directors,  nor  can  the 
directors  be  decreed  by  the  court  to  make 
good  their  representations.  Ellis  v.  Colo- 
man,  25  Barb.  (N.  Y.)  662.  A  corpora- 
tion having  no  power  to  lend,  made  a  loan 
to  a  company  having  no  power  to  bon-ow. 
The  borrowers  were  aware  of  those  facts. 
They  bought  a  canal  with  the  money;  but 
that  was  set  aside,  and  the  purchase-money 
ordered  to  be  refunded.  The  loaning  com- 
pany sought  a  refunding  of  the  money 
loaned  by  them,  with  the  interest,  out  of 
the  refunded  purchase-money.  It  was 
held  that  they  were  entitled  to  a  decree  • 
accordingly.  Ernest  v.  Croysdell,  2  De 
G.  F.  &  j.  175.  It  is  held  in  England 
that  the  lender  of  money  to  a  company 
Turning  no  power  to  borrow,  cannot  compel 
the  company  to  refund  the  money,  unless 


it  has  been  bond  fide  applied  to  the  pur- 
poses of  the  company.  Troup  in  re,  29 
Beav.  853 ;  Hoare  ex  parte,  30  id.  225. 
Where  part  of  a  contract  only  is  ultra 
vires  of  the  company,  a  court  of  equity  will 
restrain  that  portion  only.  Maunsell  v. 
Midland  Great  Western  Ey.  Co.,  1  H.  & 
M.  130.  It  was  here  held,  that  an  agree- 
ment to  contribute  to  the  Parliamentary 
deposit  required  on  bills  promoted  by  an. 
other  company  is  ultra  vires.  So  is  an 
agi-eement  to  take  shares  in  the  future  ex- 
tension of  another  company.  So  also  is  an 
agreement  to  make  traffic  regulations  ap- 
plicable to  future  extensions.  But  no  such 
agreement  is  ultra  vires  if  its  validity  is 
expressly  made  dependent  upon  the  sanc- 
tion of  Parliament.  But  where  part  of  an 
entire  arrangement  between  two  com- 
panies, the  parts  of  which  are  dependent 
upon  each  other,  ia  illegal,  or  ultra  vires, 
a  court  of  eqxtity  will  restrain  the  execu- 
tion of  every  portion  of  the  arrangement. 
Hattersley  v.  Shelbume,  7  L.  T.  N.  s.  650. 
Where  there  is  a  defect  of  capacity  in  the 
company  to  do  the  act,  the  power  cannot 
be  created  by  the  express  agreement  of  the 
shareholders ;  nor  can  it  be  presumed  from 
any  extent  of  acquiescence.  But  where 
only  certain  formalities  are  required  to  the 
valid  execution  of  the  act,  as  the  consent 
of  a  general  meeting,  that  will  be  presumed 
from  acquiescence.  British  Provident  Life 
Ins.  Co.,  ex  parte  Grady,  9  Jur.  N.  s.  631. 
But  where  dissentient  members  were  al- 
lowed to  retire  by  the  resolution  of  a  general 
meeting,  it  was  held  that  the  other  members 
could  not  be  allowed  to  question  its  regu- 
larity and  validity,  after  an  acquiescence 
of  twenty  years,  although  ultra  vires. 
Brotherhood  in  re,  81  Beav.  365.  A  re- 
striction upon  the  liability  of  the  share- 
holders for  bills  drawn  by  the  company 
will  not  affect  the  responsibility  of  the 
company.  State  Fire  Ins.  Co.,  8  L.  T. 
K.  8.  146.  In  one  case  the  directors  of  an 
insurance  company  offered  to  pay  losses 
caused  by  the  explosion  of  gunpowder,  al- 
though expressly  excepted  from  the  risks 
assnmed  by  the  policy,  at  the  same  time 
not  admitting  any  legal  liability  to  do  so. 
On  a  bill  by  a  shareholder  to  restrain  the 
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the  corporation,  it  will  not  be  allowed  to  set  up  that  the  contract 
was  ultra  vires} 

And  as  we  have  already  seen,  the  same  rule  prevails  as  to  the 
persons  with  whom  the  contract  was  made.  Thus,  if  a  purchaser 
from  or  promisor  to  a  corporation  has  received  from  the  corporate 
body  the  property  or  consideration  for  which  he  has  engaged  to 
make  payment,  he  should  not  be  allowed  to  escape  the  obligation  by 
disputing  the  power  of  the  corporation  to  pass  the  property  or  con- 
sideration which  he  has  accepted  from  it.  Indeed  it  seems  now  to 
he  generally  conceded  that  the  objection  that  a  corporate  act  is  ultra 
vires  ought  never  to  be  entertained  when  injustice  will  be  done  by 
allowing  it,^  unless  the  act  is  one  which  is  expressly  prohibited  by 
its  charter  or  the  general  law,^  so  that  it  is  malum  prohihitwn  and 
the  other  party  can  be  said  to  be  in  pari  delicto. 

Sec.  192.  Who  may  question  Act,  as  ultra  vires.  —  The  defence 
of  ultra  vires  is  only  open  to  the  State  or  a  party  interested  in  the 
corporation.  Thus  a  railway  company  appropriated  under  the  stat- 
ute, for  its  purposes,  land  of  plaintiff  and  paid  for  it.  It  afterward 
transferred  the  land  to  another  company.  It  was  held  that  the 
plaintiff  whose  interests  were  not  affected  could  not  cfuestion  the 
validity  of  the  transfer.  In  respect  to  conveyances  to  or  by  a  cor- 
poration, no  one  whose  interests  are  not  affected,  except  the  State, 
can  call  in  question  the  capacity  of  the  corporation  either  to  convey 
or  to  receive  and  hold  property.  As  to  persons  whose  interests  are 
not  so  affected,  if  the  State  acquiesces  in  the  exercise  by  the  corpo- 
ration of  power  to  purchase  and  convey  beyond  what  the  State  has 
conferred  on  it,  they  have  no  right  to  complain.*    The  act  of  the 

directors  from  doing  so,  it  appearing  that  stance  of  the  minority,  to  prevent  the  act 

it  was  usual  and  advantageous  for  com-  complained  of   from  being    carried   out. 

panics  to  do  so,  although  not  strictly  re-  Gregory  v.  Patehett,  33  Beav.  595. 
sponsible  for  the  loss,  it  was  held  that         l  Oil  Creek,  &c.  R.  E.  Co.  v.  Pennsyl- 

this  was  a  mode  of  carrying  on  the  business  vania  Transp.  Co.,  83  Pa.  St.  160. 
with  which  the  court  could  not  interfere.         ^  Whitney  Arms    Co.   v.   Barlow,   68 

Taunton  v.  Royal  Ins.  Co.,  2  H.  &  M.  135.  N.  Y.  62. 

It  is  said  in  a  later  case  that  in  matters         '  State  Agric.   Board  v.  Citizens'  St. 

strictly  relating  to  the  internal  manage-  R.  R.  Co.,  47  Ind.  407. 
ment  of  the  company,  even  though  not         *  Matthews  v.  Marchison,  15  Fed.  Rep. 

strictly  within  the  terms  of  the  constitu-  691 ;  Waterbury  v.  Merchants'  Union  Exp. 

tion  of  the  company,  the  court  will  not  Co.,  50  Barb.  (N.  Y.)  158  ;  Filder  v.  Lon- 

interfere.    But  if  tbe  matters  complained  don,  &c.  Ry.  Co.,  1  H.  &  M.  489  :  Hare 

of  are  plainly  beyond  the  powers  of  the  v.  London  &c.  Ry.  Co.,  2  John.  &  H.  86 ; 

company,  and  are  inconsistent  with  the  Ffooks  v.  So.  "Western  Ry.  Co.,  1  Sm.  & 

objects  for  which  the  company  was  consti-  6.  142  ;  Forrest  v.  Manchester,  &o.  Ry. 

tuted,  the  court  wiU  interfere,  at  the  inr  Co.,  4  De  G.  F.  &  J.  126.    And  even  a 
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corporation  is  like  that  of  an  alien  in  juris(Jictions  where  libe  rule  of 
the  common  law,  as  to  the  capacity  of  the  alien  to  hold  and  convey 
real  estate,  still  prevails.  As  to  every  one  but  the  sovereign,  the 
conveyance  to  or  by  an  alien  is  valid,^ 

The  legal  interest  which  qualifies  a  complainant  other  than  the 
State  itself  to  sue  in  such  a  case  is  a  peeimicury  intemst  in  preventing 
the  defendant  from  doing  an  act  where  the  injury  alleged  flows  from 
its  quality  and  character  as  a  breach  of  some  legal  or  equitable  duty. 
A  stockholder  of  the  company  has  such  an  interest  in  restraining  it 
within  the  limits  of  the  enterprise  for  which  it  was  formed,  because 
that  is  to  enforce  his  contract  of  membership.  The  State  has  a  legal 
interest  in  preventing  the  usurpation  and  perversion  of  its  franchises, 
because  it  is  a  trustee  of  its  powers  for  uses  strictly  public.  In  these 
questions  the  appellant  has  no  interest,  and  he  cannot  raise  them  in 
order,  under  that  cover,  to  create  and  protect  a  monopoly  which  the 
law  does  not  give  him.  The  only  injury  of  which  he  can  be  heard 
in  a  judicial  tribunal  to  complain  is  the  invasion  of  some  legal  or 
equitable  right.  If  he  alleges  that  the  raikoad  company  is  acting 
beyond  the  warrant  of  law,  the  answer  is  that  a  violation  of  its  char- 
ter does  no|i  of  itself  injuriously  affect  any  of  his  rights.  The  com- 
pany is  not  shown  to  owe  him  any  duty  which  it  has  not  performed* 

bondholder   of   one  railroad  compan}'  is  was  given  to  one  not  a  member  thereof, 

not  the  proper  person  to  object  to  the  It  was  held  no  defence.    Poock  «.  Jjn- 

right  of  another  company  to  own  stock  fayette  Building  Assoc,  71  Ind.  357. 
in  the  road  whose  bonds  be  holds.     Mat-         ^  Matthews,  J.,  in  New  Orleans,  &c. 

tbews  V.  MarohisoD,  (mte ;  Natoma  Water  E.  E.  Co.  v.  EUerman,  105  V.  S.  166 ; 

Co.  V.  Clarkin,  14  Cal.  5ii ;  Union  Water  City  of  Georgetown  v.  Alexandria  Canal 

Co.  V.   Murphy's  Flat  Co.,   22  id.  621;  Co.,  12Peter^  91.     It  is  applied  in  Mayor 

Chicago,  B.,  &  Q.  R.  E.  Co.  v.  Lewis,  53  of  Liverpool  v.  Chorley  Water  Works  Co., 

Iowa,  101  ;  Chambers  v.  City  of  St.  Louis,  2  De  G.  M.  &  G.  852  ;  Stockport  District 

29  Mo.  543 ;  Martindale  v.  Kansas  City  Water  Works  o.  Mayor  of  Mandiester,  9 

&  St.  Jo.  E.  E.  Co.,  60  id.  i508  5  Goundie  Jur.  (n.  s.)  266;    Pudsley  Coal  Gas  Co. 

«.  Northampton  Water  Works  Co,,  7  Penn.  v.  Corp.  of  Bradford,  L.  E.  15  Eq.  167. 

St.  233  ;  Grant  o.  Henry  Clay  Coal  Co.,  80  In  an  action  by  a  corporation  of  Massachu- 

id.  208;  Smith  v.  Sheeley,  12  Wall.  (U.S.)  setts,  owning  mining  leases  in  Pennsyl- 

358  ;  Nat.  Bank  v.  Mathews,  98  U.  S.  621.  rania,  for  the  price  of  coal  sold  to  a  party 

^  CroUey  v.  Minneapolis  &  St.  Louis  in  the  latter  State,  through  an  agent  here, 

B.  E.    Co.,    30    Minn.   641,     An   officer  known  to  the  buyer  to  be  such  agent,  it 

of    a    corporation,    sued    by   the     cor-  was  held  that  the  defendant   could  not 

poration      for      unlawfully     converting  raise  the  question  of  the  plaintiff's  right 

stock   purchased   by   him    for  the    cor-  to  hold  such  leases.     The   inquiry  into 

poration,    cannot    plead   ultra   vires   in  such  right  could  be  made  only  by  the 

defence.    St.  Louis  Stoneware  Co.  «.  Par-  Commonwealth.      Grant    v.  Henry  Clay 

tridge,  8  Mo.  App,  217,     In  a  suit  on  a  Coal  Co.,  80  Penn.  St.  208.     In  Beecher 

note,  the  makers  answered  that  the  plain,  v.   Marquette,    &c.    Co.,    45    Mich.  103, 

tiff  corporation  exceeded  its    powers   in  a  notice  of  meeting  of  stockholders  of  a 

loaning  the  money  for  wiich  the  note  corporation   stated    the   purpose  of  the 
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And  a.  court  of  equity  will  not  restrain  a  irailroad  company  from  do- 
ing acts  in  excess  of  their  power,  unless  some  public  injury  is  shown 
either  to  have  ensued,  or  as  likely  to  ensue.^ 


meeting  among  other  things  to  be  to 
authorize  the  issne  of  bonds  to  the  extent 
of  $100,000  to  be  secured  by  mortgage 
on  the  corporate  property.  The  meet- 
ing actually  authorized  the  issue  of  $150,- 
000  bonds,  which  were  issued.  It  was 
held  that  a  purchaser  at  an  execution  sale 
of  the  corporation's  ec[uity  of  redemption 
could  not  object  to  the  validity  of  th« 
bonds  and  mortgage,  even  under  a  statute 
providing  that  no  mortgage  of  the  real 
estate  of  any  corporation  should  be  valid 
unless  authorized  at  a  meeting  notice  of 
the  object  of  which  had  been  given  to  the 
stockholders.  The  purpose  of  the  statute 
was  to  protect  stockholders  only.  A  stat- 
ute making  usurious  mortgages  utterly 
void  was  in  Massachusetts  construed  not 
to  authorize  strangers  to  the  consideration 
to  question  such  a  mortgage.  Green  v. 
Keep,  13  Mass.  515.  In  Bex  v.  Hipswell, 
8  B.  &  C.  466,  it  was  intimated  that  the 
word  void  in  a  statute  might  be  construed 
voidable  where  the  provision  is  introduced 
for  the  benefit  of  parties  only,  but  not 
where  it  is  introduced  for  public  puiposes 
and  to  protect  those  who  are  incapable  of 
protecting  themselves  ;  and  though  this 
distinction  has  been  questioned  (Bex  v, 
St.  Gregory,  2  Ad.  &  EI.  99),  much  good 
reason  lies  at  the  foundation  of  it.  If  it 
is  apparent  that  an  act  is  prohibited  and 
declared  void  on  grounds  of  general  policy, 
we  must  suppose  the  legislative  intent  to 
be  that  it  shall  be  void  to  all  intents; 
while  if  the  manifest  intent  is  to  give  pror 
teotion  to  determinate  individuals  who  are 
sui  juris,  the  purpose  is  sufficiently  ac- 
complished if  they  are  given  the  liberty 
of  avoiding  it.  A  statute  would  strike 
blindly  if  the  letter  alone  were  to  be  re- 
garded, not  the  spirit.  A  statute  declared 
that  certain  indentures  not  made  as  by 
the  statute  provided  should  "be  dearly 
void  in  law  to  all  intents  and  purposes ; " 
and  it  was  nevertheless  held  that  if  acted 
upon,  the  apprentice  gained  a  settlement 
thereby.  St.  Nicholas  v.  St.  Peter,  Stra. 
1066.  And  in  Ohio  a  purchase  at  a  judi- 
cial sale  by  one  who  acted  as  appraiser  of 
the  property,  though  the  statute  declared 


it  should  he  "considered  fraudulent  and 
void,"  was  held  to  be  voidable  only  on  a 
proceeding  by  a  party  in  interest  directly 
for  the  purpose  of  avoiding  it.  Terrell  v. 
Auchauer,  14  Ohio  St.  80.  This  subject 
is  considered  at  length  and  many  authori- 
ties examined  in  State  v^  Kichmond,  26 
N.  H.  132. 

J  Atty-^-General  v.  Railroad  Co.,  35 
Wis.  425 ;  United  States  v.  Union 
Pacific  E.  E.  Co.,  98  U.  &.  569. 
In  Atty.-General  v.  Tudor  Ice  Co., 
104  Mass.  237,  6  Am.  Eep.  227, 
this  question  was  elaborately  considered 
by  Gbay,  J.  In  that  case  an  information 
was  filed  by  the  Attorney-General  on  the 
relation  of  one  Richard  Price,  to  restrain 
the  Tudor  Ice  Go.  from  conducting  th^ 
business  of  cutting  and  storing  ice.  It 
appeared  that  the  company  was  formed 
and  organized  in  1861  under  the  General 
Statutes,  for  the  purpose  of  cutting,  storm- 
ing and  selling  ice.  Its  capital  stock  was 
fixed  at  $360,000.  It  had  carried  on  thi? 
business  ever  since,  but  had  also  carried 
on  various  other  branches  of  business  ;  had 
been  in  the  habit  of  chartering  vessels  for 
the  East  Indies,  loading  them  with  ice, 
so  far  as  was  proper,  and  completing  th^ 
cargo  by  purchasing  and  exporting  keror 
sene  oil,  tobacco,  rosin,  and  lumber ;  and 
had  also  imported  merchandise  of  various 
ikinds,  including  paddy^  jute,  linseed,  and 
tea.  It  had  also  erected  buildings,  and 
placed  machinery  in  them  which  cost 
About  $400,000.  Some  of  the  machinery 
was  for  the  manufacture  of  tobacco,  but 
the  manufacture  was  discontinued  about 
two  years  before.  Some  of  it  was  for  cleans 
ing  rice,  some  for  the  manufacture  of  jut? 
into  gunny  cloth,  and  some  for  the  manu- 
facture of  linseed  into  oil.  These  branches 
of  business  it  still  carried  on  when  the 
information  was  filed,  and  the  capital  in- 
vested in  them  was  three  or  four  times  larger 
than  its  capital  stock.  The  business  was 
connected  with  the  exportation  of  ice,  and 
had  increased  the  profits  of  the  company, 
but  did  not  appear  to  he  necessary  to  its 
legitimate  business,  It  had  imported  two 
cargoes  of  tea,  worth  $300,000,  which  ha4 
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It  would  seem,  except  where  some  public  injury  is  shown  to  result 
from  the  usurpation  of  authority,  that  it  is  more  just  and  reason- 
filed,  and  sustained  by  the  Supreme  Court 
of  New  York,  and  judgment  rendered 
thereon  that  the  corporation  he  ousted 
from  the  franchise  which  it  had  usurped. 
People  V.  Utica  Insurance  Co.,  15  Johns. 
(N.  Y.)  358.  Similar  proceedings  may  he 
had  at  law  in  this  commonwealth  in  a 
proper  case.  Goddard  v.  Smithett,  3  Gray 
(Mass.),  116.  122,  123  ;  Attorney-General 
V.  Salem,  103  Mass.  138  ;  Boston  &  Provi- 
dence B.  R.  Co.  V.  Midland  E.  E.  Co.,  1 
Gray  (Mass.),  340;  Gen.  Sts.,  ch.  145, 
§§  16-24.  One  early  English  case  of 
high  authority,  not  cited  by  Chancellor 
Kent  nor  at  the  argument  of  the  present 
case,  is  so  much  in  point  as  to  be  worth 
quoting  in  full.  Upon  a  bill  in  equity, 
filed  by  the  Attorney-General,  at  the  rela- 
tion of  several  freemen  of  the  Weavers' 
Company  against  the  officers  of  that  com- 
pany, setting  forth  'that  the  defendants 
had  been  guilty  of  many  breaches  and  vio- 
lations of  their  charters,  and  had  oppressed 
the  freemen,  etc.,  and  mentioned  some  par- 
ticulars ;  and  for  a  discovery  of  the  rest, 
and  that  they  might  be  decreed  for  the 
future  to  observe  the  charters,  and  to  have 
an  account  of  the  revenue  of  the  coi-pora- 
tion  which  the  defendants  had  misspent, 
etc.,  was  the  end  of  the  bill.  To  which 
the  defendants  demurred,  because,  as  to 
part  of  the  biU,  it  was  to  subject  them  to 
prosecutions  at  law,  and  to  a  quo  warranto  ; 
and,  as  to  the  other  parts,  the  plaintiffs 
had  remedy  by  mandamus,  information,  or 
otherwise,  and  not  here.  And  of  the  same 
opinion,'  the  report  proceeds,  was  Lord 
CowPEE,  'who  said  it  would  usurp  too 
much  on  the  king's  bench;  and  that  he 
never  heard  of  any  precedent  for  such  a 
case  as  this,  and  so  allowed  the  demurrer.' 
Attorney-General  v.  Eeynolds,  1  Eq.  Cas. 
Ab.  (3d  ed.)  131.  The  modern  English 
cases  cited  in  support  of  this  information 
were  of  suits  against  public  bodies  or  offi- 
cers, exceeding  the  powers  conferred  upon 
them  by  law,  or  against  corporations  vested 
with  the  power  of  eminent  domain  and 
doing  acts  which  were  deemed  inconsistent 
with  rights  of  the  public.  Some  of  them 
were  cases  of  misapplication  of  funds  raised 
by  taxation,  and  held  by  mimicipal  corpo* 


no  connection  with  the  ice  trade.  It  did 
not  appear  that  any  of  the  creditors  of  the 
company  were  in  danger  of  losing  by  it, 
and  there  were  no  objections  to  its  proceed- 
ings, except  that  they  were  not  authorized 
by  its  act  of  incorporation,  and  were  alleged 
to  be  aginst  public  policy  for  that  reason. 
Geay,  J.,  said:  "This  court,  sitting  in 
equity,  does  not  administer  punishment 
or  enforce  forfeitures  for  transgressions  of 
law  ;  but  its  jurisdiction  is  limited  to  the 
protection  of  civil  rights,  and  to  cases  in 
which  full  and  adequate  relief  cannot  be 
had  on  the  common-law  side  of  this  court, 
or  of  the  other  courts  of  the  common- 
wealth. The  Tudor  Ice  Company  is  a 
private  trading  corporation.  It  is  not  in 
any  sense  a  trustee  for  public  purposes. 
This  is  not  a  suit  by  a  stockholder  or 
a  creditor.  The  acts  complained  of  are 
not  shown  to  have  injured  or  endangered 
any  rights  of  the  public,  or  of  any  indi- 
vidual or  other  corporation,  and  cannot, 
upon  any  legal  construction,  be  held  to 
constitute  a  nuisance.  It  is  expressly 
stated,  in  the  report  of  the  Chief  Justice, 
that, '  it  does  not  appear  that  any  of  the 
creditors  of  the  company  are  in  danger  of 
losing  by  it,  and  there  is  no  objection  to 
its  proceedings,  exeept  that  they  are  not 
authorized  by  its  act  of  incorporation,  and 
are  alleged  to  be  against  public  policy  for 
that  reason.'  No  case  is,  therefore,  made 
upon  which,  according  to  the  principles 
of  equity  jurisprudence  and  the  practice 
of  this  court,  an  injunction  should  be  issued 
upon  an  information  in  chancery.  In 
Attorney-General  v.  Utica  Insurance  Co., 
2  Johns.  Ch.  (N.  Y.)  871,  Chancellor 
Kent,  in  a  very  able  and  elaborate  judg- 
ment, after  a  thorough  discussion  of  the 
question  on  principle,  and  an  extensive 
examination  of  the  earlier  authorities, 
held  that  such  an  information  could  not 
be  maintained  to  restrain  an  insurance  com- 
pany from  exercising  banking  powers  in 
violation  of  a  statute  of  New  York,  but 
that  the  proper  remedy  was  at  law,  by  in- 
formation in  the  nature  of  a  quo  warranto  ; 
and  no  appeal  appears  to  have  been  taken 
from  his  decree.  An  infom\ation  in  the 
nature  of  a  q^^o  warranto  was  thereupon 
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able  to  leave  the  matter  to  the  Legislature,  through  whose  instru- 
mentality the  corporation  was  created,  and  whose  power  to  deal  with 


rations  or  oiBcers  upon  specific  public 
trusts.  Such  were  Attorney-General  v. 
Norwich,  16  Sim.  225  ;  Attorney-General 
V.  Guardians  of  Poor  of  Southampton,  17 
id.  6  ;  and  Attorney-General  v.  Andrews, 
2  Mac.  &  6.  225.  The  hypothetical  case 
in  which  Lord  Westbuey,  in  Stockport 
District  Water  Works  v.  Manchester,  9 
Jur.  N.  s.  266,  said  that  he  should  'prob- 
ably not  hesitate '  to  act  upon  the  infor- 
mation of  the  Attorney-General,  was  of  a 
suit  to  restrain  the  making  of  a  contract 
between  an  aqueduct  corporation  and  a 
city,  to  carry  water  beyond  the  limits 
wMch  the  city  was  authorized  by  law  to 
supply.  The  passages  cited  from  Liver- 
pool V.  Chorley  Water  Works  Co.,  2  DeG., 
M.  &  G.  852,  860,  and  Ware  v.  Eegent's 
Canal  Co.,  3  De  G.  &  J.  212,  228,  were 
but  dicta,  that  an  unauthorized  diversion 
of  water,  or  flowing  of  land,  by  an  aqueduct 
or  canal  corporation,  without  proof  of 
actual  or  imminent  injury  to  property, 
gave  no  right  of  suit  to  an  individual,  and 
could  only  be  checked  on  an  application 
to  the  court  by  the  Attorney-General.  The 
case  of  Attorney-General  v.  Great  North- 
em  By.  Co.,  4  De  G.  &  S.  75,  was  a  clear 
case  of  nuisance,  the  unlawful  obstruction 
of  a  public  highway  by  a  railroad.  That  of 
Attorney-General  «.  Oxford,  Worcester,  & 
Wolverhampton  Ey.  Co.,  2  Weekly  Rep. 
330,  was  the  case  of  the  opening  of  a  rail- 
way line,  in  violation  of  an  order  which 
an  authorized  public  board  had  made  upon 
the  ground  that  it  would  be  unsafe  to  the 
public.  The  single  case  in  which  an  in- 
formation has  been  sustained  in  an  English 
court  of  chancery  against  a  corporation  for 
carrying  on  a  business  beyond  its  corporate 
powers  is  Attorney-General  v.  Great  North- 
em  Ey.  Co.,  1  Dr.  &  S.  154,  in  which 
Vice-Chancellor  Kindeeslet,  in  1860, 
restrained  a  railway  company  from  trading 
in  coal  in  large  quantities,  upon  the 
ground  that  there  was  danger  that,  if 
allowed  to  go  on,  it  might  get  into  its 
hands  the  coal  trade  of  the  whole  district 
from  or  through  which  its  i-ailway  ran, 
and  thus  acquire  a  monopoly  injurious  to 
the  public.  That  case  is  evidently  the 
foundation  of  the  dictum  of  Vice-Chancel- 


lor  Wood,  two  years  later,  in  Hare  v.  Lon- 
don &  North- Western  Ey.  Co.,  2  Johns. 
&  H.  80,  111.  In  Attorney-General  v. 
Mid  Kent  By.  Co.,  L.  B.  3  Ch.  100, 
a  mandatory  injunction  was  granted  upon 
the  information  of  the  Attorney-General, 
to  compel  a  railway  company  to  construct  a 
bridge  over  a  public  road,  and  with  as 
gradual  a  slope  as  was  required  by  a  special 
clause  in  its  charter ;  and  the  objection, 
that  the  Attorney-General  might  have  had 
an  equal  and  complete  remedy  at  law,  was 
stated  by  each  of  the  lords  justices  as  if  it 
required  no  answer  and  afforded  no  ground 
for  refusing  to  entertain  jurisdiction  in 
equity.  It  is  often  said,  in  the  English 
books,  that  the  King  or  his  Attorney-Gen- 
eral, suing  in  behalf  of  the  public,  has  the 
election  to  sue  in  either  of  his  courts,  and 
may  therefore  enforce  a  legal  right  in  the 
court  of  chancery.  1  Dan.  Ch.  Bract. 
(3d  Am.  ed. )  6,  7  ;  Attorney-General  ii. 
Galway,  1  MolL  95,  103.  However  that 
may  be,  by  our  statutes  the  general  equity 
jurisdiction  of  this  court  is  limited  to  cases 
where  there  is  no  plain,  adequate,  and  com- 
plete remedy  at  law,  as  well  in  suits  -by 
the  Commonwealth  as  in  those  brought 
by  private  persons.  Gen.  Sts.  ch.  113, 
§  2 ;  Commonwealth  v.  Smith,  10  Allen 
(Mass.),  448 ;  Clouston  v.  Shearer,  99 
Mass.  209,  211,  and  other  cases  there 
cited.  The  thirty-eighth  of  the  former 
rules  in  chancery  of  this  court  (14  Gray, 
Mass.  360),  by  which  the  court  adopted, 
as  the  outlines  of  its  practice,  the  practice 
of  the  high  court  of  chancery  in  England, 
so  far  as  the  same  was  not  repugnant  to 
the  constitution  and  laws  of  the  common- 
wealth, nor  to  those  or  such  other  rules  as 
the  court  might  from  time  to  time  make; 
cannot  enlarge  the  jurisdiction  of  this 
court  as  defined  by  statute  and  has  been 
repealed  by  the  new  rules  recently  estab- 
lished. The  only  cases  in  which  informa- 
tions in  equity  in  the  name  of  the  Attorney- 
General  luive  been  sustained  by  this  court 
are  of  two  classes.  The  one  is  of  public 
nuisances,  which  affect  or  endanger  the 
public  safety  or  convenience,  and  require 
immediate  judicial  interposition,  like  ob- 
structions of  highways  or  navigable  waters. 
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the  matter  in  an  equitable  and  proper  manner  is  more  extensive  t&aa 
that  possessed  by  the  courts. 

Sec.  193.  General  summary:  Rules.  —  This  branch  of  the  law  of 
corporations,  so  fruitful  in  conflicts  of  authority,  and  of  theories, 
might  be  treated  indefinitely.  But  we  believe  that  what  we  have 
already  said  relative  to  the  matter  wiU.  convey  a  reasonably  explicit 
idea  of  the  rules  applicable  thereto,  as  gathered  from  the  most  ap- 
proved authorities ;  and  we  will  close  with  this  general  summary  of 
rules  which  we  regard  as  being  well  sustained  by  the  courts  of  this 
country :  — 

If  a  contract  which  is  ultra  vires  is  executed  by  a  corporation  or 
by  an  agent  on  its  behalf,  and  by  virtue  thereof  it  receives  the  con- 
sideration and  fruits  of  the  same,  and  appropriates  it,  and  all  the 
members  receive  the  benefit  of  it  and  acquiesce  therein,  the  plea  of 
ultra  vires  cannot  be  maintained  by  such  corporation  as  a  defence  to 
an  action  on  the  contract.^ 


District  Attorney  v.  Lynn  &  Boston  R.  E. 
Co.,  16  Gray  (Mass.),  242  ;  Attorney-Gen- 
eral tf.  Cambridge,  id.  247 ;  Attorney-Gen- 
eral V.  Boston  Wharf  Co.,  12  Gray  (Mass. ), 
553  ;  Eowe  Granite  ■».  Bridge  Co.,  21  Pick. 
(Mass.)  344,  347.  The  other  is  of  trusts 
for  charitable  purposes,  where  the  benefi- 
ciaries are  so  numerous  and  indefinite  that 
the  breach  of  trust  cannot  be  effectively 
redressed  except  by  suit  in  behalf  of  the 
public.  County  Attorney  v.  May,  5  Gush. 
336 ;  Jacltson  v.  PhilUps,  14  Allen 
(Mass.),  539,  579 ;  Attorney-General  v. 
Garrison,  101  Mass.  223 ;  Gen.  Sts.  Ch; 
14,  §  20.  If  there  are  any  other  cases  to 
which  this  form  of  remedy  is  appropriate, 
that  of  a  private  trading  corporatioDj 
whose  proceedings  are  not  shown  to  have 
injured  or  endangered  any  public  or  pri- 
vate lights,  and  are  objected  to  solely  upon 
the  ground  that  they  are  not  authorized 
by  its  act  of  incorporation  and  are  therefore 
against  public  policy,  is  not  one  of  them." 
1  Peoria,  &c.  B.  R.  Co.  v.  Thompson, 
103  111.  187;  "Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62;  Tracy  v.  Tal- 
mage,  14  N.  Y.,  162  ;  Herzo  ».  San  FHin- 
cisco,  33  Cal.  134 ;  Morville  v.  American 
Tract  Society,  128  Mass.  129  ;  German 
National  Bank  v.  Meadoworoft,  95  111. 
124  ;  Argenti  v.  San  Francisco,  16  Cal. 
865 ;  Kent  v.  Quicksilver  Mining  Coij  78 


N.  Y.  159  ;  Oil  Creek,  &c.  R.  E,  Co.  o, 
Penn.  Transp.  Co.,  83  Penn.  St.  160; 
Dimpfel  v.  Ohio,  &c.  E.  R.  Co.,  9  Biss. 
(U.  S.  C.  0.)  127;  Rutland,  &c.  E.  E.  Co. 
V.  Proctor,  29  Vt.  93 ;  N.  W.  Union  Packet 
Co.  V.  Shaw,  37  Wis.  655  ;  Wapello  v. 
B.  &  M.  K  E.  Co.,  44  Iowa,  585  ;  Fanlke 
V.  San  Diego,  &c.  R.  E.  Co.,  51  Cal.  365  ; 
Miners'  Ditch  Co.  v.  Zellerbach,  37  id. 
543  ;  Perkins  ».  Portland,  &c.  E.  R.  Co., 
47  Me.  573  ;  Hitchcock  ».  Galveston,  96 
IT.  S.  351 ;  Ossipee  Mfg.  Co.  v.  Canney, 
54  N.  H.  295.  The  case  of  National  Bank 
V.  Matthews,  98  U.  S.  621,  seems  to  go  to 
the  length  of  holding  that  even  an  act 
prohibited  to  a  corporation  is  not  neces- 
sarily void  ;  and  that  though  the  plea  of 
uJtra  vires  amounts  to  that  of  illegality, 
it  will  not  necessarily  prevail,  unless  the 
intention  of  the  statute  making  the  act 
illegal  is  clear.  The  case  concerns  the 
power  of  a  national  bank  to  loan  upon  real 
estate  security.  See  also  County  of  Ma- 
con V.  Shores,  97  V.  S.  272,  279 ;  Hot*l 
Co.  0.  Wade,  97  U.  S.  13 ;  Twin  Lick  Oil 
Co.  «.  Marbury,  91  U.  S.  687;  Zantzinger 
V.  Gunton,  19  WaU.  32 ;  Be  Jaycox,  12 
Blatchf.  209  ;  Stewart  v.  National  Bank, 
2  Abb.  V.  S.  424 ;  Be  Comstock,  3  Saw. 
(U.  S.  C.  C.)  218 ;  Dimpfel  v.  B.R.  Co., 
ante ;  San  Antonio  v.  Mehaffy,  96  IT.  S. 
312 ;  Zabriskie  v.  C.  C.  &c.  R.  R.  Co.,  25 
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If  a  contract  is  entered  into  by  a  corporation'  or  its  agents  which 
is  ultra  vires,  so  long  as  it  remains  wholly  unexecuted,  any  stock- 
holder, or,  under  certain  circumstances,  a  creditor,,  may,  by  a  proper 
proceeding,  restrain  the  execution  of  the  same.^- 

If  a  contract  is  iiltra  vires  because  it  is  in  violation,  of  positive 
kw  or  against  public  policy,  the  execution  of  it  may  be  restrained 
upon  proper  proceedings  in  equity  to  that  endj,  and  instituted  by  a 
stockholder  or  othei  interested  party,  without-  any  reference  to  the 
motives  which  actuate  the  stockholder  in  bringing  the  suit.^ 


How.  (IT.  S.)  381 ;  Mayor  v.  Bay,  19  Wall 
(U.  S.)  468  ;  Gold  Mining  Co.  v.  National 
Bank,  96  U.  S.  640  ;  Bangor  Boom  Co;  v. 
Whitney,  29  Me.  123  ;  Noyes  v:  Rutland, 
&c.  E.  E.  Co.,  27  Vt.  110;  Kelly  v. 
People's  Transportation  Co.,  3  Oreg.  189  ; 
Bradley «.  Ballard,  55  111.  413  ;  Thompson- 
V.  Lambert,  44  Iowa,.  239  ;  Union  Mining 
Co.  V.  Rocky  Mountain  National  Bank,  2 
Cal'.  256,  96  IT.  Si  640 ;  Eneeland  v,  Gilr 
man,  24  Wis.  39  ;  Daist  v.  Gale,  83  111. 
136;  Willson  v.  Owen,  30  Mich.  474; 
Hayes  v.  Gallon  Gas  Co.,  29  Ohio  St.  330 ; 
Littlemort  v.  DaviSj  50  Miss.  403 ;  Haynes 
V.  Covington,  21  id.  408  ;  Natchez  v.  Mal- 
lery,  54  id.  499 ;  Murphy  v.  Louisville,  9 
Bush(Ky.),  197;  Bank  v.  Hammond,  1 
Rich.  (S.  C.)  L.  281;  Hazelhurst  v.  Sa- 
vannah, &c.  R.  R.  Co.,  43  6a..  13  ;  South- 
ern Life  Ins.  Co.  v.  Laitief,  6  Fl'a.  110 ; 
FamHam  ».  Del.  &  Hud.. Canal  Co.,  61 
Penn.  St.  265  ;  Allegheny  City  «.  Mo- 
Clurkan,  14  id.  81 ;  FuUer  v.  Naugatuck 
R.  R.  Co.,  21  Conn.  557 ;  Converse  v. 
Norwich,  &c.  Transportation  Co.,  33  id. 
166 ;  Attleborough  Natl.  Batak  v.  Rogers, 
125  Mass.  339 ;  Whitney  «.  First  Natl. 
Bank  of  Brattlehoro*,  50  Vt.  388  ;  Town 
of  Bennington  k.  Park,  50  id,  178  ;  Bunk 
V.  Concord,  50  id.  257. 

1  Gas  Co.  ■».  San  Franciaoo,  9  Cat  453; 
Mclndoei).  St.  Louis;  10  Mo.  576;  Cham- 
bers V.  City  of  St.  Louis,  29  Mo.  543  ; 
B.  C.  R;  &c.  E:  R.  Co.  V.  Stewart,  39 
Iowa;  267. 

*  Ramsay  v.  Oouldj  57  Barb.  (If.  Y.) 
398 ;  Central  R.  R.  Co.  «.  Collins,  40  Ga. 
682 ;  Ramsay  v.  Erie'  R.  R.  Co.,  8  Abb. 
Pr.  (N.  Y.)  If.  g.  174 ;  Hodges  ».  N.  E. 
Screw  Co.,  1  R.  L  312 ;  Platteville  v. 
Galena,  So.  R.  R,  Co.,  43  Wis.  493 ; 
Chetlain  v.  Repu'blic  Ins.  Co.,  86  111.  220 ; 


Mowrey  v.  Indianapolis,  &c.  R.  R.  Co.,  i 
Biss.  (U.  S.  C.  C.)  78 ;:  Peabody  v^  Flint, 
6  Allen  (Mass.),   52;    Chapman  v.  Mad 
River,   Sea.   E.  R.  Co.,  6  Ohio  St.  119 ; 
Cozart  «.  Georgia,  &c.  E.  R.  Co.,  54  Ga. 
379 ;  Winch  i).  Birkenhead,  &o.  Ry.  Co., 
5  De  G.  &  S.  362 ;    Occum  v.  Spragne 
Mfg.  Co.,  34  Conn.  529 ;   Atty.-Genl.  v. 
Great  Northern  Ry;  Co.,  1  D.  &  S.  184 ; 
March  v.  Eastern  E.  El  Co.,  40  N.  H, 
548.     That  such  contracts  not  executed 
are  void,   see  Martin  v.  Mayor,  1    Hill' 
(N.Y. ),  345;  Boon  ».  Utica,  2  Barb.  (N. Y.) 
104;  Cornell  v.  GuUford,  1  Den.  (N.  Y.) 
510 ;    Boyland  v.   Mayor,  &c.,  1   Sandif. 
(N.  Y.)   27;   Dill  v.  Wareham,   7  Met. 
(Mass. )  438  ;:  Parsons  v:  Inhabitants  of 
Goshen,  11  Pick.  (Mass.)  396;  Vincent 
V.  Nantucket,  12  Cash.  (Mass.)  103  ;  Stet- 
son V.  Eempton,  1'3  Mass.  272  ;  Spaulding 
V.  Lowell,  23  Pick.  (Mass.)  371;  Clark, i*. 
Polk  Co.,  19  Iowa,  248  ;  Estep  v.  Keokuk 
Co.,  18  id.  199;  MitcheU  r.  Eockland,  45 
Me.  496 ;  s.  c,  41  id.  363 ;   Anthony  v. 
Cleveland,  12  Ohio,  375  ;  Commissioners 
».  Cox,  6  Ind.  403  ;   Inhabitants  v.  Weil^ 
9  id.  224 ;   Smead  v.  E.  E.   Co.,  11  id. 
104;  Brady  v.  Mayor,  fie.,  20  N.  Y.  312; 
Appleby   v.   Mayor,   &e.,.  15    How.   Pr. 
(N.  Y.)   428 ;    Cuyler   v.    Ebehester,    12 
Wend.  (N.  Y.)  165;  Hodges  v.  Buffalo, 
2  Den.   (N.  Y.)  110.     But  it  has  been 
held  that  where' money  has  been  advanced 
to  a  municipal  corporation  on  a  contract 
void  for  want  of  authority  on  the  part  of 
the  corporation  to  make  it,  and  the  oor^ 
poration  afterward  refuses  to   fulfil   the 
contract,  the  party  thus  advancing  the 
money  may,  without  a  demand  of  it,  re^ 
cover  it  back  in  an  action  for  money  had 
and  received'.    Dill  v.  Wareham,  7  Met. 
(Mass. )  438.    See  also  McCracken  v.  San 
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If  a  contract  is  ultra  vires,  it  is  held  by  some  of  the  authorities 
that  this  may  be  set  up  as  a  defence  to  an  action  on  the  contract ; 
but  in  such  a  case  the  other  party  to  such  contract,  or  his  assigns, 
may,  in  all  cases,  recover  the  consideration  of  the  contract,  namely, 
the  money  advanced  or  the  value  of  the  property  delivered  thereon.^ 

In  aU  cases  where  money  or  property  has  been  received  by  a 
corporation  by  virtue  of  a  contract,  and  the  act  has  received  the 
universal  assent,  either  express  or  implied,  of  the  corporators,  such 
contract  wiU  be  binding,  notwithstanding  it  may  be  ultra  vires; 
and  if  a  defence  by  the  corporation  of  ultra  vires  can  be  successfully 
interposed  to  a  recovery  on  such  contract,  it  cannot  defeat  the  right 
of  the  other  party  to  recover  the  amount  of  money  advanced  or  the 
value  of  property  actually  delivered  by  him,  and  received  and  ap- 
propriated by  such  corporation.^ 

The  better  doctrine  is  that  where  a  contract  in  excess  or  outside 
the  corporate  powers  has  been  made  by  a  corporation,  and  it  has 
received  the  fuU  consideration  and  appropriated  the  same,  so  that  it 
cannot  be  restored  and  the  other  party  placed  in  statu  quo,  and 
especially  where  no  objection  is  interposed  upon  the  part  of  those 
who  might  have  made  it,  the  corporation  wiU  be  bound  by  the  con- 
tract, the  same  as  a  natural  person.^ 

And  it  may  also  be  said  that,  although  a  contract  wholly  outside 
the  purposes  of  its  creation  if  entered  into  is  void,  yet  if  a  corpora- 
tion contracts  with  reference  to  matters  within  its  powers,  but  in 
doing  so  exceeds  them,  the  person  with  whom  it  deals  cannot  set 
up  such  excessive  exercise  of  its  corporate  powers  to  avoid  the 
contract.* 

Francisco,  16  Cal.  571;   Dill,  on  Mun.  «  Ante,  §171. 

Corp.,  §  381;   Marsh  v.  Fulton  Co.,  10  »  Ante,  p.  506. 

Wall.  (TJ.  S.)  676 ;  Thomas  v.  Richmond,  *  Littleworth  v.  Davis,  50  Miss.  468; 

12  id.  349  ;  Bridgeport  v.  Housatonic,  &c.  Cannon  v.  McNab,  48  Ala.  99.    In  Whit- 

E.  E.  Co.,  15  Conn.  475 ;  Leavenworth  v.  ney  Arms  Co.  v.  Barlow,   63  N.  Y.  62, 

Eankin,  2  Kan.  358.     But  this  doctrine  Allen,   J.,   says :    "  When  acts  of  cor- 

seems  to  he  somewhat  qualified  in  Alle-  porations  are  spoken  of  as  vMra  vires,  it 

gheny  City  v.  McClurkan,  14  Penn.  St.  is  not  intended  that  they  are  unlawful, 

81,  where  it  was  held  that  a  municipal  or  even  such  as  the  corporation  cannot 

corporation  may  he  liahle  for  the  unau-  perform,  hut  merely  those  which  are  not 

thorized    contracts  of  its  officers,  when  within  the  powers  confen'ed  upon  the  cor- 

these  are  puhlicly  entered  into  with  the  poration  hy  the  act  of  its  creation,  and  are 

knowledge  of  the  citizens,  and  not  ob-  in  violation  of  the  trust  reposed  in  the 

jected  to.  managing  hoard  by  the  shareholders,  that 

1  Maryland  Hospital  v.  Foreman,  29  the  affairs  shall  be  managed  and  the  funds 

Md.  524  ;  Dill  v.  Wareham,  7  Met.  (Mass. )  applied  solely  for  carrying  out  the  objects 

438.  for  which  the   corporation  was  created. 
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Sec.  194.  Right  to  hold  Real  Estate.  —  The  power  of  a  railroad 
corporation  to  acquire  real  estate  by  condemnation,  under  the  powers 
conferred  upon  it  by  its  charter,  is  limited  to  such  as  is  necessary 
for  the  location  of  its  road,  stations,  and  other  necessary  buildings ;  ^ 
but  without  authority  to  do  so  it  has  no  power  to  purchase  lands  as 
an  investment  or  for  speculative  purposes.^  But  at  the  common  law 
it  may  purchase  and  hold  lands  in  fee,  and  may  convey  a  fee  therein, 
although  it  is  chartered  only  for  a  limited  period ;  ^  and  this  is  also 
the  rule  as  to  lands  acquired  by  it  in  a  lawful  manner  in  other 
States  than  that  of  its  creation.*  The  rule  may  be  said  to  be  that  in 
the  absence  of  any  provision  in  the  statute  giving  it  authority  to  do 
so,  a  corporation  can  purchase  and  hold  lands  only  for  such  purposes 
as  are  authorized  in  their  charter.^  The  grant  of  corporate  fran- 
chises,, being  restrictions  of  individual  rights,  will  not  be  extended 


Wietlier  the  contract,  as  originally  made, 
was  ultra,  vires  is  not  a  very  important  in- 
quiry at  this  time.  .  .  .  The  plea  of  ultra 
vires  should  not,  as  a  general  mle,  pre- 
vail, whether  interposed  for  or  against  a 
corporation,  when  it  would  not  advance 
justice,  but,  on  the  contrary,  would  ac- 
complish a  legal  wi'ong.  .  .  .  One  who 
has  received  from  a  corporation  the  full 
consideration  of  his  engagement  to  pay 
money,  jeither  in  services  or  property,  can- 
not avail  himself  of  the  objection  that  the 
contract  thus  fully  performed  by  the  cor- 
poration was  TiUra  vires,  or  not  within  its 
chartered  privileges  and  powers.  It  would 
be  contrary  to  the  first  principles  of  equity 
to  allow  such  a  defence  to  prevail  in  an 
action  by  the  corporation.  It  is  now  very 
well  settled  that  a  corporation  cannot  avail 
itself  of  the  defence  of  ultra  vires  when 
the  contract  has  been,  in  good  faith,  fully 
performed  by  the  other  party,  and  the  cor- 
poration has  had  the  full  benefit  of  the 
performance  and  of  the  contract.  If  an 
action  cannot  be  brought  directly  upon 
the  agreement,  either  equity  will  grant 
relief,  or  an  action  in  some  other  form  will 
prevail.  The  same  rule  holds  e  cmtrario. 
If  the  other  party  has  had  the  benefit  of  a 
contract  fidly  performed  by  the  corpora- 
tion, he  mil  not  be  heard  to  object  that 
the  contract  and  performance  were  not 
within  the  legitimate  powers  of  the  cor- 
poration." 

»  Eastern  Counties  By.  Co.  v.  Hawkes, 
TOL.  1  —36 


Callo- 
NiooU 


5  H.  L.  Cas.  831 ;  Eldredge  v.  Smith,  34 
Vt.  484 ;  Taber  v.  Cincinnati,  &c.  E.  E. 
Co.,  15  Ind.  459  ;  Norwich  v.  Norfolk  Ky. 
Co.,  4  El.  &  B.  397;  State  v.  Newark,  25 
N.  J.  L.  315;  Waldo  v.  Chicago,  &c. 
R.  R.  Co.,  14  Wis.  575 ;  Overmyer  v. 
Williams,  15  Ohio,  26  ;  Blunt  v.  Walker,, 
11  Wis.  334  ;  Pacific  R.  E.  Co.  v.  '• 
45  Mo.  212. 

2  Overmyer  v.  Williams,  cmte. 

1  Page  V.  Heinberg,  40  Vt.  81  ; 
way,  &c.  Co.  v.  Clark,  32  Mo.  305  ; 
V.  N.  Y.  &  Erie  R.  R.  Co.,  12  N.  Y.  121 ; 
Eives  V.  Dudley,  3  Jones  (N.  C.)  Eqj 
126 ;  People  u.  Mauran,  5  Den.  {N.  Y.) 
389. 

*  State  V.  Boston,  &c.  E.  R.  Co.,  25 
Vt.  433;  Metropolitan  Bank  v.  Godfrey, 
23  111.  379;  Lumbard  v.  Aldrich,  8  N.  H. 
31 ;  Libbey  v.  Hodgdon,  9  id.  394 ;  Leazure 
V.  HiUegas,  7  S.  &  R.  (Penn.)  313.  As 
where  land  is  taken  upon  a  mortgage  or 
in  payment  of  a  debt.  Blunt  v.  Walker, 
11  Wis.  434. 

'  Whether  property 'to  which  a  cor- 
poration has  the  apparent  legal  title  is 
necessary  for  the  purposes  of  its  incor- 
poration, so  that  it  has  power  to  hold  it, 
is  a  question  to  be  raised  by  government 
alone,  and  not  by  a  defendant  in  eject- 
ment. Natoma,  &c.  Co.  v.  Clarkin,  14 
Cal.  544 ;  Leazure  v.  Hillegas,  ante;  Baird 
V.  Bank,  11  S.  &  R.  (Penn.)  ;  Gaundie  v. 
Northampton  Water  Co.,  7  Penn.  St. 
233. 
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beyond  the  letter  and  spirit  of  the  charter ;  yet  it  is  not  to  be  so 
strictly  construed  as  to  defeat  the  object  of  the  grant ;  besides  the 
powers  expressly  granted,  such  as  are  strictly  incidental  and  neces- 
sary to  the  object  of  the  grant  are  implied.  Thus,  depots,  car  and 
engine  houses,  tanks,  repairing  shops,  houses  for  bridges  and  switch- 
tenders,  coal  and  wood  yards,  are  necessary  appendages  to  the  opera- 
tions of  a  railroad  and  transportation  company,  and  their  power  to 
hold  land  for  these  purposes  will  be  implied  without  an  express 
grant  in  their  charter ;  but  lands  for  dwellings  of  employes,  for  car 
or  locomotive  factories,  coal  mines,  and  matters  of  that  kind,  are 
things  of  convenience,  and  not  of  necessity.^ 

So  a  railroad  corporation,  authorized  by  charter  to  hold  real  estate 
necessary  for  the  purpose  of  locating,  constructing  and  repairing  their 
road,  not  exceeding  one  hundred  feet  in  width,  may  purchase  and 
hold  land  for  the  procurement  of  materials,  or  for  the  economical 
construction  of  the  road.^  And  in  an  English  case  *  it  was  intima- 
ted that  a  railway  company  might  supply  a  chapel  or  theatre  for  the 
benefit  of  its  employes.  So  it  may  buy  land  under  some  circum- 
stances, and  erect  dwellings  thereon  for  its  officers  and  workmen.* 
So  it  has  been  held  that  it  may  buy  land  and  sell  the  gravel  thereon 
and  then  sell  the  land,  and  a  court  of  equity  will  enforce  the  sale.* 
So  it  may  buy  woodland,  or  a  coal  mine  to  supply  itself  with  fuel, 
and  may  as  incidental  thereto  sell  its  surplus  wood  and  coal ;  ®  but 
it  cannot  take  lands  under  the  right  of  eminent  domain  for  such 
purpose. 

A  conveyance  to  a  corporation  authorized  to  receive  conveyances 
of  land  for  certain  purposes  will  be  presumed  to  have  been  received 
for  some  purpose  within  the  powers  of  the  corporation,  unless  an 
illegal  purpose  is  made  to  appear.^  In  an  action  brought  by  a  cor- 
poration as  owner  of  certain  property  which  it  had  the  right  to 
acquire,  the  presumption  of  law  is,  that  it  was  lawfully  acquired, 
where  the  manner  of  its  acquisition  does  not  appear  from  the  com- 

1  State  V.  Commissioners  of  Mansfield,  Colwell,  39  Penn.  St.  337;  Black  v.  Del. 

23  N.  J.  L.  510  ;  Compare  First  Parish  in  &o.  Carnal  Co.,  2i  N.  J.  Eq.  130. 
Sutton  V.  Cole,  3  Pick.  (Mass.)  232.  »  Old  Colony  E.  R.  Co.  ■».  Evans,  6 

^  Overmjerv.  Williams,  15  Ohio,  26.  Gray  (Mass.),  25. 

'  East  Anglian    Ey.    Co.    v.    Eastern         *  Lyde  v.  Eastern  Bengal  Ky.  Co.,  36 

Counties  By.  Co.,  11  C.  B.  775.  Beav.  10. 

4  Eldredge   v.   Smith,    34    Vt.    484 ;         '  Farmers'  Loan  &  Trust  Co.  v.  Curtis, 

Eenaselaer  &  Saratoga  R.  R.  Co.  v.  Davis,  7  N.  Y.  466  ;  Chautauque  Co.  Bank  V. 

43  N.  Y.  137;    Plymouth  E.  R.   Co.  v.  Bisley,  19  N.  Y.  369  ;  Sx  parte  Peru  Iron 

Co.,  7  Cow.  (N.Y.)540. 
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plaint.  The  defendant  must  aver  and  prove  that  it  was  obtained 
illegally,  if  he  bases  his  defence  on  that  ground.^ 

In  lands  taken  by  proceedings  in  iwvitum,  the  corporation  only 
acquires  an  easement,  and  when  it  ceases  to  use  the  land  for  the  pur- 
poses for  which  it  was  taken,  or  when  it  ceases  to  be  necessary  for 
such  purpose,  it  reverts  to  the  original  owner ;  ^  but  where  a  portion 
of  its  roadway  is  acquired  by  purchase,  the  fee  vests  in  the  corpor 
ration,  and  does  not  revert  to  the  original  owner  upon  its  abandon- 
ment for  railroad  purposes.*  The  question  as  to  whether  land 
acquired  by  a  railway  company  is  necessary  for  its  use,  can  be 
raised  only  by  the  State,  and,  while  the  company  may  not  be 
authorized  to  acquire,  it  may,  nevertheless,  convey  a  good  title.* 

Sec.  195.  Freight  CccQtracts :  Unequal  Facilities.  —  At  the  com- 
mon law,  every  common  carrier  is  bound  to  receive  goods  from  all 
persons  alike,  without  making  any  personal  distinctions,  without  giv- 
ing any  unjust  or  wmeasonable  advantages  hy  way  of  facilities  for  the 
carriage,  or  rates  for  transporting  them,  and  statutes  prohibiting  dis- 
crimination are  held  as  merely  confirmatory  of  the  common  law.^ 

That  the  legislature  creating  a  railway  company  has  the  power 
to  regulate  the  rates  at  which  it  shall  transport  both  passengers  and 
freight,  is  conceded,  but  the  wisdom  of  establishing  any  arbitrary 
rules  in  this  respect,  which  shall  apply  at  all  times  and  in  all  con- 
ditions of  business  is  very  doubtful ;  and  it  is  believed  that  the  laws 
of  trade,  the  necessities  of  business,  and  the  interest  of  the  companies 
will  be  found  to  be  the  best  regulators  of  these  matters.    While 

1  Farmers',  &o.  Bank  v.  Detroit,  &o.  carry  on  a  trade  distinct  from  the  puT- 

E.  E.  Co.,  17  Wis.  372  ;  Yates  v.  Van  De  poses  for  which  it  was  incorporated.    For- 

Bogert,  56  N.  Y.  526  ;  Norwich  v.  Nor-  rest  v.  Manchester,  &c.  Ry.  Co.,  30  Beav. 

folk  Ry.  Co.,  4  El.  &  Bl.  397.  40  ;  Brown  v.  'Winnisimmet  Ferry  Co.,  11 

^  Proprietors,  &c.  v.  Nashua,  &o.  R.  R.  Allen  (Mass.),  326. 
Co.,  104  Mass.  1.  *  Natoma  Water  Co.   v.   Clarkin,   14 

'  Page  V.  Heinberg,  40  Vt.  81.    Super-  Cal.  544 ;   Spear  v.  Crawford,  14  Wend, 

fluoua  land  purchased  hy  a  railway  com-  (N.  Y. )  20. 

pauy  may  be  sold  hy  it.     Milliner  v.  Mid-         '  Messenger  v.   Penn.   E.  R.   Co.,  36 

land  Ry.  Co.,  L.   R.   11  Ch.  Div.  611.  N.  J.  L.  307  ;  Sinking  Fund  Cases,   99 

And  property  not  needed  for  its  irame-  U.  S.  719.     Kutu  v.  Michigan,  &c.  E.  R. 

diate  wse  may  be  let.     Thus  a  railway  Co.,  1  Biss.   (U.  S.  C.  C.)  35  ;  Michigan, 

company  had   authority  to   keep  steam  &c.  R.  R.  Co.,  33  Mich.  6;  Messenger  v. 

vessels  for  the  purpose  of  a  ferry.      It  Penn.  E.  E.  Co.,  37  N.  J.  L.  531;  Rogers 

was  held  that  such  vessels,  when  other-  Locomotive  Works  v.  Erie  R.  R.  Co.,  20 

wise  unemployed,  might  be  used  by  the  N.  J.  Eq.   379 ;  Union,  &c.  Co.  v.   Erie 

company  for  excursion  trips  to  the  sea ;  E.  E.  Co.,  37  N.  J.  L.  23  ;  New  England 

though  a  company  incorporated  for  the  Express  Co.  ».  Maine  Central  R.  E.  Co.,  57 

purpose  of  making  a  railroad  cannot,  with  Me.  188. 
the  dissent  of  one  of  the  shareholders. 
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companies  of  this  character,  in  consideration  of  the  great  prerogative 
privileges  conferred  upon  them,  should  be  required  to  serve  the 
interests  of  the  public  as  far  as  possible,  yet  the  strong  prejudices 
which  have  grown  up  against  them  are  generally  predicated  upon 
the  erroneous  idea  that  the  business  is  very  profitable,  when  expe- 
rience has  demonstrated  that  the  direct  reverse  of  this  is  the  rule, 
and  that  railway  stocks  and  securities  are  generally  the  most  unreliable, 
unsafe,  and  unremunerative  investments  to  be  found  in  the  market. 
As  before  stated,  while  regulatory  legislation  is  undoubtedly  consti- 
tutional, and  in  many  instances  necessary,  as  a  rule  it  will  be  found 
that  the  interests  of  the  corporations  and  of  the  public  will  be 
best  served  by  leaving  them  to  the  regulating  influences  of  the 
immutable  and  invincible  laws  of  trade,  instead  of  antagonizing 
and  crippling  them  by  hostile  legislation  and  a  consequent  hostile 
public  sentiment.  Under  the  common-law  rule,  as  well  as  under 
confirmatory  statutes,  in  order  to  make  out  that  a  railway  com- 
pany has  not  afforded  "  reasonable  facilities  "  for  the  carriage  of 
freight  for  all,  a  public  inconvenience  rather  than  a  private  or  indi- 
vidual grievance  must  be  shown.^  In  order  to  constitute  an  undue 
or  unreasonable  preference,  it  must  be  shown  that  every  person 
does  not  have  the  same  facilities  for  forwarding  goods  that  are  af- 
forded to  other  parties.  Thus,  where  a  railway  company  permitted  a 
carrier,  who  also  acted  as  superintendent  of  their  goods  traffic,  to  hold 
himself  out  as  their  agent  for  the  receipt  of  goods  to  be  carried  by 
their  line,  and  his  office  as  the  receiving  office  of  the  company,  and 
goods  were  received  by  him  at  that  place  without  requiring  shippers 
to  sign  conditions  which  the  company  required  all  other  shippers 
bringing  goods  to  their  station  to  sign,  it  was  held  to  amount  to  an 
undue  preference  which  was  wholly  unwarrantable.^ 

The  same  rule  was  adopted  where  a  company  closed  their  offices 
at  a  certain  hour,  and  refused  to  receive  goods  tendered  to  them 
after,  with  the  proper  amount  of  carriage,  while  at  the  same  time 
they  continued  to  receive  goods  of  the  same  class,  prepared  in  the 
same  manner,  from  a  particular  individual ;  ^  also  where  a  company 
admitted  into  their  stations  their  own  vans  with  goods  to  be  for- 
warded that  night,  at  a  later  hour  than  they  admitted  those  of  other 

1  Barrett ».  Great  Northern  Ry.  Co.,  1  "  Baxendale  v.  Bristol,  &c.  Ky.  Co,,  11 
C.  B.  N.  s.  423  ;  Bendell  v.  Eastern  Coun-    C.  B.  n.  s.  787. 

ties  Ky.  Co.,  2  id.  509.  »  Garton  v.  Bristol,  &c.  Ky.  Co.,  1  B. 

&S.  112. 
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persons;^  and  it  is  doubtful  whether  the  railway  company  would 
have  been  justified  in  giving  such  preference  to  themselves  to  the  ex- 
clusion of  other  carriers,  even  though  it  was  necessary  in  order  to  en- 
able the  general  public  to  have  the  benefit  of  sending  late  parcels.^ 

Sec.  196.  Preference  in  delivering  Goods.  —  In  the  same  way  a 
company  is  guilty  of  undue  preference  when  they  favor  any  particu- 
lar person  in  the  delivery  of  goods.  Thus,  where  a  company  em- 
ployed an  agent  to  receive  goods  arriving  at  the  C.  station,  and 
deliver  them  to  the  consignees  in  the  town  of  C,  and  refused  to 
deliver  at  the  station  to  carriers  who  had  general  written  orders  from 
persons  in  the  town  authorizing  delivery  of  goods  arriving  for  them, 
but  required  written  orders  specifying  the  goods,  the  court  held  this 
to  be  an  undue  preference  to  the  company's  agent.^  In  determining 
whether  or  not  an  undue  preference  has  been  given  either  in  the 
receipt  or  delivery  of  goods,  regard  must  be  had  not  only  to  the  con- 
venience of  the  public,  but  also  to  the  convenience  of  the  company. 
Thus,  where  a  company,  because  of  the  increase  of  its  business,  was 
compelled  to  separate  its  mineral  from  its  goods  traffic  at  its  0.  sta- 
tion, and  transferred  the  former  to  another  station,  but  retained  the 
mineral  traffic  at  0.  so  far  as  regarded  the  coals  of  the  corporation  of 
M.,  whose  gas-works  were  near  that  station,  and  communicated 
with  it  by  a  siding  so  that  traffic  could  be  removed  at  once,  it  was 
held  that  the  preference  was  not  undue.*  Any  airrangement  in  favor 
of  one  class  of  vehicles  entering  their  station, -yards,  over  others  of 
the  same  class,  is  an  undue  preference,  where  it  is  shown  that  there 
is  no  such  want  of  space  as  to  warrant  it,  and  that  public  inconven- 
ience is  thereby  occasioned." 

Sec.  197.  Discrimination:  Undue  preference  as  to  Freights.  —  The 
question  of  undue  preferences  arises  most  frequently  in  reference  to 
the  rates  charged  for  the  transportation  of  goods.  It  may  be  said  that 
the  rule  is,  both  at  common  law  and  under  most  of  the  regulatory  stat- 
utes, that  under  like  circumstances,  and  for  the  same  class  of  goods,  the 
same  rates  should  he  charged  to  all.^    Eailways  are  held  to  the  strict- 

1  Palmer «.  Loudon,  Brighton,  &  South  &o.  Ry.  Co.,  4  0.  B.  N.  s.  738;  West 
Coast  Ey.  Co.  L.  E.  6  C.  P.  194.  v.  London,  &o.  Ry.  Co.,  L.  R.   5  C.  P. 

*  Palmer  ■».  London  &  South  Western    622. 

Ey.  Co.,  L.  E.  1  C.  P.  588.  6  Marriott  v.  London,  &c.  Ey.  Co.,  1 

'  Parkinson  v.  Great  Western  Ry.  Co.,  C.  B.  N.  s.  499. 
L.  R.  6  C.  P.  554 ;  Fishhourne  v.  Great         »  Ragan  v.  Aiken,  9  Lea  (Tenn.),  609  ; 

Southern,  &c.  Ry.  Co.,  19  Sol.  Jour.  859.  42  Am.  Rep.  689;  Johnson  v.  Pensacola, 

*  Lees  V.  Lancashire,  &o.  Ry.  Co.,  18  &o.  E.  E.  Co.,  16  Fla.  626 ;  26  Am.  Rep. 
SoL  Jour.  629.    See  also  Cooper  ».  London,  781. 
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est  impartiality  in  the  conduct  of  their  business,  in  withholding  all 
privileges  or  preferences  from  one  customer  which  are  not  extended 
to  all  others.  But  this  rule  is  subject  to  the  qualification,  that  where 
a  rate  of  freight  is  reasonable  for  all  customers,  contracts  for  a  less 
rate  may  be  made  in  special  cases,  when,  under  all  the  circum- 
stances, the  discrimination  is  reasonable  and  just.  The  discrimina- 
tion must  not  subject  others  to  unreasonable  disadvantages,  nor  must 
it  be  made  in  order  to  give  one  individual  a  preference,  to  the  disad- 
vantage of  another,  or  to  give  preference  and  advantage  to  one 
locality  to  the  prejudice  of  another  locality.  A  mere  discrimination 
in  favor  of  a  customer  is  not  unlawful  unless  it  is  an  unjust  dis- 
crimination.^ But  for  the  purpose  of  securing  freights  which  would 
otherwise  go  by  another  route,  especially  where  the  freighter  lives  at 
a  distance  from  its  route,  a  discrimination  in  rates  may  be  made  in 
his  favor,  provided  its  rates  to  persons  not  similarly  situated  are 
reasonable.^     So,  too,  it  vmy  discriminate  in  rates,  in  favor  of  persons 

1  Houston  &  Texas  Central  E.  E.  Coi  v.  tation  and,  as  far  as  possible,  in  accommo- 
dation ;  and  that  it  cannot  discriminate 
in  favor  of  itself  or  any  of  its  employes 
as  against  other  transporters. 

'^  In  Eagan  v.  Aiken,  amte.  By  the 
ninth  section  of  the  act  incorporating  the 
Eogersville  E.  R.  Co.,  it  was  provided 
that  said  railroad  company  should  be 
governed  hy  the  provisions  of  the  Nash- 
ville &  Chattanooga  Eailroad  charter, 
and  should  have  the  same  rights  and 
privileges,  and  be  under  the  same  pen- 
alties and  restrictions  as  said  company. 
By  the  fourteenth  section  of  the  act  incor- 
porating the  Nashville  &  Chattanooga 
Eailroad  Company,  it  is  provided  that  the 
charges  for  transportation  on  said  road 
shall  not  exceed  thirty-five  cents  per  hun- 
dred pounds  on  heavy  articles,  and  ten 
cents  per  cubic  foot  on  articles  of  measure- 
ment, for  every  hundred  miles,  and  five 
cents  a.  mile  for  every  passenger.  The 
Eogersville  &  Jefferson  Eailroad  Company 
was  organized  under  its  charter,  and  built 
a  road  from  Eogersville  to  a  point  on  the 
line  of  the  East  Tennessee,  Virginia,  & 
Georgia  Eailroad,  a  distance  of  fifteen  miles, 
which  it  eqnipped  and  operated  for  several 
years  by  carrying  freights  and  passengers 
as  a  common  carrier.  It  had  however  re- 
ceived State  aid  under  the  act  of  February 
11,  1852,  and  subsequent  acts  amendatory 
thereof,  whereby  a  statutory  lien  or  mort- 


Eust,  68  Tex.  98.  In  Cumberland  Valley 
E,  E.  Co.'s  Appeal,  62  Penn.  St.  218, 
three  plaintiffs  filed  a  joint  bill  against  a 
railroad  company,  averring  injury  to  their 
business  in  charging  improper  tolls,  mak- 
discrimination  against  them,  etc.  It  was 
held  that  a  community  of  interest  in  the 
plaintiffs  is  necessary  to  sustain  the  bill. 
One  plaintiff  who  was  not  especially  in- 
jured in  the  matters  cliarged  was  held  not 
to  have  any  status  in  court,  and  could  not 
complain  that  the  company  had  exceeded 
its  franchises.  Unless  it  appears  upon  the 
face  of  the  bill  that  there  is  a  private  in- 
jury, it  is  demurrable  as  to  that.  A  charge 
against  a  railway  company  for  violating  a 
public  franchise,  being  an  injury  common 
to  the  whole  public,  is  a  matter  for  the 
public  and  not  for  an  individual  to  redress. 
The  rule  is  that  where  the  injury  is  not 
greater  to  the  individual  tlian  to  the  whole 
public,  the  remedy  is  with  the  public.  A 
railroad  company  had  authority  to  place 
cars  on  its  road  or  to  permit  individuals 
to  place  cars  thereon,  and  to  charge  "on 
all  goods,  etc.,  transpoi-ted  on  its  road  not 
exceeding  four  cents  a  mile  per  ton  for  toll 
and  three  cents  for  transportation."  It 
was  held  that  these  were  two  subjects  of 
charge,  one  for  the  use  of  the  road  and  the 
other  for  power ;  and  that  on  a  railroad, 
equality  must  exist  in  rates  of  transpor- 
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shipping  large  quantities  of  freights,  over  those  sMpping  small  quanti- 
ties only}    In  the  New  Hampshire  case  last  cited,  Allen,  J.,  said : 


gage  was  created  in  favor  of  the  State  upon 
the  entire  road,  stoek,  eijuipiiients,  super- 
structure, franchises  and  property  of  the 
company,  as  security  for  the  honds  of  the 
State  issued  to  the  company  and  the  in- 
terest thereon.  The  company  having  failed 
to  meet  its  ohligations  under  the  contract 
with  the  State,  such  proceedings  were 
taken  hy  the  State  against  the  company 
that  by  order  of  court  the  road,  with  all  its 
property,  effects,  and  franchises,  was,  on 
the  20th  of  March,  1872,  sold  to  the  East 
Tennessee,  Virginia,  &  Georgia  Eailroad 
Company,  and  the  sale  was  confirmed  on 
November  18,  1873.  On  December  26, 
1873,  the  purchaser  sold  and  conveyed  the 
road,  with  all  its  property,  franchises,  and 
privileges,  to  W.  P.  Elliott,  and  on  Sep- 
tember 12,  1877,  Elliott  sold  and  conveyed 
the  same  property  to  the  defendant,  Aiken, 
who  has  since  operated  the  road  under  the 
charter.  The  complainants  were  merchants 
in  Eoger&ville,  engaged  in  buying  and 
selling  hardware,  family  groceries,  prod- 
uce, implements  of  husbandry,  etc.,  and 
have  been  so  carrying  on  business  since  the 
1st  of  January,  1879.  During  this  period 
they  had  been  rec[uired  by  the  defendant 
to  pay  as  freight  for  articles  carried  on  said 
road  of  fifteen  miles  from  Rogersville  to 
the  East  Tennessee,  Virginia,  &  Georgia 
road  from  twenty  to  twenty-five  cents  per 
hundred  pounds  on  heavy  articles  (no  arti- 
cles of  measurement  having  been  shipped 
to  them),  and  paid  him  accordingly,  the 
gross  amount  of  their  payments  aggregating 
hbout  |4, 000.  The  court  said:  "  The  com- 
plainants insist,  that  under  the  charter  of 
the  company,  the  legal  rate  of  freight  for  the 
length  of  said  road  would  only  be  five  and 
one-quarter  cents  per  hundred  pounds,  and 
the  main  object  of  the  bill  is  to  recover  the 
excess  of  payments  over  the  legal  rate  of 
charge.  The  bill  further  states  that  the 
defendant,  as  an  inducement  to  other  mer- 
chants in  Lee  county,  Virginia,  and  Han- 
cook  county,  Tennessee,  to  have  their 
goods  shipped  to  Rogersville,  so  as  to  pass 


over  his  road,  has  entered  into  a  contract 
with  those  merchants  not  to  charge  them 
exceeding  fifteen  cents  per  hundred  pounds 
on  any  and  all  articles  for  carnage  on  his 
road,  and  that  large  shipments  have  ac- 
cordingly been  made  over  the  road  to  these 
merchants.  The  complainants  allege  that 
this  discrimination  is  illegal,  and  ask  the 
court  to  enjoin  the  defendant  from  so  dis- 
criminating. The  demurrer  raises  the 
questions  whether  the  defendant  is  liable 
to  the  suit  individually  instead  of  the 
corporation,  and  whether  the  charges  of 
freight  and  discrimination  complained  of 
are  authorized  by  the  charter  of  the  Rogers- 
ville &  Jefferson  Railroad  Company.  The 
third  ground  of  demurrer  is  that  the  facts 
stated  in  the  bill  do  not  show  a  case  of 
improper  discrimination  within  the  mean- 
ing of  the  franchises  under  which  the  de- 
fendant is  operating  his  road.  The  facts 
are  that  the  defendant,  to  induce  merchants 
in  Lee  county,  Virginia,  and  Hancock 
county,  Tennessee,  to  ship  over  his  road, 
instead  of  taking  a  different  route,  has 
entered  into  a  contract  with  them  not  to 
charge  exceeding  fifteen  cents  per  hundred 
pounds  on  their  goods.  And  the  question 
is  whether  the  defendant  can  make  such  a 
contract,  under  the  circumstances  stated. 
The  English  authorities  hold  that  at  com- 
mon law  the  common  earner  is  not  bound 
to  carry  at  equal  rates  for  all  customers  in 
like  condition.  The  authorities  are  col- 
lected in  McDuffee  ■».  Portland  &  Rochester 
E.  E.  Co.,  52  N.  H.  430;  13  Am.  Rep.  72. 
In  this  country,  the  courts  have  generally 
held  otherwise,  and  that  statutes  prohibit- 
ing discrimination  are  merely  declaratoiy 
of  the  common  law.  Sinking  Fund  Cases, 
99  U.  S.  719 ;  Messenger  v.  Pennsylvania 
R.  R.  Co.,  36  N.  J.  L.  407, 531 ;  13  Am.  Rep. 
457.  Discrimination  in  rates  of  freight,  if 
fair  and  reasonable,  and  founded  on  grounds 
consistent  with  the  public  interest,  are 
allowaible.  Hersh  v.  Northern,  &c.  R.  R. 
Co.,  74  Penn.  St.  181  ;  Chicago,  &o.  R. 
R.  Co.  V.  People,  67  111.  11  ;  Fitchbui-g 


>  Concord  &  Portsmouth  E.  E.  Co.  v.     Ran  some  v.  Eastern  Counties  By.  Co.,  1 
Forsaith,  59  iT.  H.  122;  47  Am.  Rep.  122;    C.  B.  n.  s.  437. 
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"The  statute  reqvdres  that '  the  rates  shall  be  the  same  for  aU  per- 
sons and  for  like  descriptions  of  freight  between  the  same  points;' 
and  that  all  persons  shall  have  reasonable  and  equal  terms,  facilities, 
and  accommodations  for  the  transportation  of  themselves,  their  agents, 
and  servants,  and  of  any  merchandise  and  other  property,  upon  any 


R.  E.  Co.  V.  Gage,  12  Gray  (Mass.),  393. 
The  important  point  to  every  freighter  is 
that  the  charge  shall  be  reasonahle ;  and  a 
right  of  action  will  not  exist  in  favor  of 
any  one  unless  it  be  shown  that  unreason- 
able inequality  had  been  made  to  his  detri- 
ment. A  reasonable  price  paid  by  such  a 
party  is  not  made  unreasonable  by  a  less 
price  paid  by  others.  Or,  as  said  by 
Ceompton,  J.,  to  the  plaintiff,  upon  the 
trial  of  such  a  suit:  'The  charging  an- 
other party  too  little  is  not  charging  you 
too  much.'  Garten  v.  B.  &  E.  E.  E.  Co., 
1  B.  &  S.  112,  154,  165  ;  McDuffee  v. 
Portland  &  Eochester  E.  E.  Co.,  52  K.  H. 
430 ;  13  Am.  Eep.  72.  In  determining 
whether  a  company  has  given  undue  pref- 
erence to  a  particular  person,  the  court 
may  look  to  the  interests  of  the  company. 
Eansome  v.  Eastern  Counties  Ey.,  1  C.  B. 
N.  s.  437;  id.  135.  In  other  words,  if  the 
charge  on  the  goods  of  the  party  complain- 
ing is  reasonable,  and  such  as  the  company 
would  be  required  to  adhere  to  as  to  all 
persons  in  like  condition,  it  may  never- 
theless lower  the  charge  of  another  person, 
if  it  be  to  the  advantage  of  the  company, 
not  inconsistent  with  the  public  interest, 
and  based  on  a  sufficient  reason.  It  is 
obvious  that  the  intention  of  the  defend- 
ant, in  this  instance,  was  not  to  discrimi- 
nate against  the  complainants  in  favor 
of  any  person  of  the  same  place,  and  in 
the  same  condition.  His  object  was  to 
get  business  for  his  road  from  persons  at  a 
distance  from  its  terminus,  which  other- 
wise would  reach  their  destination  by  a 
diflFerent  route.  Under  these  circumstances 
we  cannot  see  that  the  contracts  complained 
of  are  against  public  policy,  or  that  the 
complainants  have  been  damaged,  if  the 
charges  on  their  goods  were  reasonable. 
The  bill  contains  no  allegation  that  the 
charges  made  against  and  paid  by  the  com- 
plarinants  were  unreasonable.  Without 
such  an  averment  there  has  been  no  dam- 
age.   The  third  ground  of  demurrer  was 


therefore  well  taken.''  But  in  England 
the  rule  is  otherwise.  Thus,  three  firms 
of  brewers  carried  on  business  at  B.,  and 
their  premises  respectively  were  connected 
with  the  M.  Eailway.  The  plaintififs  were 
not  connected  with  either  the  M.  Railway 
or  the  defendant's  railway.  In  order  to 
prevent  the  traffic  of  the  three  firms  from 
passing  wholly  over  the  M.  Eailway  and  to 
divert  some  portion  of  it  to  its  own  line, 
the  defendant  agreed  to  cart  goods  gratui- 
tously between  its  station  at  B.  and  the 
premises  of  the  three  firms  respectively, 
and  it  also  allowed  certain  deductions  from 
the  rates  charged  to  the  three  firms  for  the 
carriage  of  their  goods,  the  efi'ect  of  which 
was  that  their  goods  were  loaded  and  un- 
loaded by  the  defendant  gratuitously.  The 
defendant  did  not  cart  gratuitously  for  the 
plaintiff  between  his  premises  and  the  sta- 
tion, and  it  did  not  allow  to  him  deductions 
similar  to  those  allowed  to  the  three  firms. 
After  carting  the  goods  for  the  three  firms 
gratuitously  and  allowing  them  the  deduc- 
tions before  mentioned,  the  defendant  de- 
rived a  profit  from  the  traffic,  and  it  had 
not  any  intention  to  prejudice  the  plain- 
tiff. It  was  held,  affirming  the  judgment 
of  the  queen's  bench  division,  that  the 
gratuitous  carting,  loading,  and  unloading 
of  the  goods  for  the  three  firms  was  an  in- 
equality in  favor  of  them  and  an  undue 
preference  granted  to  them  by  the  defend- 
ant, and  was  in  contravention  of  8  and  9 
Vict.,  ch.  20,  §  90,  and  17  and  18  Vict., 
ch.  31,  §  2,  and  that  the  plaintiff  was  en- 
titled to  maintain  an  action  to  recover  the 
amounts  paid  by  him  to  the  defendant, 
which  represented  the  cost  of  carting  hb 
goods  between  his  premises  and  the  station 
at  B.,  and  of  loading  and  unloading  the 
same.  Erershed  v.  London  &  Northwest- 
em  By.  Co.,  L.  B.  3  Q.  B.  Div.  134;  20 
Eng.  (Moak)  823;  London  &  Northwestern 
By.  Co.  V.  Evershed,  L.  E.  3  App.  Cases, 
1029;  24  Eng.  (Moak)  625. 
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raiboad  owned  or  operated  in  this  State,^  is  in  general  a  declaration  of 
the  common-law  doctrine  of  reasonable  compensation ;  and  no  con- 
struction which  establishes  an  arbitrary  rule  inconsistent  with  reason- 
able ec[uality  in  rates  can  be  given  to  the  statute.  Absolute  equality 
in  the  price  rate  per  ton  for  the  carriage  of  aU  merchandise  of  the 
same  description,  over  equal  distances,  is  not  required,  but  a  price 
rate  which  shall  be  reasonably  equal  for  all.  By  enacting  that '  the 
rates  shall  be  the  same  for  all  persons,  and  for  like  descriptions  of 
freight  between  the  same  points,'  the  legislature  could  not  have 
intended  an  equality  that  is  absolute,  fixed,  and  unvarying,  if  such 
equality  is  unreasonable.  To  find  the  true  construction  of  the 
statute,  and  the  correct  meaning  of  the  terms  used,  the  whole  sec- 
tion must  be  considered  together.  The  first  clause,  requiring  that 
the  rates  shall  be  the  same,  is  illustrated  and  explained  by  the 
second  clause,  reqiiiring  that '  all  persons  shall  have  reasonable  and 
equal  terms,'  etc.  Taken  together,  it  is  plain  that  no  arbitrary  rule 
of  absolute  equality,  but  one  of  reasonable  and  just  equality,  was 
intended.  By  the  fifth  section  of  the  same  chapter,  the  amount  of 
passenger  travel  is  recognized  as  an  element  in  the  question  of  reas- 
onable compensation  for  passenger  transportation,  and  it  is  no  less 
material  in  freight  than  in  passenger  carriage.  It  cannot  be  pre- 
sumed that  the  legislature  intended  that  section  two  should  be  in 
conflict  with  the  common-law  doctrine  of  section  five,  nor  that  the 
first  part  of  section  two  should  be  at  variance  with  the  rest  of  that 
section.  And  it  has  been  decided  that  the  sale  of  tickets  to  passen- 
gers before  entering  the  cars,  at  a  price  less  than  that  required  of 
those  who  afterward  pay,  is  not  an  unreasonable  discrimination 
against  the  latter.^ 

"The  terms  of  the  statute  must  receive  the  interpretation  which 
long-established  usage  and  the  custom  of  the  commercial  world  have 
given  them.  That  custom,  in  all  branches  of  business,  always  has 
been,  and  is,  to  move,  care  for,  and  sell  a  large  amount  of  a  given 
commodity,  in  one  parcel  or  in  a  given  time,  at  a  less  price  rate  per 
pound,  yard,  or  ton,  than  a  smaller  quantity  of  the  same  commodity, 
distributed  in  many  and  smaller  parcels,  at  different  times.  The 
expense  of  handling,  carrying,  and  storing  the  smaller  amount  is 
much  greater,  ipro  rata,  than  that  of  the  same  operations  upon  the 

1  Gen.  Stat.  ch.  149,  §  2  ;  Gen.  Laws,  ch.  163,  §  2  ;  MoDuffee  v.  Railroad,  52  N.  H. 
430,  457  ;  13  Am.  Rep.  72. 

"  HUliard  v.  Goold,.34  N.  H.  230. 
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larger  amount  in  one  body ;  and  a  discrimination  in  favor  of  the 
larger  dealers  is  not  inequality,  but  reasonable  equality.  By  any 
other  construction  the  statute  would  defeat  itself;  for  taking  into 
account  the  lessened  expense,  p'o  rata,  for  transporting  the  greater 
amount  of  property  in  a  single  body  or  in  a  given  time,  the  carrier 
would,  by  absolute  equality  of  rates  for  all  cases,  receive  a  greater 
price  rate  for  carrying  the  larger  quantity  than  the  smaller,  and 
thereby  make  an  unjust  discrimination  against  the  person  transport- 
ing the  larger  quantity  of  goods.  Unreasonable  equality  is  inequality. 
The  regulation  of  the  plaintiffs,  demanding  a  greater  rate  for  the 
carriage  of  the  defendants'  goods  than  for  the  carriage  of  the  goods 
of  other  persons  who  furnished  a  larger  amount  than  the  defendants 
in  a  given  time,  was  not  unequal  nor  unlawful,  unless  it  was  an 
unreasonable  discrimination  against  the  defendants.  What  is  rea- 
sonable equality  in  the  rates  for  the  carriage  of  merchandise  of  the 
same  description  between  the  same  points,  and  whether  or  not  the 
rates  established  and  demanded  of  the  defendants  were  reasonably 
equal,  are  questions  of  facts,  to  be  found  on  all  the  circumstances  of 
the  case  at  the  trial  term." 

So,  too,  it  may  discriminate  in  favor  of  one  class  of  goods,  over 
others  of  a  different  class;  and  by  goods  of  the  same  class  are  meant 
those  which  are  similar  in  those  qualities  which  affect  the  ride  and  ea> 
pense  of  carriage,  and  are  conveyed  under  the  like  circumstances, 
where  the  labor,  risk,  and  expense,  are,  in  the  opinion  of  the  jury,  the 
same ;  ^  so  that,  in  order  that  the  charges  may  differ,  there  must  be 
a  difference  of  services  rendered,  or  of  circumstances  in  respect  of 
their  passage  over  the  rails.^  It  would  not  be  justified  in  favoring 
one  customer  in  competition  with  another.  Thus,  in  one  case,*  a 
company  had  made  arrangements  with  A.  to  carry  coal  for  him 
during  three  years,  from  Peterborough  to  various  places  on  their 
line  of  railway,  at  certain  rates ;  B.,  a  coal  dealer  at  Ipswich,  whose 
coal  came  to  him  by  sea,  sent  coal  to  various  places  on  the  same 
line,  and  the  company  charged  him  a  much  higher  rate  than  was 
paid  by  A.  in  proportion  to  the  distance  the  coal  was  carried,  —  the 
professed  object  of  the  difference  being  to  enable  A.,  whose  coal 
came  to  him  by  railway,  to  compete  in  the  coal  trade  of  the  dis- 
trict with  B.,  who  had  the  advantage  of  having  his  coal  brought  to 

>  WiLLBS,  J.,  in  Great  'Westem  By.  Co.  ».  Sutton,  L.  R.  4  H.  L.  226. 
2  London,  &o.  Ky.  Co.  v.  Evershed,  L.  B.  8  App.  Cas.  1029. 
*  Bansome  v.  Eastern  Counties  By.  Co.,  1  C.  B.  n.  s.  437. 
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him  by  sea.  It  was  held  an  undue  preference.  But  the  court  laid 
down  the  doctrine  that  in  determining  whether  any  unreasonable 
preference  had  been  given,  "  the  courts  may  take  into  consideration  the 
fair  interests  of  the  railway  itself"  and  that  as  bearing  upon  the  q[ues- 
tion  the  circumstance  whether  the  company  might  not  carry  larger 
quantities,  or  for  longer  distances,  at  lower  rates  than  smaller  quantities 
for  shorter  distanMS,  so  as  to  derive  equal  profit  to  itself  Nor,  in 
England,  can  it  justify  a  discrimination  as  to  rates  upon  the  ground 
that  it  helps  to  introduce  a  new  traffic  over  its  line,  unless  it  is  also 
shown  that  the  pecuniary  interests  of  the  company  are  thereby  affected;  ^ 
nor,  it  seems,  to  buy  off  a  rival  scheme.  Thus,  a  company,  under  a 
threat  from  a  coal  company  that  unless  it  would  haul  their  coal  at 
lower  rates,  it  would  construct  another  railway,  and  to  prevent  the 
building  of  such  road,  gave  the  coal  company  lower  rates  than  it 
gave  to  other  dealers,  and  the  court  held  that  it  was  an  unreasonable 
discrimination.^  Nor  will  a  difference  of  rates  be  justified  on  the 
ground  that  one  customer  has  natural  advantages  over  others  on  the 
line,  and  that  the  rates  charged  to  him  only  bring  him  on  an  equal- 
ity with  others  less  favorably  situated.^  Thus,  if  A.  and  B.  are  each 
the  proprietors  of  a  coal  mine,  and  both  send  their  coals  to  the 
same  market,  —  A.'s  mine  being  within  twenty  miles  of  the  market, 
and  B.'b forty  miles;  in  order  to  place  A.  and  B.  on  an  equality  in 
the  market,  the  company  would  not  for  this  reason  alone  be  justified 
in  charging  A.  the  same  rates  for  hauling  his  coals  to  the  market, 
that  are  charged  to  B.,  as  this  would  be  a  palpable  inequality  of 
rates,  to  deprive  A.  of  his  natural  advantages.*  But  where  there  is 
a  competing  line  from  B.  and  not  from  A.,  and  the  competing  road 
carries  the  freight  from  B.  at  the  same  rates  that  it  is  carried  from 
A.,  the  company  would  be  justified  in  making  such  discrimination. 
Thus  the  Allegheny  Valley  Eailroad  crosses  the  Pennsylvania  Eail- 
road  at  Allegheny  Junction.  To  compete  more  successfully  with  the 
river  transportation,  the  Allegheny  Valley  Eailroad  Company  carried 
crude  oil  to  the  refineries  at  Pittsburgh,  and  the  manufactured  pro- 
duct back  to  Allegheny  Junction,  at  a  uniform  rate,  thus  giving  to 
the  refiner  at  Pittsburgh  as  favorable  terms  as  if  located  at  Alle- 

1  Oxkde  V.  'North.  Eastern  Ey.  Co.,  1         ^  Hawes  v.  Cockennouth,  &c.  Ky.  Co., 

e.  B.  N.  s.  454.    But  if  the  company  is  to  3  C.  B.  N.  s.  693. 

gain  business  thereby,  is  not  this  of  itself         '  Eansome  v.  Eastern  Counties  Ey.  Co., 

sufBoient  proof  of  pecuniairy  interest  to  4  C.  B.  N.  s.  135. 

justify  the   company  in  making  special         *  Eansome  v.  Eastern  Comities  Ey.  Co., 

rates  ?    Eagan  v.  Aiken,  ante.  ante. 
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glieny  Junction,  and  thereby  securing  a  uniform  rate  on  oil  from  the 
oil  regions  to  the  sea-board.  It  was  held  that  to  deny  the  right  to 
make  such  an  arrangement  would  be  an  unwarranted  interference 
with  the  management  of  the  business  of  the  railway,  and  deprive  the 
public  of  the  benefit  of  the  competition  to  which  it  is  justly  entitled. 
Eailway  companies  have  an  undoubted  right  to  enter  into  a  just 
and  fair  arrangement  with  a  corporation  or  association  whereby  their 
business  will  be  increased,  although  the  effect  of  the  arrangement 
may  be  to  take  business  from  others.  With  a  view  of  increasing 
their  husiriess,  they  may  extend  more  favorable  terms  to  all  shippers, 
although  others  engaged  in  the  same  business  may  be  incidentally  in- 
jured thereby.  The  fact  that  the  public  patronize  those  lines  of  trans- 
portation which  give  the  most  favorable  terms  constitutes  no  ground 
of  complaint.^ 

A  company  cannot  make  less  rates  to  a  person  because  the  ship- 
per employs  its  agent.  Thus,  where  a  company  advertised  to  convey 
goods  from  A.  to  C.  being  over  its  own  line  and  that  of  another  com- 
pany, at  the  rate  of  50s.  a  ton  provided  they  were  consigned  by  and 
to  their  own  agent  at  those  places,  but  if  consigned  through  any  one 
else  they  charged  52s.  6d.  per  ton,  it  was  held  to  be  an  unreasona- 
ble preference.^ 

1  Munhall  v.  Pennsylvania  B.  E.  Co.,  by  B.  at  a  charge  of  is.  lOd.  per  ton.    The 

92  Penn.  St.  150.  company,  who  had  power  under  their  acts 

^  Baxendale».  North  Devon  Ey.  Co.,  3  to  impose  their  own  rates  of  charge  for 

C.  B.  N.  s.  324.     In  England  it  is  held  carrying,  but  no  power  to  impose  tolls  for 

that  the  company,  when  engaged  in  a  sepa-  collecting  and  delivering,  raised  the  charge 

rate  trade,  cannot  give  a  preference  in  rates  for  carrying  to  8«.  id.,  being  the  aggregate 

to  itself.     Thus,  where  a  company  possessed  of  the  above  charges,  with  an  intimation 

of  a  line  from  B.  to  C.  advertised  to  con-  to  the  public  that  they  would  collect  and 

vey  goods  from  A.  to  C.  in  conjunction  deliver  goods  free  of   all  charge.      The 

with  another  company,  at  the  rate  of  50«.  real  purpose  of  this  arrangement  was  to 

per  ton,  provided  they  were  consigned  by  compel   persons    desiring  to  have   their 

and  to  their  own  agent  at  those  respective  goods  conveyed  by  the  railway  to  employ 

places,  but  if  consigned  through  any  one  the  company  to  collect  and  deliver  such 

else  they  charged  2s.  6d.  per  ton  more,  it  goods,  and  tiius  to  secure  this  business  and 

was  held  an  undue  preference.     Baxendale  the  profits  upon  it,  as  well  as  to  exclude 

V.  North  Devon  Ey.  Co.,  3  C.  B.    N.  a.  B.  from  competing  with  them  in  this  de- 

824.     A  company  may  not  give  an  undue  partment  of  business.     It  was  held  that 

preference  even  to  itself  in  respect  of  a  this  arrangement  was  an  undue  preference 

trade   independent   of   the    railway.     In  to  the  company  in  their  separate  capacity 

Baxendale  v.  Great  Western  Ey.  Co.  (28  of  carriers  other  than  on  the  line  of  rail- 

L.  J.   C.   P.  81 ;    a  C.  B.  N.  8.  836,  —  way,  and  also  an  undue  prejudice  tp  B. 

Beading  case),  a  railway  company  formerly  The  ground  of  decision  was,  that  where  a 

charged  a  uniform  rate  of  3».  8d.  per  ton  company  carries  on  some  other  business, 

on  all  goods  conveyed  on  their  line  be-  they  must  in  respect  of  such  business  be 

tween  R  and  P.    The  goods  were  collected  taken  to  be  quoad  the  railway  in  the  posi- 

and  delivered  both  by  the  company  and  tion  of  third  parties ;  and  see  Garton  v. 
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Sec.  198.  Circumstances  justifying  a  Preference.  —  It  was  early 
decided  in  England  that  when  the  statute  speaks  of  "  undue  or  un- 
reasonable preference  or  advantage,"  &c.,  it  implies  that  there  may 
be  advantage  to  one  person  or  to  one  class  of  traffic  that  would  not 
be  within  the  statute,^  and  that  in  considering  such  questions  the 
court  ought  to  take  into  account  the  fair  interests  of  the  railway 
company ;  ^  and  the  adequacy  of  the  consideration'  given  to  the  rail- 
way company  in  return  for  the  advantages  afforded  to  the  person 
preferred ;  ^  and  the  fact  whether  .or  not  they  are  willing  to  afford 
equal  treatment  to  all  persons  under  the  like  circumstances.* 

A  company  may  regulate  charges  according  to  the  relative  ex- 
pense to  themselves,  and  mere  inequality  of  charge  does  not  conclu- 
sively show  that  there  is  an  undue  preference.^    The  company  may 


Great  Western  Ey.  Co.,  5  C.  B.  N.  s.  669; 
Baxendale  v.  Great  Western  Ky.  Co.,  16 
V.  B.  N.  s.  137.  But  in  Baxendale  v. 
Southwestern  Ey.  Co.,  L.  K.  1  Ex.  37, 
the  defendants  were  in  the  habit  of 
carrying  goods  from  London  to  the  Isle  of 
Wight,  by  their  own  railway  from  London 
to  Southampton,  and  thence  by  tramway 
and  steamer;  the  plaintiffs  also  carried 
from  and  to  the  same  points,  using  the 
defendants'  line  from  London  to  South- 
ampton, and  thence  by  carts  and  steamer ; 
the  plaintiifs  claimed  to  have  their  goods 
carried  by  the  defendants  from  London  to 
Southampton  at  a  sum  equivalent  to  the 
defendants  through  charge  from  London 
to  the  Isle  of  Wight,  less  a  fair  charge  for 
collection  in  London  and  for  carrying  it 
from  Southampton  station  to  the  Isle  of 
Wight ;  it  was  held  that  they  were  not 
entitled  to  this,| —  the  delivery  beyond  their 
line  not  being  auxiliary  to  their  business 
as  carriers  on  their  own  line,  and  therefore 
differing  from  a  case  of  delivery  in  the  im- 
mediate neighborhood  of  a  station.  See 
also  Cumberland  Valley  K.  E.  Co.'s  App., 
62  Penn.  St.  218. 

1  JTicholson  v.  Great  Western  Ry.  Co., 
5  C.  B.  N.  s.  366. 

2  Ransomed.  Eastern  Counties  Ey.  Co., 
ante. 

»  Nicholson  v.  Great  Western  Ey.  Co., 
ante. 

*  But  see  Diphwys  Casson  Slate  Co.  v. 
Festiniog  Ry.  Co.,  32  L.  T.  n.  s.  271. 

*  Reasonableness  does  not  depend  upon 
the  profits  which  the  company  may  make, 


but  upon  what  is  reasonable  to  be  charged 
to  the  person  making  the  payment.  Can- 
ada Southern  Ry.  Co.  v.  International 
Bridge  Co.,  L.  E.  8  App.  Cas.  723.  In 
Campbell  v.  Marietta,  &c.  B.  E.  Co.,  23 
Ohio  St.  168,  where  a  railway  was  author- 
ized to  charge  not  exceeding  five  cents  per 
ton  per  mite  when  the  same  is  transported 
thirty  miles  or  more,  and  for  freight  trans- 
ported a  less  distance  such  reasonable  rate 
as  may  be  from  time  to  time  fixed  by  the 
company,  it  was  held  to  be  unreasonable 
to  fix  a  greater  rate  for  a  less  distance  than 
thii-ty  miles,  than  the  maximum  allowed 
for  the  full  thirty  miles.  Where  two  rail- 
ways are  consolidated  under  a  statute  per- 
mitting the  same,  each  charter  containing 
difierent  provisions  as  to  freight  charges, 
each  charter  remains  in  full  force  after  the 
consolidation,  as  to  its  portion  of  the  road, 
and  the  provisions  of  each  as  to  freight, 
etc.,  must  be  regarded.  State  v.  Mobile, 
&c.  R.  R.  Co.,  60  Ala.  321;  Campbell  v. 
Marietta,  &c.  R.  R.  Co.,  23  Ohio  St.  168; 
Mobile,  &o.  E.  E.  Co.  v.  Steiner,  61  Ala. 
559.  In  Alabama,  where  the  statute  allows 
a  difference  of  fifty  per  cent  to  be  charged 
for  local  over  through  freight,  the  rate 
charged  for  the  carriage  of  freight  the 
whole  length  of  its  road  furnishes  the 
basis,  —  that  is,  for  freight  taken  on  at  one 
tenninus  and  discharged  at  the  other,  — 
the  prevailing  rates  therefor  at  the  time 
of  the  shipment  furnish  the  basis.  Mo- 
bile, &c.  E,  E.  Co.  V.  Steiner,  ante  ;  State 
V.  Montgomery,  &o.  R.  E.  Co.,  ante. 
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impose  a  scale  of  charges  on  goods  of  a  particular  character  different 
from  that  on  goods  of  another  character,  or  on  goods  over  one  part 
of  their  line  different  from  what  is  charged  over  another  part  of  the 
same  line,  without  a  desire  to  favor  any  particular  kind  of  traffic  or 
any  particular  individual,  but  influenced  only  hy  a  consideration  of 
the  expense  of  carriage.  And  a  company  will  he  justified  in  carry- 
ing goods  for  one  person  at  a  less  rate  than  that  at  which  they  carry 
the  same  description  of  goods  for  another  person,  if  there  are  circwrrv- 
stances  which  render  the  cost  to  the  company  of  carrying  for  the  former 
less  than  the  cost  of  carrying  for  the  latter. 

It  is  open  to  a  railway  company  to  make  a  bargain  with  a  person, 
provided  they  are  willing .  to  make  the  same  bargain  vAth  any  other 
person,  though  that  other  may  not  he  in  a  situation  to  avail  himself  of 
it.  If  a  million  tons  are  carried  for  A.  at  a  certain  rate,  B.  may 
demand  the  same  rate  for  the  same  quantity,  though  he  never  will, 
nor  can,  avail  himself  of  it,  because  his  dealings  are  too  small.^  So, 
a  company  may  make  a  proportionately  less  charge  per  ton  for  goods 
carried  a  greater  than  for  goods  carried  a  less  distance.^  Nor  is  it 
an  undue  preference  for  a  company  to  carry  at  a  lower  rate  in  con- 
sideration of  a  gua/ranty  of  large  quantities  and  full  train-loads  at 
regular  periods,  provided  the  real  object  of  the  company  is  greater 
remunerative  profit  by  the  diminished  cost  of  carriage,  —  although 
the  effect  is  to  exclude  from  the  lower  rate  persons  who  cannot 
give  the  guaranty.^ 

It  may  happen  that  a  scale  of  charges  and  other  terms  and  condi- 
tions are  so  arranged  for  short  distances,  small  quantities,  &c.,  as  to 
be  excessive,  unfair,  and  unreasonable,  as  compared  with  the  terms 
granted  for  large  quantities,  long  distances,  etc. ;  and  the  court  inti- 
mated that  if  this  point  had  been  raised  in  a  case  referred  to,*  it 
would  have  felt  bound  to  submit  these  matters  to  a  detailed  investi- 
gation by  an  engineer  or  traffic-manager  of  a  railway,  who  would  be 
able  by  calculation  to  arrive  at  a  satisfactory  result,  upon  the  princi- 
ples recognized  by  railway  companies  of  obtaining  the  greatest  quan- 
tity of  work  from  an  engine,  plant,  and  staff,  at  the  least  expense. 
In  other  words,  the  court,  while  recognizing  the  principle  that  the 

1  Evershed  v.  London  &  Northwestern         '  Nicholson  v.  Great  Western  Ey.  Co., 

Ey.  Co.,  L.  R.  3  Q.  B.  D.  135,  per  Beam-  5  C.  B.   n.  s.   366 ;   Greenop  o.  South- 

WBLL,  L.  J.  eastern  Ey.  Co.,  20  Sol.  Jour.  830. 

^  Strick  V.  Swansea  Canal  Co.,  16  C.  B.         ♦  Nicholson  v.  Great  Western  Ry.  Co., 

N.  s.  246  ;  Foreman  v.  Great  Eastern  By.  ante. 
Co.,  19  Sol.  Jour.  774. 
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cost  of  carriage  to  the  company  being  less  in  some  cases  tban  others, 
and  other  circumstances,  may  be  grounds  for  graduated  and  varying 
charges,  has  indicated  that  it  is  prepared  to  ascertain  that  even  the 
varying  scales  and  terms  are  relatively  fair  and  reasonable,  so  that 
even  those  who  cannot  guarantee  the  most  favorable  terms  may  not 
be  charged  more  than  proportionately  higher  rates. 

For  the  convenience  of  their  traffic,  companies  are  sometimes 
obliged  to  divide  their  area  into  districts,  with  distinct  rates  and 
arrangements  applicable  to  each;  yet  if  such  districts  are  arranged  for 
the  convenience  of  the  company  and  not  to  give  any  preference  or 
partiality,  the  court  will  not  interfere.  Thus,  where  a  railway  com- 
pany had  created  districts  in  which  they  carried  coals  at  reduced 
rates  for  quantities  not  less  than  full  train-loads  of  200  tons,  and  so 
adjusted  those  districts  that  the  places  where  the  complainants,  the 
Ipswich  dealers,  traded  were  distributed  into  three  districts,  in  each 
of  which  the  traffic  was,  in  consequence  of  such  division,  insufficient 
to  enable  them  to  send  the  required  quantity,  and  avail  themselves 
of  the  lower  rates,  the  dealers  alleged  that  in  order  to  take  advan- 
tage of  the  reduced  rate,  they  would  necessarily  (in  consequence  of 
the  parts  to  which  they  traded  having  been  put  into  three  districts) 
have  to  send  three  separate  full  train-loads  from  Ipswich,  whereas 
the  districts  were  so  arranged  that  dealers  from  Peterborough  had 
the  places  in  which  they  dealt  all  in  one  district.  The  traffic-mana- 
ger swore  that  these  districts  were  arranged  solely  with  a  regard  to 
consumption,  and  not  with  any  view  of  preference ;  and  the  com- 
plainants did  not  fully  and  clearly  show  that  the  districts  could 
otherwise  have  been  arranged,  nor  clearly  establish  a  case  of  undue 
preference.^  The  company  afterwards  charged  the  reduced  rates  for 
the  carriage  of  coals  consigned  by  dealers  at  Peterborough,  in  the 
prescribed  quantities  of  thirty-iive  trucks  for  one  such  district, 
though  not  carried*  by  the  company  in  one  train  all  the  way,  —  the 
company,  for  their  own  convenience,  in  consequence  of  steep  gradi- 
ents v/hich  would  otherwise  have  required  extra  steam  power,  de- 
taching at  an  intermediate  station  some  of  the  trucks  from  the  train, 
and  sending  them  on  afterwards  by  the  ordinary  goods  or  other  trains 
to  which  they  might  be  advantageously  attached.  None  of  the  coals 
were  ever  left  at  such  intermediate  station  for  consumption  there, 
but  were  all  carried  to  the  district  to  which  they  had  been  so  con- 
signed. It  was  held  that  by  so  doing  the  company  had  not  given 
1  Kansome  v.  Eastern  Counties  Ry.  Co.,  4  C.  B.  n.  s.  135. 
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an  undue  preference  to  the  consignors  at  Peterborough,  since  the 
tariff  being  valid  it  was  immaterial  how  the  company  carried 
coals  most  conveniently  to  themselves,  provided  the  tariff  was  not 
infringed.^ 

Where  a  company  has  districts  for  through  rates  extending  over 
long  distances,  they  are  not  bound  to  vary  the  rates  in  respect  of 
slight  distances.^  In  conclusion  it  may  be  said  that  from  the  cases 
both  in  this  country  and  in  England  it  appears  that  the  fair  interests 
of  the  railway  itself  are  entitled  to  consideration ;  but  this  must  be 
understood  as  confined  to  interests  in  their  capacity  of  railway  pro- 
prietors, and  over  that  part  of  the  line  in  regard  to  which  the  com- 
plaint is  made,  and  not  extended  to  their  interests  in  distinct 
capacities,  or  in  undertakings  in  regard  to  which  they  virtually  stand 
in  the  relation  of  third  parties. 

That  due  regard  must  be  had  to  the  circumstances  which  cause 
the  trouble  or  expense  of  carrying  to  the  company  for  one  party,  or 
in  one  case  or  set  of  circumstances,  to  be  greater  than  in  another, 
provided  perfect  fairness  be  shown  by  the  company  in  dealing  with 
such  differences ;  and  that  due  attention  will  be  paid  by  the  court 
to  reasons  for  preferential  dues  arising  out  of  long  distances,  large 
quantities,  wholesale  dealings  with  the  company,  and  generally  any 
other  things  which  reduce  the  trouble  and  cost  of  carrying  for  one 
party  as  compared  with  another. 

That  preferences  are  unjust  which  are  given  for  considerations 
wholly  irrespective  of  circumstances  which  could  make  the  incon- 
venience and  expenditure  for  carrying  the  prefeiTed  party's  goods 
less  than  for  others ;  so  that  preferences  given  to  compete  with  other 
carriers,  or  to  keep  out  competing  lines  which  the  preferred  per- 
son threatens  to  promote,  or  to  induce  such  person  to  employ  the 
company  on  other  lines  or  undertakings  which  they  have  in  hand, 
or  otherwise  to  benefit  the  company,  irrespective  of  the  dues  for 
carrying,  have  met  with  no  favor  from  the  court.  So,  too,  it  is  un- 
doubtedly true,  that  preferences  may  be  made,  based  measurably 
upon  the  value  of  the  goods  shipped,  and  the  rates  which  they  can 
respectively  afford  to  pay  for  transportation,  and  the  relative  cost 
thereof  to  the  companies  in  view  of  the  circumstances.  Thus,  iron, 
grain,  cattle,  &c.,  which  find  their  way  to  market^ver  long  lines  of 
railways  if  charged  at  anything  approximating  to  local  rates  over 

1  Eansome  v.  Eastern  Counties  Ry.  Co.,  *  Lloyd  v.  Northampton  &  Banbury 
8  C.  B.  N.  8.  709.  By.  Co.  23  Sol.  Jour.  623. 
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such  railways,  would  never  be  shipped,  for  the  reason  that  their 
entire  market  value  would  he  absorbed  in  freight  charges,  and  pub- 
lic policy  requires  that  all  such  articles  as  enter  into  every-day  con- 
sumption, aud  are  so  to  speak  necessaries  of  life,  should  be  laid  down 
in  distant  markets  at  the  lowest'  possible  rates.  Therefore,  such 
freights  coming  long  distances,  in  full  cars,  without  breaking  bulk, 
and  generally  forming  a  mere  addition  to  the  local  traffic  trains  over 
the  road,  it  would  be  highly  unjust  and  inequitable  to  say  that  rail- 
way companies  shall  not  be  permitted  to  carry  such  freight  at  a  much 
less  sum  per  ton  per  mile,  than  is  charged  for  their  local  traffic. 
Indeed,  in  determining  the  question  as  to  whether  or  not  rates  are 
reasonable,  or  discrimination  is  unreasonable  or  unjust,  the  circum- 
stances must  be  looked  to,  the  character  of  the  freight,  the  distance 
it  is  to  be  hauled,  the  quantity,  its  value,  the  trouble  and  expense  of 
handling,  the  expense  of  hauling,  its  bulk,  and  all  the  matters  which 
form  material  elements  in  determining  such  questions. 

Sec.  199.  Charges  on  branch  Roads.  —  It  is  held  not  to  be  an 
unjust  discrimination  to  charge  higher  rates  upon  a  branch  road  than 
is  charged  upon  the  main  line.^ 

Sec.  200.  Where  Charter  gives  a  Corporation  Power  to  fix  Rates, 
Rule.  —  Where  a  charter  is  subject  to  amendment  or  repeal,  an  act 
which  regulates  the  rates  to  be  charged  for  transportation  over  a 
railroad  does  not  operate  as  an  impairment  of  the  obligations  of  a 
contract,  although  the  charter  provides  that  the  corporation  may  by 
its  by-laws  establish  such  rates  of  toll  for  the  conveyance  of  persons 
and  property  as  they  shall  from  time  to  time  direct.^  But  where  the 
charter  is  not  subject  to  amendment  or  repeal,  and  a  method  for  revis- 
ing such  rates  is  provided  in  the  act,  providing  that  in  no  case  shall 
the  rates  be  reduced  so  as  to  yield  less  than  a  certain  per  cent  on 
the  cost  of  the  road,  the  legislature  has  no  power  to  interfere.* 

SeO.  201.  Contract  made  with  two  or  more  Agents  is  entire.  — 
Where  a  shipper  applies  to  the  local  freight  agent  of  a  railroad  com- 
pany to  get  the  rates  of  freight  upon  a  proposed  shipment  of  a  cer- 
tain amount  of  grain  to  a  given  point,  and  the  agent,  acting  by 
authority,  gives  him  the  rate,  and  he  agrees  to  ship  at  that  rate  and 
then  goes  to  the  master  of  trains  and  makes  arrangements  with  him 

*  Finnie  v.   Glasgow,  &c.  Railway,   2  526  ;  Illinois  Central  R.  R.  Co.  ■».  People, 

Macq.  177.  lOS  id.  541. 

'  Illinois  Central  R.  R.  Co.  v.  People,         '  Nelson,  J.,  in  Rensselaer,  &c.  R.  R. 

95  111.  313;  Ruggles  v.  Illinois,  108  U.  S.  Co.  v.  Bennington  &  Rutland  R.  R.  Co., 
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for  the  requisite  number  of  cars  per  week  for  the  purpose  of  making 
such  shipment,  this  amounts  to  a  special  contract  upon  the  part  of 
the  company  to  ship  at  the  rates  named,  and  to  furnish  cars  in  the 
manner  agreed  upon.^ 

Sec.  202.  Tolls,  what  are. — The  word  "toll"  as  used  in  railway 
charters  and  statutes  relating  to  railways  is  held  to  be  k  tribute  paid 
for  passage,  such  a  sum  as  the  company  may  charge,  in  addition  to 
carriage,  for  transportation ;  and  where  a  charter  provided  that  the 
"  toll  on  any  property  transported  shall  not  exceed  four  cents  per 
ton  per  mile  and  on  each  passenger  two  cents,"  it  did  not  restrict  the 
company  to  that  sum  for  the  carriage  of  freight,  etc.,  but  was  the 
sum  in  addition  to  such  rates  which  the  company  might  charge.^ 
The  right  to  take  toll  is  a  franchise  and  does  not  exist  unless  ex- 
pressly conferred.^ 

Sec.  203.  Leased  Road :  Foreign  Corporations,  &c. :  Inter-State 
Commerce.  —  Where  a  corporation  leases  the  road  of  another  corpo- 
ration, it  becomes  subject  to  all  the  statutory  duties,  obligations,  and 
restrictions  imposed  upon  the  leasing  company.  Thus  the  Erie  Rail- 
road Company,  being  in  the  use  of  the  roads  and  franchises  of  the 
Paterson  and  Eumapo  Railroad  Company,  and  Paterson  and  Hudson 
Railroad  Company,  was  held  bound  by  the  rates  fixed  by  law  upon 
such  roads.*  So,  too,  it  is  entitled  to  all  the  privileges  of  such  road. 
Thus,  the  New  York  Central  Company  having  by  a  contract,  which 
was  construed  to  be  a  lease,  run  and  operated  the  railway  of  another 
company,  it  was  held  that  it  had  the  right  to  charge  such  rates  as 
were  legal  for  the  company  owning  the  leased  line.^  So  a  foreign 
corporation,  so  far  as  it  exercises  its  franchises  in  another  State,  is 
subject  to  its  control.  Thus,  although  the  Erie  Railroad  Company 
is  a  foreign  corporation,  it  is  at  the  same  time  domestic,  to  the  full 
extent  of  the  powers  and  franchises  confirmed  and  invested  in  it,  in 
New  Jersey,  and  in  an  action  qui  tarn,  etc.,  against  it  for  taking , 
unlawful  tolls  on  parts  of  its  lines  in  New  Jersey,  the  company  may 
properly  be  considered  as  a  corporation  of  that  State,  and  amen- 
able as  such  to  the  provisions  of  the  statute  respecting  unlawful 
tolls.6 

1  Toledo,  &c.  R.  R.  Co.  v.  Roberts,  71  *  McGregor  v.  Erie  E.  E.  Co.,  86  N. 
111.  640.  J.  Eq.  89. 

2  Boyle  V.  Philadelphia,  &o.  R.  R.  Co.,  »  Fisher  v.  New  York  Central,  &c. 
64  Penn.  St.  310.  E.  E.  Co.,  46  N.  Y.  644. 

»  Camden,  &o.  R.  E.  Co,  i».  Briggs,  22  •  McGregor  v.  Erie  R.  R.  Co.,  36  N.  J. 
F.  J,  L.  623.  Eq.'llS. 
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But  these  statutes  can  only  be  operative  as  to  freights  transported 
to  different  points  in  the  State  enacting  them,  and  can  have  no 
effect  upon  the  rates  charged  for  transportation  from  some  point  in 
the  State  to  some  point  in  another  State ;  because  an  attempt  to 
place  such  a  restriction  upon  carriers  would  operate  as  an  attempt 
to  regulate  commerce  between  the  States,  which,  under  the  constitu- 
tion, is  the  peculiar  prerogative  of  Congress.^  In  the  Iowa  case  cited 
ante,^  this  question  was  fairly  raised  and  decided.  In  that  case  it 
appeared  that  the  plaintiffs  delivered  to  the  defendants  at  Ackley, 
Iowa,  to  be  shipped  to  Chicago,  Illinois,  129  car-loads  of  wheat,  and 
that  the  defendant  fixed  the  price  and  charged  for  freight  thereon 
thirty-seven  cents  per  100  pounds,  or  seventy-four  dollars  per  car- 
load of  20,000  pounds,  and  shortly  afterwards  120  cars  more  for 
which  the  defendant  charged  and  received  the  same  rates.  The  sum 
so  charged  and  received  by  the  defendant  was  in  excess  of  the 
rates  permitted  to  be  charged  under  the  statute  of  Iowa  then  in 
force,  and  the  action  was  brought  to  recover  such  excess.  The  court 
held  that  the  statute  had,  and  could  have  no  application  to  contracts 
for  the  shipment  of  freights  from  a  point  in  the  State  to  a  place  in 
another  State,  as  the  statute,  if  intended  to  have  such  an  application 
would  operate  as  an  attempt  to  regulate  commerce  between  the 
States,  and  would  therefore  be  unconstitutional  and  void.^ 

1  Carton  v.  Illinois  Central  R.  E.  Co.,  States.  Reading  R.  R.  Co.  v.  Pennsyl- 
59  Iowa;  Hardy  v.  Atchison,  Topeka  vania,  15  Wall.  (U.  S.)  232;  Passenger 
&  Santa  Fe  E.  R.  Co.,  32  Kan.,  30  Cases,  7  How.  (U.  S.)  283;  State  i>.  Wheel- 
Alb.  L.  J.  487  ;  Baltimore  &  Ohio  R.  R.  ing  Bridge  Co.,  18  id.  421  ;  Gibbons  v. 
Co.  V.  Maryland,  21  Wall.  (U.  S.)  456  ;  Ogden,  9  Wheat.  (IT.  S.)  1.  There  is  » 
Reading  R.  R.  Co.  v.  Pennsylvania,  15  line  of  cases  determined  by  the  Supreme 
Wall.  (U.  S.)  232  ;  Passenger  Cases,  7  Court  of  the  United  States  which  hold 
How.  {X!.  S.)  283  ;  City  of  Council  Bluffs  that  it  is  competent  for  the  States,  in  the 
V.  E.  C,  St.  J.,  &c.  R.  R.  Co.,  45  Iowa,  absence  of  legislation  by  Congress,  to 
338.  legislate  respecting  inter-State  commerce. 

2  Carton  v.  Illinois  Central  R.  R.  Co.,  But  those  cases  have  been  such  as  relate 
ante.  to  bridges  or  dams  across  streams  wholly 

'  RoTHCOOK,   J.,   said  :    "It    is   not  within  a  State,  police  laws,  laws  relating ' 

claimed  that  the  fixing  of  rates  of  freight  to  pilots  of  vessels,  health  laws,  and  the 

shipped  from  one  State  into  another  is  like.     See  Cooley  v.  Board  of  Wardens, 

not  a  regulation  of  commerce.     'Anyreg-  12  How.   (IT.  S.)  299;  Gilman  v.  Phila- 

nlation  of  the  transportation  of  freight  delphia,  3  Wall.  (U.  S. )  713.     But  that 

upon  the  high  seas,  the  lakes,  the  rivers,  court  has  always  held  that  the  power  to 

or  upon  the  railroads,  or  other  artificial  enact  laws  upon   subjects   in   their  na- 

channels  of  communication,  is  a  regula-  ture   national,   and  not   merely  local,  is 

tion  of  commerce  itself. '     City  of  Council  exclusively  with  Congress.     In  Cooley  v. 

Bluffs  I).  K.  C,  St.  J.,  &  C.  B.  R.  R.  Co.,  Boaid  of  Wardens,   supra,    it   is    said  : 

45  Iowa,  338.     This  has  been  repeatedly  'Whatever  subjects  of  this  power  are  in 

held  by  the  Supreme  Court  of  the  United  their  nature  national  or  admit  of  one  uni- 
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In  Kansas  the  question  was  also  presented,  and  decided  accord- 
ing to  the  rnle  stated  in  the  text.     In  that  case  a  contract  was 


fonn  system  or  plan  of  regulation,  may 
justly  be  said  to  be  of  such  a  nature  as  to 
require  exclusive  legislation  by  Congress.' 
That  the  act  of  this  State,  assuming  that 
its  object  and  purpose  was  to  control  and 
regulate  the  shipments  of  freight  to  other 
States,  is  of  the  character  last  defined,  ap- 
pears to  us  to  be  very  clear  ;  and  we  are  not 
without  authority  upon  this  question,  and 
from  a  source  which,  so  far  as  questions 
involving  the  construction  of  the  Federal 
Constitution  are  involved,  are  binding 
upon  this  court,  and  all  other  courts  in 
the  Union.  The  legislature  of  the  State 
of  Pennsylvania  enacted  a  law  imposing  a 
tax  upon  freight  taken  up  within  the 
State  and  carried  out  of  it,  or  taken  up 
without  the  State  and  carried  within  it. 
The  Pennsylvania  Eailroad  Company  re- 
fused to  pay  the  tax  upon  the  ground  that 
the  law  was  unconstitutional  and  void,  in 
conflict  with  the  Constitution  of  the 
United  States,  which  ordains  that  '  Con- 
gress shall  have  power  to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral States.'  In  the  case  of  the  State 
Freight  Tax,  15  Wall.  232,  involving  the 
validity  of  this  act,  it  was  held  that  the 
tax  imposed  thereby  was  upon  the  freight 
carried,  and  that  it  was  a  regulation  of 
inter-State  transportation  or  commerce 
among  the  States.  The  court  in  that  case 
says  :  '  If  then,  this  is  a  tax  upon  freight 
carried  between  States  and  a  tax  because 
of  its  transportation,  and  if  such  tax  is  in 
effect  a  regulation  of  inter- State  commerce, 
the  conclusion  seems  to  be  inevitable  that 
it  is  in  conflict  with  the  Constitution  of 
the  United  States.'  In  Henderson  v. 
New  York,  92  U.  S.  272,  the  following 
language  is  used :  '  It  is  said,  however, 
that  under  the  decisions  of  this  court 
there  is  a  kind  of  neutral  ground,  espe- 
cially in  that  covered  by  the  regulation 
of  commerce,  which  may  be  occupied  by 
the  State,  and  its  legislation  be  valid  so 
long  as  it  interferes  with  no  act  of  Con- 
gress, or  treaty  of  the  United  States. 
Such  a  proposition  is  supported  by  the 
opinions  of  several  of  the  judges  in  the 
Passenger  Cases  ;  by  the  decisions  of  this 
court  in  Cooley  v.  Board  of  Wardens,  12 


How.  299  ;  and  by  the  cases  of  Crandall 
V.  Nevada,  6  Wall.  (U.  S.)  35  ;  and  Oilman 
V.  Philadelphia,  3  id.  713.  But  this  doc- 
trine has  always  been  controverted  in  this 
court,  and  has  seldom,  if  ever,  been  stated 
without  dissent.  These  decisions,  how- 
ever, all  agree  that  under  the  commerce 
clause  of  the  Constitution,  or  within  its 
compass,  there  are  powers  which  from 
their  nature  are  exclusive  in  Congress ; 
and  in  the  case  of  Cooley  v.  Board  of  War- 
dens, it  is  said  that  whatever  subjects  of 
this  power  are  in  their  nature  national,  or 
admit  of  one  uniform  system  or  plan  of  re- 
gulation, may  justly  be  said  to  be  of  such 
a  nature  as  to  require  exclusive  legislation 
by  Congress.'  In  the  case  of  Baltimore  & 
0.  R.  B.  Co.  V.  Maryland,  21  Wall.  (U.  S.) 
456,  it  was  determined  that  the  charter  of 
the  Baltimore  and  Ohio  Eailroad  Com- 
pany for  constructing  and  operating  a 
branch  railroad  from  Baltimore  to  Wash- 
ington, upon  It  stipulation  contained  in 
the  charter  that  the  company  should  pay 
the  State  of  Maryland  one-fifth  of  the 
amount  of  money  received  for  the  trans- 
portation of  passengers,  was  not  an  infrac- 
tion of  the  Federal  Constitution  as  being 
a  regulation  of  inter-State  commerce.  It 
is  there  said  :  '  The  exercise  of  power  on 
the  part  of  the  State  is  very  different  from 
the  imposition  of  a  tax  or  duty  upon  the 
movements  or  operations  of  commerce  be- 
tween the  States.  Such  an  imposition, 
whether  relating  to  persons  or  goods,  we 
have  decided  the  States  cannot  make,  be- 
cause it  would  be  a  regulation  of  com- 
merce between  the  States  in  a  matter  in 
which  uniformity  is  essential  to  the  rights 
of  all,  and  therefore  requiring  the  exclu- 
sive legislation  of  Congress.'  In  that  case 
the  State  of  Maryland  in  granting  the 
charter  especially  reserved  the  right  to 
part  of  the  earnings  of  the  road,  and  the 
power  to  do  so  was  upheld  upon  the  prin- 
ciple that  if  the  State  had  itself  built  the 
road  and  operated  it,  it  would  have  been 
entitled  to  its  earnings.  The  cases  of 
State  V.  Munn,  94  U.  S.  113  ;  Chicago, 
&c.  R.  R.  Co.  V.  Iowa,  id.  155  ;  and  Peck 
V.  C.  &  N.  W.  E.  E.  Co.,  id.  164,  do  not 
appear  to  us  to  sanction  the  validity  of 
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entered  into  in  St.  Louis,  Missouri,  for  the  shipment  of  a  quantity  of 
freight  to  the  plaintiff  from  that  point  to  Hutchinson,  Kansas,  for 
which  he  was  charged  the  usual  through  rates,  which  however  were 
in  excess  of  the  rates  allowed  hy  the  statutes  relative  to  freight 
charges  then  in  force  in  Kansas.  The  action  was  brought  to  recover 
such  excess,  but  the  court  ^  held  that  the  action  could  not  be  main- 


acts  of  the  State  legislature  regulating  tlie 
transportation  of  fteight  and  passengers 
between  the  States.  They  merely  deter- 
mine the  power  of  the  States  to  fix  reason- 
able warehouse  charges,  and  reasonable 
charges  for  transportation  of  freight 
within  the  boundaries  of  the  States  re- 
spectively, and  that  when  such  power  is 
exercised,  although  it  may  incidentally  af- 
fect commerce  between  the  States,  yet  the 
laws  of  the  States  are  not  regulations  of 
inter-State  commerce,  because  of  such  in- 
cidental results.  That  it  was  not  in- 
tended in  those  cases  to  uphold  legislation 
like  that  under  consideration  in  this  case, 
it  appears  to  us  is  conclusively  shown  by 
the  reasoning  in  the  later  cases  of  Hall  v. 
De  Cuir,  95  U.  S.  485,  and  Han.  &c.  R.  R, 
Co.  V.  Husen,  95  id.  465.  It  was  also  held 
that  the  fact  that  the  contract  was  entire 
did  not  subject  it  to  the  laws  of  Iowa,  but 
that  it  did  prevent  a  recovery  for  the  ex- 
cess of  charge  upon  the  number  of  miles 
which  the  &eight  was  hauled  in  that 
State." 

'  In  Hardy  v.  Atchison,  Topeka,  &c. 
R.  B.  Co.,  aide,  Horton,  C.  J.,  said : 
"  The  contention  is,  that  any  statute  fixing 
or  limiting  the  charges  for  transportation 
of  goods  from  =•  place  in  one  State  to  a 
place  in  another  is  an  attempt  to  regulate 
commerce  between  the  States,  and  that 
such  a  statute  is  invalid  as  a  regulation 
of  inter-State  commerce.  In  support  of 
this,  it  is  asserted  that  the  exclusive  right 
to  regulate  inter-State  commerce  is  ex- 
pressly confided  by  the  Constitution  of 
the  United  States  to  Congress  by  article  1, 
section  8,  which  declares  that  'the  Con- 
gress shall  have  power  ...  to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian 
tribes.'  The  Federal  courts  have  estab- 
lished that  the  transportation  of  mer- 
chandise from  place  to  place  by  railroad 
is  commerce ;   that  the  transportation  of 


merchandise  from  a  place  in  one  State  to 
a  place  in  another  is  commerce  among  the 
States,  or  inter-State  commerce ;  that  to 
fix  or  limit  the  charges  for  such  transpor- 
tation is  to  regulate  commerce  ;  that  a 
statute  fixing  or  limiting  such  charges  for 
transportation  from  places  in  one  State  to 
places  in  another  is  a  regulation  of  com- 
merce among  the  States  ;  that  the  power 
to  regulate  such  commerce  is  vested  by 
the  Constitution  of  the  United  States  in 
Congress.  Keiser  v.  111.  Cent.  R.  R.  Co., 
16  Am.  &  Eng.  R.  Cas.  40 ;  Louisville  k 
N.  R.  R.  Co.  V.  Railroad  Com.  of  Tenn., 
id.  1;  Carton  ii.  111.  Cent.  R.  R.  Co.,  59 
Iowa,  148 ;  6  Am.  &  Eng.  Cas.  317,  and 
the  authorities  there  cited.  The  debat- 
able question  is,  how  far  this  power  is 
concurrent.  May  a  State  act  until  its 
legislation  is  superseded  or  interfered  with 
by  Congress  ?  In  other  words,  may  Kan- 
sas control  or  regulate,  within  its  limits, 
the  charges  for  transportation  of  goods 
shipped  from  another  State,  under  a  con- 
tract made  in  that  State,  to  a  place  in  this 
State?  We  suppose  it  will  be  conceded 
that  Kansas  can  pass  no,  law  which  seeks 
to  fix  or  limit  the  charges  for  the  carriage 
of  goods  over  the  lines  of  its  railroads 
which  pass  over  its  territory,  but  neither 
originate  nor  terminate  within  it,  as,  for 
instance,  goods  passing  from  Missouri  to 
Colorado,  Texas,  or  New  Mexico.  We 
suppose  it  will  be  conceded,  also,  that 
it  is  beyond  the  power  of  Kansas  to  fix 
the  whole  charge  for  the  carriage  of  goods 
from  a  point  in  the  State  to  a  point  in 
another.  This  would  be  an  attempt  to 
^ve  our  laws  an  extra-territorial  force. 
If,  however,  the  power  of  Congress  to 
regulate  commerce  among  the  States, — 
inter-State  commerce, — which  consists, 
among  other  things,  in  the  carriage  of 
persons  and  the  transportation  of  goods 
from  one  State  to  another,  is  exclusive, 
then  section  57  could  not  fix  or  limit  the 
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tained,  as  the  statute  could  have  no  application  to  the  rates  charged 
upon  freight  shipped  from  another  State  to  some  point  in  that  State 


charges  in  controversy.  This  question  is 
one  upon  which  the  decisions  of  the  Su- 
preme Court  of  the  United  States  are  final. 
Wc  shall  therefore  refer  to  the  more  im- 
portant of  those  adjudications.  In  Cran- 
dall  V.  State  of  Nevada,  6  Wall.  (U.  S.) 
35,  a  statute  of  Nevada  which,  in  effect, 
laid  a  tax  upon  every  traveller  passing 
through  or  heyoud  its  territorial  limits, 
was  adjudged  to  he  invalid,  hut  not  on 
the  ground  that  it  was  a  regulation  of  in- 
ter-State commerce.  Chief-Justice  Chase 
and  Mr.  Justice  Cliffobd  dissented  from 
this  conclusion,  and  pronounced  the  act  to 
be  a  regulation  of  inter-State  commerce 
exclusively  within  the  jurisdiction  of  Con- 
gress. In  the  case  of  the  State  Freight 
Tax,  15  Wall.  (U.  S.)  232,  a  statute  of 
Pennsylvania  which,  in  effect,  laid  a  tax 
upon  all  freight  taken  up  within  the  State 
and  carried  out  of  it,  or  taken  up  without 
and  brought  within  it  by  any  railway, 
was  adjudged  to  he  void.  The  decision 
was  placed  solely  upon  the  ground  that 
the  law  was  a  regulation  of  commerce 
among  the  States,  and  was  invalid,  al- 
though Congress  had  never  legislated  in 
reference  to  the  same  subject-matter.  Mr. 
Justice  Strong,  in  delivering  the  opinion, 
said  :  '  The  tax  upon  freight  transported 
from  State  to  State  is  a  regulation  of  inter- 
State  transportation,  and  therefore  a  reg- 
ulation of  commerce  among  the  States.  It 
is  a  rule  prescribed  for  the  transporter,  by 
which  he  is  to  be  controlled  in  bringing 
the  subjects  of  commerce  into  a  State  and 
in  taking  them  out.  ...  If,  then,  this 
is  the  tax  upon  freight  carried  between 
States,  and  a  tax  because  of  its  transpor- 
tation, and  if  such  tax  is  in  effect  a  reg- 
ulation of  inter-State  commerce,  the  con- 
clusion seems  to  he  inevitable  that  it  is 
in  conflict  with  the  Constitution  of  the 
United  States.  It  is  not  necessary  to  the 
present  case  to  go  at  large  into  the  much- 
debated  question  whether  the  power  given 
to  Congress  by  the  Constitution  to  reg- 
ulate commerce  among  the  States  is  ex- 
clusive. In  the  earlier  decisions  of  this 
court,  it  was  stated  to  have  been  so  en- 
tirely vested  in  Congress  that  no  part  of 
it  can  be  exercised  by  a  State.     It  has,  no 


doubt,  often  been  argued,  and  sometimes 
intimated  by  the  court,  that  so  far  as 
Congress  had  not  legislated  on  the  sub- 
ject, the  States  may  legislate  respecting 
inter-State  commerce ;  yet,  if  they  can, 
why  may  they  not  add  regulations  to  com- 
merce with  foreign  nations  beyond  those 
made  by  Congress,  if  not  inconsistent 
with  them  ?  For  the  power  over  both 
foreign  and  inter-State  commerce  is  con- 
ferred upon  the  Federal  legislature  by  the 
same  words ;  and  certainly  it  has  never 
yet  been  decided  by  this  court  that  the 
power  to  regulate  inter-State  as  well  as 
foreign  commerce  is  not  exclusively  in 
Congress.  .  .  .  Inter-State  transportation 
of  passengers  is  beyond  the  reach  of  a 
State  legislature,  .  .  .  Merchandise  is  a 
subject  of  commerce ;  transportation  is 
essential  to  conmerce ;  and  every  burden 
laid  upon  it  is,  pro  tanto,  a  restriction. 
Whatever,  therefore,  may  be  the  true  doc- 
trine respecting  the  exclusiveness  of  the 
power  vested  in  Congress  to  regulate  com- 
merce among  the  States,  we  regard  it  as 
established  that  no  State  can  impose  a  tax 
upon  freight  transported  from  State  to 
State,  or  upon  the  transporter,  because  of 
such  transportation.'  In  Welton  v.  State 
of  Missouri,  91  U.  S.  275,  Mr.  Justice 
Field  said :  '  It  will  not  be  denied  that 
that  portion  of  commerce  with  foreign 
countries  and  between  the  States  which 
consists  in  the  transportation  and  ex- 
change of  commodities  is  of  national  im- 
portance, and  admits  and  requires  uni- 
fonnity  of  regulation.  The  very  object  of 
investing  this  power  in  the  general  gov- 
ernment was  to  insure  this  uniformity 
against  discriminating  State  legislation. 
.  ,  .  The  fact  that  Congress  has  not  seen 
fit  to  prescribe  any  specific  rules  to  govern 
inter-State  commerce  does  not  afiiect  the 
question.  Its  inaction  on  this  subject, 
when  considered  with  reference  to  its  legis- 
lation with  respect  to  foreign  commerce, 
is  equivalent  to  a  declaration  that  inter- 
State  commerce  shall  be  free  and  untram- 
melled.' In  E.  E.  Co.  V.  Husen,  95  U.  S. 
465,  Mr.  Justice  Strong  said :  '  What- 
ever may  be  the  power  of  a  State  over 
commerce  that  is  completely  internal,  it 
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or  vice  versa,  placing  their  decision  upon  the  same  ground  on  which 
the  Iowa  court  placed  its  decision. 

can  no  more  prohibit  or  regulate  that 
which  is  inter-State  than  that  which  is 
with  foreign  nations.  Power  over  one  is 
given  by  the  Constitution  ot  the  United 
States  to  Congress  in  the  same  words  in 
which  it  is  given  over  the  other,  and  in 
both  cases  it  is  necessarily  exclusive. 
That  the  transportation  of  property  from 
one  State  to  another  is  a  branch  of  inter- 
State  commerce  is  undeniable,  and  no 
attempt  has  been  made  in  this  case  to 
deny  it.  .  .  .  This  court  has  heretofore 
stated  that  inter-State  transportation  of 
passengers  is  beyond  the  reach  ot  a  State 
legislature  ;  and  if,  as  we  have  held.  State 
taxation  of  persons  passingfrom  one  State  to 
another,  or  a  State  tax  upon  inter-State 
transportation  of  passengers,  is  prohibited 
by  the  Constitution,  because  a  burden 
upon  it,  a  fortiori,  if  possible,  is  a  State 
tax  upon  the  carriage  of  nierehandise  from 
State  to  State.  Transportation  is  essen- 
tial to  commerce,  or,  rather,  it  is  com- 
merce itself,  and  every  obstacle  to  it,  or 
burden  laid  upon  it,  by  legislative  author- 
ity, is  regulation.'  In  Hall  v.  DeCuir, 
95  IT.  S.  485,  Chief  Justice  Waitb  said : 
'We  think  it  may  safely  be  said  that 
State  legislation  which  seeks  to  impose  a 
direct  burden  upon  inter-State  commerce, 
or  to  interfere  directly  with  its  freedom, 
does  encroach  upon  the  exclusive  power  of 
Congi'ess.  ...  If  each  State  was  at  lib- 
erty to  regulate  the  conduct  of  carriers 
while  within  its  jurisdiction,  the  confu- 
sion likely  to  follow  could  not  but  be 
productive  of  great  inconvenience  and 
unnecessary  hardship.  Each  State  could 
provide  for  its  own  passengers  and  reg- 
ulate the  transportation  of  its  own  freight, 
regardless  of  the  interest  of  others.  Naj', 
more,  it  could  prescribe  rules  by  which  a 
carrier  must  be  governed  within  the  State 
in  respect  to  passengers  and  property 
brought  from  without.  On  one  side  of 
the  river  or  its  tributaries  he  might  be 
req^uired  to  observe  one  set  of  rules,  and 
and  on  the  other  another.  Commerce  can- 
not flourish  in  the  midst  of  such  embar- 
rassments.' In  Telegraph  Co.  v.  Texas, 
105  U.  S.  460,  Waite,  C.  J.,  said;  'A 
telegraph  company  occupies  the  same  re- 


lation to  commerce  as  a  carrier  of  mes- 
sages that  a  railroad  company  does  as  a 
carrier  of  goods.  Both  companies  are  in- 
struments of  commerce,  and  their  business 
is  commerce  itself.  ...  A  specific  tax  on 
each  message,  so  far  as  it  operates  on  pri- 
vate messages  sent  out  of  the  State,  is  a 
regulation  of  foreign  and  inter-State  com- 
merce, and  beyond  the  power  of  the  State.' 
In  Steamship  Co.  v.  Board  of  E.  E.  Com- 
missioners, 18  Fed.  Eep.  10,  Mr.  Justice 
Field  said  :  '  It  was  at  one  time  a,  sub- 
ject of  much  discussion,  and  some  dis- 
agreement among  judges,  whether  the 
power  conferred  upon  Congress  to  reg- 
ulate commerce  is  exclusive  in  its  char- 
acter, or  concurrent  with  that  of  the 
States.  By  recent  decisions,  this  ques- 
tion has  been  put  at  rest.  When  the 
subject  upon  which  Congress  can  act  un- 
der this  power  is  national  in  its  chai'acter, 
and  admits  and  requires  uniformity  of  reg- 
ulation a£fecting  alike  all  the  States,  then 
the  power  is  in  its  nature  exclusive  ;  but 
when  the  subject  upon  which  the  power  is 
to  act  is  local  in  its  operation,  then  the 
power  of  the  State  is  so  far  concurrent 
that  its  action  is  permissible  until  Con- 
gress interferes  and  takes  control  of  the 
subject.  Of  the  former  class  is  all  that 
portion  of  commerce  with  foreign  coun- 
tries and  among  the  States  which  con- 
sists in  the  carriage  of  persons,  and  the 
transportation,  irarchase,  sale,  and  ex- 
change of  commodities.  From  necessity 
there  can  be  but  one  rule  in  such  cases  for 
all  the  States,  and  the  only  power  com- 
petent to  prescribe  a  uniform  rule  is  one 
which  can  act  for  the  whole  country.  Its 
inaction  in  such  cases  is  therefore  an 
equivalent  to  a  declaration  that  such 
commerce  shall  be  free  from  State  inter- 
ference.' See  also  Pullman  Southern 
Car  Co.  v.  Nolan,  19  Central  L.  J.  369  ; 
Gibbons i>.  Ogden,  9  Wheat.  (U.  S.)  1;  The 
Daniel  Ball,  10  Wall.  (IT.  S.)  565  ;  City  of 
Council  Bluffs  v.  E.  E.  Co.,  45  Iowa,  338  ; 
Passenger  Gases,  7  How.  (U.  S.)  283; 
State  of  Penn.  v.  Wheeling  Bridge  Co., 
18  id.  481 ;  Cooley  v.  Board  of  Wardens, 
12  id.  299;  Oilman  v.  Philadelphia,  3 
Wall.  (U.  S.)  713.     From  these  author- 
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But  in  Illinois  a  different  doctrine  is  held ;  and,  ■while  it  is  ad- 
mitted that  Congress  has  the  exclusive  power  to  regulate  commerce 


ities,  and  the  oases  therein  cited,  we  think 
it  is  conclusively  settled  that  the  portion 
of  either  inter-State  or  foreign  commerce 
which  consists  in  transit  or  traffic,  —  in- 
cluding transportation  in  all  forms,  by 
land  or  by  water,  and  the  purchase,  sale, 
or  exchange  of  goods, — is  national,  and 
susceptible  of  a  uniform  plan  of  regulation, 
and  is  therefore  under  the  exclusive  con- 
trol of  Congress.  Even  if  Congress  has 
hot  seen  fit  to  prescribe  any  specific  rules 
to  govern  inter-State  commerce,  that  does 
hot  affect  the  question.  '  Its  inaction  on 
this  subject,  when  considered  with  refer- 
ence to  its  legislation  with  respect  to  for- 
eign commerce,  is  equivalent  to  a  declara- 
tion that  inter-State  commerce  shall  be 
free  and  untrammelled.'  State  v.  Saun- 
ders, 19  Kan.  127;  Welton  ®.  State  of 
Missouri,  supra.  Our  opinion  is,  there- 
fore, that  section  57,  which  was  repealed 
by  the  legislature  in  1883,  if  intended  to 
apply  to  inter-State  commerce,  was  in  vi- 
olation of  the  Constitution  of  the  United 
States,  and  therefore  void.  The  conclu- 
sion we  have  reached  could  not  be  dis- 
puted were  it  not  for  the  case  of  Peik  v. 
Chicago  &  N.  W.  R.  E.  Co.,  94  U.  S. 
164 ;  and  the  language  of  the  court  in 
State  V.  Munn,  id.  133  ;  and  R.  R.  Co.  v. 
Iowa,  id.  155.  "We  confess  it  is  difficult 
to  reconcile  these  three  cases  with  the 
principles  which  have  been  settled  by  the 
prior  and  subsequent  course  of  decision  of 
the  United  States  Supreme  Court,  if  they 
decide  that  until  Cpngress  acts  in  refer- 
ence to  inter-State  commerce  the  legis- 
lature of  a  State  may  regulate  the  trans- 
portation of  freight  and  passengers  among 
the  States.  These  cases  were  decided  in 
1876,  and  the  opinion  in  the  Peik  case 
was  delivered  by  Chief  Justice  Waite; 
yet  in  the  case  of  Hall  v.  DeCuir,  supra, 
decided  the  next  year,  1877,  the  Chief 
Justice  quotes  approvingly  wliat  was  said 
by  Mr.  Justice  Field,  speaking  for  the 
court  in  Welton  v.  State  of  Missouri,  91 
U.  S.  282,  that  'inaction  (by  Congress) 
...  is  equivalent  to  a  declaration  that 
inter-State  commerce  shall  remain  free 
and  untrammelled.'  Referring  to  those 
decisions,  the  Supreme  Court  of  Iowa,  in 


Carton  v.  R.  R.  Co.,  supra,  uses  the  fol- 
lowing language  :  '  The  cases  of  State  v. 
Munn,  94  U.  S.  113  ;  R.  R.  Co.  v.  Iowa, 
id.  155 ;  and  Peik  ji.  C.  &  N.  AV.  E.  E. 
Co.,  id.  164,  do  not  appear  to  us  to  sanc- 
tion the  validity  of  acts  of  the  State  leg- 
islature regulating  the  transportation  of 
freight  and  passengers  between  the  States. 
They  merely  determine  the  power  of  the 
statutes  to  fix  reasonable  warehouse  charges 
and  reasonable  charges  for  transportation 
of  freight  within  the  boundaries  of  the 
States  respectively;  and  that  when  such 
power  is  exercised,  although  it  may  inci- 
dentally affect  commerce  between  the 
States,  yet  the  laws  of  the  States  are 
not  regulations  of  inter-State  commerce 
because  of  such  incidental  results.  That 
it  was  not  intended  in  those  cases  to  ap- 
prove legislation  like  that  under  considera- 
tion in  this  case,  it  appears  to  us  is  con- 
clusively shown  by  the  reasoning  in  the 
latter  cases  of  Hall  v.  DeCnir,  95  U.  S. 
485,  and  R.  R.  Co.  ».  Husen,  id.  466." 
In  the  case  of  L.  &  N.  R.  E.  Co.  -e.  Rail- 
road Com.  of  Tenn.,  supra,  Hammond,  J., 
in  commenting  upon  the  Peik  case,  says  : 
'  In  the  Wisconsin  case,  the  next  in  the 
series  of  the  Granger  cases,  the  court 
mainly  deals  again  with  what  were  evi- 
dently considered  by  all  more  important 
questions.  Circuit  Judge  Dkummond 
tells  us  that  question  was  scarcely  ar- 
gued at  aU  in  the  court  below,  aud  evi' 
dently  it  was  only  incidentally  considered 
in  the  Supreme  Court.  6  Bias.  177.  The 
Wisconsin  act,  unlike  ours,  contained  an 
exception  which  excluded  from  its  opera- 
tion all  rates  of  charges  for  "carrying 
freight  which  comes  from  beyond  the 
boundaries  of  the  State,  and  to  be  carried 
across  or  through  the  State."  Possibly, 
notwithstanding  its  terms,  the  act  may 
have  been  construed,  within  the  pnrview  of 
this  exception,  not  to  apply  to  persons 
and  property  coming  from  -other  States 
into  Wisconsin,  or  going  from  that  into 
other  States,  — which  was  not  thought, 
however,  to  be  its  construction  in  the 
court  below,  thongh  the  question  whether 
it  could  so  apply  under  the  State  Freight 
Tax  cases,  15  Wall.  (U.  S.)  232,  was  re- 
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between  the  States,  yet  it  is  held  that  until  Congress  assumes  to 
exercise  this  power,  it  may  be  exercised  by  the  States.^    But,  while 

served,  and  not  decided  in  that  court.' 
In  the  Peik  case,  the  Chief  Justice  speaks 
of  the  power  of  Wisconsin  to  regulate  its 
fares,  etc.,  so  far  as  they  are  a  domestic 
concern,  even  though  incidentally  they 
may  reach  heyond  the  State.  Clearly,  a 
statute  of  the  State  prescribing  rates  of 
freight  for  goods  which  shall  be  binding 
upon  the  railroad  companies  with  respect 
to  goods  brought  from  another  State,  is  a 
regulation  of  inter-State  commerce  as  much 
as  a  law  imposing  a  tax  upon  such  goods. 
Therefore  it  cannot  be  said  that  such  a 
statute  acts  incidentally.  It  acts  directly 
upon  a  commerce  which  is  inter-State.  It 
does  not,  like  laws  imposing  a  tax  upon 
gross  receipts  from  traffic,  affect  such  com- 
merce indirectly.  It  assumes  to  regulate 
and  control  it  as  commerce,  and  has  no 
other  object  and  design.  Therefore  we 
cannot  lay,  as  was  stated  in  the  Peik 
case,  that  said  section  57,  if  intended  to 
apply  to  inter-State  commerce,  merely  in- 
cidentally affected  such  commerce.  We 
have  examined  the  case  of  the  People  v. 
W.,  St  L.,  &  P.  R.  E.  Co.,  104  111.  i76. 
That  portion  of  the  case  that  is  in  any  way 
applicable  to  this  is  largely  based  upon  the 
construction  given  by  that  court  to  the 
three  cases  cited,  and  reported  in  94  U.  S. 
Eep.  For  the  reasons  before  stated,  we  think 
the  Supreme  Court  of  the  United  States 
never  intended  to  establish  the  doctrine  as 
broadly  as  contended  in  the  Illinois  case. 
Thus  far  we  have  discussed  the  question 
presented  as  though  Congress  had  re- 
mained entirely  passive  upon  the  subject. 
Such,  however,  is  not  the  fact.  In  1866 
it  passed  an  act  authorizing  all  railroad 
companies  to  transport  passengers  and 
freight  from  State  to  State,  and  empower- 
ing them  to  receive  and  accept  compensa- 
tion therefor.  It  seems  to  us  that  the 
existence  of  this  statute  must  be  consid- 
ered in  discussing  the  power  of  a  State  to 
regulate  inter-State  commerce.  See  U.  S. 
Stat,  at  Large,  vol.  14,  66  ;  Eev.  Stat,  of 
U.  S.  (2ded.  1878),  p.  1017,  §  5258.  If 
by  this  statute  Congress  undertook  to  leg- 
islate xipon  inter-State  commerce,  the  ex- 
ceptional decisions  of  the  United  States 
Supreme  Court  decided  in  1876,  including 


the  Peik  case,  do  not  militate  in  the 
slightest  degree  against  the  views  an- 
nounced herein.  That  each  railroad  com- 
pany, in  the  case  before  us,  issued  its  own 
way-bill  to  and  from  the  connecting  point 
with  the  defendant,  and  that  each  com- 
pany was  liable  for  the  loss  and  damage 
occurring  on  its  own  road  only,  does  not 
affect  the  question  of  inter-State  commerce. 
From  the  time  the  goods  began  to  be 
moved  from  St.  Louis,  Mo.,  until  they 
were  delivered  at  Hutchinson,  in  this 
State,  they  were  the  subject  of  commerce, 
and  commerce  among  the  States,  and 
therefore  inter-State  commerce.  After  a 
careful  consideration  of  the  whole  record 
and  the  important  questions  involved,  we 
decide  that  the  plaintiff  is  not  entitled  to 
recover." 

1  In  People  v.  Wabash,  &o.  E.  R.  Co., 
104  111.  476,  this  question  arose,  and  the 
court  held  that  until  Congress  assumed 
the  exercise  of  its  constitutional  power  in 
this  respect,  the  States  may  act.  The 
court  say  :  "  There  is  no  doubt  in  regard 
to  the  right  and  the  power  of  Congi-ess  to 
regulate  commerce  among  the  States,  but 
a  law  of  a  State  which  may  incidentally 
affect  commerce  among  the  States  has 
never,  so  far  as  we  are  informed,  been  re- 
garded as  falling  within  the  iuhibition  of 
the  Federal  Constitution.  In  Hall  v.  De 
Cuir,  95  U.  S.  487,  where  this  questioa 
was  under  discussion,  it  is  said :  '  There 
can  be  no  doubt  but  that  exclusive  power 
has  been  conferred  upon  Congress  in  re- 
spect to  the  regulation  of  commerce  among 
the  several  States.'  The  difficulty  has 
never  been  as  to  the  existence  of  this 
power,  but  as  to  what  is  to  be  deemed  an 
encroachment  upon  it ;  for,  as  has  been 
often  said,  'le^slation  may,  in  a  great 
variety  of  ways,  affect  commerce,  and  per- 
sons engaged  in  it,  without  constituting  a 
regulation  of  it  within  the  meaning  of  the 
Constitution.'  It  is  no  doubt  true  that 
the  statute  to  prevent  unjust  discrimina- 
tion in  the  rates  of  charges  of  railroad 
companies  under  which  this  action  was 
brought,  may  affect  commerce,  but  in  our 
judgment  it  cannot  be  said  to  be  a  law 
.regulating  commerce  among  the  States-, 
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there  is  some  reason,  and  some  authority  for  this  doctrine,  yet  the 
weight  of  authority  is  opposed  to  it ;  and  having  delegated  the  power 


•within  the  meaning  of  the  Federal  Consti- 
tution. The  law  does  not  purport  to  exer- 
cise control  over  any  railroad  corporation 
except  those  that  own  or  operate  a  railroad 
in  the  State,  —  such  companies  as  have 
domestic  relations  with  the  people  of  the 
State,  —  and  as  we  understand  the  decis- 
ions of  the  Supreme  Court  of  the  United 
States,  similar  laws  enacted  by  State  au- 
thority have  been  upheld  and  sustained, 
although  such  laws  may  affect  commerce. 
Peik  V.  Chicago  &  Northwestern  E.  E.  Co., 
94  U.  S.  164,  is  a  case  in  point.  The 
Chief  Justice,  in  delivering  the  opinion  of 
the  court,  as  respects  the  question  in- 
volved, said  :  '  The  suits  present  the  sin- 
gle question  of  the  power  of  the  legislature 
of  Wisconsin  to  provide  by  law  for  a 
maximum  of  charge  to  be  made  by  the 
Chicago  and  Northwestern  Eailroad  Com- 
pany for  fare  and  freight  upon  the  trans- 
portation of  persons  and  property  carried 
within  the  State,  or  taken  up  outside  the 
State  and  brought  within  it,  or  taken  up 
inside  and  carried  without.'  In  regard  to 
the  act  of  the  legislature  being  in  conflict 
with  the  Constitution  of  the  United  States, 
the  couii;  said  :  '  As  to  the  effect  of  the 
statute  as  a  regulation  of  inter-State  com- 
merce, the  law  is  confined  to  State  com- 
merce, or  such  inter-State  commerce  as 
directly  affects  the  people  of  Wisconsin. 
Until  Congress  acts  in  reference  to  the  re- 
lations of  this  company  to  inter-State 
commerce,  it  is  certainly  within  the  power 
of  Wisconsin  to  regulate  its  fares,  etc.,  so 
far  as  they  are  of  domestic  concern.  With 
the  people  of  Wisconsin  this  company  has 
domestic  relations.  Incidentally,  these 
may  reach  beyond  the  State.  But  cer- 
tainly until  Congress  undertakes  to  legis- 
late for  those  who  are  without  the  State, 
Wisconsin  may  provide  for  those  within, 
even  though  it  may  indirectly  affect  those 
without.'  A  similar  question  arose  in 
Chicago,  Burlington,  &  Quincy  E.  E.  Co. 
V.  Iowa,  94  U.  S.  155,  and  it  is  there 
said  :  '  The  objection  that  the  statute  com- 
plained of  is  void  because  it  amounts  to  a 
regulation  of  commerce  among  the  States, 
has  been  sufficiently  considered  in  the  case 
of  Munn  v.  Illinois.     This  road,  like  the 


warehouse  in  that  case,  is  situated  within 
the  limits  of  a  single  State.  Its  business 
is  carried  on  there,  and  its  regulation  is  a 
matter  of  domestic  concern.  It  is  em- 
ployed in  State  as  well  as  inter-State  com- 
merce, and  until  Congress  acts,  the  State 
must  be  permitted  to  adopt  such  rules  and 
regulations  as  may  be  necessary  for  the 
promotion  of  the  general  welfare  of  the 
people  within  its  own  jurisdiction,  even 
though  in  so  doing  those  without  may  be 
indirectly  affected.'  But  it  is  said  the  cases 
cited  are  not  authority,  as  the  question 
involved  here  did  not,  and  could  not,  arise 
in  those  cases.  In  the  Peik  case,  one  of 
the  allegations  of  the  bill  upon  which  com- 
plainant relied  to  defeat  the  law  of  the 
State  was,  '  that  the  1 8th  section  is  a  re- 
gulation of  inter-State  commerce  ; '  and 
in  the  argument  before  the  Supreme  Court 
one  of  the  points  relied  upon,  as  shown  in 
the  statement  of  the  case,  was  as  follows  : 
'  The  act  is  a  regulation  of  inter-State 
commerce,  and  for  that  reason  unconstitu- 
tional.' In  the  other  case,  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Iowa,  we 
find  a  similar  allegation  in  the  bill,  and 
the  same  question  raised  in  the  argument. 
When  a  question  is  presented  by  a  bill  in 
equity,  urged  and  relied  upon  in  the  argu- 
ment, and  passed  upon  by  the  court  in  the 
opinion,  it  cannot  with  reason  be  said  that 
the  point  was  not  involved,  and  the  opin- 
ion of  the  court  on  the  question  is  obiter. 
The  question  was  made  by  the  pleadings, 
argued  by  counsel,  and  decided  by  the 
court.  Under  such  circumstances  we  per- 
ceive no  good  reason  why  the  decision  of 
the  court  may  not  be  relied  upon  as  autho- 
rity. The  statute  in  question,  as  before 
observed,  was  not  passed  for  the  purpose 
or  with  the  view  of  regulating  commerce 
among  the  States ;  its  object  was  to 
reach  railroad  companies  which  derived 
their  powers  to  transact  business  from  the 
State,  —  those  that  were  organized  under 
the  laws  of  this  State,  and  those  that 
were  organized  in  another  State,  and 
doing  business  in  this  State.  The  regu- 
lation imposed  by  the  statute  is  a  matter 
of  domestic  concern,  pertaining  to  the 
people  of  the  State  and  the  railroads  of 
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in  this  respect  to  Congress,  it  is  difficult  to  understand  how  the  fail- 
ure of  Congress  to  exercise  the  power  can  be  construed  as  leaving 
it  with  the  State.  Having  the  exclusive  power.  Congress  is  made 
the  sole  judge  of  the  Tiecessity  of  legislating  in  respect  to  it,  and  if 
the  States  assume  to  act  because  Congress  has  not  done  so,  they 
deprive  Congress  of  its  most  important  prerogative,  to  wit,  its  discre- 
tion in  the  matter.  To  say  that  Congress  must  act  under  the  power, 
or  the  State  retains  it,  seems  to  us  as  not  only  an  untenable  but  an 
absurd  proposition.  The  fact  that  it  has  not  acted  under  it,  simply 
raises  the  presumption  that  it  deems  it  unnecessary  to  do  so,  and 
not  that  it  has  abandoned  the  power  altogether. 

SgG.  204.  Facilities  to  other  Carriers :  Espress  Companies.  —  Hail- 
way  companies  are  bound  to  extend  the  same  facilities  to  other  car- 
riers, as  to  other  customers,  including  the  mode  and  rate  of  charges.^ 
Thus,  a  railway  company  cannot  under  its  charter  carry  on  an  ex- 
press business,^  and  therefore  it  is  bound  to  furnish  the  usual  and 


the  State.  The  Wahash  Railroad  Com- 
pany, which  was  sued  in  this  case,  is  en- 
gaged in  State  as  well  as  inter-State 
commerce,  and  as  was  said  in  the  Burling- 
ton case,  supra,  '  the  State  must  be  permit- 
ted to  adopt  such  rules  and  regulations  as 
may  he  necessary  for  the  promotion  of  the 
general  welfare  of  the  people  within  its 
own  jurisdiction,  even  though  in  so  doing 
those  without  may  be  incidentally  affected. 
Should  Congress,  under  the  provision  of 
the  Constitution  which  authorizes  the  re- 
gulation of  commerce  among  the  States, 
pass  a  law  regulating  the  charges  of  all 
railroads  engaged  in  inter-State  commerce, 
it  may  be  that  the  law  of  this  State  might 
then  be  confined  to  charges  for  the  trans- 
portation of  property  wholly  within  the 
State  ;  but  no  such  law  has  been  passed, 
and  that  question  does  not  arise  here.' 
This  ruling  was  explained  by  the  same 
court  in  the  same  case,  105  lU.  236,  as 
follows  ;  '  We  see  no  reason  to  depart 
from  the  conclusion  reached  in  this  case 
when  it  was  here  before.  See  People  v. 
Wabash,  St.  Louis  &  Pacific  By.  Co.,  104 
111.  476.  But  to  avoid  misapprehension, 
we  deem  it  advisable  to  state  explicitly 
that  we  disclaim  any  idea  that  Illinois 
has  authority  to  regulate  commerce  in  any 
other  State.  We  understand,  and  simply 
hold,   that  in  the  absence   of   anything 


showing  to  the  contraiy,  a  single  and  en- 
tire contract  to  carry,  for  a  gross  sum, 
from  Gilman,  in  this  State,  to  the  city  of 
New  York,  implies,  necessarily,  that  that 
sum  is  charged  proportionally  for  the  car- 
riage on  every  part  of  that  distance,  and 
that  a  single  and  entire  contract  to  carry, 
for  a  gross  sum,  from  Peoria,  in  this  State, 
to  the  city  of  New  York,  implies  the  same 
thing ;  and  that,  therefore,  when  it  is 
shown  that  there  is  charged  for  carriage 
upon  the  same  line,  less  from  Peoria  to 
New  York  (the  greater  distance)  than 
from  Gilman  to  New  York  (the  less  dis- 
tance), and  nothing  is  shown  to  the  effect 
that  such  inequality  in  charge  is  all  for 
carriage  entirely  beyond  the  limits  of  this 
State,  a  prima  facie  case  is  made  out  of 
unjust  discrimination,  under  our  statute, 
occurring  within  this  State.  We  hold 
that  the  excess  in  the  charge  for  the  less 
distance  presumably  affects  every  part  of 
the  line  of  carriage  between  Gilman  and 
the  State  line,  proportionally  with  the 
balance  of  the  line.' " 

1  Baxendale  v.  Eastern  Counties  Ey. 
Co.,  4  C.  B.  N.  s.  63  ;  Southern  Express 
Co.  V.  Memphis,  &o.  E.  E.  Co.,  2  Mc- 
Crary  (U.  S.  C.  C),  570  ;  Wells,  Fargo,  & 
Co.  V.  Oregon  E.  B.,  &c.  Co.,  8  Sawyer 
(U.  S.  C.  C),  600. 

*  Southern  Express  Co.  v.  Memphis, 
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necessary  facilities  for  the  transaction  of  the  business  of  express  com- 
panies.^ As  common  carriers  they  are  not  authorized  to  carry  on 
express  business,  but  as  such  carriers  they  are  bound  to  provide  for 
those  doing  an  express  business  over  their  roads  reasonable  and 
necessary  facilities  for  such  business,  anid  to  all  upon  equal  terms. 
They  cannot  insist  upon  the  exclusive  right  to  do  such  business  over 
their  lines  of  road,  nor  grant  such  right  to  one  express  company  to  the 
exclusion  of  others,  hut  are  ioimd  to  carry  for  every  one  offering  to  do 
the  same  sort  of  business  upon  the  same  terms.  Where  an  express 
company  had,  under  special  contract,  been  for  many  years  engaged 
in  that  business  over  the  system  of  roads  controlled  by  the  defend- 
ant, and  had  built  up  a  large  and  valuable  business,  and  established 
valuable  connections,  all  of  which  would  be  much  depreciated  if 
defendant  should  be  allowed  to  refuse  to  further  allow  it  to  carry  on 
such  business  over  its  line  of  road,  it  was  held  that  for  that  reason 
an  injunction  restraining  such  action  might  be  granted.^  They  are 
not  only  bound,  as  common  carriers,  to  allow  express  companies  to 
do  business  on  their  roads,  but  they  are  also  bound  to  provide  such 
conveyances,  by  special  cars  or  otherwise,  attached  to  their  trains,  as 
are  required  for  the  safe  and  proper  transportation  of  express  matter, 
and  to  extend  the  use  of  such  facilities  on  equal  terms  to  all  who 
are  engaged  in  the  business.^  And  a  contract  to  furnish  daily  such 
an  excessive  and  unnecessary  amount  of  space,  in  the  cars  of  a  rail- 
road company,  for  the  transportation  of  the  express  matter  of  any 
one  person  or  corporation,  as  will  disable  such  railroad  from  serving 
others  equally  entitled  to  be  served  in  the  same  manner,  is  illegal 
and  void.  Such  contract  is  extortionate  upon  the  express  company.* 
A  temporary  injunction  will  be  granted  to  enjoin  a  raUroad  com- 
pany from  charging  an  express  company  higher  rates  than  are 
charged  to  other  specified  coinpanies  by  the  same  railroad.^ 

&e.  E.  R.  Co.,  2  McCrary  (IT.  S.  C.  C),  (U.  S.  C.  C),  672  ;  Camblos  v.  Philadel- 

570.    But  see  Sargent  v.  Boston  &  Lowell  phia  &  Reading  R.  E.  Co.,  9  PMla.  (U.  S. 

E.  E.  Co.,  115  Mass.  416.  C.  C.)  411. 

1  Wells,  Fargo,  &  Co.  v.  Oregon  E.  R.  «  Southern  Express  Co.  u.  St.  Louis, 
&  Navigation  Co.,  8  Sawyer  (U.  S.  C.  C),  Iron  Mountain,  &  Southern  R.  R.  Co.,  3 
600  ;  Dinsmore  v.  Raiboad  Cos.,  3  Am.  McCrary  (U.  S.  C.  C),  147,  154 ;  South- 
&  Eng.  E.  R.  Cas.  (U.  S.  C.  C.)  594 ;  ern  Express  Co.  v.  Memphis,  &c.  E.  R. 
Wells,  Eargo,  &  Co.  v.  Oregon  R.  R.  &  Co.,  2  McCraiy  (U.  S.  C.  C),  570. 
Navigation  Co.,  18  Fed.  Eep.  517  ;  Wells  *  Texas  Express  Co.  v.  Texas  &  Pacific 
».  Oregon  &c.  RE.  Co.,  18  Fed.   Eep.  Ry.  Co.,  6  Fed.  Eep.  426. 

667.  '  Southern  Express  Co.  v.  Memphis, 

2  Dinsmore  v.  Louisville,   Cincinnati,     &c.  R.  E.  Co.,  2  MoCraiy  (IT.  S.  C.  C), 
&c.  R.  E.  Co.,  2  Fed.  Eep.  465,  2  Flippin    670. 
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Where  an  injunction  is  granted  requiring  a  railway  company  to 
furnish  facilities  to  an  express  company  to  continue  its  business,  the 
court  will  presume  that  past  rates  paid  for  such  service  are  reason- 
able.^ A  railway  company  cannot  lawfully  fix  upon  an  absolute 
rate  of  compensation  and  insist  upon  being  paid  by  express  com- 
panies in  advance  or  at  the  end  of  each  trip.^  Nor  has  it  any  right 
to  open  and  inspect  packages  conveyed  over  its  road  which  are  in 
charge  of  an  express  company;^  and  the  refusal  of  a  railroad  com- 
pany to  carry  an  express  company's  safes  and  chests,  unless  it  is 
allowed  to  open  the  same  and  inspect  their  contents,  or  is  furnished 
with  an  inventory  of  such  contents,  with  the  further  understanding 
that  the  raiboad  company,  whenever  it  sees  fit,  may  open  and  in- 
spect the  safes  and  chests  of  the  express  company,  and  also  collect 
the  freight  on  each  separate  article  or  parcel  contained  therein,  as  if 
each  had  been  shipped  by  itself,  violates  both  the  express  company's 
rights  as  a  shipper,  and  the  terms  of  an  interlocutory  judgment  tem- 
porarily restraining  an  interference  with  the  express  company's  busi- 
ness.* So,  to  refuse  permission  to  express  messengers  or  agents  to 
accompany  property  on  the  steamboats  or  railroads  on  which  it  is  to 
be  carried,  and  to  deny  to  them  the  right  to  the  custody  of  the  prop- 
erty while  so  carried,  would  be  destructive  of  the  express  business, 
and  of  the  rights  which  the  public  have  to  the  use  of  such  steam- 
boats and  railroads  for  the  transportation  of  such  property  so  under 
the  control  of  such  messengers  or  agents.^  Nor  can  it  exercise  a 
supervision  over  a  rival  company  or  discriminate  in  its  own  favor.^ 

Sec.  205.  when  Notice  of  change  of  Rates  should  be  given.  — 
When  a  freight  tariff  has  been  promulgated,  shippers  have  a  right  to 
rely  upon  the  rates  therein  given  upon  different  classes  of  merchan- 
dise, etc.,  until  notice  of  a  change  is  given,  and  if  the  rates  are 
raised  without  notice,  a  shipper  is  bound  only  to  pay  the  tariff  rates.^ 
Eates  for  transportation  of  freight  upon  railroad  may  be  established 

*  Wells,  Fargo,  &  Co.  v.  Oregon  E.  R.         *  Dinsmore  v.  Louisville,  Kew  Albany, 
&  Navigation  Co.,  8  Sawyer  (U.  S.  C.  C. ),  &  Chicago  E.  E.  Co.,  3  Fed.  Eep.  593. 
600.  6  Southern  Express  Co.  v.  St.  Louis, 

*  Southern  Express  Co.  v.  St.  Louis,  Iron  Mountain,  &  Southern  R.  E.  Co.,  10 
Iron  Mountain,  &  Southern  E.  E.  Co.,  3  Fed.  Rep.  869. 

McCrary(ir.  S.  C.  C),  147, 154.    See  also         «  Southern  Express  Co.  v.  Memphis, 

same  v.  Memphis,  &c.  R.  R.  Co.,  2  Mc-  &c.  R.  R.  Co.,  8  Fed.  Rep.  799. 

Crary  (U.  S.  C.  C),  570.  ''  FitchburgE.  R.  Co.  v.  Gage,  12  Gray 

"  Southern  Express  Co.  v.  St.  Louis,  (Mass.),  393. 
Iron  Mountain,  &  Southern  R.  R.  Co.,  3 
McCrary  (U.  S.  0.  C),  147. 
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by  the  directors,  or  by  their  agents  under  their  authority.  The 
assent  of  the  directors  may  be  presumed,  if  nothing  appears  to  the 
contrary.!  Where  the  president  of  a  railway  company  establishes 
and  puts  up  tariffs  of  rates  of  fare  and  freight,  the  legal  presumption 
is  that  he  has  acted  by  the  authority  of  the  corporation.^  Where  a 
printed  tariff  of  freights  is  established,  any  printed  copy  may  be 
regarded  as  an  original  Where  copies  of  such  tariff  are  required  by 
law  to  be  posted  at  the  depots  of  the  railroad,  that  is  a  sufficient 
account  of  the  absence  of  those  copies  to  render  secondary  evidence 
admissible.* 

Sec.  206.  Remedy  for  illegal  Charges.  —  Where  a  company  charges 
a  customer  a  larger  sum  for  transportation  than  it  is  legally  entitled 
to  charge,  he  may  recover  the  excess  in  an  action  for  money  had  and 
received.*  If  a  penalty  is  given  by  statute,  the  statutory  remedy 
must  be  pursued. 

Sec.  207.  Pooling  Arrangements,  —  In  England,  it  is  held  that 
"  pooling  "  contracts  or  arrangements  between  competing  roads,  by 
which  they  agree  to  divide  their  joint  earnings  upon  certain  classes 
of  business,  or  even  their  entire  earnings,  are  legal  and  valid,* —  wlure 
it  does  not  appear  that  the  interests  of  the  shareholders  or  of  the  public 
are  prejudiced  thereby^  But  the  English  authorities  upon  many 
questions  connected  with  railway  law  are  hardly  safe  guides  upon 
similar  questions  in  this  country,  for  the  reason  that  their  railway 
system  is'  essentially  different  from  ours,  and  such  companies  are 
under  the  direct  and  immediate  supervision  of  a  court  of  railway 
commissioners,  which  by  statute  is  invested  with  authority  to  hear 
complaints  and  make  orders,  which  relieve  the  public  against  any 
particular  oppression  or  illegal  action  of  the  companies ;  yet  upon 
this  question  such  authorities  are  entitled  to  weight,  because  they 
are  predicated  upon  the  common  law,  and  not  upon  statutory  grounds. 
In  a  case  involving  this  question,^  it  appeared  that  the  London 
and  North-Western  Railway  Company,  and  the  Shropshire  Union 
Eailways  and  Canal  Company  together  promoted  a  bill  to  enable 

1  Jeffersonville  E.  K.  Co.  v.  Rogers,  28  In  Georgia  it  is  held  that  there  can  he  no 
Ind.  1.  recovery  if  the  money  is  paid  voluntarily. 

2  Hilliard  v.  Goold,  34  N.  H.  230.  Du  Bose  v.  Georgia,  &o.  E.  E.  Co.,  60  Ga. 
'  Manchester  &  Lawrence  E.  E.  Co.  v.     304. 

Fisk,  33  N.  H.  297.  «  Shrewshury,  &c.  Ey.  Co.  v.  Tforth- 

*  Great  Western  Ey.  Co.   v.   Sutton,  Western,  &c.  By.  Co.,  4  De  G.  M.  &  G. 

L.  E.  4  H.  L.  Cas.  226;  Mobile,  &c.  R.  R.  22  L.  J.  Ch.  682. 

Co.  V.  Steiner,  61  Ala.  559  ;  Graham  v.         »  Hare  v.  London,  &c.  Ey.  Co.,  2  J.  & 

Milwaukee,  &c.  E.  E.  Co.,  53  Wis.  473.  H.  80. 
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the  former  to  use  a  portion  of  the  line  of  the  latter  company. 
This  bill  the  Shrewsbury  and  Birmingham  Eailway  Company  op- 
posed. To  get  rid  of  their  opposition  an  agreement  was  entered 
into  with  the  opposing  company,  by  which  the  other  two  com- 
panies agreed  to  conduct  their  traffic  in  a  certain  specified  manner, 
to  keep  certain  accounts,  and  to  pay  over  to  the  Shrewsbury 
Company  a  portion  of  their  receipts.^  This  agreement  gave  rise 
to  a  great  amount  of  litigation.  On  the  opening  of  the  Shrews- 
bury and  Birmingham  Eailway,  in  1847,  that  company  called  upon 
the  London  and  North-Western  Eailway  Company  to  keep  the 
accounts  stipulated  for  in  the  agreement ;  and  this  being  refused,  a 
bill  was  filed  to  compel  them  to  do  so.'  This  bill  was  met  by  a  de- 
murrer on  the  part  of  the  London  and  North-Western  Eailway 
Company,  and  the  demurrer  was  allowed  by  the  Vice-Chancellor 
of  England,  on  the  ground  that  the  agreement  had  not  come  into 
operation.^  From  this  there  was  an  appeal,  and  Lord  CoTTENHAM 
overruled  the  demurrer,  being  of  opinion  that  the  agreement  had 
come  into  operation  and  was  valid  and  lindinc/?  Thereupon  a 
motion  for  the  injunction  prayed  by  the  bill,  i.  e.,  that  the  London 
and  North- Western  Eailway  Company  should  not  carry  traffic  on 
certain  specified  portions  of  tbeir  lines,  was  made  and  granted  by 
the  Vice-Chancellor ;  *  this,  also,  was  appealed  from,  and  the  then 
Chancellor,  Lord  Truko,  dissolved  the  injunction  upon  the  ground  of 
comparative  inconvenience,  and  without  giving  any  opinion  as  to  the 
merits  of  the  case ;  holding  that  the  questions,  both  as  to  the  agree- 
ment having  come  into  operation  and  as  to  its  legal  validity,  ought  to 
be  tried  at  law.^    An  action  was  next  brought  upon  the  agreement, 

*  See  the  agreement  at  length,  2  Mao.     a  pecuniary  or  other  consideration  is  not 
&  G.  331-335.  illegal,  the  agreement  in  question  would 

'  20  L.  J.  Ch.  90.  only  he  void  in  case  it  was  illegal  upon 

'  2  Mac.  &  G.  324  ;  2  Hall  &  T.  257  ;  other  grounds,  such  as  those  suggested  on 

20  L.  J.  Ch.  95.  the  part  of  the  defendants,  —  that  it  was  in- 

*  20  L.  J.  Ch.  102.  jurious  to  and  therefore  in  a  legal  sense 
'  3  Mac.  &  G.-70;  20  L.J.  Ch.  103.  a  fraud  upon  the  public  or  the  shareholders. 

See  Pradden  v.  Morris  &  Essex  E.  R.  Co.,  The  defendants'  counsel  contended  that  it 

19  N.  J.  Eq.  386  ;  s.  c.  rev'd,  20  N.  J.  Eq.  was  injurious  to  the  public,  by  giving,  in 

530 ;  Black  v.  Del.  &  Kar.  Canal  Co.,  22  effect,  a  monopoly  to  the  plaintiffs,  and 

N.  J.  Eq.  130,  425.     In  The  Shrewsbury,  thereby  depriving  the  public  of  the  benefit 

&c.  Ey.  Co.  V.  The  London,  &c.  Ey.  Co.,  that  might  be  derived  from  competition. 

21  L.  J.  Q.  B.  89,  Lord  Campbell,  C.  J.,  If  this  were  so,  and  the  parties  proposed 
said  :  "  The  question,  then,  is,  whether  by  their  agreement  to  endeavor  to  prevent 
the  agreement  is  void  in  law.  As  it  has  competition  generally,  there  might  he 
been  clearly  settled  that  an  agreement  to  weight  in  the  objection  ;  but  the  effect  of 
withdraw  opposition  to  a  railway  bill  for  the  agreement  is  only  that  the  one  com- 
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and  the  Court  of  Queen's  Bench  held  that  it  was  not  void,  either 
as  being  a  fraud  on  the  Legislature,  or  as  depriving  the  public  of 
the  benefit  of  competition,  or  as  being  a  fraud  on  the  shareholders.^ 
A  further  motion  for  an  injunction  was  then  made  before  the  Master 
of  the  EoUs,  to  whom  the  cause  had  been  transferred ;  and  he  ulti- 
mately dismissed  the  bill,  —  or,  rather,  all  the  bills,  for  three  cross 
suits  were  pending,  —  and  with  it  the  motion  for  the  injunction.^ 


pany  shall  not  compete  or  interfere  with 
the  other  upon  the  particular  line  men- 
tioned in  the  agreement ;  this  is  no  more 
illegal  than  it  would  be  for  two  persons  en- 
gaged in  trade  to  agree  that  on£  shall  not 
exercise  his  trade  nor  compete  with  the  other 
within  a  particular  district.  It  was  also 
objected  that  it  was  void,  as  injurious  to 
the  shareholders  of  the  company  and  a 
fraud  upon  them  by  the  stipulation  to  di- 
vide the  profits.  If  such  a  stipulation 
were  necessarily  injurious  to  the  share- 
holders the  objection  might  he  valid  ;  but 
this  arrangement  may  be  greatly  for  the 
benefit  of  the  shareholders,  and  without 
such  co-operation  of  the  two  companies 
perhaps  no  profit  would  be  made.  The 
same  objections  to  the  validity  of  this 
agreement  were  urged  in  the  case  in  chan- 
cery between  the  same  parties,  before  the 
late  Lord  Cottbkham,  as  reported  in  the 
2d  volume  of  McNaghten  &  Gordon's  Re- 
ports, p.  824.  The  case  was  fully  argued, 
and  in  an  elaborate  judgment  delivered  by 
Lord  CoTTENHAM,  he  held  that  there  was 
nothing  in  the  agreement  contrary  to  the 
duty  which  the  parties  respectively  owed 
to  Parliament  or  to  the  public  and  their  own 
subscribers.  But  before  stating  our  entire 
concurrence  with  the  judgment  of  tlie  Lord 
Chancellor,  it  is  necessary  to  advert  to  an 
objection  to  the  legality  of  the  agreement, 
which  was  not  taken  when  the  case  was 
before  him,  or  at  least  is  not  adverted  to 
by  him.  The  objection  was  founded  upon 
the  third  article  of  the  agreement,  by 
which  it  is  provided  '  that  the  Shropshire 
Union  Railways  and  Canal  Company  and 
London  and  Northwestern  Railway  Com- 
pany, or  either  of  them,  shall  not  carry  or 
convey  any  passengers,  cattle,  luggage, 
goods,  or  other  matters  or  things  from 
Shrewsbury  or  Wellington  or  from  any 
point  between  those  two  places  to  any 
point  or  place  on  the  line  of  the  Shrews- 


bury and  Birmingham  Railway,  or  the 
Birmingham,  Wolverhampton,  and  Stour 
Valley  Railway,  nor  use  the  line  of  the 
Shropshire  Union  Railways  by  Gnosall  or 
Stafford  to  compete  for  any  traffic  which 
properly  belongs  to  the  Shrewsbury  and 
Birmingham  Railway.'  This  clause  in 
the  agreement  is  said  to  be  contrary  to  the 
acts  of  Parliament,  which  contain  pro- 
visions for  the  conveyance  of  her  Majesty's 
troops  and  the  mails  by  railway,  obhga- 
tory  on  the  railway  companies.  It  may 
well  be  doubted  whether  the  conveyance 
of  her  Majesty's  troops  or  mails  under  the 
compulsory  clauses  in  the  statutes  referred 
to  would  come  within  the  intention  and 
meaning  of  the  third  clause ;  by  the  terms 
'  passengers,  cattle,  luggage,  goods,  or  other 
matters  or  things,'  the  parties  only  in- 
tending to  include  whatever  might  come 
within  the  ordinary  interpretation  of  those 
terms  ;  but  we  are  of  opinion  that  there  is 
nothing  in  that  clause  in  derogation  of  the 
right  of  the  Crown  to  send  soldiers  or  mails 
by  railway  to  any  place  within  the  pre- 
scribed limits,  as  they  may  go  by  the 
Shrewsbury  and  BiiToingham  Railway,  or 
the  Birmingham,  Wolverhampton  and 
Stour  Valley  Railway  to  the  places  with- 
in the  specified  limits.  There  is  nothing 
in  the  clauses  of  the  statutes  relating  to 
the  conveyance  of  the  troops  or  mails 
which  would  oblige  the  defendants  to  be- 
come carriers  upon  particular  parts  of 
a  line,  which  they  would  not  otherwise 
be,  instead  of  another  company  with  whom 
they  have  engaged  not  to  compete  as  car- 
riers  upon  that  line.  Upon  the  whole  case 
we  are  of  opinion  that  the  objections  taken 
by  the  defendants  cannot  be  supported, 
and  that  the  plaintiffs  are  entitled  to  our 
judgment." 

1  17  Q.  B.  652  ;  21  L.  J.  Q.  B.  89. 

!>  16  Beav.  441. 
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Against  this  dismissal  there  was  an  appeal  to  the  Lords  Justices, 
who  also  decided  against  the  plaintiffs,  holding  that  the  agreement 
was  a  breach  of  trust  on  the  part  of  the  directors,  as  between  them- 
selves and  their  shareholders,  and  that  the  plaintiffs  had  knowingly 
participated  in  such  breach  of  trust.  They  also  held  that  the 
contract,  being  to  alienate  the  tolls  of  a  given  portion  of  a  railway, 
was  contrary  to  the  authority  given  by  Parliament,  and  was  against 
public  policy ;  and  that,  therefore,  whether  it  were  valid  or  invalid 
at  law,  the  court  could  not  lend  its  assistance  to  enforce  specific 
performance  of  the  same.-'  The  plaintiffs  thereupon  appealed  to 
the  House  of  Lords,  where,  finally,  it  was  determined  that  what- 
ever was  the  character  of  the  covenants  in  question,  the  time  had 
not  yet  come  when  they  were  to  be  put  into  operation.^ 

The  result  of  these  numerous  judgments  is  thus  summed  up  by 
Page  Wood,  V.-C.  :  ^  "  I  think  the  positive  opinions  are  only  two : 
Lord  CoTTENHAM  on  the  one  hand,  in  favor  of  the  legality  of  the 
agreement,  the  V.-C.  Turner  on  the  other;  and  the  present  Master 
of  the  EoUs,  whether  bound  by  the  weight  of  authority  or  otherwise, 
adheres  to  the  view  of  Lord  Cottenham  and  the  judges  at  common 
law.  In  equity,  the  authorities  stand  in  the  manner  I  have  de- 
scribed; there  are  only  two  authorities  directly  opposed,  and  the- 
others,  perhaps,  may  be  taken  to  be  neuter  between  those  two  con- 
tending views.  Then  we  have  the  opinion  of  the  Court  of  Queen's- 
Bench,  which  consisted  at  the  time  of  the  present  Lord  Chancellor, 
Mr.  Justice  Patteson,  Mr.  Justice  Coleridge,  and  Mr.  Justice 
WiGHTMAN ;  certainly  a  very  great  weight  of  authority  is  there 
found  united  in  favor  of  the  contract  which  there  existed." 

Another  equally  well-known,  and  perhaps  more  important  as 
being  the  more  recent,  authority  is  that  of  Hare  v.  London  and 
North-Western  Eailway  Company.*  Here  two  groups  of  railway 
companies,  being  respectively  the  owners  of  independent  conter- 
minous routes  from  London  to  Edinburgh,  the  west  route  and  the 
east  coast  route,  agreed  to  divide  the  profits  of  the  whole  traf&c 
in  certain  fixed  proportions,  calculated  on  the  experience  of  the 
past  course  of  traffic.  As  a  result  of  that  agreement,  a  portion  of 
the  earnings  of  the  London  and  North- Western  Eailway  Company 

»  4  De  6.  M.  &  G.  115 ;  22  L.  J.  Ch.         *  2  J.  &  H.  80  ;  30  L.  J.  Ch.   817  ; 

682.  Hodgson  v.  Earl  Powis,  1  De  G.  M.  &  G. 

"  8  H.  L.  113  ;  26  L.  J.  Ch.  482.  6  ;  21   L.  J.  Ch.  17  ;  Lancaster  &  Car- 

'  2  J.  &  H.  113,  114 ;  80  L.  J.  Ch.    lisle  Ry.  Co.  v.  North-Western  By.  Co., 

832.  2  E.  &  J.  293  ;  25  L.  J.  Ch.  223. 
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was  handed  over  to  the  other  companies;  and  the  plaintiff,  a 
shareholder  in  this  company,  applied,  though  after  several  years 
of  acquiescence,  for  an  injunction  to  restrain  the  companies  from 
carrying  out  the  agreement.  The  application  was  refused.  The 
Vice-Chancellor  considered  not  only  that  on  principle  such  an 
arrangement  was  legal,  there  being  in  it  nothing  prejudicial  to  either 
the  shareholders  (xr  the  ptiilic,  but  also  that  he  was  concluded  by  the 
judgments  of  Lord  Cottenham  and  the  Court  of  Queen's  Bench  in 
the  Shrewsbury  case :  "  Until  that  judgment  is  overruled  by  a 
higher  authority,  I  think  I  ought  to  adhere  to  it  in  a  case  which 
seems  to  be  entirely  parallel." 

In  that  case,  the  validity  of  the  agreement  was  examined  as  far 
as  it  concerned  companies  and  lines  existing  at  the  moment  of  its  mak- 
ing ;  more  recently  it  has  been  held  that  the  rule  is  not  to  be  applied 
to  others  not  then  existing.^  The  plaintiffs  in  that  case,  by  extending 
their  old  line  and  by  adding  a  new  branch,  and  thence  by  running 
powers  obtained  over  the  line  of  the  defendants,  one  of  the  parties  to 
the  agreement,  had  acquired,  subsequently  to  the  date  of  the  same, 
a  new  through  route  from  London  to  Edinburgh  ;  and  the  suit  arose 
in  reference  to  the  proceeds  of  the  trafi&o  on  such  new  through  route. 
KiNDEESLEY,  V.-C,  after  determining  that  the  agreement  did  not 
either  expressly  or  by  implication  include  the  plaintiffs,  consid- 
ered that  if  it  had  done  so  it  would  have  been  illegal :  "  It  would 
be  ultra  vires  of  the  board  of  directors  of  such  a  company  to  enter 
into  a  contract  fixing  and  regulating  the  future  traffic  which  might 
be  carried  upon  a  line  of  railway  which  the  company  might  here- 
after be  empowered  to  construct,  and  the  profits  of  such  trafiSc,  so 
as  to  give  to  another  railway  company  an  interest  in  such  traffic 
and  profits." 

In  this  country,  the  question  as  to  the  legality  of  such  contracts 
is  one  which,  at  first  impression,  seems  easy  of  solution,  and  some 
authors  have  passed  it  over  with  a  statement  that  they  are  ultra 
vires,  illegal,  and  void,  citing  a  New  Hampshire  case  *  as  authority, 
without  reference  to  the  fact  that  the  decision  in  that  case  was 
predicated  upon  a  statute  directly  prohibiting  such  arrangements 

1  Midknd  Railway  Company  v.  Lon-  that  an  agreement  making  traffic  regula- 

don  &   North- Western  Ry.   Co.,   L.  E.  tions   applicable    to    future    extensions 

2  Eq.  524.     Compare  Maunsell  v.  Mid-  was  ultra  viret.     Green's  Brice's  Ultia 

land    Great    Western    of    Ireland    Ry.  Vires,  pp.  419-422. 
Co.,  1  H.  &  M.  130  ;  32  L.  J.  Ch.  B13  ;         =  Morrill  v.  Boston  &  Maine  E.  R.  Co., 

one  of  the  questions  decided  in  which  was,  55  N.  H.  531. 
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between  rival  roads.  Others  have  made  the  sweeping  statement 
that  such  contracts  are  ultra  vires,  illegal,  and  void,  upon  the  ground 
that  they  tend  to  create  a  monopoly,  and  therefore  are  contrary  to 
the  policy  of  the  law.  This  proposition  might  be  accepted  without 
serious  question  except  for  the  circumstance  that  most  of  the  char- 
ters of  these  companies  contain  provisions  permitting  them  to  con- 
solidate with  any  other  railroad  company,  or  to  lease  their  road,  etc., 
or  such  permission  is  given  by  general  law.  This  being  the  case,  the 
claim  that  the  policy  of  the  law  in  granting  charters  for  rival  roads 
was  to  secure  a  reasonable  competition,  which  these  contracts  defeat, 
is  essentially  weakened,  and  it  may  with  considerable  propriety  be 
claimed  that  the  policy  of  the  law  permits  companies  to  enter  into 
this  species  of  contracts  to  protect  themselves  from  ruinous  competi- 
tion or  save  themselves  from  hopeless  bankruptcy.  If  prohibited  by 
law,  as  is  the  case  in  New  Hampshire,  such  contracts  would  be  ultra 
vires  and  void  beyond  question ;  and  if  permission  to  consolidate,  lease, 
etc.,  is  not  given,  it  might  be  held  that  they  are  against  the  policy  of 
the  law,  and  therefore  invalid,  upon  the  ground  that  the  granting 
of  charters  for  rival  lines  was  with  a  view  to  secure  a  reasonable 
competition,  which  these  contracts  tend  to  defeat.  This  was  the 
view  of  the  court  in  a  Georgia  case,  ^  and  an  injunction  was  issued 
to  restrain  a  railroad  from  attempting  to  get  control  of  a  rival  road ; 
and  as  the  court  based  its  ruling  upon  the  ground  stated  supra, 
it  would  apply  with  equal  force  to  contracts  of  any  kind  the  object 
and  effect  of  which  is  to  destroy  or  prevent  competition.  In  New 
York,  2  in  a  case  incidentally  bearing  upon  this  question,  the  court 
said :  "  It  is  a  compact  between  the  parties,  intended  to  affect  the 
facilities  for  public  travel  over  a  route  of  railroad  which  had  been 
or  might  be  authorized  by  law.  The  defendants  were  lessees  of 
the  New  Haven  and  Northampton  railroad,  then  in  part  constructed. 
The  lessors  had  covenanted  not  to  extend  the  road  northerly  beyond 
Granby  station  (a  point  a  little  north  of  the  Connecticut  line)  with- 
out the  consent  of  the  defendants,  and  had  given  over  to  the  de- 
fendants all  the  franchises  and  corporate  powers  of  such  lessors, 
for  the  purpose  of  locating  or  constructing  any  railroad  or  extension 
of  any  railroad  northerly  from  Granby  station.  By  the  agreement 
with  the  plaintiffs,  of  March  16,  1850,  the  defendants  covenanted 

1  Central  R.  R.  Co.,  40  Ga.  582.  The  =  Hartford,  &o.  E.  R.  Co.  v.  N.  Y.  & 
legislature  subsequently  permitted  these  New  Haven  B.  E.  Co.,  3  Eobt.  (N.  Y.) 
roads  to  consolidate.  411. 
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to  hold  the  franchises  and  corporate  powers  conveyed  to  them  by 
such  lease,  until  the  1st  of  July,  1869,  and  during  such  time  not 
to  extend  such  railroad  north  of  Granby  station.  Such  an  arrange- 
ment was  intended  to  prevent  the  extension  of  the  K  H.  &  N.  rail- 
road to  any  point  north  of  its  terminus  at  Granby,  and  to  prevent 
any  competition  in  travel  detrimental  to  the  interests  of  the  plain- 
tiffs road  —  which  had  a  monopoly  of  the  carrying  trade  from 
Springfield  and  points  north  of  Springfield  via  Northampton  and 
Springfield  road  —  which  such  extension  might  afford.  The  comple- 
tion of  the  K  H.  &  17.  E.  E.  to  Northampton,  would  open  a  new 
line  for  travel  southward,  which  would  be  a  competitor  and  rival 
of  the  road  of  the  plaintiffs.  Such  competition  and  rivalry  it  was 
no,t  lawful  for  these  parties  to  prevent,  or  attempt  to  prevent,  and 
any  contract  to  effectuate  such  purpose  is  void.  Public  policy  is 
opposed  to  any  infringement  of  the  rights  of  travel,  or  of  any  of 
the  facilities  which  competition  may  furnish ;  and  the  law  will  not 
uphold  any  agreement  which  does  or  may  injuriously  affect  such 
rights  or  facilities." 

But  where  by  its  charter  or  the  general  law  a  railroad  company 
is  authorized  to  consolidate  with,  or  lease  its  road  to,  any  other  rail- 
road company,  upon  the  principle  that  the  greater  includes  the  less, 
there  would  seem  to  be  some  reason  for  holding  that  it  might  enter 
into  a  contract  with  a  rival  road  by  which  their  joint  earnings  upon 
their  through  traf&c  should  be  divided  between  them,  upon  such  a 
basis  as  the  companies  could  agree  upon,  without  impugning  the 
policy  of  the  law,  because  in  such  a  case,  they  only  accomplish 
partially  and  indirectly  what  they  are  authorized  to  accomplish 
directly.  But  where  as  in  Ohio,  New  York,  and  some  other  States, 
they  are  only  authorized  to  consolidate  with  roads  over  which 
freight  and  passengers  can  be  carried  "  continuously,"  ^  a  different 
question  is  presented;  because  in  such  cases  the  legislature  has 
exhibited  no  intention  of  abandoning  the  policy  of  reasonable  com- 
petition indicated  by  permitting  the  construction  of  rival  lines.  But 
in  any  event,  so  long  as  the  roads  keep  within  the  limits  of  regulatory 
statutes  as  to  rates  of  transportation,  and  the  shareholders  sustain 
no  loss  from  such  contracts,  no  one  but  the  State  has  any  ground  of 
complaint.      In  a  New  Hampshire  case^  the   court  say:  "The 

1  State  V.  Vanderbilt,  37  Ohio  St.  590  ;         »  Currier  v.  Concord  K.  E.   Co.,  48 
People   V.  Boston,   Hoosac   Tunnel,   &c.    IT.  H.  821. 
E.  K.  Co.,  12  Abb.  N.  0.  (N.  Y.)  230. 
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object  of  the  law  (the  statute  in  that  State)  is  to  prevent  the  con- 
solidation of  rival  and  competing  lines  of  railroad,  by  contracts  or 
arrangements  between  them,  by  means  of  which  competition  is  re- 
moved, —  the  purpose  being  to  prevent  the  increase  of  the  charges 
of  such  railroads  beyond  what  might  be  expected  under  the  in- 
fluence of  a  free  competition.  In  the  promotion  of  this  object  every 
citizen  having  occasion  to  use  such  roads,  or  to  purchase  articles 
transported  over  them,  has  an  interest ;  but  his  interest  is  not  of  a 
character  which  may  be  protected  by  a  suit  to  recover  damages. 
It  is  much  like  the  interest  which  every  citizen  has  in  a  public 
highway,  its  being  kept  in  repair,  and  there,  independent  of  statute 
provisions,  he  can  maintain  no  action  on  account  of  any  defect  in 
its  condition ;  and  by  statute  he  can  maintain  action  only  in  case 
he  suffers  special  damages  while  in  the  use  of  the  road,  and  not  for 
being  deprived  of  the  use  of  it  altogether  by  its  being  permitted  to 
become  impassable.^  Upon  the  same  principle  no  person  has  such  an 
interest  in  preserving  free  competition  between  rival  railroads,  as  to  be 
entitled  to  maintain  a  suit  for  diminishing  or  removing  such  competi- 
tion; but  the  wrong  which  arises  from  the  violation  of  the  provi- 
sions of  the  statute  is  essentially  a  public  wrong  in  which  no 
citizen  has  a  special ,  or  private  interest."  The  argument  that  in 
those  States  where  consolidation,  etc.,  is  permitted  with  any  other 
railroad,  these  contracts  cannot  be  said  to  be  invalid,  it  seems  to  us  is 
conclusive,  as  the  only  ground  upon  which  such  contracts  can  be  said 
to  be  invalid  is,  that  they  are  opposed  to  public  policy,  which  in 
other  words  is  the  policy  of  the  law;  and  they  certainly  cannot  be 
said  to  be  opposed  to  the  policy  of  the  law,  if  the  statute  gives  the 
companies  the  power  to  accomplish  the  same  result  in  a  more 
effectual  manner.  Nor  is  it  by  any  means  certain,  in  the  absence  of 
anything  in  the  statute  prohibiting  them,  that  this  class  of  contracts 
can  be  said  to  be  per  se  opposed  to  public  policy,  either  upon  the 
ground  that  they  are  opposed  to  the  spirit  of  the  law,  or  as  tending 
to  injure  the  interests  of  the  people  by  creating  a  monopoly,  whether 
the  statute  permits  a  consolidation  with  other  roads  or  not.  As  we 
have  already  seen,  these  contracts  are  upheld  by  the  English  courts, 
where  supervision  over  railways  by  the  government  is  far  more 
strict  than  it  is  in  this  country,  and  these  decisions  are  entitled 
to  great  weight  in  determining  the  validity  of  these  contracts  here. 

1  Griffin  V.  Sanbomtown,  44  N.  H.  246. 
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In  a  Louisiana  case^  this  question  arose  in  reference  to  an 
agreement  between  a  railway  and  a  steamboat  company  having 
the  same  termini,  to  prorate  on  all  through  freight,  and  its  validity 
was  sustained.  In  that  case  the  defendants,  owning  a  short  railway, 
from  New  Orleans  to  Lake  Pontchartrain,  and  one  Morgan,  owning 
a  line  of  steamers  plying  from  the  lake  terminus  to  Mobile,  and  the 
plaintiffs  and  other  parties  owning  two  other  steamers  in  the  same 
trade,  an  arrangement  was  made  by  the  defendants  with  Morgan,  and 
temporarily,  with  the  proprietors  of  the  other  steamers,  respectively, 
to  share  'pro  rata  the  through  freight  from  New  Orleans  to  Mobile. 
It  appeared  that  this  arrangement  was  unprofitable  to  the  defendants, 
for  the  lines  of  steamers,  by  competing  and  lowering  the  rates  of 
freight,  greatly  reduced  the  share  coming  to  the  railway.  The  defend- 
ant therefore  entered  into  an  agreement  with  Morgan  by  which  the 
latter  loaned  the  railway  company  $250,000,  and  the  former  agreed 
to  prorate  with  him  the  through  freight  from  New  Orleans  to  Mo- 
bile, and  to  charge  all  other  steamers  the  rates  paid  by  the  public 
generally.  The  plaintiffs  immediately  laid  up  their  steamer  and 
sued  for  damages,  on  the  ground  that  this  prorating  with  Morgan 
and  refusing  to  further  prorate  with  the  plaintiffs  was  an  illegal 
combination  with  Morgan  to  confer  on  him  an  unlawful  monopoly 
and  preference.  It  was  held  that  the  acts  of  the  defendants  were 
not  in  contravention  of  any  statute  of  Louisiana  or  of  any  prindpU 
of  her  jwrisprudence  ;  and  that  they  might  agree  or  refuse  to  prorate 
through  freight  with  anybody. 

These  corporations  are  chartered  and  organized  for  the  transporta- 
tion of  passengers  and  freight,  and  have  authority  not  only  to  enter 
into  contracts  in  respect  thereto  with  individuals,  Jnit  also  with  other 
railroad  corporations  ;  and  the  validity  of  contracts  between  different 
lines  of  railways  for  the  transportation  of  passengers  and  freight 
over  such  railways  has  been  universally  sustained  by  our  courts; 
and  contracts  for  the  pro  rata  division  of  fares,^  and  for  the  pro  rata 
division  of  freights  have  been  sustained.  In  a  Minnesota  case  ^  the 
court  say :  "  In  view  of  the  present  mode  of  transacting  business  of 
this  kind,  this  authority  would  seem  to  he  an  incident  to  railroad  cor- 
porations, unless  withheld  by  the  terms  of  their  charters ;  and  con- 

1  Eclipse  Tow  Boat  Co.  v.  Pontchar-  *  Stewart  v.  Erie  &  Western  Trans.  Co., 
train  R.  R.  Co.,  24  La.  An.  1.  17  Minn.  372. 

^  Hartford,  &c.  B.  R.  Co.  v.  N.  Y.  & 
N.  H.  B.  R.  Co.,  3  Eobt.  (N.  Y.)  411. 
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tracts  of  this  kind,  when  made  with  a  bond  fide  purpose  to  regulate 
traffic  in  a  reasonable  and  just  manner  are  generally  held  good."  In 
a  New  Jersey  case  ^  a  similar  question  arose  as  to  a  contract  entered 
into  by  connecting  roads  for  the  division  of  fares,  and  the  contract 
was  sustained,  the  Chancellor  saying :  "  I  find  no  adjudication  what- 
ever in  this  country  upon  the  point.  Yet  we  know  that  it  is,  and 
has  been  for  years,  the  constant  practice  of  railway  companies  to 
run  in  connection,  passing  freight  and  passengers  over  a  number  of 
lines  forming  one  route,  and  to  divide  the  receipts  by  an  arbitrary 
schedule  fixed  upon,  and  not  always,  or  in  most  cases,  giving  to  each 
line  the  share  earned  on  it,  and  that  only.  In  many  cases,  as  in  the 
present,  there  may  be  good  reasons  for  making  a  difference  in  the 
division  of  the  profits.  If  an  advantageous  arrangement  can  be 
made  by  a  line  at  the  south  end  of  a  route,  with  a  line  at  the  north 
end,  for  carrying  passengers  in  common,  which  could  not  profitably 
(and  therefore  would  not)  be  entered  into  by  the  north  line,  unless 
it  received  a  larger  proportion  of  the  earnings  than  in  proportion  to 
its  work,  there  is  no  reason  or  principle  of  law  why  the  south  line 
should  beprohibited  from  making  an  arrangement  profitable  to  its 
shareholders,  on  the  ground  that  the  division  of  earnings  must  be 
unequal.  The  directors  of  such  companies  have  the  right  to  make 
contracts  as  to  carrying  passengers  and  freight.  They  can  make 
such  contracts  for  one  trip,  for  one  day,  for  one  year,  or  for  the  whole 
existence  of  the  company.  They  can  make  such  contracts  at  prices 
lower  than  those  limited  in  their  charter,  and  lower  than  charged  to 
others.  The  commutation  contracts  constantly  made  on  all  leading 
roads  are  in  exercise  of  this  power.  They  are  made  for  months,  a 
year,  and  sometimes  for  life.  Their  validity  is  founded  upon  well- 
settled  principles  of  law,  and  has  never  been  doubted.  They  are 
made  for  the  supposed  advantage  of  the  business  and  of  the  share- 
holders ;  and  the  expediency  of  making  them  must  depend  on  the 
judgment  of  some  one,  and  in  aU  these  corporations,  the  manage- 
ment of  all  the  concerns  is  committed  to  the  directors.  There  is 
nothing  in  such  contracts  against  public  policy  or  any  law  of  this 
State.  The  want  of  such  power  would  be  a  great  injury  to  most 
railway  corporations,  as  well  as  to  the  public,  who,  as  in  this  case, 
are  much  benefited  by  the  arrangement.  Contracts  by  which  com- 
muters are  carried  for  less  than  cost  have  been  held  good  policy  by 
railway  managers,  as  tending  to  build  up  and  populate  towns  along 

1  Sussex  K.  E.  Co.  v.  Morris,  &c.  B.  E.  Co.,  19  N.  J.  Ecl.  13. 
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their  lines.    They  may  misjudge  as  to  the  policy,  but  contracts  thus 
made  in  good  faith  are  valid."  ^ 

Having  authority  to  contract  with  other  railways  in  reference  to 
rates  of  transportation,  etc.,  for  the  benefit  of  the  public,  and  being  per- 
mitted to  consolidate  with  other  railway  companies,  can  it  with  any 
propriety  be  said  that  they  have  not  the  right  to  contract  with  them 
relative  to  such  matters  for  their  own  benefit,  when  the  interests  of 
the  public  are  not  injuriously  affected  and  when  they  only  accom- 
plish indirectly  and  temporarily  what  they  are  by  statute  permitted 
to  accomplish  directly  and  permanently ;  and  so  save  themselves  from 
the  disastrous  consequence  of  reckless  competition  ?  Fair  competi- 
tion is  a  public  benefit,  but  reckless  competition  invariably  results 
in  public  injury,  and  is  generally  induced  and  carried  on,  not  with  a 
purpose  of  benefiting  the  public,  but  of  destroying  or  crippling  a 
rival  Common-sense  and  the  experience  of  mankind  teach  that 
railway  companies  cannot  successfully  conduct  their  business  and 
pay  operating  expenses,  unless  they  receive  a  certain  sum  per  mile 
for  each  ton  of  freight  and  each  passenger  hauled  over  their  road;  and 
that,  whenever  they  are  compelled  to  receive  less  than  that  sum  they 
run  their  trains  at  a  loss,  which  of  course  they  cannot  do  for  any 
considerable  period  without  incurring  bankruptcy.  To  say,  therefore, 
that  railway  companies  have  no  power  to  protect  themselves  against 
loss,  by  temporary  contracts  of  the  character  to  which  this  section 
relates,  is  to  deny  to  them  the  right  of  self- protection  and  the  power 
to  save  themselves  from  financial  ruin.  The  law  does  not  demand 
or  support  any  such  policy,  and  it  is  believed  that,  except  when  pro- 
hibited by  statute,  contracts  for  "  pooling  "  earnings  by  rival  lines, 
wJiAn  made  in  good  faith  for  self-protection,  and  which  do  not  result  in 
the  creation  of  a  monopoly  injwrioris  to  the  public,  are  valid  and  not 
obnoxious  to  the  charge  of  being  opposed  to  public  policy. 

*  March  v.  Eastern  E.  R.  Co.,  43  N.  H.  tract,  wMch  will  give  a  ground  for  injunc- 

515  ;  Darling  v.  B.  &  W.  R.  R.  Co.,  11  tion  restraining  such  a  change  of  gauge  as 

Allen  (Mass.),  295  ;  Gass  v.  N.  Y.,  P.  &  would  break  up  the  connection.    Colum- 

B.  E.  R.  Co.,  99  Mass.  220  ;  Root  v.  Great  hus,  P.  &  I.  R.  R.  Co.  v.  Indianapolis  & 

Western  R.  E.  Co.,  45  N.  Y.  524  ;  2  Lans.  B.  R.  E.  Co.,  5  McLean  (U.  S.  C.  C), 

(N.  Y. )  199.     An  agreement  hy  a  railroad  450.    A  contract  to  maintain  a  connection 

to  build  its  road  so  as  to  connect  with  an-  between  two  railroads  is  valid.     Andro- 

other,  and  that  the  charges  for  transporta-  scoggin  &  Een.  R.  R.  Co.  «.  Androscoggin 

tion  shall  be  regulated  by  both  companies  R.  R.  Co.,  52  Me.  417  ;  Bartlette  v.  Nor. 

together,  has  been  held  to  be  a  valid  con-  &  Wor.  B.  B.  Co.,  33  Conn.  660. 
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,  208.  Power  of  Railway  Companies  to 
acquire  Eight  of  Way,  etc., 
by  Purchase. 
209.  Conditional  Conveyances. 


Sec.  210.  Bonds  for  Conveyance  :  Specific 
Performance. 
211.  Entry  under  License. 


Sec.  208.  Power  of  Railway  Companies  to  Acquire  Right  of  Way, 
etc,  by  Purchase.  —  While  a  railway  company  may  be  clothed  hy 
its  charter  or  the  general  law  with  authority  to  take  lands  in  invi- 
twm  under  the  right  of  eminent  domain,  yet  it  may,  if  it  can  do  so, 
purchase  the  fee  in  the  lands  necessary  for  its  roadway,  etc.,^  and  it 
may  convey  the  fee  to  another  railroad  company  to  be  used  for  the 
same  purpose.^  Indeed,  it  is  sometimes  made  a  condition  precedent 
to  the  right  to  take  lands  in  invitum,  that  an  attempt  shall  first  be 
made  to  accjuire  the  same  by  purchase  or  agreement  with  the  owners 
on  the  proposed  line.*  If  the  conveyance  is  unrestricted  as  to  use, 
there  is  no  reversion  in  the  grantor,  but  if  the  conveyance  is  re- 
stricted to  the  time  it  is  used  for  railway  purposes,  the  title  reverts 
to  the  grantor  when  it  ceases  to  be  used  for  that  purpose.*  Where 
land  is  conveyed  to  a  railway  company  for  railway  purposes,  it  is 
presumed  that  all  the  contingent  damages  which  would  have  been 
included  in  an  assessment  of  damages  by  commissioners  were  con- 
sidered in  determining  the  price  ;^  and  the  same  duty  as  to  the 


1  Hill  V.  Western  Vt.  R  E.  Co.,  25  Vt. 
68 ;  Holt  V.  Somerville,  127  Mass.  408  ; 
Yates  V.  Van  Bogert,  56  N.  Y.  526  ;  NicoU 
V.  N.  Y.  &  Erie  R.  R.  Co.,  12  ST.  Y.  121 ; 
Page  V.  Heinberg,  40  "Vt.  81  ;  Heath  v. 
Barmore,  50  N.  Y.  302  ;  State  v.  Brown, 
27  N.  J.  L.  13  ;  Wheeling,  &c.  R.  R.  Co. 
V.  Gourley,  99  Penn.  St.  171 ;  McClure  «. 
Missouri,  &o.  E.  E.  Co.,  9  Kan.  373. 

^  N.  J.  Midland  R.  R.  Co.  v.  Van 
Syokle,  38  N.  J.  L.  496  ;  Harrison  ■». 
Lexington,  &c.  E.  E.  Co.,  9  B.  Mon. 
(Ky.)  470  ;  Pollard  v.  Maddox,  28  Ala. 
oil ;  Junction  R.  R.  Co.  v.  Ruggles,  7 


Ohio  St.  1 ;  Nicoll  v.  N.  Y.  &  Erie  E.  E. 
Co.,  12  K.  Y. 

8  EUsu  Pacific  R.  R.  Co.,  51  Mo.  200  ; 
Matter  of  Prospect  Park,  &e.  E.  E.  Co., 
67  N.  Y.  371. 

*  State  V.  Brown,  ante. 

6  Norris  v.  Vt.  Central  E.  E.  Co.,  28 
Vt.  99.  A  grant  of  the  right  of  way  car- 
ries with  it  the  right  to  construct  suitable 
culverts,  and  the  right  to  construct  such 
culverts  includes  the  power  to  cut  the 
necessary  ditches  to  carry  the  water  into 
such  culverts,  although  such  ditches  may 
extend  beyond  the  limits  of  the  right  of 
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construction  of  its  road  and  the  building  of  necessary  culverts,  em- 
bankments, fences,  etc.,  rests  upon  the  company  as  would  have  ex- 
isted if  the  land  had  been  taken  under  the  right  of  eminent  domain.^ 
An  indefinite  conveyance,  or  one  which  merely  conveys  a  right  of 
way  over  the  grantor's  land,  of  a  certain  width,  without  describing 
the  same  or  defining  the  particular  land  intended  to  be  conveyed,  is 
void  for  uncertainty.  Thus,  a  company  after  making  a  survey  and 
staking  out  the  same  through  the  plaintiff's  land,  purchased  of  him 
a  strip  of  land  six  rods  wide,  and  took  a  deed  for  the  same  in  which 
it  was  described  "  covered  by  the  location  of  their  railroad  or  that 
may  he  finally  covered  by  such  location."  The  location  was  after- 
wards changed,  and  it  was  held  that  the  company  acquired  no 
rights  under  the  deed  in  the  land  covered  by  the  new  location.^ 
The  right  of  way  must  be  conveyed  by  the  owner  of  the  fee ;  a  mere 
equitable  owner  of  an  undivided  interest  in  a  possible  reversion,' 
and  the  holder  of  a  contingent  interest  can  convey  no  authority  to 
appropriate  the  land  for  railroad  purposes. 

Thus,  under  a  trust  deed  which  vested  the  legal  title  to  lands  in  a 
trustee  for  the  benefit  of  a  married  woman  and  her  children,  but 


•way.  Babcock  ■».  'Western  E.  E.  Co.,  9 
Met.  (Mass. )  553  ;  Boothbay  v.  Andro- 
scoggin E.  E.  Co.,  51  Me.  318 ;  Eead  v. 
N.  Y.  Central  E.  R.  Co.,  18  Barb.  (N.Y.) 
80  ;  Hortsman  v.  Lexington,  &c.  K.  E. 
Co.,  18  B.  Mon.  (Ky.)  218;  Conwell  v. 
Springfield,  &o.  E.  E.  Co.,  81  111.  232. 
Where  the  right  of  way  is  granted  to  a 
railroad  company,  and  it  is  necessary  to 
make  cuts  through  the  ground  to  the 
proper  enjoyment  of  the  right  of  way,  it 
is  not  incumbent  on  the  grantee  to  build 
walls  to  prevent  the  falling  of  the  banks. 
Hortsman  v.  Covington  &  Lexington  E.  E. 
Co.,  18  B.  Mon.  (Ky.)  218.  Where  land 
was  granted  to  a  railroad  company,  and, 
after  the  usual  covenants,  the  deed  con- 
tained this  clause,  "  said  corporation  to 
make  us  a,  culvert  or  pass  for  cattle  to 
pass  under  said  road,"  it  was  held  that 
such  a  grant  and  provision  did  not  justify 
the  company  in  digging  a  ditch  in  the  ad- 
joining land  of  the  grantor  to  drain  the 
passway.  Hills  v.  Boston  &  Maine  E.  E. 
Co.,  18  N.  H.  179,  1846.  Where  a  party 
granted  the  right  of  way  across  his  land, 
by  deed,  upon  condition  that  the  company 
should  fence  the  road  within  a  reasonable 
time,  which  it  neglected  to  do,  it  was  held 


that  an  action  on  the  case  will  lie  to  re- 
cover damages  sustained  by  the  failure  to 
build  the  fence.  Conger  v.  Chicago  & 
Kock  Island  E.  E.  Co.,  15  111.  366. 

1  Hortsman  v.  Covington,  &c.  E.  E, 
Co.,  18  B.  Mon.  (Ky.)  218;  Smith  v. 
N.  Y.,  &c.  E.  E.  Co.,  63  N.  Y.  58. 

s  Hall  V.  Pickering,  40  Me.  548.  A 
conveyance  of  a  right  of  way  will  not  be 
held  void  for  uncertainty  of  description  on 
the  ground  that  it  is  a  deed  in  fee,  when 
it  appears  from  the  instrument  that  it  was 
only  intended  as  a  conveyance  of  a  right 
of  way.  Barlow  v.  Chicago,  Eock  Island, 
&  Pacific  E.  E.  Co.,  29  la.  276.  Delivery 
of  a  deed  or  contract  is  essential  to  its 
validity.  Stephens  v.  Bufialo  &  New 
York  R.  E.  Co.,  20  Barb.  (N.  Y.)  332. 
In  Barlow  v.  Chicago,  &c.  E.  E.  Co.,  29 
Iowa,  276,  a  deed  of  land  to  a  railway  com- 
pany, of  such  a  strip  of  land  as  may  be 
selected  by  the  engineer,  was  held  good. 
But  see  Detroit,  &c.  E.  R.  Co.  v.  Forbes, 
30  Mich.  163. 

»  Tapent  v.  Detroit,  &c.  E.  E.  Co.,  50 
Mich.  267 ;  Toledo,  &c.  R.  E.  Co.  v.  Dun- 
lap,  47  Mich.  457 ;  Tutt  v.  Port  Eoyal, 
&c.  E.  E.  Co.,  16  S.  C.  365. 
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which  gave  to  the  husband  the  absolute  control  and  management  of 
the  land,  the  husband  might  give  to  a  railway  company  license  to 
construct  its  line  over  such  lands,  binding  so  long  as  he  lived,  or,  at 
least,  until  revoked,  unless  such  right  of  way  injuriously  affected  the 
duties  and  limitations  imposed  upon  the  husband  by  the  deed.^ 
But  if  any  other  person  has  an  interest  in  the  land,  which  is  affected 
by  such  use  of  it,  their  consent  must  be  obtained,  or  their  damages 
assessed  and  paid  under  the  statute ;  as,  tenants  for  years,  by  dower, 
curtesy,  mortgagees,  etc. 

Sec.  209.  Conditional  Conveyances.  —  If  the  land  is  conveyed  to 
the  company  upon  a  condition,  either  precedent  or  subsequent,  the 
title  in  the  company  is  subject  to  the  performance  of  such  condition. 
Thus,  where  a  person  conveyed  a  right  of  way  for  a  railway,  upon 
condition  that  crossings  and  cattle-guards  should  be  constructed,  it 
was  held  that  the  grantor  held  an  equitable  lien  upon  the  land  con- 
veyed, not  only  for  the  purchase-money,  but  also  for  the  damages  in 
not  constructing  the  road  in  the  manner  provided  by  the  contract, 
and  that  the  retention  of  the  legal  title  by  him  was  a  fact  sufi&cient 
to  put  subsequent  grantees  and  mortgagees  upon  their  guard  as  to  his 
legal  rights.  The  grantor  in  such  case  can  either  enforce  specific 
performance  of  the  contract  or  enforce  his  specific  lien.^ 

A  conveyance  to  a  railway  company  of  land  for  the  right  of  way 
of  such  road,  upon  condition  that  the  company  should  erect  and 
maintain  a  certain  dam  or  embankment,  conveys  the  title  to  the 
land  subject  to  be  defeated  by  the  failure  of  the  company  to  comply 
with  the  condition,  the  condition  being  a  condition  subsequent.^ 
So,  where  a  release  is  obtained  from  the  owner  of  land  for  the  right 
of  way,  with  a  proviso  calculated  to  confine  the  line  of  such  road  to 
a  particular  portion  of  the  land,  the  release  will  not  be  operative  if 
the  company  afterwards  constructs  its  road  across  the  land  by  a  sub- 
stantially different  route.*  Where  a  conveyance  of  a  right  of  way 
was  made  on  condition  that  the  depot  of  the  company  should  be 
located  within  a  certain  distance  of  a  given  place,  it  was  held  that 
a  breach  of  this  condition  defeated  the  title  conveyed  by  the  deed, 
and  that  the  grantor  was  entitled  to  have  his  damages  assessed  as  if 
no  deed  had  ever  been  made ;  and  that  the  estate  conveyed  being 

1  Tutt  V.  Port  Royal  &  Augusta  R.  E.         *  Underbill  v.  Saratoga  &  Washington 

Co.,  16  So.  Car.  365.  R.  E.  Co.,  20  Barb.  (N.  Y.)  455. 

"  Dayton,  Xenia,  &  Belpre  E.  E.  Co.  v.         *  Douglas  v.  New  York  &  Erie  E.  E. 

Lewton,  20  Ohio  St.  401.  Co.,  Clarke's  Ch.  (N.  Y.)  174. 
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less  than  a  freehold,  no  formal  act  of  entry  on  his  part  was  necessary 
in  order  to  avail  himself  of  the  right  to  proceed  in  this  manner.^  So 
a  condition  in  the  deed,  that  certain  portions  of  the  land  conveyed 
shaU  be  kept  open  as  public  streets,  is  not  void  as  imposing  a  duty 
or  trust  upon  the  corporation  inconsistent  with  its  business,  and 
outside  of  the  objects  for  which  it  was  formed .^ 

The  title  does  not  vest  in  the  company  until  all  conditions  prece- 
dent are  performed;  but  where  the  deed  is  subject  to  a  condition  sub- 
sequent, the  title  may  pass  and  a  right  of  action  exist  in  favor  of  the 
grantor  against  the  corporation  for  damages  sustained  from  its  neg- 
lect to  perform ;  or,  as  we  shall  see,  a  forfeiture  of  the  title  may  be 
claimed.  Thus,  where  the  owner  of  land  incumbered  by  a  mortgage 
sold  to  a  railway  company  a  portion  of  it  to  be  used  for  a  track,  and 
there  was  at  the  time  of  sale  a  road  over  the  part  conveyed,  the 
right  to  which  had  been  reserved  in  the  agreement  of  sale  but  was 
omitted  in  the  conveyance,  —  in  an  action  by  one  who  subsequently 
purchased  the  land  at  a  sheriff's  sale  under  the  mortgage,  against 
the  company  and  for  obstructing  this  way,  it  was  held  that  the 
right  of  way  did  not  originate  in  the  reservation  in  the  agreement, 
but  existed  previous  thereto  and  was"  merely  recognized  therein ; 
that  the  purchaser  under  the  mortgage  was  entitled  to  the  road,  and 
might  maintain  an  action  on  the  case  against  the  company  for  ob- 
structing it.^ 

In  a  Massachusetts  case  a  railroad  company,  in  consideration  of 
an  amicable  settlement  of  his  damages  by  the  owner  of  land,  agreed 
with  him  to  fence  the  land  taken;  and  failing  to  do  so  within  a 
reasonable  time,  was  sued  by  him  for  breach  of  the  agreement.  It 
was  held  that  a  subsequent  erection  of  the  fences  by  the  company 
without  the  plaintiff's  consent  or  approval  did  not  affect  his  right  to 
recover ;  and  that  the  measure  of  his  damages  was  the  sum  which  it 
would  fairly  cost  to  erect  the  fences  according  to  the  agreement* 
But,  as  previously  stated,  the  land-owner  cannot  eject  the  corpora- 
tion for  a  breach  of  a  condition  subsequent.  Thus,  where  a  land- 
owner, by  a  written  contract,  agreed  to  give  to  a  railroad  company 
the  perpetual  right  of  way  through  the  same,  at  a  stipulated  price 
which  was  paid  to  him,  with  a  provision  in  the  contract  that  when 

1  Taylor  «.  Cedar  Kapids  &,  St.  Paul  Penn.  St.  417 ;  NicoU  v.  N.  Y.  &  Erie 
R.  E.  Co.,  25  la.  371.  K.  R.  Co.,  12  N.  Y.  121. 

2  Tinkham  v.  Erie  R.  R.  Co.,  53  Barb.  *  Lawton  v.  Fitchbnrg  R.  R.  Co.,  8 
(K  Y.)  393.  Ciish.  (Mass.)  230. 

"  Pennsylvania  R.  R.  Co.  ■».  Jones,  50 
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the  road  should  be  completed  the  company  should  fence  the  same, 
it  was  held  that  after  the  road  is  completed,  the  owner  of  the  land 
cannot,  upon  failure  to  put  up  the  fence,  eject  the  company  from  the 
land.1  And  even  where  a  condition  precedent  to  the  vesting  of  the 
title  is  not  performed,  if  the  grantor  neglects  to  avail  himself  of  the 
breach  seasonably,  and  permits  the  company  to  go  on  making  large 
expenditures  without  protest  or  objection,  he  may  be  estopped  from 
setting  up  such  breach.  Thus,  the  defendant  obtained  from  the 
plaintiff  a  deed  in  fee  of  a  strip  of  land  for  the  extension  of  its 
railroad,  and  covenanted  to  make  and  maintain  the  fences,  etc. ;  and 
the  deed  was  to  be  void,  unless  the  railroad  was  completed  through 
the  premises  granted  on  or  before  a  certain  day  therein  named. 
The  road  was  not  completed  at  the  time  specified,  but  the  plaintiff 
made  no  effort  to  assert  his  right  to  the  estate.  During  a  period  of 
two  years,  he  saw  the  defendant  make  large  expenditures  over  the 
premises  in  question;  plaintiff  gave  notice  to  make  the  fences,  which 
was  done  about  a  year  before  the  suit  commenced.  It  was  held  that 
the  plaintiff  had  waived  the  forfeiture,  and  could  not  recover  the 
premises,  in  an  action  of  ejectment.^ 

The  question  as  to  whether  a  condition  is  precedent  or  subsequent 
depends  upon  the  intention  of  the  parties,  to  be  gathered  from  the 
conveyance  and  the  nature  of  the  transaction,^  and  no  precise  ov 
formal  words  are  necessary  to  create  it,  nor  is  it  material  in  what 
part  of  the  instrument  it  is  placed.*  If  the  act  is  to  be  done  lefore 
the  title  vests,  it  is  a  condition  precedent ;  but  if  it  may  as  well  be 
performed  after  as  before  the  vesting  of  the  title,  or  if  from  the 
nature  of  the  act  to  be  performed,  and  the  time  for  its  performance, 
it  is  evidently  the  intention  of  the  parties  that  the  title  shall  vest, 
and  the  condition  be  afterwards  performed,  it  is  a  condition  subse- 
quent.^ This  class  of  conditions  is  not  favored  in  law  and  wiU 
always  be  strictly  construed.  The  breach  of  such  a  condition  works 
a  forfeiture  at  the  election  of  the  grantor  or  his  heirs,  which  must  be 
signified  by  some  decisive  act  which  is  equivalent  to  a  re-entry  at 
common  law ;  ®  and  equity  wUl  not  lend  its  aid  to  enforce  a  forfeiture 
under  a  condition  subsequent,  but  where  there  is  no  adequate  remedy 
at  law,  will  sometimes  cancel  the  deed  as  a  cloud  upon  the  grantor's 

1  Hornbaok  v.  Cincinnati  &  Zanesville         *  Ashtjest,   J.,   in    Hotham    v.  East 

K.  R.  Co.,  20  Ohio  St.  81.  India  Co.,  1  T.  E.  645. 

'  Ludlow  V.  New  York  &  Harlem  E.  E.         ^  Underhill  v.  Saratoga,  &o.  R.  E.  Co., 

Co.,  12  Barb.  (N.  Y. )  440.  20  Barb.  (N.  Y.)  455  ;  Parmalee  v.  Oswego 

«  NicoU  V.  N.  Y.  &  Erie  R.  R.  Co.,  12  &o.  E.  R.  Co.,  6  N.  Y.  74. 
N.  Y.  121.  8  Hall  V.  Pickering,  40  Me.  548. 
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title.^   The  breacli  of  such  a  condition  is  only  available  to  the  grantor 
or  his  heirs,^  but  not  even  to  an  heir,  if  he  claims  by  deed.^ 

Sec.  210.  Bonds  for  Conveyance :  Specific  Performance.  —  A  rail- 
way company  which  has  not  yet  procured  its  charter  or  filed  its 
articles  of  association  cannot  take  a  conveyance  of  land  fbr  its 
roadway.  Such  an  act  would  be  ultra  vires;*  but  conveyances 
may  be  taken  by  individflals  for  such  purpose  in  trust  for  the 
company  when  formed.  But  after  it  is  formed,  it  may  take  con- 
veyances for  such  purpose,  or  it  may  obtain  the  right  to  such  lands 
by  bonds  or  contracts  from  the  owners  to  convey,  and,  upon  fulfil- 
ling the  conditions  thereof  on  its  part,  specific  performance  of  such 
contracts  will  be  enforced  in  equity.^  But  proof  of  a  written  con- 
tract to  sell  land  to  a  railway  company  at  a  certain  price,  within  a 
certain  time,  and  a  tender  ot  the  amount  within  that  time,  and  a 
refusal  to  accept  it,  will  not  authorize  the  company  to  enter  upon 
the  land  afterwards,  and  locate  its  road  upon  it,  or  defeat  a  petition 
for  damages  sustained  by  reason  of  such  location.® 

It  is  no  defence  to  a  bill  for  specific  performance  of  a  contract  to 
convey  lands  to  a  railway  company  under  a  bond  or  contract  for  a 
deed,  that  the  company  has  not  completed  its  road  within  the  time 
limited  in  its  charter ;  ^  that  is  a  matter  which  lies  between  the  com- 
pany and  the  State,  which  cannot  be  made  available  by  strangers. 
But  a  specific  performance  will  not  be  decreed  where  it  would  be 
inequitable,  but  the  party  will  be  left  to  his  remedy  at  law.* 
Indeed,  the  same  rules  prevail  in  respect  to  these  contracts,  as 
prevail  in  similar  contracts  between  individuals,  and  the  contract 
must  be  complete,®  certain,^"  mutual,"  fair  and  just,^  and  the  remedy 

1  Vicksburgh  &c.  E.  R.  Co.  v.  Rags-  N.  J.  Eq.  105  ;  Gooday  v.  Culchester,  &c. 

dale,  54  Miss.  200;  Memphis,  &c.   E.  E.  E.  R.  Co.,   17   Beav.   132;  Whitney  v. 

Co.  V.  Neighbors,  51  id.  412.  New  Haven,  23  Conn.  624. 

"  Paul  V.  Connersville,  &e.  R.  R.  Co.,         »  Johnson  v.  Johnson,  16  Minn.  617  i 

61  Ind.  827  ;  Underbill  v.  Saratoga,  &c.  Barnet  v.  Dougherty,  32  Penn.  St.  372 ; 

R.  R.  Co.,  20  Barb.  (N.  Y.)  455.  Losee  v.  Morey,  57  Barb.   (N.  Y.)  661  ; 

'  Rice  V.  Boston,  &o,   R.  R,   Co.,   12  Walker  v.  Eastern  Counties  By.   Co.   6 

Allen  (Mass.),  141.  Hare,  67 ;  Purrinton  v.  Illinois,  &c.  E.  E. 


V.  New  Market,  &c.  Ry.  Co.,  Co.,  46  111.  297. 

18  Q.  B.  457.  i»  Stuart  v.  London,   &c.  Ry.   Co.,  1 

«  Boston,  &c.  R.  R.  Co.  v.  Babcock,  3  De  G.  M.  &  G.  721  ;  South  Wales  Ey.  Co. 

Cush.  (Mass. )  228  ;  Chicago,  &c.  R.   R.  v.  Wythes,  5  id.  88  ;  Wilson  v.  Northamp- 

Co.,  V.  Swinney,  38  Iowa,  132.  ton  Ry.  Co.,  L.  R.  9  Cb.  279 ;  Hood  v. 

*  Whitman  v.  Boston  &  Maine  R.  R.  North  Eastern  Ry.  Co.,  L.  R.  6  Ch.  625  ; 

Co.,  3  Allen  (Mass.),  183.  Holmes  v.  Eastern  Counties  Ey.  Co.,  3 

'  Ross  V.  Chicago,  &c.  R.  R.  Co.,  77  K.  &  J.  675. 

Ill-  127.  11  Rogers  v.  Saunders,  16  Me.  92. 

8  Coe  V.  N.  J.  Midland  R.  E.  Co.,  31  "  Webbi).  Direct  London  &  Portsmouth 
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must  not  be  harsh  or  oppressive.^  So  too,  the  contract  must  be  free 
from  doubt,2  misrepresentation  or  fraud,^  mistake/  or  illegality.^ 

The  fact  that  a  land-owner  has  a  remedy  in  damages  ^11  not 
prevent  a  court  of  equity,  in  a  proper  case,  from  compelling  a 
railway  company  to  perform  its  agreement  to  make  erections  for 
the  land-owner's  benefit.® 

In  many  instances  equity  will  interfere  to  restrain  breaches  of 
this  class  of  contracts,  where  it  will  not  decree  a  specific  per- 
formance.'' It  will  not  decree  a  specific  performance  of  contracts 
which  by  their  terms  stipulate  for  a  succession  of  acts,  whose 
performance  cannot  be  consummated  by  one  transaction,  but  will 
be  continuous,  and  require  protracted  supervision  and  direction, 
with  the  exercise  of  special  knowledge,  skill,  or  judgment  in  such 
oversight ;  such  as  agreements  to  repair  or  to  buUd,  to  construct 
works,  to  build  or  carry  on  railways,  mines,  quarries,  and  other 
analogous  undertakings,  are  not,  as  a  general  rule,  specifically 
enforced.* 


Ey.   Co.,   9  Hare,    129  ;  Marble    Co.   v. 
Ripley,  10  Wall.  (U.  S.)  330. 

1  Clarke  v.  Eoohester,  &o.  R.  R.  Co., 
18  Barb.  (N.  Y.)  350 ;  Edwards  v.  Grand 
Junction  Ry.  Co.,  1  My.  &  C.  674; 
Hawkes  v.  Eastern  Counties  Ey.  Co.,  1 
De  (J.  M.  &  G.  737. 

2  Pyrke  v.  Waddingham,  10  Hare,  1 ; 
Walsh  0.  Hall,  66  N.  0.  233 ;  Kortenhader 
V.  Spotts,  80  Penn.  St.  430 ;  Owings  v. 
Baldwin,  8  Gill  (Md.),  337;  Allen  v. 
Atkinson,  21  Mich.  351  ;  Taylor  v.  Wil- 
liams, 45  Mo.  80  ;  Jeffries  v.  Jeffries,  117 
Mass.  184 ;  Dobbs  v.  Noroross,  24  N.  J. 
Eq.  327. 

»  Holmes'  Appeal,.  77  Penn.  St.  50  ; 
Gnnby  v.  Slater,  64  Md.  237  ;  Law  v. 
Grant,  37  Wis.  548 ;  Hiokey  v.  Drake,  47 
Mo.  369. 

*  Bradbury  v.  White,  4  Me.  391 ; 
Peterson  v.  Grover,  20  Me.  363  ;  Wycombe 
Ky.  Co.  V.  Donnington  Hospital,  L.  E.  1 
Ch.  268. 

«  Flanagan  v.  Gt.  Western  Ey.  Co., 
L.  E.  7  Eq.  116. 

'  Hawkes  v.  Eastern  Counties  Ey.  Co. 
6  H.  L.  Cas.  331  ;  Stuart  v.  London,  &c. 
Ey.  Co.,  15  Beav.  613  ;  Tillett  v.  Charing 
Cross  Bridge,  26  Beav.  419;  Boston  & 
Maine  E.  E.  Co.  v.  Babcook,  3  Cush. 
(Mass.)  228 ;  Lexington,  &c.  R.  R.  Co.  v. 


Ormsby,  7  Dana  (Ky.),  276;  Blanchard 
V.  Detroit,  &c.  R.  E.  Co.,  31  Mich.  43. 

'  Coe  V.  Louisville,  &c.  E.  E.  Co., 
3  Fed.  Rep.  775  ;  Western  Union  Tel.  Co. 
V.  Union  Pacific  E.  E.  Co.,  3  Fed.  Eep. 
721.  It  will  never  decree  a  specific  per- 
formance where  the  remedy  cannot  take 
effect  at  once,  but  requires  a  prolonged  con- 
trol of  personal  acts  involving  skill  and 
discretion.  Port  Clinton  E.  E.  Co.  v. 
Cleveland,  &e.  E.  E.  Co.,  13  Ohio  St.  544  ; 
Blanchard  v.  Detroit,  &c.  E.  E.  Co.,  31 
Mich.  43  ;  Blackett  v.  Bates,  L.  E.  2  Ch. 
117  ;  Shrewsbury,  &c.  R.  R.  Co.  v.  Stour 
Valley  R.  R.  Co.,  2  De  G.  M.  &  G.  866. 

8  Errington  v.  Aynesly,  2  Bro.  C.  C. 
343 ;  Lucas  v.  Commerford,  3  Bro.  C.  C. 
166  ;  Mosely  ?>.  Virgin,  3  Ves.  184  ;  Flint 
V.  Brandon,  8  Ves.  159 ;  Paxton  v.  New- 
ton, 2  Sm.  &  Gif.  437  ;  South  Wales  Ey. 
Co.  V.  Wythes,  5  De  G.  M.  &  G.  880  ; 
Booth  V.  Pollard,  4  Y.  &  C.  Ex.  61  ;  Pol- 
lard 1).  Clayton,  1  K.  &  J.  462 ;  Garrett 
V.  Banstead,  &c.  Ey.  Eo.,  4  De  G.  J.  &  S. 
462  ;  Munro  D.  Wivenhoe,  &c.  Ey.  Eo.,  4 
De  G.  J.  &  S.  729,  per  Knioht  BRncE, 
L.  J.  ;  Gervais  v.  Edwards,  2  Dr.  &  W. 
80  ;  Counter  v.  Macpherson,  5  Moo.  P.  C. 
83  ;  Ford  v.  Stuart,  15  Beav.  493  ;  Peto 
V.  Brighton,  &c.  Ey.  Co.,  1  H.  &  M.  468  ; 
Heathcote».  North  Staffordshire  Ey.  Co., 
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Sec.  211,  Entry  under  License.  —  A  railway  company  may  enter 
upon  lands  and  construct  its  roadway  under  a  parol  license  from  the 
owner,  and  is  protected  by  such  license  from  all  the  necessary 
consequences  of  the  construction  and  operation  of  its  road,  as 
much  as  it  would  be  under  a  deed,  or  proceedings  under  the  statute ; 
but  such  license  is  revocable  at  the  will  of  the  land-owner,  and 
from  that  moment  the  right  to  maintain  the  road  there  ceases.^ 


20  L.  J.  (n.  s.)  82 ;  Hamilton  v.  Duns- 
ford,  6  Ir.  Ch.  Eep.  412 ;  Morrison  v.  Bar- 
row, 1  De  G.  F.  &  J.  633  ;  PoweU  Duffryn 
Steam  Coal  Co.  v.  Taflf  Vale  Ry.  Co.,  L.  E. 
9  Ch,  331 ;  Blaokett  v.  Bates,  L.  R.  1  Ch. 
117,  reversing  2  H.  &  M.  270  ;  Fothergill 
V.  Rowland,  L.  R.  17  Eq.  132  ;  DeMattos 
V.  Gibson,  4  De  G.  &  J.  276,  297,  per  Ld. 
Cheimsfoed  ;  Mann  v.  Stephens,  15  Sim. 
379  ;  Bernard  v.  Meara,  12  Ir.  Ch.  389  ; 
Armstrong  v.  Courteney,  15  Ir.  Ch.  138  j 
Merchants'  Trading  Co.  v.  Banner,  L.  R. 
12  Eq.  18 ;  Wheatley  v.  Westminster 
Brymbo  Coal  Co.,  L.  E.  9  Eq.  538 ; 
Marble  Co.  v.  Ripley,  10  Wall.  (U.  S.) 
340 ;  Port  Clinton  E.  R.  v.  Cleveland  & 
Toledo  B.  R.,  13  Ohio  St.  544  ;  Fallon  v. 
R.  R.  Co.,  1  DiU.  (U.  S.)  121 ;  Eoss  v. 
Union  Pacific  E.  E.,  1  Woolw.  (U.  S. 
C.  C.)  26 ;  Green  v.  Smith,  1  Atk.  573  ; 
Waring  «.  Manchester,  &o.  Ey.  Co.,  7 
Hare,  492.  As  examples,  —  contracts  for 
erecting  or  repairing  buildings,  Beck  v. 
Allison,  56  N.  Y.  367  ;  Mastin  v.  Halley, 
61  Mo.  196 ;  a  contract  to  cultivate,  cut, 
cure,  and  deliver  a  certain  crop  in  a  pre- 
scribed manner,  Stames  v.  Newson,  1 
Tenn.  Ch.  239  ;  a  contract  to  construct 
a  spout  in  a  water-course,  Eandall  v.  Lat- 
ham, 36  Conn.  48.  But  in  Columbia 
Water,  &c.  Co.  ■».  Columbia,  5  S.  C.  235, 
a  contract  between  the  company  and  the 
city  by  which  the  former  were  to  construct 
certain  extensive  water-works  for  the  city, 
was  specifically  enforced  against  the  city 
by  compelling  it  to  accept  them,  etc.,  after 
the  works  had  been  constructed  by  the 
plaintiff.  The  doctrine  of  the  text  was 
also  applied  in  the  cases  of  a  contract  to 
transport  all  of  the  plaintiff's  freight, 
Atlanta,  &c.  E.  E.  ■».  Speer,  32  Ga.  550  ; 
an  agreement  to  construct  a  fence,  Cincin- 
nati, &c.  R.  E.  V.  Washburn,  25  Ind.  259  ; 
an  agreement  to  keep  cattle-guards  in  re- 


pair, Columbus,  &c.  E.  E.  v.  Watson,  26 
Ind.  50. 

1  Murdock  v.  Prospect  Park,  &c.  E.  K. 
Co.,  73  N.  Y.  679.  In  Miller  o.  The 
Auburn  &  Syracuse  E.  E.  Co.,  6  Hill 
(N.  Y.),  61,  the  defendants  erected  their 
railroad  with  an  embankment  upon  Gar- 
den street  in  Auburn,  interrupting  the 
plaintiff's  access  to  his  premises,  in  1839, 
and  maintained  it  until  1842,  when  this 
suit  was  brought.  The  defendants  offered 
to  prove  that  the  embankment  was  raised 
under  a  parol  license  from  the  plaintiff, 
but  the  proof  was  excluded  by  the  court, 
and  the  case  was  heard  in  the  Supreme 
Court  upon  the  question  of  the  admissi- 
bility of  that  evidence.  Cowbn,  J., 
among  other  things,  said  :  "  If  what  the 
defendants  in  this  case  proposed  to  show 
was  true,  namely,  that  the  plaintiff  ver- 
bally authorized  the  making  of  the  rail- 
way, while  the  authority  remained  their 
acts  were  not  wrongful.  License  is  de- 
fined to  be  a  power  or  authority.  So  long 
as  the  license  was  not  countermanded,  the 
defendants  were  acting  in  the  plaintiffs 
own  right."  In  Hetfield  v.  Central  E.  B. 
Co.,  29  N.  3.  L.  571,  the  defendant  en- 
tered upon  the  plaintiff's  land,  and  built 
its  road  under  his  verbal  consent,  but 
took  no  conveyance  from  him.  The  court 
held  that  it  was  not  a  consent  that  was 
intended  to  convey  a  title,  and  was  revo- 
cable. Ex  parte  Cobum,  1  Cow.  (N.  Y.) 
670 ;  Cook  «.  Steams,  11  Mass.  533 ; 
Buggies  V.  Leasure,  24  Pick.  (Mass.)  190  ; 
Prince  V.  Case,  10  Conn.  376;  Eex  v. 
Homdon-on-the-hiU,  4  M.  &  S.  565; 
Fentiman  v.  Smith,  4  East,  107 ;  Hew- 
lins  V.  Shippam,  5  B.  &  C.  222  ;  Bryan  v. 
Whistler,  8  id.  288  ;  Cocker  v.  Cowper,  1 
C.  M.  &  R.  418  ;  Wallis  v.  Harrison,  4  M. 
&  W.  538.  It  has  been  held  in  some  of 
the  cases  that  the  effect  of  a  license  ex* 
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But  until  revoked  it  is  a  complete  protection  against  the  necessary 
conseqiieuces  of  the  act.^  In  those  cases  where  assent  has  been 
given  to  one  by  another  to  do  a  certain  act  upon  his  land,  the 
natural  and  probable  consequences  of  which  are  to  produce  a  certain 
result,  and  the  person  to  whom  assent  is  given  goes  on  and  expends 
money  on  the  strength  of  the  assent,  and  makes  erections  of  a 
permanent  character,  —  while  the  assent  does  not  give  any  interest  in 
the  land,  and  at  law  is  revocable  at  any  time,  even  though  given  for 
a  consideration,^  yet  a  court  of  equity,  in  a  proper  case,  will  en- 
force it  as  an  agreement  to  give  the  right,  and  particularly  where  its 
revocation  would  operate  as  a  fraud  upon  the  licensee,  or  would  be 
productive  of  great  hardship,  will  restrain  its  revocation.^  But  even 
at  law,  a  license  is  a  full  defence  for  all  acts  done  under  it,  within 
the  scope  of  the  license,  before  its  revocation,  but  not  after.*    But  the 


ecuted,  as  for  instance  to  enter  upon  land 
to  erect  a  house  or  dam,  and  followed  by 
user,  is  to  give  the  licensee  a  right  to 
personal  property  upon  the  land  of  the 
grantor,  and  although  revocable  at  will, 
yet  the  licensee  can  enter  for  its  removal, 
although  not  to  maintain  or  use  the  prop- 
erty there  ;  that  the  license  is  irrevoca- 
ble as  to  the  right  to  remove  the  property. 
Barnes  v.  Barnes,  6  Vt.  388 ;  Prince  v. 
Case,  ante;  Van  Ness  v.  Pacard,  2  Pet. 
(IT.  S.)  143 ;  Curry  v.  Ins.  Co.,  10  Pick. 
(Mass.)  540  ;  Marcey  v.  Darling,  8  id. 
283.  There  is  a  class  of  cases,  however, 
particularly  in  Pennsylvania,  where  it  is 
held  that  where  acts  have  been  done  in 
pursuance  of  a  license  and  relying  upon  it, 
the  license  operates  as  an  equitable  estop- 
pel, and  the  licensor  will  be  estopped  from 
revoking  it  to  the  injury  of  the  licensee,  so 
long  as  the  license  is  not  exceeded ;  but 
that  for  all  excess  of  use  an  action  may  be 
maintained.  Bridge  Co.  v.  Bragg,  11 
N.  H.  102  ;  Lefevre  v.  Lefevre,  4  S.  &  E. 
(Penn.)  241  ;  Ricker  v.  Kelly,  1  Greenl. 
(Me.)  117  ;  Hepburn  v.  McDowell,  17  S. 
&  R.  (Penn.)  383 ;  Cook  v.  Prigden,  45 
Ga.  331,  12  Am.  Eep.  582  ;  Houston  i'. 
Laffee,  46  N.  H.  505.  In  Selden  v.  Dela- 
ware &  Hudson  Canal  Co.,  29  N.  Y.  634, 
where  the  defendants  entered  upon  the 
lands  of  plaintiff  by  parol  license  from  him, 
and  enlarged  the  same,  it  was  held  that  the 
license  operated  as  a  defence  to  all  that 
had  been  done  under  it,  but  would  not 
VOL.  I.  — 39 


justify  a  maintenance  of  the  same  after  the 
license  is  revoked.  The  same  Vas  also 
held  in  Mumford  v.  Whitney,  15  Wend. 
(N.  Y.)  380  ;  Foot  v.  N.  H.  &  Northamp- 
ton Co.,  23  Conn.  214  ;  Eggleston  v.  N. 
Y.  &  H.  R.  R.  Co.,  35  Barb.  (N.  Y.  Sup. 
Ct.)  162.  In  Woodard  v.  Seeley,  11  111. 
167,  it  was  held  that  a  license  by  deed  or 
parol  is  always  revocable,  unless  coupled 
with  an  interest  and  executed,  and  that 
then  it  is  irrevocable.  In  Kimball  v. 
Yates,  14  111.  464,  it  was  held  that  a  parol 
license  to  cross  a  man's  farm  is  revocable 
at  any  time  at  the  will  of  the  licensor. 

1  Louisville,  &c.  R.  R.  Co.  v.  Thomp- 
son, 18  E.  Mon.  (Ky.)  785  ;  Foot  v.  New 
Haven  &  N.  H.  E.  E.  Co.,  23  Conn.  214. 

2  Huff  V.  McCauley,  53  Penn.  St.  206  ; 
Houston  V.  Laffee,  46  N.  H.  505  ;  Het- 
field  V.  Central  E.  R.  Co.,  29  N.  J.  L.  571. 

«  Veghte  V.  The  Raritan,  &c.  Co.,  19 
N.  J.  Eq.  142  ;  Brown  v.  Bowen,  30  N.  Y. 
543  ;  Wood  on  Nuisances,  347. 

*  Wolfe  V.  Frost,  4  Sandf.  (N.  Y.)  Ch. 
72  ;  Railroad  Co.  «.  McLaughlin,  59  Penn. 
St.  23  ;  Cook  v.  Prigdon,  45  Ga.  331 ; 
Houston  «.  Laffee,  46  N.  H.  508  ;  Bridges 
V.  Purcell,  1  Dev.  S»  B.  (N.  C.)  462; 
Mumford  v.  Whitney,  15  Wend.  (N.  Y.) 
379.  As  to  the  effect  of  a  license  from 
one  to  do  an  act  upon  the  land  of  another, 
at  law,  the  case  of  Hetfield  v.  Central 
R.  R.  Co.,  29  N.  J.  L.  571,  is  in  point. 
In  that  case,  the  charter  of  the  defendant 
authorized  them  to  enter  upon  and  take 
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license  must  not  be  exceeded,  and  in  order  to  operate  as  a  defence 
at  law  for  an  act  done  in  pursuance  of  it,  it  must  be  shown  that  it 
covers  the  very  act  for  the  recovery  of  damages  for  the  doing  of 
which  action  is  brought ;  and  if  the  license  does  not  embrace  the  act 
to  the  full  extent,  liability  will  attach  for  all  such  excess.  Thus,  if 
an  action  is  brought  for  an  injury  resulting  from  the  flooding  of 
land  by  a  dam  erected  by  the  defendant,  it  is  not  enough  to  show 
that  the  plaintiff  assented  to  or  licensed  the  erection  of  the  dam, 
unless  it  appears  that  he  could  then  have  known  or  reasonably  foreseen 
that  his  land  would  be  injured  by  the  dam  in  the  manner  complained 
of}  If  the  dam  itself  is  so  erected  as  to  produce  damage  to  the 
lands  of  supra-riparian  owners,  it  is  a  nuisance,  and  parties  injured 
thereby  are  not  estopped  from  a  recovery  for  injuries  therefor  upon 
the  ground  of  acquiescence  in  its  construction,  unless  it  could  reason- 


the  lands  required  for  their  road,  but  di-' 
rected  that  they  should  not  enter  without 
the  consent  of  the  owner.  The  defend- 
ant entered  upon  the  plaintift's  lands  by 
his  consent,  but  did  not  take  any  con- 
veyance from  him  in  the  manner  required 
by  law,  in  order  to  give  them  right  or 
title.  The  court  held  that  this  consent 
did  not  dispense  with  the  necessity  of  a 
deed  or  conveyance  of  the  land  or.  right, 
in  the  form  required  by  law.  A  license 
to  build  a  railway  upon  the  licensor's  land 
is  a  complete  and  full  justification  of  any 
act  necessary  and  properly  done  in  the 
prosecution  of  the  work  while  the  license 
is  in  force  ;  but  it  may  at  any  time  be  re- 
voked, and  from  the  time  of  such  revoca- 
tion ceases  to  be  a  protection.  Blaisdell 
V.  Portsmouth,  &c.  E.  R.  Co.,  51 N.  H.  483. 
So  far  as  the  license  has  been  executed.  It 
affords  a  good  defence  against  an  action 
for  acts  done  under  it,  but  it  is  re- 
vocable at  the  will  of  the  land-owner,  and 
after  its  revocation,  the  licensee  is  a  tres- 
passer. New  Orleans,  &c.  R.  R.  Co.  v. 
Moye,  39  Miss.  374.  And  it  cannot  be 
pleaded  as  a  defence  in  an  action  of  eject- 
ment to  recover  the  land.  Eggleston  v. 
N.  Y.  &  Harlem  E.  R.  Co.,  35  Barb. 
(N.  Y.)  162.  If  conditions  are  attached 
to  the  manner  in  which  the  license  shall 
be  executed,  they  must  be  complied  with. 
Thus,  u  railroad  company  claimed  the 
right  to  construct  its  road  without  first 
making  compensation  or  giving  security 


to  the  land-owner,  alleging  that  he  had 
given  license  to  do  so,  "  provided  the  road 
would  go  on  the  west  side  of  his  house, 
against  the  hUlside,  and  high  enough  to 
save  his  water-power."  It  was  held  that 
the  height  of  the  grade  was  a  condition  of 
the  right  to  enter  and  construct.  The 
fact  that  the  company  had  located  its 
route  as  designated  was  not  a  waiver  of 
the  right  of  compensation,  paid  or  secured 
before  entry,  unless  the  condition  as  to 
grade  was  complied  with.  The  com- 
pany forfeits  its  license  when  it  vio* 
lates  the  condition  on  which  it  was  given, 
and  will  be  restrained  until  it  does  equity. 
The  company,  relying  on  a  waiver,  must 
coine  into  court  with  full,  distinct,  and 
unequivocal  proof  of  such  waiver.  Un- 
angst's  Appeal,  55  Fenn.  St.  128. 

1  Bell  V.  Elliott,  6  Blackf.  (Ind.)  113. 
In  any  event,  if  a  license  is  given  under  a 
misapprehension  of  the  effects  of  its  exer- 
cise, it  may  at  once  be  revoked.  Brown 
V.  Bowen,  30  N.  Y.  519 ;  Smith  v.  Scott, 
1  Kerr  (N.  B.),  1  ;  Allen  v.  Fiske,  42  Vt. 
462  ;  Eaton  v.  Winne,  20  Mich.  156  ; 
Hamilton  v.  Wudolf,  36  Md.  301  ;  Demp- 
sey  V.  Kipp,  62  Barb.  (N.  Y.)  311  ;  Eus- 
tis  V.  Chiner,  66  Me.  407  ;  Freeman  v. 
Hadley,  33  N.  J.  L.  523  ;  Giles  r.  Simonds, 
15  Gray  (Mass.),  401 ;  Moye  v.  Tappan, 
23  Cal.  306  ;  Drake  v.  Wells,  11  Allen 
(Mass.),  141  ;  Miller  v.  State,  39  Ind. 
267  ;  Druse  v.  Wheeler,  22  Mich.  439  j 
Dodge  V.  McCIintock,  47  K.  H.  383. 
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ahly  have  been  ascertained  or  foreseen  at  the  time  of  its  erection  that  it 
would  produce  the  ill  results  complained  of.  In  this  respect  it  stands 
precisely  upon  the  same  ground  as  any  other  nuisance,  and  tlie  rule 
in  reference  to  acquiescence  therein,  and  estoppel  by  reason  of 
acquiescence,  is  that  where  a  person  acquiesces  in  the  erection 
or  maintenance  of  anything  that  is  a  nuisance  per  se,  or  that  he 
might  reasonably  have  foreseen  would  become  a  nuisance,  a  court 
of  equity  will  not  interfere  by  injunction  to  relieve  him  from  the 
effects  thereof;  but  his  remedy  at  law  remains,  unless  he  has  bound 
himself  by  grant  or  license  sufficient  in  law  to  bar  an  action,  ot 
unless  the  party  maintaining  the  nuisance  has  acquired  a  presorip* 
tive  right  to  maintain  it.  The  law  presumes  that  when  a  man  assents 
to  the  doing  of  an  act,  he  only  assents  to  its  being  so  done  as  not  to 
injure  him}  But  while  a  license  must  not  be  exceeded,  yet  it 
carries  with  it  all  the  incidents  necessary  to  its  exercise.  Thus,  a 
license  to  take  stone  from  the  licensor's  land  carries  with  it  the 
right  to  enter  with  teams  to  draw  them  away,  the  right  to  be  exer- 
cised carefully ;  ^  and  a  license  to  take  wood  from  certain  premises 
carries  with  it  the  right  to  enter  to  cut  and  draw  it  away;^  and  a 
license  to  cultivate  land  carries  with  it  as  an  incident  the  right  to 
enter  and  remove  the  crops.* 


1  Bankhardt  v.  Houghton,  27  Beav. 
425,  is  a  very  full  and  acceptable  autho- 
rity upon  this  point,  and,  except  that  the 
case  is  a  very  long  one,  it  would  be  given 
here.  See  also  MoKnight  v.  Ratcliff,  44 
Penn.  St.  lo9j  where  it  was  held  that, 
though  the  plaintiffs,  who  were  in  the 
mining  business,  permitted  the  defendants, 
in  the  same  business,  to  operate  through 
their  gangway,  yet  that  this  permission 
would  not  justify  the  defendants  in  filling 
up  the  plaintiif's  shaft  with  water. 

2  Clark  V.  Vermont  Central  R.  E.  Co., 
28  Vt.  103.  A  licensee  of  land  is  liable 
to  the  licensor  for  all  damages  arising  from 
.such  a  use  of  the  premises  —  e.  g.,  the 
yarding  of  sheep  affected  with  "the 
scab  "  —  as  makes  the  soil  communicate 
an  infectious  disease  to  the  property  of  the 
licensor,  the  latter  being  ignorant  of  the 
danger  thereof.  Eaton  v.  "Winne,  20 
Mich.  156.  It  is  well  settled  that  the 
mere  permission  to  pass  over  lands  which 
are  dangerous,  either  naturally  or  by  rea- 
son of  the  use  which  is  made  of  them, 
imposes  no  duty  or  obligation  upon  the 
owner  of  such  lands,   except  to  refrain 


from  acts  which  are  wilfully  injurious  or 
knowingly  in  the  nature  of  a  trap,  and 
except,  also,  where  there  are  hidden  dan' 
gers,  the  concealment  of  which  would  be 
in  the  nature  of  a  fraud.  He  who  enjoys 
the  permission  or  passive  license  is  only 
relieved  from  the  responsibility  of  being 
a  trespasser,  and  must  assume  all  the 
ordinary  risk  attached  to  the  nature  of  the 
place,  or  the  business  carried  on  there. 
Vanderbeck  v.  Hendry,  34  N.  J.  L.  467. 
A  railroad  left  a  large  lot,  traversed  by 
sidings,  open  for  the  convenient  access  of 
the  public  in  loading  and  unloading  lum- 
ber. It  also  suffered  the  public  to  use  its 
track  to  pass  and  repass  from  one  side  of 
the  city  to  another.  It  was  held  that  the 
license  created  the  duty  on  the  part  of  the 
company  to  use  their  track  so  as  not  to 
endanger  personal  safety.  Kay  v,  Penn- 
sylvania K.  R.  Co.,  65  Penn.  St.  269. 

«  Clark  V.  Vermont,  &c.  E.  E.  Co.,  28 
Vt.  103 ;  DriscoU  ■».  Marshall,  15  Gray 
(Mass.)  62. 

*  Com.  i;.  Eigney,  4  Allen  (Mass. ),  416 ; 
Cornish  v.  Stubbs,  39  L.  J.  C.  P.  206. 
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In  some  of  the  States  it  is  held  that  a  license  which  is  executed 
cannot  be  revoked,  at  least  without  first  reimbursing  the  licensee 
for  all  expenditures  made  in  pursuance  of  such  license ;  ^  and  in 
others,  if  it  is  founded  upon  a  consideration ;  ^  and  in  others,  if  it  is 
coupled  with  an  interest  in  personal  property.*  But  the  rule  estab- 
lished by  the  better  class  of  cases  may  be  said  to  be,  that  a  parol 
license  to  do  an  act  upon  the  land  of  another  which  amounts  to  an 
easement  therein,  is  void  under  the  statute  of  frauds,  and  while  afford- 
ing a  justification  for  acts  done  in  pursuance  thereof  before  it  is  re- 
voked, may,  at  law,  be  revoked  at  the  will  of  the  licensor,  without 
reimbursing  the  licensee  for  any  expenditures  made  in  executing  it ;  * 
and  that  the  licensee,  after  the  license  is  revoked,  is  liable  to  the 
licensor  for  all  damages  which  result  from  a  continuance  of  the 
thing  licensed.^ 

When  the  company  entered  and  laid  its  track  under  a  license> 
upon  its  revocation  it  has  a  right  to  enter  and  remove  it,'  but  not 
if  it  entered  without  authorityj 

1  Woodbury  v.  Parshley,  7  N.  H.  237.     vert   erected  by  the  defendant  under  a 

2  Wilson  V.  Vilas,  19  Ind.  10  ;  Wilson  license  from  the  plaintififs  grantor,  as  the 
V.  Chalfant,  ante.  license  was  revoked  by  the  conveyance 

'  Long  V.   Buchanan,    27  Md.    502  ;  and  ceased  to  be  operative  from  that  time. 

Claflin  17.  Carpenter,  4  Met.  (Mass.)  580  ;  See  also  Cobb  v,  Fisher,  121  Mass.  169, 

Nelson  v.  Nelson,  6  Gray  (Mass.),  385.  where  the  same  rule  was  adopted  under  a 

*  Cook  V.  Stearns,  11  Mass.  533;  Morse  similar  state  of  facts. 
V.  Copeland,  2  Gray  (Mass. ),  302 ;  Stevens         '  Justice  v.  Nesqnehoning  Valley  E.  R. 

V.  Stevens,  11  Met.  (Mass.)  251.  Co.,  87  Penn.  St.  82  ;  Northern  Central 

6  Foot  V.  N.  H.,  &c.  R.  R.  Co.,  ante.  R.  R.  Co.  v.  Canton  County,  30  Md.  8i7  ; 

In  this  case  the  defendant  was  held  liable  Dietrich  v,  Murdock,  42  Mb.  279. 
for  injuries  resulting  from  the  diversion  of         '  Merriam  v.  Brown,  128  Mass.  391. 
water  upon  his  lands  by  means  of  a  cul- 
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Sec.  212.  What  acts  are  excused  by  Legis- 
lative grants. 
Obligations  resting  upon  Public 
Companies  in  the  Discharge 
of  their  powers. 
Authority  to  erect  Bridges  over 
navigable  Streams. 

215.  Exemption  from  Indictment  for 
public  Nuisance. 

216.  Liable  to  Indictment  in  certain 
Cases. 

217.  Power  of  the  Legislature. 


213. 


214. 


Sec.  218.  Legislative  Grants  do  not  ex- 
empt company  from  Liability 
for  private  Damages  in  certain 


219. 


221. 


222. 


Implied  Condition  that  the 
Franchise  shall  be  properly 
Exercised. 

What  is  a  taking  of  property. 

Power  of  Parliament,  in  Eng- 
land, omnipotent. 

No  Eemedy  can  be  had  for  Inju- 
ries purely  Consequential,  etc. 


Sec.  212.  What  Acts  are  ezcused  by  Legislative  Grants.  —  The 
question  as  to  how  far  legislative  authority  to  do  an  act  which 
otherwise  would  be  a  nuisance  operates  to  shield  those  to  whom 
the  authority  is  given  from  liability  for  damages  sustained  by  others 
therefrom,  is  one  of  great  importance,  and  one  which  has  often 
engaged  the  attention  of  courts,  and  which  is  now  far  from  being 
definitely  settled.  It  may,  however,  be  stated,  that  a  person  or  cor- 
poration authorized  by  law  to  do  a  particular-  thing,  as  to  build  a 
railroad,^  a  turnpike,^  a  bridge  across  a  navigable  stream,^  or  to  carry 
on  a  particular  class  of  business,  as  for  the  manufacture  of  gas  to 
supply  the  people  of  a  town  or  city  therewith,*  so  long  as  they  keep 
within  the  scope  of  the  power  granted,  are  completely  protected 
from  indictment  and  punishment  for  a  public  nuisance,  and  from 
proceedings  either  at  law  or  in  equity  in  behalf  of  the  public  there- 
for.*   But  this  is  subject  to  this  qualification,  that  the  nuisance 


1  Eex  V.  Pease,  4  B.  &  Ad.  30;  Eex  v. 
Morris,  1  id.  441 . 

2  State  V.  Williamstown  Turnpike  Co., 
24  N.  J.  L.  547;  State  v.  Clarksville  E.  & 
T.  Co.,  2  Sneed  (Tenn.),88;  Com.  v.  Han- 
cock  Free  Bridge,  2  Gray  (Mass.),  58; 
State  V.  Scott,  2  Swan  (Tenn.),  332; 
Beckett  v.  Upton,  33  Eng.  L.  &  Eq.  108. 

'  Jolly  V.  Terre  Haute  Drawbridge  Co., 
6  McLean  (U.  S.),  237;  Attorney-General 


V.  Hudson  Eiver  E.  E.  Co.,  9  K  J.  Eq. 
526  ;  State  v.  Parrott,  71  N.  C.  311. 

*  People  V.  Gas-light  Co.,  64  Barb. 
(N.  Y.)  55 ;  Imperial  Gas  Co.  v.  Broad- 
bent,  7  H.  L.  605 ;  Carhart  v.  Auburn 
Gas-light  Co.,  22  Barb.  (N.  Y.)  297. 

5  People  V.  Law,  34  Barb.  (N.  Y.) 
494;  People  v.  N.  Y.  Gas-light  Co., 
64  id.  55;  Carhart  v.  Auburn  Gas-light 
Co.,  22  id.  297;  People  v.  Piatt,  17  Johns. 
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arises  as  a  natural  and  probable  result  of  the  act  authorized,  so  that 
it  may  fairly  be  said  to  be  covered  in  legal  contemplation  by  the 
legislature  conferring  the  power.^  If  the  nuisance  is  not  the  neces- 
sary result  of  the  act  or  work  authorized,  or  if  it  might  be  exercised 
in  such  a  way  as  to  obviate  the  nuisance,  legislative  authority  will 
not  be  inferred  from  the  grant  to  create  the  nuisance,  and  wiU  not 
operate  as  a  protection  or  excuse  therefor  either  against  an  indict- 
ment or  a  suit  in  behalf  of  the  public,  at  law  or  in  equity,  to  abate 
the  nuisance.2     Hence  it  is  only  when  the  nuisance  is  a  necessary 


(N.  Y.)  195  ;  Davis  v.  Mayor,  14  N.  T. 
506 ;  Com.  v.  Eeed,  34  Penn.  St.  275 ; 
Harris  ■».  Thompson,  9  Barb.  (N.  Y.) 
850  ;  Kex  v.  Pease,  4  B.  &  Ad.  30. 

1  In  Eegina  v.  Bradford  Navigation 
Co.,  6  B.  &  S.  631,  the  defendants  were 
authorized  to  construct  and  maintain  a 
canal,  which  they  proceeded  to  do  in 
1774.  In  1802  they  erected  a  dam  across 
a  stream  called  Bradford  Beck,  and  made 
a  reservoir  of  stone  at  the  head  of  the  canal, 
into  which  the  water  was  turned  and  held  in 
reserve  to  supply  the  canal  when  the  water 
therein  was  low.  The  water  thus  turned 
into  the  canal  was  impregnated  with  sew- 
age, and,  by  standing  in  the  canal,  emitted 
noxious  and  unwholesome  odors,  to  the 
nuisance  of  those  living  in  the  vicinity  of 
the  canal.  This  action  was  brought  to 
restrain  the  company  from  turning  into 
this  canal  any  further  sewage  or  other 
matter  calculated  to  create  a  nuisance. 
The  defendants  admitted  that  the  nuis- 
ance  existed,  but  insisted  that,  as  they 
had  the  right  to  use  the  water  of  Brad- 
ford Beck  for  the  purpose?  of  their 
canal,  and  that,  as  they  did  not  pollute 
the  water  of  the  stream  or  impregnate  it 
with  sewage,  they  could  not  be  made 
answerable  for  the  nuisance  resulting 
from  its  use.  It  appeared  that  when  the 
canal  was  built,  and  down  to  within  three 
or  four  years  before  the  commencement  of 
the  action,  the  water  of  Bradford  Beck  had 
been  pure,  and  that  the  impurity  arose 
from  leading  into  the  beck  the  sewage 
from  the  town  of  Bradford,  which,  within 
a  few  years,  had  largely  increased  in  pop- 
ulation, so  that,  although  the  water  was 
impure,  no  deposit  of  an  offensive  kind 
took  place.  The  water  in  the  canal  was 
stagnant,  and  there  was  no  current  or  flow 


of  water,  and  the  sewage  was  deposited 
in  the  canal,  so  that  when  boats  passed 
through  it  it  emitted  very  offensive  smells 
and  gases.  The  court  held,  that  although 
the  company  was  authorized  by  Parlia- 
ment to  construct  the  canal,  and  feed  it 
with  the  water  from  Bradford  Beck,  yet,  as 
at  that  time  the  water  was  clear  and  pure, 
it  could  not  be  held  as  having  been  con- 
templated by  Parliament  that  the  water 
would  become  so  impure  as  to  make  its  use 
in  the  canal  a  public  nuisance ;  and  the  use 
of  the  water  was  enjoined,  as  well  as  a  use  of 
the  canal  in  any  way  so  as  to  create  a  pub- 
lic nuisance  by  reason  of  noxious  smells 
emitted  from  the  water  used  therein, 

^  Attorney -General  v.  Metropolitan 
Board  of  Work,  1  H.  &  M.  320  ;  Clark 
V.  E.  E.  Co.,  36  Mo.  202,  in  which  it  was 
held  that  an  action  would  not  lie  for 
damages  arising  from  the  overflow  of  land 
occasioned  by  the  proper  construction  of 
their  road-bed.  But  this  applies  only  to 
injuries  sustained  by  one  whose  land  is 
taken  and  whose  damages  have  been  as- 
sessed. Attorney-General  v.  Birmingham, 
4  K.  &  J.  528;  Imperial  Gas  Co.  v.  Broad- 
bent,  7  H.  L.  Cas.  605  ;  Stainton  v.  Wool- 
rych,  23  Beav.  225  ;  Button  v.  R.  B.  Co., 
7  Ha.  259 ;  R.  R.  Co.  v.  Artcher,  6  Paige 
(N.  Y.),  83 ;  Sandford  v.  E,  E.  Co.,  24 
Penn.  St.  378.  While  companies  acting 
under  legislative  power  are  the  best  judges 
of  the  manner  in  which  their  works  are  to 
be  constructed,  yet,  if  they  are  proceeding 
to  execute  them  in  such  a  manner  as  to  do 
unnecessary  damage,  or  inflict  unnecessary 
injury,  they  are  liable  therefor.  London, 
&c.,  E.  E.  Co.  V.  Canal  Co.,  1  Ea.  Cas. 
225  ;  Coates  v.  Clarence  H.B.  Co,,  1  E.  & 
M.  181 J  East  &West  India  Docks  B.B. 
Co.  V.  Gattke,  2  Ea.  Cas.  880. 
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and  probable  result  of  the  act  done  in  pursuance  of  legislative  au- 
thority that  the  grant  operates  as  a  protection  against  indictment 
or  suit  therefor,  Otherwise  it  cannot  be  said  to  have  been  contem- 
plated by  the  grant,  and  therefore  is  not  authorized  by  it.^ 

Sec.  213.  Obligations  resting  upon  Public  Companies  in  the  Dis- 
charge of  their  Powers.  ^^  So,  too,  where  a  person  or  corporation  is , 
vested  with  authority  by  the  legislature  to  do  an  act  which,  unless 
carefully  and  skilfully  done,  wUl  operate  injuriously  to  the  public 
or  to  individuals,  they  are  bound  to  execute  the  power  in  good  faith, 
and  to  exercise  the  highest  degree  of  care  to  prevent  injurious  re- 
sults ;  and  it  is  only  against  those  acts  which,  in  the  exercise  of  such 
care  and  skill,  operate  injuriously,  that  their  grant  operates  as  an 
excuse  or  defence.  If  negligence  can  in  any  measure  be  predicated 
of  their  acts,  they  are  liable  for  all  the  consequences,  civilly  and 
criminally,  resulting  therefrom.  The  rule  is,  that  where  a  corpora- 
tion or  an  individual  is  authorized  to  do  an  act,  which  is  in  deroga- 
tion of  private  rights,  they  are  bound  to  exercise  the  power  given, 
with  moderation  and  discretion,  and  not  negligently .^  Thus,  where 
a  railroad  company  were  authorized  to  make  excavations  for  their 
road-bed,  it  was  held  that  they  were  bound  to  make  them  with 
reasonable  regard  to  the  rights  of  adjoining  owners ;  and  when  they 
were  proceeding  with  the  work  without  taking  sufficient  precaution 
to  secure  the  safety  of  an  adjoining  house,  they  were  restrained  from 
proceeding  until  such  precautions  were  properly  provided  for,  and 

1  Eegina  v.  Bradford  Navigation  Co.,  and  the  liability  of  the  defendants,  for  in, 
6B.  &S.  631;  Peoples.  Gas-light  Co.,  juries  resulting  to  the  plaintiff,  was  placed 
64  Barb.  (N.  Y. )  55.  In  Clark  v.  Mayor  upon  the  same  ground  as  though  they  had 
gf  Syracuse,  13  Barb.  (N.  Y.)  32,  the  legis-  been  occasioned  by  an  individual  owning 
lature  declared  a  stream  navigable,  and  the  adjoining  tract.  Bennett,  J.,  in  a 
Jifterward  authorized  the  plaintiff  to  erect  very  able  opinion,  which  occupies  the 
a  dam  upon  it.  It  was  held  by  the  court  position  of  a  leading  opinion  upon  ques- 
that  this  authority  only  protected  th?  tions  of  this  character,  said:  "There  is 
plaintiff  from  the  consequences  of  the  no  pretence  that  the  railroad  company, 
nuisanpe  to  navigation,  and  was  no  pro-  in  digging  the  excavation  on  their  own 
tection  for  nuisances  occasioned  by  the  land,  were  in  the  wrong ;  neither,  in  so 
dam  in  other  respects.  In  Richardson  v.  doing,  did  they  remove  any  of  the  plain- 
Vt,  Central  E.  E.  Co.,  25  Vt.  465,  it  was  tiffs  soil  directly,  but  the  slide  was  a  con- 
held,  that  where  the  defendant,  in  the  erec-  sequence  of  it.  .  .  ,  They  cannot  justify 
tion  of  its  railroad,  made  an  excavation  the  removal  of  the  plaintiff's  soil  from  any 
upon  its  own  land  so  near  to  the  plaintiff's  powers  attempted  to  be  conferred  upon 
land  adjoining  that  hjs  land  slid  into  the  them,  either  by  their  charter  or  the  geu' 
excavation,  the  defendants  were  liable  for  eral  railroad  law." 
the  injury.  In  this  case  no  part  of  th?  ^  Biscoe  v.  Great  Eastern  By.  Co., 
plaintiff's  premises  were  taken  by  the  de^  L.  E,  16  Eq.  Cas.  640. 
fendants  for  the  purposes  of  their  road. 
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an  inquiry  as  to  damages  was  granted.^  When  the  company  can 
exercise  its  rights  in  a  way  that  will  not  be  productive  of  injury  to 
private  rights,  it  is  bound  so  to  exercise  it,  and  a  court  of  equity  will 
always  interfere  to  prevent  their  exercise  in  a  vexatious  or  careless 
"way.^  If  there  are  two  modes  in  which  the  work  can  be  done,  one 
of  which  would  create  a  nuisance,  and  the  other  not,  they  are  bound 
to  choose  the  method  which  will  obviate  the  nuisance.^ 


1  Rickett  V.  Metropolitan  Ey.,  L.  R. 
2  H.  L.  175. 

*  London,  &c.  E.  E.  Co.  v.  Canal  Co., 
1  Ea.  Cas.  225. 

'  In  Matthews  o.  West  London  Water 
Works  Co.,  3  Camp.  402,  the  defendants 
were  authorized  to  make  excavations  in 
the  street  to  lay  their  water-pipes.  In 
doing  so  they  threw  up  rubbish  without 
properly  guarding  the  same,  whereby  a 
stage  coach  which  the  plaintiff  was  driv- 
ing was  overturned  and  injured,  and  he, 
plaintiff,  severely  injured.  Lord  Ellen- 
borough  held  that  the  company  was 
clearly  liable,  even  though  the  work  was 
done  by  a  contractor.  In  Waterman  v. 
Conn.  &  Pass.  River  E.  E.  Co.,  30  Vt. 
610,  damages  were  allowed  for  injuries 
from  surface  water,  through  the  unskilful 
manner  in  which  the  road  was  constructed. 
But  see  Henry  v.  Vt.  Central  R.  R.  Co., 
30  id.  638,  where  injury  to  land  resulting 
from  change  in  the  course  of  a  liver  by  a 
railroad  company  in  necessary  erection  of 
their  road  was  held  not  recoverable,  though 
such  erections  were  unskilfully  made.  Rob- 
inson V.  N.  Y.  &  Erie  R.  E.  Co.,  27  Barb. 
(N.  Y.)  512.  It  must  lay  its  track  skil- 
fully in  a  public  street,  and  is  liable  for 
injuries  resulting  from  unskilfulness  in 
that  respect.  Worster  v.  Forty-second 
Street  E.  E.  Co.,  50  N.  Y.  203.  It  must 
not  let  down  the  lands  of  an  adjoining 
owner,  whether  by  a  skilful  or  unskilful 
prosecution  of  its  work.  Richardson  v.  Vt. 
Central  E.  E.  Co.,  25  Vt.  465.  Authority 
to  erect  a  bridge  over  a  navigable  stream, 
if  the  navigation  is  not  impeded,  does  not 
authorize  it  even  temporarily  to  obstruct  it 
while  erecting  the  bridge.  Memphis  &  Ohio 
E.  E.  Co.  V.  Hicks,  5  Sneed  (Tenn.),  427. 
In  Lawrence  v.  Great  Northem  R.  R.  Co., 
4  Eng.  Law  &  Eq.  265,  a  railway  company 
was  held  liable  for  not  providing  proper 
flood-gates  for  escape  of  water,  which,  by 


erection  of  its  road-bed,  were  prevented 
from  spreading  as  formerly,  even  though 
the  act  did  not  provide  for  their  being 
made.  In  the  Freehold  General  Invest- 
ment Co.  V.  The  Metropolitan  E.  E.  Co., 
Weekly  Notes,  1866,  p.  66,  the  defend, 
ants,  in  the  construction  of  their  road, 
were  building  tunnels  under  valuable 
houses,  and,  among  the  rest,  under  the 
plaintiff's  house.  Upon  a  bill  for  an  in- 
junction to  restrain  them  from  proceeding 
until  they  had  provided  proper  means  for 
securing  the  house  from  further  injury, 
the  walls  having  already  begun  to  crack, 
the  Vice-Chancellor,  in  disposing  of  the 
question,  said :  "The  legislature  has  given 
power  to  the  defendants  to  make  their 
works  by  means  of  a  tunnel,  close  to  and 
through  the  midst  of  valuable  houses,  and 
must  have  foreseen  that  some  damage 
would  be  done.  .  .  .  But  the  company 
are  not  only  bound  to  make  compensation 
for  the  damage  sustained,  but  are  bound 
to  prosecute  the  work  skilfully,  and  if 
there  are  two  ways  of  doing  the  work,  to 
choose  the  one  that  will  do  the  least  in- 
jury." In  North  Staffordshire  E.  E.  Co. 
V.  Dale,  8  E.  &  B.  836,  it  was  held  that  a 
railroad  company,  having  carried  a  high- 
way over  its  road  by  a  bridge,  was  bound 
at  all  times  not  only  to  keep  the  bridge  in 
repair,  but  also  all  approaches  thereto.  In 
Hamdeu  o.  N.  H.  E.  E.  Co.,  27  Conn. 
158,  it  was  held  that  a  railroad  company 
altering  a  highway  for  the  purposes  of  its 
road  is  bound  to  restore  it  to  its  former 
condition,  and  that  this  liability  con- 
tinues until  it  is  so  restored,  and  until 
that  is  done  that  it  remains  a  continuing 
nuisance,  rendering  it  liable  for  all  dam- 
ages, either  to  the  town  or  individuals. 
In  Eegina  v.  Train,  2  B.  &  S.  640,  it  was 
held  that  an  iron  tramway  laid  in  a  high- 
way so  as  to  cause  the  wheels  of  vehicles  to 
skid  and  to  frighten  horses  hitting  their  feet 
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Thus  it  is  held  that  authority  given  to  construct  a  railroad,  and  to 
operate  it  by  steam,  does  not  operate  as  an  authority  to  use  engines 
thereon  that  are  defectively  constructed,  so  as  to  scatter  coals  along 
the  line  of  the  road,  endangering  the  property  of  those  through 
■whose  lands  it  passes,^  nor  with  smoke-stacks  so  defectively  con- 
structed as  to  permit  the  free  escape  of  sparks  from  the  engine  or 
engines,  exposing  property  on  the  line  of  the  road  to  imminent 
danger  from  fire.^  Neither  does  it  authorize  a  constant  ringing  of 
the  bell  or  blowing  of  the  whistle  to  the  annoyance  of  people  living 
along  its  line,  but  only  such  necessary  use  of  those  devices  as  the 
public  safety  and  the  proper  running  of  the  trains  require.^  The 
noise  and  rumble  of  the  trains,  the  smoke  escaping  from  the  en- 
gines, and  the  jarring  occasioned  by  the  proper  operation  of  the  road, 
must  be  borne  as  damnum  absque  injuria ;  but  the  best  and  most 
improved  devices  must  be  used  that  skill  and- science  have  devised,  to 
prevent  injury  from  the  exercise  of  the  powers  given  by  the  grant, 
either  to  public  or  individual  rights.*    When  this  is  done,  the  grant 


on  them,  is  a  nuisance,  and  that  no  degree 
of  public  benefit  will  operate  as  a  defence. 
In  Johnsons.  Atlantic  E.  E.  Co.,  35  N.  H. 
569,  it  was  held  that  it  is  the  duty  of  a 
railroad  company  to  construct  culverts  and 
ditches  sufficiently  low  to  carry  off  water 
set  back  upon  lands  by  the  construction  of 
its  road,  when  this  can  be  done  without 
difficulty.  In  Sabin  v.  Vt.  Central  E.  E. 
Co.,  25  Vt.  363,  defendant  was  held  liable 
for  not  removing  stones  thrown  upon  land 
in  process  of  blasting  for  their  road-bed. 
In  Pittsburgh,  &c.  E.  E.  Co.  ■».  Gielleland, 
56  Penn.  St.  445,  it  was  held  that  a  culvert 
so  unskilfully  constructed  as  to  be  insuffi- 
cient to  carry  off  the  water  of  a  stream  in 
ordinary  high  water  renders  the  company 
liable  for  all  injuries  resulting  therefrom. 
Slatten  v.  Des  Moines  Valley  E.  E.  Co., 
29  Iowa,  154;  Terre  Haute,  &c.  R.  R.  Co. 
V.  McKinley,  33  lud.  274;  Taylor  v. 
Grand  Trunk  E.  E.  Co.,  48  N.  H.  304; 
Attorney-General  v.  Metropolitan  Board 
of  Works,  1  H.  &  M.  320  ;  and  the  ques- 
tion of  proper  execution  of  the  works  is  a 
question  of  fact.  Ware  v.  Eegents  Canal 
Co.,  3  D.  &  J.  227;  Coats  v.  Clarence 
E.  E.  Co.,  1  R.  &  M.  181. 

1  King  V.  Morris  &  Essex  E.  E.  Co., 
18  N.  J.  Eq.  397;  Cleveland  v.  Grand 
Trunk  E.  E.  Co.,  42  Vt.  449. 


2  Gandy  v.  Chicago,  &c.  R.  R.  Co.,  30 
Iowa,  420.  See  Jackson  v.  Same,  31  id. 
176 ;  Kellogg  v.  Chicago,  &c.  E.  E.  Co., 
26  Wis.  223  ;  Bedell  v.  Long  Island  R.  E. 
Co.,  44  N.  Y.  367;  Case  v.  Northern  Cen- 
tral E.  E.  Co.,  59  Barb.  (N.  Y.)  644.  And 
the  fact  that  a  fire  is  set  by  sparks  from  a 
railroad  engine  is  presumptive  evidence 
that  the  spark-protector  is  defective,  and 
throws  the  burden  of  the  proof  of  the  con- 
trary upon  the  company.  Bedford  v.  Han- 
nibal, &c.  E.  E.  Co.,  46  Mo.  456  ;  Case  d. 
Northern  Central  E.  R.  Co.,  arefe.  See, 
as  to  presumption  of  defects  in  machiner}', 
Illinois  Central  E.  E.  Co.  v.  Phillips,  49 
111.  234 ;  Eeed  v.  New  York  Central  R.  R. 
Co.,  56  Barb.  (N.Y.)  493.  But  see  In- 
dianapolis R.  R.  Co.  V.  Paramore,  31  lud. 
143;  Fitch  ■».  Pacific  R.  R.  Co.,  45  Mo. 
322 ;  Barron  v.  Eldredge.  100  Mass.  455. 

»  First  Baptist  Church  Society  v.  R.  E. 
Co.,  5  Barb.  (N.Y.)  79. 

«  Bell  V.  Ohio,  &c.  R.  R.  Co.,  25  Penn. 
St.  161;  Brand i>.  Hammersmith R.  R.  Co., 
L.  R.  1  Q.  B.  130;  Sparhawkf.  Union,  &c. 
E.  R.  Co.,  54  Penn.  St.  401;  Burton  v. 
Philadelphia  R.  E.  Co.,  4  Harr.  (Del.)  252. 
But  where  the  noise  is  unnecessary,  the 
rule  is  otherwise,  or  when  the  use  com- 
plained of  can  be  dispensed  with  in  a 
populous  locality.     Mumford  v.  Ox.,  W. 
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is  a  full  protection ;  failing  in  that,  it  is  no  protection  at  all  to  the 
extent  of  the  injury  occasioned  or  threatened  by  such  neglect,  and 
for  the  injuries  resulting  therefrom,  it  is  liable  both  to  indictment  in 
behalf  of  the  public,  and  to  respond  in  damages  to  individuals  in- 
jured thereby.^  A  railroad  may  become  a  nuisance,  and  indictable 
as  such,  when  its  trains  are  habitually  run  without  a  reasonable 
regard  to  lives  or  property,  or  to  public  safety, — as,  -where  it  habit- 
ually runs  them  without  giving  reasonable  and  proper  signals ; 
and  this,  too,  whether  it  is  required  by  any  statute  to  do  so  or 
not.  It  is  among  the  obligations  implied,  when  the  authority  is 
given  to  do  a  dangerous  act.^ 


&  W.  E.  E.  Co.,  1  H.  &  N.  34.  In  an 
action  to  recover  damages  caused  to  a 
bouse  and  lot  by  tbe  oonstruction  and 
operation  of  raiboad  tracks  in  a  street  in 
close  proximity  to  tbe  plaintiff's  property, 
tbe  true  measure  of  damages  is  tbe  loss 
sustained  by  tbe  nuisance ;  tbe  injury 
from  jarring  the  building,  and  tbe  throw- 
ing of  cinders  and  smoke  upon  tbe  plain- 
tiff's premises ;  and  the  depreciation  of 
the  value  of  tbe  property  by  these  causes 
may  be  considered,  but  not  general  de- 
preciation in  value  from  other  causes,  sucb 
as  mere  inconvenience  in  approaching  or 
leaving  tbe  property,  or  the  noise  and 
confusion  in  tbe  vicinity.  Tbe  injury 
must  be  physical.  Chicago,  Milwaukee, 
&  St.  Paul  E.  E.  Co.  V.  Hall,  90  111.  42. 
Where,  after  tbe  construction  of  a  raiboad 
over  a  portion  of  a  lot,  the  owner  erected  a 
dwelling-bouse  upon  tbe  lot,  in  close  prox- 
imity to  tbe  road,  and  occupied  the  same 
as  a  residence,  it  was  held  that  the  owner, 
having  built  tbe  house  with  fuU  knowl- 
edge that  it  would  be  affected  by  the  road, 
could  not  recover  for  the  loss  which  be 
thus  knowingly  and  voluntarily  incurred ; 
but  that,  so  far  as  the  bouse  sustained  a 
direct  physical  injury  by  tbe  company, 
which  it  was  its  duty  to  avoid,  as  against 
all  adjacent  property,  the  owner  was  en- 
titled to  recover.  Indianapolis,  Blooming- 
ton,  &  Western  Ey.  Co.  v.  McLaughlin, 
77  lib  275.  Where  a  number  of  persons 
living  along  tbe  bne  of  a  railway  running 
from  the  main  line  to  a  granite  quarry, 
operating  under  charter,  and  running 
tbrough  the  streets  of  a  town  with  the 
consent  of  tbe  council  thereof,   brought 


suits  against  the  company  for  damages 
resulting  from  the  making  of  embank- 
ments and  cuts  in  tbe  street  which  ran  in 
front  of  their  property,  and  from  the  use 
of  an  improper  engine,  which  cast  cinders 
and  soot  into  plaintiffs'  yards  and  houses 
and  tbe  running  thereof  at  irregular  times, 
a  bill  by  tbe  company  to  settle  the  rights 
of  all  parties,  and  to  prevent  multiplic- 
ity of  suits,  was  held  not  to  be  without 
equity.  Guess  v.  Stone  Mountain  Granite 
&  Ey.  Co.,  67  Ga.  215.  In  Cooper  v. 
North  British  Ey.  Co.,  35  Jurist,  295,  1 
Macph.  (So.)  499,  where  authority  was 
given  to  defendants  to  erect  workshops 
to  manufacture  machinery,  apparatus,  etc., 
it  was  held  that  this  would  not  justify  the 
erection  of  a  shop  for  hardening  rails  in  a 
locality  where  the  noise  would  be  a  nuisance 
Eandle  v.  Pacific  E.  E.  Co.,  65  Mo.  25. 

1  CosteUo  V.  Syracuse,  &c.  B.  E.  Co., 
65  Barb.  (N.  Y.)  92;  Chicago  v.  Quaint- 
ance,  58  111.  389 ;  Spanlding  v.  Chicago, 
&c.  E.  R.  Co.,  30  Wis.  HO ;  King  v.  Mor- 
ris &  Essex  E.  E.  Co.,  3  C.  E.  Green 
(N.  J.),  397;  Queen  v.  Darlington  Board 
of  Health,  5  B.  &  S.  562  ;  Brine  v.  Great 
Western  E.  B.  Co.,  2  id.  402 ;  Broadbent 
V.  Imperial  Gas  Co.,  7  D.  M.  &  G.  600; 
Caledonian  Ey.  Co.  v.  Sprot,  2  Macph.  449. 

2  Louisville,  &;e.  E.  E.  Co.  v.  Comm., 
13  Bush  (Ky.),  388.  In  Louisville,  Cin- 
cinnati, &  Lexington  E.  E.  Co.  v.  Com., 
80  Ky.  143,  a  railway  which  habitually 
ran  its  trains  at  a  high  rate  of  speed  — 
fifteen  or  twenty  miles  an  hour  —  over  a 
turnpike  crossing,  without  giving  proper 
signal,  was  held  guilty  of  an  indictable 
nuisance. 
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Sec.  214.  Authority  to  erect  Bridges  over  navigable  Streams. — 
Authority  given  to  erect  a  bridge  across  a  navigable  stream,  even  in 
the  absence  of  a  provision  that  it  should  be  erected  with  proper 
draws,  and  in  such  a  way  as  to  interfere  as  little  as  possible  with 
navigation,  would  undoubtedly  be  held  to  be  subject  to  such  restric- 
tions, but  as  that  question  will  not  be  likely  to  arise,  it  will  not  be 
profitable  to  discuss  it  here.  It  is  sufficient  to  say  that  when  author- 
ity is  given  to  erect  a  bridge  over  a  navigable  stream  in  such  a  way 
as  to  interfere  as  little  as  possible  with  its  navigation,  the  authority 
does  not  operate  as  a  protection,  if  the  bridge  interferes  with  naviga- 
tion in  any  degree  unnecessarily,  which,  by  a  more  skilful  construc- 
tion, or  by  the  adoption  of  other  methods  or  better  appliances,  might 
be  avoided.^ 

Sec.  215.  Ezemption  from  Indictment  for  public  Nuisance. — An 
individual  or  corporation  acting  strictly  within  the  scope  of  legisla- 
tive power  cannot  be  indicted  for  a  public  nuisance.  The  legislative 
grant  is  a  license  to  do  the  act  and  operates  as  a  complete  and  full 
immunity  from  prosecution,  either  civiUy  or  criminally,  on  the  part 
of  the  public.2  But  it  by  no  means  follows  that  because  an  act 
is  done  under  legislative  authority,  the  person  doing  the  act  can- 
not be  punished  therefor  by  indictment  if  the  act  creates  a  public 
nuisance.    If  the  act  is  in  excess  of  the  power  given,^  or  if  it  is 

1  State  V.  PaiTott,  71  N.  0.  311 ;  Jolly  Wliere  a,  niunioipal  corporation  by  its 
V.  Terre  Haute  Bridge  Cp„  6  McLean,  237;  charter  or  general  law  is  authorized  to  do 
Columbus  Ins.  Co.  v,  Peoria  Bridge  As-  so,  a  license  granted  by  it  to  a  person  to  ex- 
Booiation,  id.  70 ;  Columbus  Ins.  Co.  v.  ercise  a,  certain  trade  or  business  —  as  a 
Curtenius,  id.  209 ;  Attorney-General  v,  distillery  —  is  a  protection  against  an  in- 
Hudson  Biver  R.  R.  Co.,  9  N.  J.  Eq.  526;  diotment  by  the  State.  Lewis  v.  Behan, 
Newark  Plank  Koad  Co.  i>.  Elmer,  id.  754;  28  La.  An.  130;  People  v.  Detroit,  &e. 
Com.  V.  New  Bedford  Bridge  Co.,  2  Gray  Plank  Road  Co.,  37  Mich.  195. 

(Mass.),  339;  Com.  i>.  Nashua  &  Lowell  »  Com.  ii.  Old  Colony  R.  R.  Co.,  14 

B.  R.  Co.,  id.  54;  Com.  v.  Erie  &  N.  E.  Gray  (Mass.),  93;  Donnaher  v.  State,  8 

K.  R.  Co.,  27  Penn.  St.  339.  Sm.  &  M.  (Miss.)  649  ;  Glover  v.  North 

2  People  V.  Law,  34  Barb.  (N.  Y.)  494,  Staffordshire  R.  B.  Co.,  16  Q.  B..  912  ; 
HOBEBOOM,  J.;  People  v.  New  York  Gas  Hentz  v.  L.  I.  R.  R.  Co.,  13  Barb.  (N.  Y.) 
Co.,  64  id.  65;  Davis  v.  Mayor,  14  N.  Y.  646;  In  re  Penny,  7  E.  &  B.  660;  Moses  v. 
506;  Crittenden  fl.  "Wilson,  5  Cow.  (N.  Y.)  R.  B.  Co.,  21  111.  616;  Imperial  Gas-light 
165;  People  v.  Piatt,  17  Johns.  (N.  Y.)  Co.  v.  Broadbent,  7  H.  L.  600;  "Ware  v. 
195  ;  Stoughton  v.  State,  S  "Wis.  271 ;  Regents  Canal  Co.,  3  D.  &  J.  227;  Frewin 
Com.  V.  Eeed,  34  Penn.  St.  275;  Harris  v.  Lewis,  4M.  &C.  255;  Oldaker «.  Hunt, 
V-  Thompson,  9  Barb.  (N.  Y.)  360;  Car-  6  D.  M.  &  G.  389;  Caledonian  E.  R.  Co. 
hart  V.  Auburn  Gas  Co.,  22  id.  297;  Rex  v.  Colt,  3  Macq.  838;  New  Albany  R.  R. 
1».  Pease,  4  B.  &Ad.  30;  Clark  d.  Syracuse,  Co.  v.  O'Dailey,  12  Ind.  551;  Brine  v. 
13  Barb.  (N.  Y.)  32;  Anderson  v.  R.  R.  Great  "Western  R.  R.  Co.,  2  B.  &  S.  402; 
Co.,  9  How.  (N.  Y.)  Pr.  553;  Danville,  "Wetmore  ».  Story,  22  Barb.  N.  Y.)  414; 
fe.  R.  E,  Co.  V.  Comm.,  73  Penn.  St.  29.  Comm.  v.  Erie  &  N.  E.  R.  E.  Co.,  27 
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done  in  a  manner  not  within  the  reasonable  contemplation  of  the  leg- 
islature, to  be  gathered  from  a  fair  construction  of  the  grant, — as,  if  it 
is  not  a  necessary  and  probable  result  of  the  exercise  of  the  power 
conferred,  —  the  act  will  be  no  protection  against  liability,  either 
civilly  or  criminally.^  It  is  only  against  such  consequences  as  are 
fairly  within  the  contemplation  of  the  legislature  in  conferring  the 
authority,  and  such  results  as  are  necessarily  incident  to  its  being 
done,  —  in  other  words,  such  results  as  are  the  natural  and  probable 
consequence  of  an  exercise  of  the  power  at  all,  —  that  the  grant 
operates  as  a  protection.^  Beyond  that  it  affords  no  protection  what- 
ever. It  is  sometimes  laid  down  in  elementary  works,  and  appears 
in  the  opinions  of  courts,  that  that  which  is  authorized  by  the  legis- 
lature cannot  be  a  nuisance.  This  is  clearly  erroneous  in  the  sense 
in  which  it  is  generally  understood.  That  which  is  authorized  by 
the  legislature,  within  the  strict  scope  of  the  power  given,  cannot  be 
a  puilie  nuisance,  but  it  may  be  a  private  nuisance,  and  the  legisla- 
tive grant  is  no  protection  against  a  private  action  for  damages  re- 
sulting therefrom,  if  the  nuisance  results  from  an  invasion  of  prop- 
erty by  a  physical  agency.^ 


Penn.  St.  339.  And  the  fact  that  the  ex- 
cess arises  from  a  misapprehension  of  the 
power  conferred  is  no  excuse.  Mohawk  & 
H.  E.  Co.  V.  Artcher,  6  Paige  (N.  Y. ),  84; 
Sandford  v.  E.  R.  Co.,  24  Penn.  St.  378. 

J  Steele  v.  Western  Inland  Locks  Navi- 
gation Co.,  2  Johns.  (N.  Y.)  283;  Eeg.  v. 
Bradford  Navigation  Co.,  6  B.  &  S.  649; 
Delaware  Canal  Co.  v,  Comm.,  60  Penn. 
St.  367. 

2  Rex  V.  Pease,  4  B.  '&  Ad.  30;  Law- 
rence 1?.  E.  R.  Co.,  16  Q.  B.  643;  Regina 
V.  Charle,sworth,  id.  1012 ;  Abraham  et  al. 
V.  The  Great  Northern  Ry.,  id.  586. 

'  People  V.  New  York  Gas  Co.,  64  Barb. 
(N.  Y.)  65;  Carhart  v.  Auburn  Gas-light 
Co.,  22  id.  297;  Cleveland  v.  Citizens'  Gas- 
light Co.,  20  N.  J.  Eq.  201  ;  Fletcher  v. 
Auburn,  &c.  R.  R.  Co.,  25  Wend.  (N.  Y.) 
462  :  First  Baptist  Church  v.  Schenectady, 
&c.  R.  K.  Co.,  5  Barb.  (N.  Y.)  79  ;  Steele 
V.  Western  Inland  Locks  Navigation  Co., 
2  Johns.  (N.  Y.)  283  ;  Lexington,  &c. 
E.  E.  Co.  V.  Applegate,  8  Dana  (Ky), 
289  ;  Spencer  v.  London  &  Birmingham 
R.  E.  Co.,  8  Sim.  193;  Walker  v.  Board  of 
Public  Works,  16  Ohio,  540;  Manhattan 
Gas  Co.  -0.  Barker,  36  How.  Pr.  (N.  Y.) 


233.  In  Crittenden  v.  Wilson,  5  Cow. 
(N.  Y.)  165,  SUTHEELAND,  J.,  Said: 
"  The  effect  of  the  grant  is  simply  to  au- 
thorize the  defendant  to  erect  his  dam  as 
he  might  have  done  if  the  stream  had  been 
his  own,  without  the  grant.  The  dam 
could  not  be  indicted  as  a  pvMic  nuisance 
a/nd  abated.  The  only  remedy  for  those 
injured  is  by  action."  People  v.  Piatt,  17 
Johns.  (N.  Y.)  195;  Brown  v.  Cayuga 
E.  E.  Co.,  12  N.  Y.  487;  Lawrence  «.  Gt. 
Northern  E.  E.  Co.,  16  Q.  B.  643  ;,  Robin- 
son V.  N.  Y.  &  Erie  E.  E.  Co.,  27  Barb. 
(N.  Y.)  512;  Bradley  v.  N.  Y.  &  N.  H. 
E.E.  Co.,  21  Conn.  305  ;  Mahon  v.  E.  E. 
Co.,  Lalor's  Supp.  156  ;  Williams  v.  N.  Y. 
Central  E.  E.  Co.,  16  N.  Y.  97;  Lyman  v. 
White  Eiver  Br.  Co.,  2  Aiken  (Vt.),  255 ; 
Carpenter  v.  Horse  E.  R.  Co.,  11  Abb.  Pr. 
N.  Y.  (n.  s.)  416  ;  Tinsman  v.  Belvidere 

D.  E.  E.  Co.,  25  N.  J.  L.  255;  Eastman  v. 
Company,  44  N.  H.  143;  Lee».  Pembroke 
Iron  Co.,  57  Me.  481 ;  Nevins  •».  Peoiia, 
41  111.  502;  Eichardson  1).  Vermont  Central 
R.  E.  Co.,  25  Vt.  465;   March  v.  Eastern 

E.  E.  Co.,  19  N.  H.  372;  Estabrooks  v. 
E.  E.  Co.,  12  Cush.  (Mass.)  224;  Wilson  v. 
City  of  New  Bedford,  108;Mass.  261;  11  Am, 


SEC.  216.]      LIABLE  TO  INDICTMENT  IN  CERTAIN  CASES.         621 


Sec.  216.  Liable  to  Indictment  in  certain  Cases.  —  The  legislature 
may  authorize  a  use  of  property  that  will  operate  to  produce  a  pub- 
lic nuisance,  but  it  cannot  authorize  a  use  of  it  that  will  create  a 
private  nuisance  by  an  actual  invasion  of  one's  premises  by  actual 
physical  agencies  which  create  a  nuisance,  without  compensation 
therefor,  because  in  such  a  case  there  is  an  actual  taking  of  property. 
In  order  to  warrant  the  erection  of  a  public  nuisance  the  act  creating 
it  must  be  clearly  within  the  scope  of  the  grant,  and  must  fairly  be 
within  contemplation  of  the  legislature  in  conferring  the  power.^ 


Kep.  352;  Phinizyu  Augusta,  47  Ga.  263; 
Curtis  V.  Eastern  R.  K.  Co.,  14  Allen 
(Maas.),  55;  Morgan  v.  King,  35  N.  Y.  454; 
Hincliman  v.  Paterson  Horse  R.  R.,  17 
N.  J.  Eq.  75 ;  Louisville  i>.  Rolling  Mill  Co., 
3  Bush  (Ky.),  416;  People  v.  Law,  34  Barb. 
(N.  Y.)  494;  Delaware  &  Raritan  Canal 
Co.  V.  Wright,  1  N.  J.  469;  People  v.  Kerr, 
38  Barb.  (N.  Y. )  357 ;  Rioket  v.  Metro- 
poUtau  R.  R.  Co.,  L.  R.  2  H.  L.  175; 
Biscoe  V.  Great  Eastern  R.  R.,  L.  H.  16 
Eq.  Cas.  640;  Hamden  v.  Kew  Haven,  &c. 
R.  R.  Co.,  27  Conn.  158  ;  North  Stafford- 
shire Ry.  Co.  V.  Dale,  8  E.  &  B.  836;  Esta- 
brooks  V.  Peterborough  R.  R.  Co.,  12  Gush. 
(Mass.)  224;  Regina  v.  Train,  2  B.  &  S.  640; 
Eagle  V.  Charing  Cross  R.  R.  Co.,  L.  R.  2 
C.  P.  638  ;  Johnson  D.  Atlantic  R.  R.  Co., 
35  N.  H.  569;  Eaton  v.  Boston  &  Concord 
E.  R.  Co.,  51  id.  504  ;  12  Am.  Rep.  147; 
Alton,  &c.,  R.  R.  Co.  v.  Deitz,  50  111.  210; 
In  Tinsman  v.  The  Belvidere  Delaware 
K.  R.  Co.,  25  N.  J.  L.  255,  the  court 
places  the  liability  of  railroad  companies 
or  other  companies  acting  under  legislative 
authority  upon  the  same  footing  with  in- 
dividuals using  their  own  premises  for  a 
similar  purpose.  "The  grantee  of  a  fran- 
chise for  private  emolument,  as  a  railroad 
company,"  say  the  court,  "may  be  vested 
with  the  sovereign  power  to  take  private 
property  for  public  use,  on  making  com- 
pensation, but  is  not  clothed  with  the  sover- 
eign's immunity  from  resulting  damages. 
This  power  leaves  their  common-law  liabil- 
ity for  injuries  done  in  the  exercise  of 
their  authority  precisely  where  it  would 
have  stood  if  the  land  had  never  been  ac- 
quired in  the  ordinary  way."  In  this  case 
the  plaintiff  was  held  entitled  to  recover 
for  injuries  sustained  by  him,  by  reason  of 
being  deprived  of  free  access  to  an  eddy 


and  creek's  mouth,  in  which  he  had  the 
right  to  store  lumber ;  and  the  court  held 
that  the  fact  that  the  creek  was  navigable 
and  the  legislature  had  the  right  to  control 
it  was  no  defence  to  the  action.  In  Robin- 
son V.  N.  Y.  &  Erie  R.  R.  Co.,  27  Barb. 
(N.  Y.)  512,  the  court  held  that  a  legis- 
lative grant  to  construct  a  railroad  can 
give  no  authority  to  invade  any  private 
rights  without  just  compensation;  it  con- 
fers a  franchise  simply,  and  the  title  and 
rights  of  a  private  corporation,  but  no  ex- 
emption for  wrongs  to  private  property ; 
that  if  it  so  excavates  and  removes  the 
banks  of  a  .stream  as  to  cause  it  to  overflow, 
it  is  liable  for  all  the  injuries  that  ensue ; 
and  that  as  to  them,  in  all  respects,  the 
same  rule  of  liability  exists  as  against  an 
individual  doing  the  same  acts  upon  his 
own  land.  It  is  liable  for  injuries  result- 
ing from  diverting  a  river,  Cott  v.  Lewis- 
ton  R.  R.  Co.,  36  N.  Y.  214  ;  andforinjuiy 
resulting  from  the  occupancy  of  a  public 
street  in  front  of  one's  premises,  of  which 
he  is  the  owner  of  the  fee,  Fletcher  v. 
Auburn,  &c.  R.  R.  Co.,  25  "Wend.  (N.  Y.), 
462;  Presb.  Soc.  v.  Auburn,  &c.  R.  R.  Co., 
3  Hill  (N.  Y.)  667  ;  or  for  shutting  off 
access  to  other  parts  of  one's  premises. 
Miller  v.  Auburn,  &c.  R.  R.  Co.,  6  Hill 
(N.  Y.),  61. 

1  Lawrence  v.  The  Great  Northern  Ry. 
Co.,  16  Q.  B.  643.  See  Com.  v.  Reed, 
34  Penn.  St.  275  ;  Delaware  Div.  Canal 
Co.  V.  Com.,  60  Penn.  St.  367,  where  a 
similar  doctrine  was  held,  when  the  de- 
fendant purchased  a  canal  of  the  State,  and 
maintained  its  banks  in  such  a,  manner 
that  the  water  escaped,  and  gathering  in 
eddies,  became  stagnant  and  emitted  nox- 
ious smells. 
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This  question  was  ably  discussed  in  an  English  case  ^  which  has  been 
previously  referred  to  in  this  chapter.  In  that  case  Ckompton,  J., 
said :  "  It  is  conceded  that  we  are  not  to  consider  the  case  as  against 
the  company.  The  indictment  charges  the  defendants  with  a  public 
nuisance  by  collecting  and  keeping  exposed  in  their  canal,  foul  and 
polluted  water.  It  is  clear  that  they  did  take  and  collect  the  water 
of  the  Bradford  Beck  and  bring  it  into  the  head  of  their  canal,  so 
that  filth  and  mud  were  collected  there,  and  caused  an  undoubted 
nuisance.  The  foul  water  was  more  stagnant  in  the  canal  than  it 
would  been  in  the  beck,  and  the  defendants  are  liable  unless  they 
are  authorized  by  some  statute  to  create  this  nuisance.  The  lessees 
may  justify,  as  the  company  might,  under  the  powers  of  the  act 
of  Parliament.  But  is  there  any  provision  in  the  act  that  the  com- 
pany may  commit  a  nuisance  ?  Whether  an  authority  is  given  or 
duty  imposed  depends  on  the  intention  of  the  legislature.  Here  the 
company  are  authorized  to  take  the  water  of  certain  becks  and  make 
a  canal,  but  that  does  not  involve  their  bringing  feculent  matter  and 
allowing  it  to  accumulate  in  their  canal  so  as  to  be  a  nuisance. 

"The  only  question  is  whether  the  present  case  is  within  the 
authority  of  Eex  v.  Pease.^  There,  the  legislature  must  have  in- 
tended to  authorize  the  nuisance  which  was  the  subject  of  the 
indictment,  and  the  judgment  proceeded  on  that  ground.  In  the 
argument  of  that  case  (page  36)  the  observation  of  Paeke,  J.,  in 
Eex  V.  Sir  John  Morris,*  on  a  local  act  which  enabled  proprietors 
of  lands,  etc.,  to  make  railways  through  such  lands  and  across  and 
along  any  roads  to  communicate  with  another  railway,  was  cited. 
He  said  (pages  449,  450) :  '  Supposing  the  seventieth  section  [of 
the  act]  to  be  taken  alone,  it  must  at  least  be  understood  with 
the  limitation,  that  where  a  railway  is  laid  upon  another  road, 
sufBcient  space  be  left  independently  of  it  for  the  public  to  pass.' 
Therefore,  prima  facie,  some  nuisance  was  intended.  And  in  Eex  v. 
Pease,  the  same  learned  judge,  in  delivering  the  judgment  of  the 
court,  after  referring  to  the  clause  of  the  special  act,  said  (pages  41, 
42) :  '  The  legislature  therefore  must  be  presumed  to  have  known 
that  the  railroad  would  be  adjacent  for  a  mile  to  the  public  high- 
way, and  consequently  that  travellers  upon  the  highway  would  be, 
in  all  probability,  incommoded  by  the  passage  of  locomotive  engines 
along  the  railroad.    That  being  presumed,  there  is  nothing  unrea- 

1  Queen  v.  Bradford  Navigation  Co., 6  B.  &.  S.,  649. 

»  4  B.  &  Ad.  30.  »  1  B.  &  Ad.  441. 
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sonable  or  inconsistent  in  supposing  that  the  legislature  intended 
that  the  part  of  the  public  which  should  use  the  highway  should 
sustain  some  inconvenience  for  the  sake  of  the  greater  good  to 
be  obtained  by  other  parts  of  the  public,  in  the  more  speedy 
travelling  and  conveyance  of  merchandise  along  the  new  railroad.' 

"  It  is  agreed  on  both  sides  in  the  present  case  that  a  new  state  of 
things,  which  the  legislature  never  intended  or  contemplated,  has 
arisen ;  and,  therefore,  the  present  case  is  not  within  Eex  v.  Pease. 
The  only  way  in  which  such  a  nuisance  as  this  can  be  legiti- 
mated is  by  showing  that  the  legislature  intended  to  legitimate 
it.  Here,  power  was  given  to  the  company  to  take  the  water  of 
certain  becks  ;  but  not  to  take  the  water  at  all  times  so  as  to  cause 
pollution  of  the  atmosphere  and  cause  disease.  Power  was  also 
given,  which  they  have  not  used,  to  make  reservoirs  for  supplying 
their  canal  with  water.  It  is  not  found  that  it  was  necessary  for 
the  purposes  of  the  canal  that  they  should  make  this  nuisance  or 
that  they  should  take  the  water  of  the  Bradford  Beck." 

Shee,  J.  ''  It  is  admitted  that  the  canal  in  its  present  state  is 
a  nuisance ;  and  the  question  is,  whether  the  act  of  Parliament 
under  which  it  was  authorized  to  be  made  exempts  the  lessees 
from  the  legal  consequences  of  having  created  a  nuisance.  As- 
suming the  act  authorized  the  company  to  take  the  water  of  the 
Bradford  Beck,  it  was,  at  the  time  the  act  passed,  sufficiently 
pure  not  to  be  a  nuisance  when  collected,  and  the  authority  to 
take  it  in  its  then  state  is  no  authority  for  taking  it  in  such  a 
state  as  that ;  when  collected  in  a  stagnant  form,  it  becomes  a 
nuisance.  Eex  v.  Pease  is  distinguishable ;  there,  the  act  of  Parlia- 
ment authorized  the  nuisance,  namely,  the  use  of  locomotive  steam 
engines  in  the  way  and  the  place  in  which,  and  where,  their  use 
was  a  nuisance.  But  if  a  new  mode  of  using  locomotive  engines 
had  been  afterward  discovered,  producing  effects  different  and  much 
more  injurious  to  the  public  than  the  effect  of  engines  constructed 
and  worked  at  the  time  when  the  act  passed,  that  would  be  a 
nuisance  not  within  the  contemplation  of  the  legislature,  and  not 
authorized  by  the  act." 

Sec.  217.  Power  of  the  Legislature.  —  If  there  were  no  constitu- 
tional restrictions  imposed  upon  the  legislature  against  the  taking 
of  private  property  for  public  purposes  without  compensation,  the 
power  of  the  legislature  would  of  course  be  unlimited  and  supreme, 
and  it  might  impose  such  burdens  upon  private  rights  without 
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compensation,  as  it  pleased,  for  the  public  good;  but  where,  as 
is  the  case  in  this  country,  the  right  is  restricted  by  requiring 
compensation,  the  legislature  cannot  confer  upon  a  corporation  the 
right  to  do  any  act  that  imposes  a  burden  upon  the  property  of 
others  that  amounts  to  an  actual  taking  of  property  for  public 
purposes,  so  as  to  exempt  such  corporation  from  liability  for  all 
damages  that  result  from  the  exercise  of  their  franchise  that,  in 
law,  amounts  to  a  taking  of  property.  Thus,  it  has  been  held  that 
a  legislative  grant  did  not  exempt  gas  companies  from  liability  for 
damages  resulting  from  noxious  smells  emitted  from  their  works,^ 
or  from  damages  resulting  from  the  pollution  of  the  water  of  a 
stream  by  turning  its  refuse  matter  therein  ;2  or  an  individual  or 
corporation  from  damages  arising  from  the  obstruction  of  a  navi- 
gable stream,^  or  from  excavating  lands  so  as  to  let  down  adjoining 
soil,*  or  so  as  to  injure  adjacent  houses;®  or  making  erections  that 
hide  the  ancient  lights  of  another ;  *  setting  back  the  water  of  a 
stream  upon  the  lands  of  adjoining  owners ; ''  turning  surface  water 
upon  another's  premises ;  *  diverting  the  water  of  a  stream ;  ®  causing 
water  to  rise  in  a  stream  by  erection  of  embankments,  so  as  to 
percolate  into  another's  cellars,  or  so  as  to  cut  off  the  drainage  of 
lands ;  ^''  flooding  the  lands  of  another  by  cutting  through  an  em- 
bankment that  confines  a  stream  within  its  proper  banks ;  ^^  by 
erecting  embankments  that  cut  off  access  to  a  public  street ;  *^  or 
the  cutting  off  of  access  to  a  navigable  stream  where  a  right  of 
access  has  been  acquired  and  is  annexed  to  an  estate  as  an  ease- 
ment ;^^   by  the   casting  of   rocks   upon    adjacent    lands   in  the 

1  People  V.  New  York  Gas-light  Co.,  214;  Hatch  v.  Vennont  Central  E.  E.  Co., 
64  Barb.  (N.  Y.)  55.  25  Vt.  49. 

2  Carhart  v.  Auburn  Gas-light  Co.,  22  l"  "Wilson  v.  New  Bedford,  108  Mass. 
Barb.  (N.  Y.)  297.  261. 

'  Jolly  V.  Terre  Haute  Draw  Bridge  "  Del.  &  Earitan  Canal  Co.  v.  Lee,  22 

Co.,  6  McLean  (U.  S.),  237.  N.  J.  L.  243;  Eaton «.  Boston,  Concord,  & 

*  Eichardson  v.  Vermont  Central  E.  E.  Montreal  E.  E.  Co.,  51  N.  H.  504;  12  Am. 

Co.,  25  Vt.  465.  Eep.  147;  Lawrence  v.  The  Great  Northern 

6  Biscoe  V.  Great  Eastern  Ey.,  L.  R.  E.  E.  Co.,  16  Q.  B.  643. 

16  Eq.  Cas.  640.  12  Wetmore  v.  Story,  22  Barb.  (N.  Y.) 

°  Eagle  V.  Charing  Cross  E.  E.  Co.,  L.  414;  Wood  v.  Stourbridge,  16  C.  B.  N.  a. 

E.  2  C.  P.  638.  222;  Chamberlain  v.  West  End  E.  E.  Co., 

'  Lawrence  v.  The  Great  Northern  R.  2  B.  &  S.  605;  Drake  v.  Hudson  Eiver  E. 

R.  Co.,  16  Q.  B.  643.  E.  Co.,  7  Barb.  (N.  Y.)  508  ;  Spencer  «. 

'  Waterman  v.  Vermont  Central  E.  E.  London  &  Birmingham  E.  E.  Co.,  8  Sim. 

Co.,  25  Vt.   707  ;  Estabrooks  v.   Peter-  193. 

borough,  12  Cush.  (Mass.)  224.  W  Duke  of  Bucclengh  v.  Metropolitan 

»  Cott  V.  Lewiston  Ey.  Co.,  36  N.  Y.  Board  of  Works,  L.  R.  5  H.  L.  Cas.  418. 
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process  of  blasting  for  the  road-bed  of  a  railroad,  and  leaving  them 
upon  the  land;^  injury  from  noise,  by  erection  of  workshops 
near  dwellings  and  places  of  business,  disturbing  the  comfortable 
enjoyment  thereof,  and  injuring  property  by  varying  agitating 
noises  and  motions ;  ^  by  erecting  embankments  so  as  to  prevent 
escape  of  surface  water  from  adjacent  lands,  without  proper  cul- 
verts, where  they  can  be  conveniently  made ;  ^  and  thus,  generally, 
it  may  be  said  that  a  legislative  grant  furnishes  no  immunity 
from  liability  for  damages  caused  by  the  exercise  of  the  franchise 
that  amounts  to  the  taking  of  property  within  the  legal  interpreta- 
tion of  the  term ;  and  that  this  applies  to  the  taking  of  an  easement 
or  any  interest  in  land  even  less  than  a  fee.* 

Sec.  218.  Legislative  Grants  do  not  exempt  Company  from  Lia- 
bility for  private  Damages  in  certain  Cases.  —  It  by  no  means  follows 
that  all  consequential  injuries  resulting  from  a  public  work  are  the 
subject  of  an  action  on  the  ground  of  nuisance ;  for  when  the  act  is 
lawfully  exercised  in  a  lawful  way,  no  liability  exists  for  resulting 
damages,  unless  the  injury  results  from  what  might  fairly  be  said 
to  amount  to  an  actual  taking  of  property.^    Kedfield,  J.,  in  a 


1  Satin  V.  Vennont  Central  E.  E.  Co., 
25  Vt  363. 

2  Mumford  v.  Oxford,  &c.  Ey.  Co.,  1 
H.  &  N.  34;  Cooper  v.  North  British  Ey. 
Co.,  35  Jur.  295;  1  Macph.  (So.)  499. 

'  Johnson  v.  Atlantic,  &c.  E.  E.  Co., 
35  N.  H.  569. 

*  Eedfield,  J.,  in  Hatch  v.  Vermont 
Central  R  E.  Co.,  25  Vt.  66. 

'  See  Cameron  o.  Charing  Cross  E.  E. 
Co.,  19  C.  B.  N.  s.  764.  In  some  of  the 
States,  the  statute  provides  for  damages  of 
this  character.  Thus,  in  New  York  &  New 
Haven  E.  E.  Co.  b.  Bradley,  21  Conn. 
294,  the  charter  of  a  railroad  company 
provided  that  it  should  be  lawful  for  the 
company  to  enter  upon  and  use  all  such 
real  estate  as  should  be  necessary  for 
them  ;  that  they  should  be  holden  to  pay 
all  damages  that  should  arise  to  any  per- 
son or  persons  ;  and  if  the  person  or  per- 
sons to  whom  such  damages  should  so 
arise  and  said  company  could  not  agree  as 
to  the  amount  of  such  damages,  three  judi- 
cious and  disinterested  free-holders  should 
be  appointed  by  the  Superior  Court,  who 
should  assess  just  damages  to  the  person 
or  persons  whose  real  estate  should  be 
VOL.  I.  -  40 


taken  or  injured  ;  that  the  railroad  should 
not  be  opened  across  the  land  of  any  per- 
son until  the  damages  assessed  should  have 
been  paid,  or  secured  to  be  paid  ;  that 
whenever  it  should  be  necessary  for  the 
construction  of  their  road  to  intersect  any 
highway,  the  company  were  authorized  to 
construct  it  across  or  upon  such  highway, 
but  they  were  required  to  restore  it  to  its 
former  state,  or  in  sufficient  manner  not 
to  impair  its  usefulness.  B.,  owning  a 
bnilding  and  land  on  a  street  in  New 
Haven  intersected  by  said  railroad,  brought 
his  action  against  the  company,  alleging 
that  they  had  made  a  large  excavation  for 
the  bed  of  their  railroad  in  the  land  ad- 
joining the  plaintiff's,  and  so  near  his 
building  and  so  deep  as  to  weaken  its 
foundation,  and  render  it  unsafe  for  use, 
and  raised  in  the  street,  opposite  and  near 
the  front  of  said  building,  an  embankment 
of  much  greater  height  than  the  street 
was  before,  thereby  obstructing  the  pass- 
age to  and  from  his  building,  darkening 
the  windows,  obstructing  the  air,  and  ren- 
dering the  building  unfit  for  occupation. 
The  defendants  justified  under  their  char- 
ter, avening  that  they  paid,  before  the 
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Vermont  case,^  very  ably  discusses  this  question,  and  announces 
a  doctrine  substantially  in  consonance  with  this.  In  that  case 
the  plaintiff  sought  to  recover  for  consequential  injuries  arising 
from  the  construction  of  the  defendant's  railroad  in  the  village 
of  Burlington,  upon  the  ground  that  the  excavations  and  embank- 
ments made  by  the  defendants  in  the  necessary  construction  of 
their  road  prevented  the  free  escape  of  surface  "water,  arising  from 
rains  and  the  melting  of  snow,  from  the  streets,  so  that  it  was 
sent  into  his  store  and  upon  his  premises  to  his  damage,  and 
thereby  his    premises    were    rendered    less    accessible    from    the 

or  easement  into  or  over  lands,  for  any 
damage  he  may  sustain  in  consequence  of 
the  works  performed  hy  the  company  un- 
der or  by  virtue  of  the  powers  of  the  act 
of  Parliament ;  and  in  this  case,  if  the 
plaintiff  has  sustained  any  real  injury  by 
the  division  of  his  land  by  the  railroad, 
and  if  they  do  not  put  him  in  the  same 
situation  as  he  was  before,  by  putting  a 
bridge  where  a  railway  is,  he  will  be  enti- 
tled to  recover  full  compensation  from  the 
company."  Thickness  «.  Lancaster  Canal 
Co.,  4  M.  &  W.  493.  It  seems  also  that  a 
party  whose  rights  are  thus  injured  may 
apply  for  a  mandamus  for  a  jury  to  ascer- 
tain the  damages  done  to  his  rights,  and  to 
compel  their  payment.  Thus,  where  a 
mandamus  was  applied  for  by  a  person 
who  alleged  in  his  petition  that  the  com- 
pany had  raised  the  level  of  a  brook  into 
which  the  sough  of  a  coal  mine  had  been 
accustomed  to  empty  itself,  and  thereby 
caused  the  water  of  the  brook  to  flow  into 
the  sough  and  inundate  and  stop  his  coal- 
works,  it  was  held  that  it  was  a  ques- 
tion for  the  jury  whether  any  damage  had 
been  done,  and  that  the  allegation  of  the 
plaintiff  that  he  was  injured  by  the  diver- 
sion of  the  brook,  was  sufficient  to  induce 
the  mandamus.  Reg.  v.  North  Midland 
Ey.  Co.,  2  Eailw.  Cas.  1.  But  under  the 
Statute  8  &  9  Vict.  c.  20,  §  55,  an  action 
on  the  case  lies  for  an  injury  to  a  right  of 
way  over  any  road  interfered  with,  if  an- 
other sufficient  road  has  not  been  made. 
See  also  2  Eailw.  Cas.  748  ;  also  Ry.  v. 
Manchester,  &c.  Ry.  Co.,  1  Kailw.  Cas. 
528. 

1  Hatch  V.  Vennont  Central  R.  R.  Co., 
25  Vt.  67. 


doing  of  the  acts  complained  of,  all  the 
damages  caused  by  the  construction  of 
their  road  to  the  owners  of  real  estate 
within  its  limits.  On  a  demurrer  to  the 
^lea  it  was  held,  1.  That  the  acts  of  the 
defendants  did  not  constitute  a  taking  by 
them  of  the  property  of  the  plaintiff, 
within  the  meaning  of  the  constitution  of 
this  State,  or  of  the  charter  of  the  defend- 
ants. 2.  That  under  the  charter  of  the 
defendants,  persons  whose  property  had 
not  been  taken,  in  this  sense  of  the  term, 
but  who  had  sustained  incidental  or  con- 
sequential damages  by  the  authorized 
works  of  the  defendants,  were  entitled  to 
compensation.  3.  That  as  the  injuries  to 
the  plaintiff  resulting  from  the  acts  com- 
plained of  were  of  the  latter  description, 
and  as  no  compensation  had  been  made 
for  injuries  of  this  character,  the  plaintiff 
was  entitled  to  recover.  In  England, 
under  statutes  which  provide  for  com- 
pensation for  lands  injuriously  affected, 
and  to  persons  interested  therein,  it  is  held 
that  a  person  who  has  an  easement  in  lands 
taken  may,  as  soon  as  the  damage  arises, 
claim  compensation  for  the  injury.  Thus, 
in  an  early  case  involving  this  question, 
Pahee,  B.,  said:  "1  think  the  sections 
•in  the  act  'of  Parliament  which  enabled 
the  company  to  treat  with  persons  inter- 
ested in  the  land  do  not  apply  to  per- 
sons who  have  a  mere  easement,  or  right  of 
passage  over  the  land.  All  the  company 
want  to  purchase  is  the  lands  themselves, 
and  they  must  treat  with  those  who  have 
an  interest  in  them,  either  as  tenants  in 
fee,  for  life,  or  for  years,  in  severalty  or  in 
common.  The  company  are  also  bound 
to  make  compensation  to  any  person  in- 
terested in  lands,  or  having  a  right  of  way 


SEC.  219.]  IMPLIED   CONDITION,  ETC.  627 

street;  tliat  before  the  erection  of  the  plaintiffs  road,  people 
could  safely  hitch  their  horses  in  front  of  his  premises,  and  that 
he  could  safely  drive  to  and  from  his  premises  -with  horses  and 
carriages.  The  court  held  that  the  plaintiff  was  not  entitled  to 
recover  the  damages  ensuing  from  these  acts  of  the  company, 
upon  the  ground  that,  even  if  the  acts  had  been  done  by  an 
individual  clothed  with  no  special  powers  from  the  State,  it 
would  not  have  created  an  actionable  injury.  The  work  done 
was  lawful.  It  was  performed  prudently  and  "with  as  little 
injury  as  possible  to  the  plaintiff's  property  consistenltly,"  etc. 
The  learned  judge  said :  "  In  the  absence  of  aU  statutory  provis- 
ions to  that  effect,  no  case,  and  certainly  no  principle,  seems  to 
justify  the  subjecting  a  person,  either  natv/ral  or  artificial,  in  the 
prudent  pursuit  of  his  own  lawful  business,  to  the  payment  of 
consequential  damages  to  other  persons  in  their  property  or  busi- 
ness. This  always  happens  more  or  less  in  all  rival  pursuits,  and 
often,  where  there  is  nothing  of  that  kind,  one  mill  or  one  store 
or  school  injures  another.  One's  dwelling  is  undermined  or  its 
lights  darkened,  or  its  prospect  obscured  and  thus  materially 
lessened  in  value,  by  the  erection  of  buildings  upon  the  lands 
of  other  proprietors.  One  is  beset  with  noise  or  dust  or  other 
inconvenience,  by  the  alteration  of  a  street  or  more  especially  by 
the  introduction  of  a  railway,  but  there  is  no  redress  in  any  of 
these  cases.  The  thing  is  lawful  in  the  railroad  as  much  as  in 
the  other  cases  supposed."  In  the  same  opinion  the  court  dis- 
poses of  a  question  between  one  Whitcomb  and  the  same  defend- 
ant, for  injuries  resulting  from  a  neglect  of  the  defendant  to 
build  a  proper  sluice  or  culvert  for  the  passage  of  a  stream  of 
water,,  whereby  the  plaintiffs  lands  were  injured.  For  the  neglect 
of  the  defendant  to  erect  such  a  culvert  as  was  necessary  and 
sufficient  for  that  purpose,  the  court  held  that  the  defendant  was 
clearly  liable  both  at  common  law  and  under  the  provisions  of  its 
charter. 

Sec.  '219.  implied  Condition,  that  the  Franchise  shall  be  properly 
exercised.  —  The  conferring  of  special  privileges  upon  an  individual 
or  corporation  to  exercise  a  particular  franchise  is  always  upon  the 
implied  understanding  that  the  franchise  shall  be  prudently  exer- 
cised, and  in  such  a  manner  as  to  inflict  the  least  injury  upon  others. 
It  is  upon  this  principle  that  it  is  held  that  where  there  are  two 
modes  of  exercising  the   right,  by  one  of  which  it  would  be  a 
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nuisance  to  others,  and  by  the  other  of  which  it  would  not,  the 
method  by  which  the  nuisance  would  be  avoided  must  be  adopted. 
Corporations  are  given  large  latitude  for  the  exercise  of  a  reasonable 
discretion  in  the  prosecution  of  their  work,  but  they  are  subject  to 
the  supervision  of  the  courts ;  and  if  they  abuse  this  discretion,  and 
exercise  it  in  a  careless  or  unreasonable  manner,  redress  may  be 
had  for  damages  resulting  therefrom,  either  at  law  or  in  equity.^ 
Damages  that  result  from  a  careless  or  unreasonable  exercise  of 
their  powers  are  not  treated  as  covered  by  the  franchise,  or  as 
having  been  contemplated  by  the  act  conferring  the  authority ; 
consequently  a  land-owner  whose  land  has  been  taken  under  the 
grant,  and  whose  damages  have  been  appraised  and  paid,  is  not 
thereby  debarred  of  a  remedy  for  damages  arising  from  such  a 
course,  whereas  he  would  be  if  the  damages  arose  from  a  prudent 
and  reasonable  exercise  of  the  powers  conferred.  Such  damages  are 
not  regarded  as  covered  by  the  appraisal  or  award,  and  may  be 
recovered  by  him,  as  well  as  by  one  whose  land  has  not  been  taken  ; 
as  all  such  acts  are  regarded  as  being  ultra  vires  and  not  protected 
by  the  grant.^  The  real  test  is  really  this :  all  the  natural  and 
probable  consequences  of  the  exercise  of  the  power  given  may  be 
said  to  have  been  within  the  contemplation  of  the  grant ;  but  those 
results  which  are  a  possible,  but  not  the  necessary  result  thereof,  are 
not  covered  by  the  grant,  and  liability  exists  therefor  as  much  as 
though  the  legislative  power  had  never  been  given. 

Sec.  220.  'What  is  a  Taking  of  Property. — In  determining  the 
scope  and  powers  of  an  individual  or  corporation  under  a  legislative 
grant,  reference  must  always  of  course  be  had  to  the  language  of 
the  grant,  to  ascertain  the  nature  and  extent  of  the  powers  granted, 
as  well  as  the  intent  of  the  legislature.  There  can  be  no  question 
that  the  legislature  has  full  and  ample  power  to  exempt  from  lia- 

1  Whitcomb  v.  "Vermont  Central  R.  E.         *  Eaton  v.  Boston,  Concord,  &  Maine 

Co.,  25Vt.  49;Reginai;.Scott,  3Q.  B.543.  E.  E.  Co.,  51  N.  H.  504;  12  Am.  Rep. 

Where  a  raflroad  company  is  authorized  to  147 ;  Baltimore  &  Potomac  E.  E.  Co.  v. 

construct  its  road  across  a  highway  upon  Magrader,  34  Md.  79  ;  6  Am.  Eep.  311; 

condition  that  it  shall  restore  the  highway  Cooper  v.  N.  British  R.  R.  Co.,  35  Jur. 

to  its  "former  state''  or  in  "a  sufficient  295;  Fletcher  v.  E.  E.    Co.,   25  Wend, 

manner  not  to  impair  its  usefulness,"  it  is  (N.  Y.)  462  ;  Stoughton  v.  State,  5  Wis. 

not  authorized  to  appropriate  any  part  of  291  ;   People  v.  Law,  34  Barb.   (S.  Y. ) 

the  highway  by  obstructions  which  ma-  494;  Hinchman  v.  R.  R.  Co.,  17  N.  J.  76; 

terially  impair  its  usefulness  for  the  pur-  Potter's  Dwarris  on  Statutes,  75  ;  First 

poses  of  public  travel.     Little  Miami  R.  Baptist  Church  v.    B.  R.   Co.,    5    Barb. 

R.  Co.  V.  Comm.  of  Greene,  31  Ohio  St.  (N.  Y.)  79;  Steele  v.  Western  Inland  NaT. 

338.  Co.,  2  Johns.  (N.  Y.)  283. 
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tility  for  injuries  that  do  not  operate  as  an  actual  taking  of  property 
within  the  letter  and  spirit  of  constitutional  provisions.  It  may 
not  always  be  easy  to  determine  what  really  amounts  to  a  taking 
of  property,  but  it  is  safe  to  say  that,  whenever  the  exercise  of  the 
right  operates  to  destroy  an  easement  incident  to  real  property ,i  or 
amounts  to  an  actual  physical  invasion  of  property  by  some  agency 
which  produces  injury  thereto,  or  imposes  a  burden  thereon,  this  is  a 
taking  of  property.  There  need  not  be  an  exclusive  appropriation 
of  the  property,  but  such  an  interference  with  the  beneficial  use 
thereof  as  operates  an  essential  abridgment  of  the  owner's  rights  inci- 
dent to,  and  an  essential  part  of,  the  estate.^  There  ought  to  be  no 
question  that  the  erection  of  gas-works,  or  the  setting  up  of  any 
other  noxious  trade  in  the  vicinity  of  premises,  that  emits  noxious 
odors,  which  are  sent  over  lands  in  quantity  and  volume  sufficient 
to  essentially  interfere  with  the  use  of  that  air  for  the  ordinary  pur- 
poses of  breath  and  life,  so  as  to  constitute  a  legal  nuisance,  is  such 
a  taking  of  property  as  the  legislature  may  not  permit  without  com- 
pensation. Strictly  speaking,  there  can  be  no  possible  distinction 
between  the  actual  taking  of  property,  or  a  part  of  it,  and  occupying 
it  for  the  erection  of  a  railroad  track  or  a  gas-house,  and  invading 
it  by  an  agency  which  operates  as  an  actual  abridgment  of  its  bene- 
ficial use,  and  possibly  a  complete  and  practical '  ouster.  By  the 
erection  of  such  works  a  burden  is  imposed  upon  the  estate;  the 
estate  is  actually  invaded  by  an  invisible,  yet  pernicious  agency,  that 
seriously  impairs  its  use  and  enjoyment,  as  well  as  its  value.  The 
impregnation  of  the  atmosphere  with  noxious  mixtures  that  pass 
over  land  is  an  invasion  of  a  natural  right,  incident  to  the  land  itself, 
and  essential  to  its  beneficial  enjoyment.  The  right  to  pure  air  is 
said  to  stand  upon  the  same  principle  as  the  right  to  pure  water ; 
it  is  au  incident  of  the  land,  annexed  to  and  a  part  of  it,  and  it  is  as 
sacred  as  the  right  to  the  land  itself^  Therefore,  I  apprehend  that 
according  to  a  strict  construction  of  the  Constitution,  the  legislature 
has  no  power  to  shield  a  railway  company  from  liability  for  the 

^  Duke  of  Buccleugh  v.  Metropolitan  question  and  reviews   the   principal  au- 

Board  of  Works,  L.  R.  5  H.  L.  418;  Chap-  thorities  bearing  upon  the  question,  — an 

man  v.  Oshkosh  K.  R.  Co.,  33  Wis.  629.  opinion  worthy  of  careful  study.     He  says: 

"  Nevins  v.  Peoria,  41  111.  502  ;  People  "  The  principle  must  be  the  same,  whether 

V.   Kerr,    37  Barb.  (N.  Y.)  357  ;  Wyne-  the  owner  is  wholly  deprived  of  the  use  of 

hamer  v.  The  People,  13  N.  Y.  378.     See  his  land  or  only  partially  deprived  of  it." 
Eaton  B.  Boston,  Concord,  &  Montreal  R.         '  Salvini).  North  Brancepeth  Coal  Co., 

E.  Co.,  51  N.  H.  504;  12  Am.  Rep.  147,  31  L.  T.  (n.  s.)  156. 
in  which  Smith,  J.,  ably  discusses  this 
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consequences  of  the  exercise  of  its  franchise  when  they  produce  such 
results,  any  more  than  it  has  to  authorize  the  flooding  of  lands  or 
tiie  permanent  diversion  of  a  stream.^  But  the  courts  universally 
hold  that  they  are  exempt  from  liability  for  all  merely  consequential 
injuries  except  where  the  statute  otherwise  provides,  unless  the 
injury  is  produced  by  an  actual  physical  agency. 

Sec.  221.  Fovrer  of  Parliament,  in  England,  omnipotent.  —  In 
England  the  power  of  Parliament  is  omnipotent.  It  is  not  re- 
stricted  in  the  exercise  of  its  discretion  in  reference  to  the  taking  of 
private  property  for  public  purposes,  as  our  State  legislatures  are ; 
but  it  is  provided  by  law  that  compensation  shall  be  made  for  all 
lands  taken,  and  for  all  "  injuriously  affected."  Under  this  statute 
the  courts  hold  that  no  liability  exists  except  in  respect  to  damages 
which  would  have  been  the  ground  of  an  action  if  the  act  occasion- 
ing it  had  been  done  without  the  authority  of  the  statute.*  There- 
fore, the  decision  of  the  English  courts  upon  questions  of  this  char- 
acter are  not  always  applicable  to  cases  arising  here,  where  the 
legislature  is  surrounded  with  constitutional  checks  and  provisions 
circumscribing  and  limiting  its  power. 

Sec.  222.  No  Remedy  can  be  had  for  Injuries  purely  Consequential, 
etc.  —  For  injuries  that  are  purely  consequential,  and.  are  the  result 
of  an  act  done  within  the  scope  of  the  power  granted,  and  which 
arise  from  a  proper  and  necessary  exercise  of  the  power  given,  and 
that  can  in  no  sense  amount  to  an  actual  invasion  or  taking  of 
property,  no  remedy  can  be  had  by  one  whose  land  has  not  been 
taken,  unless,  as  is  the  case  in  Illinois  and  some  of  the  other  States^ 
the  statute    provides   for  compensation  for    property  taken  "or 

'  People  V.  New  York  Gas-light  Co.,  In  People  v.  New  York  Gas-light  Co.,  6 

64  Barb.  (N.  Y.)  55;  Carhart  v.  Auburn  Lans.  (N.  Y.)  467,  the  court  held  that  the 

Gas-light  Coi,  22  id.  297;  Crittenden  ».  authorily  conferred  by  the  legislature  upon 

"Wilson,  5  Cow.  (N.  Y.)   165.     In   Pent-  a  company  to  manufacture  gas  in  a  certain 

land  V.  Henderson,  17  D.  542,  it  was  held  place  precludes  the  State  from  proceeding 

that  even  though  the   defendant  had  a  against  it  by  indictment  for  creating  a 

license  for  the  prosecution  of  his  trade  in  nuisance  by  unwholesome  smells,  etc.,  if 

the  locality  complained  of,  this  did  not  its  buildings  and  processes  are  of  the  best 

protect  him  from  liability  if  his  slaughter-  kind,  and  its  works  conducted  in  a  proper 

house  became  a  nuisance^     Broadbent  v.  manner.     But   the    court    expresses   the 

Imperial  Gas  Co.,  7  D.  M.  &  G.  450.     In  opinion  that  they  are  not  thereby  pro- 

Bamford  v.  Tumley,  8  B.  &  S.  62,.  it  was  tected  from  liability  to  individuals  who 

held  that  that  is  a  bad  law,  which,  for  sustain  damagp  therefrom, 
public  benefit,  mflicts  loss  upon  a  citizen         ^  Begina   v.   Metropolitan-    Board   of 

without  compensation.     Cooper  v.  Korth  Works,  3  B.  &  S.  710  ;  New  Blver  Co,  v. 

British   Ey.    Co.,   1   Macphi    (So.)  499  ;  Johnson,  2  K  &  E.  435.. 
Mumford  v.  Oxford,  &c.  Ky.,  1  H.  &  N.  34. 
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damaged"   by  the  use.^     But  for  consequential  injuries  resulting 
from  an  excess  of  power,  or   from  an  exercise  thereof  in  an  im- 


1  Damages  having  been  assessed  for 
the  construction  of  a  tunuel,  all  future 
damages,  arising  from  vibration  and  the 
natural  subsidence  of  the  tunuel,  were  held 
to  be  embraced  in  the  assessment.  Croft 
V.  London,  &c.  Ry.  Co.,  3  B.  &  8.  436. 
In  Dodge  v.  The  County  Commissioners, 
3  Met.  (Mass.)  380,  Shaw,  C.  J.,  said  : 
"'This,  is  an  applieation  for  a  writ  of 
mandamus  to  the  commissioners,  requiring 
them  to  assess  damages  for  the  petitioners 
agaiust  the  Eastern  SaUroad  Company. 
The  facts,  as  set  forth  in  the  petition  and 
admitted  by  the  answer  of  the  commis- 
sioners, are,  that  the  plaiutiffs  are  owners 
of  a  lot  of  land  in  Beverly  w'itji  a  house 
thereon,  siituated  near  the  limits  of  the 
railroad,  but  not  withia  them ;  that  the 
railroad  is  near  a  ledge  of  rock  ;  that  the 
company,  by  the  necessary  operation  of 
blafitimg  said  ledge  of  rock,  for  the  purpose 
of  grading  their  railroad,,  greatly  damaged 
and  nearly  destroyed  the  petitioners!  house. 
This  case  presents  the  c[Bestion  whether,, 
under  the-provisions  of  the  Revised  Statutes 
respecting  raUroads,  one,  can  hav?  compen- 
sation for  damages,  whose  laud  has  not 
been  directly  taken  for  the  site  of  the  rail- 
road,, nor  for  supplying  materials  for  its 
eonstruction.  It  is  not  now  necessarily  a* 
question,  whether  the  property  of  an  in,- 
dividual,  thus  necessarily  and  injuriously 
affected,  and  in  effect  withdrawn  from  the 
profitable  use  and  beneficial  control  of  the 
owner,  is  appropriated  to  public  uses 
within  the  provision  of  the,  10th  article, 
of  the  Declaration  of  Rights,  It  was  quite 
competent  for  the  l6gislq,ture,  in  proyid- 
ing  for  the  prosecution  of  a  great  public 
work,  to  require  compensation  to  be  made 
to  persons  injuriously  affected  by  it,  though 
not  a  case  coming  within  the  express  requi- 
sitions of  the  Bill  of  Eights, ;  and  the  corpor 
ration,  by  accepting  the  act  of  incorpora- 
tion, became  bound  by  such  provisiona. 
It  is  a  question,  therefore,  depending  on 
the  construction  of  the  Rev,  Sts.  c.  39, 
which  are  referred  to  and  made  part  of 
their  act  of  incorporation.  It  is  contended, 
however,  on  the  part  of  the  railroad  com- 
pany, that  the  remedy  for  a  damage  like 
that  of  the  petitioners,  where  no  land  ia 


taken  or  appropriated,  is  not  to  be  sought 
by  an  application  to  the  county  commis- 
sioners, but  by  an  action  at  common  law. 
But  it  has  been  truly  answered,  on  the 
part  of  the  petitioners,  that  it  is  a  reason- 
able and  now  well-settled  principle,  that 
when  the  legislature,  under  the  right  of 
eminent  domain,  and  for  the  prosecution 
of  works  for  public  use,  authorize  au  act 
or  series  of  acts  the  natural  and  necessary 
consequence  of  doing  which  will  be  damage 
to  the  property  of  another,  and  provide  a 
mode  for  the  assessment  and  payment  of 
the  damages  occasioned  by  such  work,  the 
party  authorized,  acting  within  the  scope 
of  his  authority,  ia  not  a  wrong-doer  ;  an 
action  will  not  lie  as  for  a  tort ;  and  the 
remedy  is  by  the  statute,  and  not  at  com- 
mon law.  Stevens  v.  Middlesex  Canal,  12 
Mass.  466  ;  Stowell  f;  Flagg,  11  Mass. 
364  ;  Lebanon  «.  Olcott,  1  N.  H.  339  ; 
Calking  v.  Baldwin,  4  Wend.  (N.  Y.) 
667.  Still,  the  question  recurs,  whether 
the  statute  does  provide,  such  remedy  in 
the  case  stated.  The  provision  is  this : 
"  Every  railroad  corporation  shall  be  liable 
to  pay  all  damages  that  shall  be  occasioned 
by  laying  out,  and  making  and  maintain- 
ing their  road,  or  by  taking  any  land  or 
materials  as  provided  in  the  pieceding 
section,"  etc.  Rev.  Sts.  o.  3S,  §  56.  The 
court  are  of  opinion,  that,  the  provision  ia 
broad  enough  to  embrace  damage  done  to 
real  estate,  like  that  which  the  petitioners 
have  sustained.  It  is  like  the  case  of  a 
house  situated  on  the  brisk  of  a  deep 
cutting,  so  as  to  become  insecure,  and  so. 
that  it  is  necessary  to  remove  it.  It  is  a 
damage  occasioned  by  the  laying  out  and. 
making  of  the  road.  But  it  is  contended 
that  this  is  to  be  limited  by  reference  to 
§§  54,  55,  proyiding  forthe  taking  of  lands 
for  the  line  of  the  road,  and  also  for  ma- 
terials, if  without  the  limits  of  the  road, 
by.  authority  of  the  commissioners.  But 
we  can  perceive  no  ground  upon  which  the 
plain  proWsion  of  §  56  is  to  be  so  limited. 
It  undoubtedly  provides  for  damages  in 
those  cases  ;  but  it  does  not  limit  the  pro< 
vision  to  those  cases.  But  it  is  said  that, 
the  damage  done  to  the  petitioners'  house, 
not  on  the  line  of  the  railroad,  was  acei^ 
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proper  or  careless  or  negligent  manner,  a  remedy  may  he  had.    The 
statutory  power  only  operates  as  a  defence  where  the  conseqiiences 


dental  and  consequential,  and  not  the 
necessary  effect  of  making  the  railroad. 
The  statement  made  in  the  petition,  and 
admitted  in  the  answer,  is,  that  the  com- 
pany located  and  constructed  their  rail- 
road through  land  next  adjoining  that  of 
the  petitioners  ;  that  they  contracted  with 
persons  to  blast  a  ledge  of  rocks,  in  such 
adjoining  land,  and  agreed  to  indemnify 
them  against  any  damage  arising  there- 
from ;  and  that,  in  blasting  said  rocks,  the 
house  of  the  petitioners  was  necessarily 
destroyed.  An  authority  to  construct  any 
public  work  carries  with  it  an  authority  to 
use  the  appropriate  means.  An  authority 
to  make  a  railroad  is  an  authority  to  re- 
duce the  line  of  the  road  to  a  level,  and 
for  that  purpose  to  make  cuts,  as  well 
through  ledges  of  rock  as  through  banks 
of  earth.  In  a  remote  and  detached  place, 
where  due  precautions  can  be  taken  to  pre- 
vent danger  to  persons,  blasting  by  gun- 
powder is  a  reasonable  and  appropriate 
mode  of  executing  such  a  work ;  and  if 
due  precautions  are  taken  to  prevent  un- 
necessary damage,  is  a  justifiable  mode. 
It  follows  that  the  necessary  damage  oc- 
casioned thereby  to  a  dwelling-house  or 
other  building,  which  cannot  be  removed 
out  of  the  way  of  such  danger,  is  one  of  the 
natural  and  unavoidable  consequences  of 
executing  the  work,  and  within  the  pro- 
visions of  the  statute.  Of  course,  this 
reasoning  will  not  apply  to  damages  oc- 
casioned by  carelessness  or  negligence  in 
executing  such  a,  work.  Srtch  careless  or 
negligent  act  would  be  a  tort,  for  which  an 
action  at  law  would  lie  against  him  who 
commits,  or  him  who  commands  it.  But 
where  all  due  precautions  are  taken,  cmd 
damage  is  still  necessarily  done  to  fixed 
property,  it  alike  is  within  the  letter  and 
the  equity  of  the  statute,  ami  the  county 
commissioners  have  authority  to  assess  the 
damages.  This  court  are  therefore  of 
opinion,  that  an  alternative  writ  of  man- 
damus be  awarded  to  the  county  commis- 
sioners, to  assess  the  petitioners'  damages 
or  return  their  reasons  for  not  doing  so." 
In  Sabin  ».  Vermont  Central  R.  R.  Co., 
25  Vt  863,  the  question  was  in  regard  to 
the  jurisdiction  of  the  commissioners  ap- 


pointed to  estimate  land  damages  under 
the  defendants'  charter  as  to  consequential 
damages  to  land  not  taken.  In  this  case, 
the  words  of  the  act  of  incorporation  are 
of  very  great  extent  in  regard  to  the 
appraisal  of  consequential  damages  to  all 
owners  of  land  or  real  estate  any  portion 
of  which  is  taken,  which  was  the  plaintiff's 
case.  The  court  say  :  "The  owner  is  to 
have  appraised  to  him  all  damages  which 
he  shall  be  likely  to  sustain  by  the  occu- 
pation of  his  land  for  a  railway.  This 
must  include,  not  only  all  direct  loss,  in 
being  deprived  of  the  use  of  the  land  taken, 
but  all  consequential  damage  to  the  re- 
maining lands  which  may  fairly  and 
reasonably  be  supposed  to  have  been  within 
the  contemplation  of  the  commissioners 
in  making  their  appraisal.  This,  too, 
must  have  reference,  not  only  to  the  run- 
ning of  the  road,  but  to  all  special  and 
peculiar  annoyances  during  the  construc- 
tion of  the  road.  But  it  must  be,  of 
course,  the  ordinary  and  probable  conse- 
quents of  such  acts  and  operations ;  that 
which  is  not  of  the  ordinary  course  of  con- 
sequents is  not  to  be  taken  into  the 
account ;  and  what  is  not  to  be  taken  into 
the  account  in  making  the  appraisal,  is 
not  of  course  barred  by  the  appraisal  and 
payment  of  the  damages.  The  claim  for 
the  use  of  plaintiff's  land  by  defendants, 
for  a  cartway  during  the  construction  of 
their  road,  would  seem  to  come  clearly 
without  the  limits  of  the  appraisal.  The 
most  that  could  be  said  to  come  fairly 
within  the  appraisal,  in  regard  to  the  use 
of  the  adjoining  lands,  for  passage  during 
the  construction  of  the  railway,  would 
only  extend  to  gaining  access  to  the  land 
taken.  It  could  scarcely  be  claimed  that 
the  use  of  the  adjoining  land  for  a  cartway 
could  be  fairly  within  the  contemplation 
of  the  appraisal.  It  could  not  then  be 
known,  with  any  degree  of  practical  ap- 
proach towards  certainty,  how  much  ma- 
terial at  any  given  point  it  would  become 
necessary  to  bring  from  a  distance,  or  at 
what  point  it  would  be  necessary  to  use 
the  adjoining  land  as  a  cartway,  or  wheth- 
er any  such  necessity  would  occur.  And 
indeed,  it  is  ordinarily  supposed  that  the 
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.  are  fairly  within  the  contemplation  of  the  legislature,  to  be  gathered 
from  the  grant,  and  the  nature  of  the  powers  granted,  and  the  loca- 


cartways  will  be  upon  the  six  .rods  taken 
for  the  railway.  And  where  a  different 
course  is  pursued,  it  is  ordinarily  done 
for  convenience,  and  not  of  necessity.  So 
that  such  a  use,  without  permission,  is 
ordinarily  a  mere  trespass.  There  seems, 
therefore,  to  be  made  out  a  right  of  re- 
covery to  this  extent.  But  the  other 
portion  of  the  plaintiff's  claim  seems  not 
to  come  fairly,  certainly  not  clearly,  with- 
in the  same  general  principle.  And  it 
presents  a  question  undoubtedly  of  veiy 
considerable  difficulty,  when  we  are  in- 
quiring for  the  mere  equity  of  a  particular 
case.  But  all  cases,  and  especially  cases 
involving  such  mighty  interests,  and  ulti- 
mately such  vast  consequences,  in  the 
infinity  of  their  number  and  variety,  must 
be  decided  upon  such  general  principles  of 
reasoning  and  justice  as  commend  them- 
selves to  the  common  mind,  regardless  of 
those  trivial  inequalities  in  detail,  which 
no  degree  of  finite  labor  or  wisdom  can 
fuUy  prevent  or  equalize.  In  this  case,  if 
ledges,  or  loose  stone  of  considerable  size, 
are  upon  the  land  taken  for  the  track  of 
the  road,  at  the  time  of  the  appraisal,  it 
would  naturally  be  in  the  mind  of  the 
appraisers  that  the  stone  must  be  removed 
in  the  course  of  constructing  the  road ; 
and  being  of  a  character  only  removable 
ordinarily  by  blasting,  it  must  occur  to 
them  that  fragments,  more  or  less,  must 
be  thrown  upon  the  adjoining  lands,  and 
that  it  would  be  necessary  to  go  upon  the 
land  to  remove  such  fragments.  It 
would  be  duty  of  the  company,  no  doubt, 
to  conduct  this  blasting  in  such  a  way  as 
to  do  the  least  possible  injury  to  the  ad- 
joining lands  ;  and  when  by  such  opera- 
tion stones  were  thrown  without  the 
limits  of  the  land  taken  by  the  road,  by 
unavoidable  necessity,  to  remove  them  as 
soon  as  it  could  reasonably  be  done.  And 
the  fact  that  such  fragments  were  em- 
bedded in  the  soil,  could  make  no  differ- 
ence. It  could  not  be  allowable  for  them 
to  suffer  the  stone  to  remain  thus.  There 
is  no  necessity  for  this,  but  there  is  for 
throwing  them,  to  some  extent,  upon  the 
adjoining  land.  It  seems  probable  enough, 
from  the  facts  detailed  in  the  present  case, 


that  the  damages  sustained  arose  chiefly 
from  not  removing  the  stone  in  due  sea- 
son. But  the  recovery  below  went  upon 
the  gi'ound  that  the  defendants  had  no 
right  to  throw  the  stone  upon  the  plain- 
tiff's  land.  It  therefore  becomes  neces- 
sary to  consider  that  question.  The 
Massachusetts  courts  seem  to  have  con- 
sidered that  for  damages  of  this  character 
no  action  will  lie,  if  there  is  no  want  of 
ordinary  care  on  the  part  of  the  company. 
And  no  doubt,  for  any  such  want  of  com- 
mon care,  whether  in  conducting  the 
operations  of  construction  or  in  not  reliev- 
ing a  party  from  necessary  temporary  loss 
or  inconvenience,  the  action  should  be 
case,  and  not  trespass.  And  the  party  is 
not  to  be  made  a,  trespasser  ab  inilio, 
by  mere  nonfeasance.  Stoughton  v. 
Mott,  25  Vt.  668.  Indeed,  it  has  not 
been  claimed  that  the  plaintiff  might  main- 
tain trespass  for  this  injury,  except  upon 
the  ground  that  the  defendants  had  no 
right  to  throw  the  stone  upon  the  plain- 
tiff's  land.  It  seems  to  us  very  obvious 
that  the  right  of  the  defendants  to  blast 
these  rocks,  in  a  reasonable  and  prudent 
manner,  did  exist,  and  was  conferred  by 
the  decision  of  the  commissioners  apprais- 
ing the  plaintiff's  damages.  And  if  we 
test  the  effect  of  that  adjudication  by  the 
ordinary  test  of  the  extent  of  judgments 
in  merging  claims,  namely,  that  every 
claim  is  barred  which  was  presented,  or 
which  might  have  been  presented,  under 
the  particular  question  before  the  commis- 
sioners, there  will  be  little  ground  of  ques- 
tion remaining.  The  plaintiff  had  the 
right  to  claim,  and  was  of  course  bound  to 
present  his  claim,  for  all  damages  he  was 
likely  to  sustain,  not  only  in  the  running 
of  the  road,  by  fires  of  engines  and  the 
like,  but  in  the  building  of  the  road,  in  the 
ordinary  mode,  where  blasting  is  univer- 
sal, —  and  this  not  in  respect  of  the  land 
taken  only,  but  of  the  remaining  land,  as 
has  been  repeatedly  decided.  And  if  this 
claim  was  not  presented  when  it  might 
have  been,  it  is  barred  upon  general  prin- 
ciples universally  recognized,  that  no  one 
shall  be  again  called  in  question  for  what 
was,  or  what  might  and  should  have  been 
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tion  to  which  it  is  applicable.  Where  a  person  whose  lands  have 
been  takea  under  legislative  authority,  whose  damages  have  been 
appraised,  sustains  special  damage  from  the  exercise  of  the  power 
on  his  soil,  his  damages  are  treated  as  covered  by  the  appraisa^. 
unless  they  arise  from  an  excess  of  power,  or  from  a  careless  or  im- 
proper execution  of  the  powers  conferred.^    But  for  injuries,  resulting 


iidjudicated.  It  seems  to  us  that  to  deny 
the  defendants  the  right  to  excavate 
by  blasting  is  to  deny  them  the 
right  to  construct  their  road ;  and 
if  they  have  the  right  to  bkst,  they  are 
no  more  liable,  or  in  any  different 
form,  from  what  all  citizens  are,  for  the 
prudent  conduct  of  their  legal  business, 
which  may  be  attended  with  injurious  con- 
sequences to  others.  If  the  throwing  of 
fragments  of  rock  is  an  unavoidable  con- 
sequence, then  so  far  as  the  owner  of  land 
taken  is  concerned,  his  probable  and  pro- 
spective damage  as  to  his  remaining  land 
is  to  be  appraised  ;,  and  if  he  does  not 
make  such  claim,  or  if  more  damage  occurs 
than  was  anticipated  at  the  time,  he  is 
equally  barred  as  if  his  claim  had  been 
presented,  or  less  damages  had  occurred 
than  was  appraised.  As  we  have  inti- 
mated, it  is  clear  that  for  blasting  at  im- 
proper seasons,  thereby  causing  unnecessary 
damage  to  crops,  and  for  doing  it  in  an  im- 
prudent or  unskilful  manner,  or  for  not  re- 
moving the  stone  in  due  time,  —  and  that 
must  be  considered  the  shortest  time  in 
which  It  can  be  done,  and  with  the'  least 
itgury  to  the  land,  —  the  party  is  entitled 
to  his  remedy  in  the  proper  foi-m.  But  if 
the  defendants'  charter  confers  the  right 
to  do  the  act,  of  which,  as  we  have  said, 
there  can  be  no  doubt,  it  seems  to  ns  im- 
possible to  aUow  the  action  of  trespass  for 
the  original  act,  thereby  treating  it  as  un- 
lawful. And  it  is  too  well  settled  to  be 
now  brought  in  question  that  no  mere 
omission,  or  want  of  care  or  skill  in  doing 
a  lawful  act,  will  render  such  act  a  tres- 
pass by  relation.  In  a  late  Ehglish  case, 
Sharrod  v.  London  &  Northwestern  Ey. 
Co.,  4  Eng.  Law  &  Eq.  401,  it  is  held  that 
a  railway  train  being  under  the  control  of 
a  rational  agent,  the  company  are  never 
liable  in  trespass  for  any  damages  done  by 
such  train.  This  is  undoubtedly  the  gen- 
eral rule  in  relation  to  master  and  servant, 


unless  where  the  master  gives  express  com- 
mand to  the  servant  to  do  the  act.  But 
if  that  rule  is  to  be  applied  to  railway 
companies'  to  the  fullest  extent,  they  are 
never  liabla  in  trespass,  for  it  is  scarcely 
supposable  that  they  would,  by  a  corpo- 
rate votej  direct  an  act  which  should  prove 
unlawful.  Certainly  they  would  seldomi 
do  this.  Most  of  the  acts  of  railway  com- 
panies, in  their  construction  and  opera- 
tion, are  done  by  their  servants  and  agents, 
without  any  corporate  vote.  It  would  be 
absurd  to  conjecture  for  a  moment,  that 
the  multifarious  detail  of  the  business  of 
such  a  company  came  even  before  the 
board  of  directors.  It  is  —  almost  of  neces- 
sity, in  order  to  secure  efficiency  and  di&> 
patch,  with  any  tolerable  degree  of  safety 
—  intrusted,  almost  without  restriction,  to 
one  directing  and  controlling  mind.  All 
the  acts,  then,  of  this  superintendent,  and 
of  his  subordinates,  who  are  from  necessity 
the  merest  instruments,  —  and  the  more  so 
the  better,  as  railway  men  tell  us,  —  should 
be  regarded  as  the  acts  of  the  company. 
Yt.  C.  E.  E.  Co.  V.  Baxter,  22  Yt.  365l. 
The  case  of  Dodge  v.  The  County  Com- 
missioners, 3  Met.  (Mass.)  380,  goes  to 
the  full  extent  of  the  deoisixin.  we  here 
make,  possibly  further." 

1  Attorney-General  v.  Birmin^am,  i 
E.  &  J.  528  ;  Johnson  v.  Providence  K.  K. 
Co.,  10  E.  I.  365  ;  Merrifiddu.  "Worcester* 
110  Mass.  216  ;  State  «i  Parrott,  71  N.  C. 
311 ;  Harris  ».  Thompson,  9  Barb.  (N.  Y.) 
360 ;  Steele  v.  Inland  Locks,  2  Johns. 
(N.  Y.)  283  ;  Lexington,  &o.  E.  E.  Co.  v. 
Applegate,  8  Dana  (Ky.),  289;  Eex  v. 
Morris,  1  B.  &  Ad.  441 ;  Mohawk  Bridge 
Co.  V.  Utica,  &e.  E.  E.  Co.,  6  Paige's  CK 
(N.  Y.)  554 ;  Hamilton  v.  N.  Y.  &  Har- 
lem R.  B.  Co.,  9  id.  171 ;  Bloodgood  v. 
Mohawk,  &c.  E.  R.  Co.,  18  Wend.  (N.  Y.). 
1  ;  Fletcher  v.  Auburn  B.  E.  Co.,  25  id> 
462;  Canal  Co.  v.  E.  E.  Co.,  9  Paige 
(N.Y.),  323  ;  Crittenden  v.  Wilson,  6  Cow. 
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from  the  use  of  the  premises  of  another,  a  recovery  may  be  had,  and 
the  award  of  damages  does  not  cover  the  same.^  But  where  a  per- 
son's premises  or  a  portion  thereof  are  taken,  all  probable  conse- 
quential injuries  are  to  be  considered  as  elements  of  damage,  and  in 
some  cases,  especially  where  the  railway  is  laid  in  a  public  street, 
such  injuries  generally  constitute  the  principal  element.  Thus,  in  a 
recent  New  York  case,^  where  an  elevated  railway  was  erected  in  the 
street  in  front  of  the  plaintiff's  premises^  so  as  to  interfere  wiih.  his 
easement  of  light  and  air,  and  to  create  noise  and  vibration  by  the 
passage  of  trains,  it  was  held  to  amount  to  a  taking  of  property  which 
entitled  the  plaintiff  to  compensation. 

(H.  Y.)  165  ;  Brown  v.  Cayraga  E.  E.,  12  arisaig,  from  such  exBKcisB,,  without  fault 

U.  Y.  487  ;  Afctomey-General©.  Met.  Bd.  or  negjigence  on  Us  part.     Boothby  v. 

of  Works,  1  H.,  &  M.  320  ;,  Ware  v.  Ee-  Androscoggin,  &c.  E.  E.  Co.,  SI  Me.  318  ; 

gents  Canal  Co.,  3  D.  &  J.  227;  Coats  v.  Burroughs^  ».  Housatonic.  E..  E.  Co.,  IS 

Clarence,  &:c.  Ey.  Co.,  1  E.  &  M.  181 ;  Conn.   124 ;  Lawler  i>.  Baring,  Boomr  Co., 

Stainton   v.   Woolrych,    23    Beav.    234  ;  56  Me.  443 ;  Hatch  «.  Yeimont,  &o.  E.  E. 

Broadbent  v.  Imperial  Gas  Co.,  7  De  6.  M.  Co.,  25  Vt.  49  ;  Cleveland  &  Pittsb.  E.  E. 

&  G.  459i     When  the  legislature,,  in  the  Co.  u.  Speer,,  56  Fenn..  St.  325  ;,  Sumner  v. 

legitimate  exercise  of  the  right  of  eminent  Eichardson.  Lake  Dam  Co.,  71  Me.  84. 
domain,  has  chartered  a.  corpoiatioa  with         '  Eaton  v.  Boston,,  &c.  E.  E.  Co.,  51 

certain  powers  and  privileges,,  the  corpora-  N.  H.  504  ;  12  Am.  Eep.  147. 
tion  in  the  exercise  of  its  corporate  nights         ^  Stoty  v.  N.  Y.  Elfevatedi  E.  E.  Co., 

is  not  liable  for  consequential  damages  90  N.  Y.  122  ;  43  Am.  Bep.  146. 
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Sec.  223.  Eight  of. — The  right  of  the  sovereign  to  take  the  prop- 
erty of  private  persons  for  public  purposes  is  an  important  and 
essential  right,  and  one  which  is  conceded  under  all  forms  of  govern- 
ment, and  has  always  existed.  In  this  country,  however,  a  limita- 
tion is  placed  upon  the  power  by  the  national  Constitution,  and 
such  property  can  only  be  taken  for  public  purposes,  and  upon  just 
compensation.!    The  right  is  possessed  by  the  State  as  a  necessary 


*  McLauchlin  v.  Charlotte  B.  E.  Co., 
5  Rich.  (S.  C.)  L.  583  ;  Freedle  v.  North 
Carolina  R.  B.  Co.,  4  Jones  (N.  C),  L. 
89  ;  Mount  Washington  Boad  Co.,  m  re, 
85  N.  H.  134  ;  Hamilton  v.  Annapolis 
E.B.  Co.,  1  Md.  Ch.  107;  Nichols  v. 
Somerset,  &c.  B.  R.  Co.,  43  Me.  356  ; 
EvansviUe,  &c.  R.  B.  Co.  v.  Grady,  6 
Bush  (Ky.),  144  ;  Mims  v.  Macon,  &o. 
B.  R.  Co.,  3  Ga.  333  ;  Enfield  Toll  Bridge 
Co.  V.  Hartford,  &c.  B.  R.  Co.,  17  Conn. 
40  ;  Rensselaer  &  Saratoga  R.  R.  Co.  v. 
Davis,  43  N.  Y.  137  ;  Edgewood  R.  R. 
Co.'s  Appeal,  79  Penn.  St.  257  ;  Giesy  v. 
Cincinnati,  &c.  B.  R.  Co.,  4  Ohio  St. 
808  ;  Beekman  v.  Saratoga,  &c.  R.  R.  Co., 


3  Paige  Ch.  (N.  Y.)  45  ;  Buffalo,  &c. 
R.  R.  Co.  V.  Brainard,  9  N.  Y.  100.  The 
right  of  eminent  domain  by  which  the 
State  is  authorized  to  take  private  property 
for  public  use,  when  the  necessities  of 
the  covmtry  require  it,  is  an  inherent  right 
of  the  State  government ;  although,  un- 
der the  Constitution,  compensation  must 
be  made  to  the  owner  of  property  so 
taken.  Young  v.  Harrison,  Ga.  130. 
When  a  State  grants  a  tract  of  land  an 
estate  in  fee  passes,  as  much  as  if  a  private 
individual  grants  it ;  but  in  each  case  it 
is  subject  to  the  power  of  being  taken  for 
public  use  on  compensation  being  made. 
The  right  rests  upon  the  principle  that 
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attribute  of  sovereignty,  and  may  be  exercised  not  only  in  its  own  be- 
half, but  also  in  favor  of  any  corporation  or  individual  for  a  public 
'  1   The  right  is  not  derived  from  the  Constitution,  but  is  inlier- 

that  it  belongs  to  a  corporation  chartered 
by  a  State  law,  exempts  it  from  the  opera- 
tion of  this  principle.  Alabama  &  Florida 
E.  K.  Co.  V.  Kenney,  39  Ala.  N.  s.  307. 
It  is  pot  restricted  by  any  disability  of 
the  owner  of  the  land  appropriated. 
When,  therefore,  the  State  authorizes  the 
appropriation  of  private  property  for  the 
public  good,  the  consent  of  the  owner  is 
not  necessary.  The  owner  has  the  right, 
alone,  to  demand  in  the  mode  pointed  out 
by  law,  the  compensation  secured  by  the 
constitution,  as  a  condition  precedent  to 
the  vesting  of  the  fee  in  the  company  ; 
but  has  no  power  of  resistance.  East  Ten- 
nessee &  Virginia  E.  E.  Co.  v.  Love,  3 
Head  (Tenn.),  63.  The  right  rests  upon 
the  public  necessity,  and  can  only  be  ex- 
ercised where  such  necessity  exists.  But 
this  necessity  relates  rather  to  the  nature  of 
the  property  and  the  uses  to  which  it  is  ap- 
plied than  to  the  exigencies  of  the  particular 
case;  and  it  is  no  objection  to  the  exer- 
cise of  the  power,  that  lands  equally 
feasible  could  be  obtained  by  purchase. 
Giesy  v.  Cincinnati,  &c.  E.  E.  Co.,  4 
Ohio  St.  308.  A  statute  authorizing  one 
railroad  corporation  to  acquire  by  pur- 
chase all  the  property  of  another  railroad 
corporation,  with  a  proviso  that  nothing 
in  the  act  contained  should  in  any  wise 
affect  any  right  whatever  of  any  stock- 
holder in  the  latter,  and  that  such  pur- 
chase should  be  made  with  the  consent 
of  the  stockholders  of  the  latter  com- 
pany, it  was  held  to  require  the  consent 
of  all  the  stockholders  to  the  transfer.  A 
simple  power  to  purchase  upon  consent 
does  not  involve  the  doctrine  of  eminent 
domain.  Kean  v.  Johnson,  9  ff.  J.  Eq.  401. 
1  Weir  V.  St.  Panl,  &c.  B.  E.  Co.,  18 
Minn.  15.5  ;  Leisse  v.  St.  Louis,  &c.  E.  E. 
Co.,  2  Mo.  App.  105.  Territorial  gov- 
ernments may  exercise  the  power.  War- 
ren V.  First  Division  of  St.  Panl,  &c. 
E.  E.  Co.,  18  Minn.  384;  Swan  v. 
Williams,  2  Mich.  427.  In  the  exercise 
of  the  power  of  eminent  domain  the  legis- 
lature are  the  exclusive  judges  of  the  de- 
gree and  quality  of  interest  which  are 
proper  to  be  taken  from  an  individual  and 


individual  interests  must  be  subservient 
to  those  of  the  public,  and  must  yield 
when  the  public  exigency  requires,  but 
then  only  upon  ample  compensation. 
This  doctrine  holds  in  respect  to  a  corpo- 
rate franchise.  Enfield  Toll  Bridge  Co.  v. 
Hartford  &  New  Haven  E.  E.  Co.,  17 
Conn.  40.  All  grants  of  land  made  by  a 
State,  although  irrevocable,  are  subject  to 
the  right  of  eminent  domain,  unless  it  is 
expressly  relinquished.  A  grant  to  a  rail- 
road corporation  of  the  right  of  way  over 
lands  before  granted  to  the  trustees  of  a 
canal  company,  does  not  violate  the  grant 
made  by  the  State  to  those  trustees.  The 
effect  likely  to  be  produced  by  the  open- 
ing of  the  railroad  in  diminishing  the  re- 
venues of  the  canal,  is  no  violation  of  the 
contract  between  the  State  and  the  trus- 
tees. Illinois  &  Michigan  Canal  v.  Chi- 
cago &  Eock  Island  B.  B.  Co.,  14  111.  314. 
It  is  a  power  essentially  different  from 
that  of  taxation,  in  regard  to  which  there 
is  no  constitutional  restriction,  and  no 
guaranty  'for  its  just  exercise,  except  in 
the  discretion  of  the  legislature.  Peo- 
ple V.  Mayor  of  Brooklyn,  4  N.  Y.  419  ; 
Cincinnati.  &c.  E.  E.  Co.  v.  Clinton  Co. 
Commissioners,  1  Ohio  St.  77  ;  Cheaney 
V.  Hooser,  9  B.  Mon.  (Ky.)  330.  See 
Eiohardson  v.  Vermont  Central  E.  E.  Co., 
25  Vt.  465;  Bennett  v.  Boyle,  40  Barb. 
(N.  Y.)  551 ;  Young  v.  Buckingham,  5 
Ham.  (Ohio)  485 ;  Works  v.  Junction 
E.E.,  5  McLean  (U.  S.  C.  C),  425; 
Bailey  v.  Philadelphia  &  Wilmington  B.  E. 
Co.,  4  Harring.  389  ;  People  v.  City  of  St. 
Louis,  11  111.  351  ;  Spooner  v.  McConnell, 
1  McLean  (U.  S.  C.  C),  337;  State  of 
Pennsylvania  I).  Wheeling  Bridge  Co.,  13 
How.  (U.  S.)  518 ;  Wilson  v.  Black  Bird 
Creek  Marsh  Co.,  2  Pet.  (U.  S.)  245  ; 
Hogg  V.  Zanesville  Canal  Co.,  5  Ham. 
(Ohio)  410  ;  Attorney-General  v.  Hudson 
-Eiver  E.  E.  Co.,  9  N.  J.  Eq.  526  ;  Ameri- 
can Print  Works  v.  Lawrence,  23  N.  J.  L. 
9.  The  exercise  of  this  power  does  not 
infringe  the  constitutional  provision  de- 
signed to  protect  the  obligation  of  con- 
tracts;  and  neither  the  fact  that  the 
property  is  held  under  a  mortgage,  nor 
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■enX  in  the  State,  and  a  natwral  and  necessary  incident  of  sovereignty. 
The  Constitution  is  merely  a  limitation  upon  the  right,  and  except 
for  such  limitation,  compensation  would  be  discretionary  with  the 
legislature.^  The  question  as  to  the  manner  in  which  it  shall  be 
exercised  addresses  itself  to  the  legislature  as  a  question  of  propriety, 
fitness,  expediency,  rather  than  as  a  question  of  power.  It  is  com- 
petent for  the  government,  in  its  discretion,  to  exercise  it  through 
its  public  officers,  or  agents,  or  through  public  or  private  corpora- 
tions, or  private  individuals.^  The  right  exists  in  the  States  as  an 
incident  of  sovereignty,  whether  it  is  expressly  conferred  by  the 
Constitution  or  not ;  ^  and  in  the  exercise  of  this  right  they  are  not 


dedicated  to  the  public  use,  as  well  as  of 
the  necessity  of  taking  it.  De  Varaigne 
V.  Fox,  2  Blatchf.  (U.  8.  C.  C.)  95.  The 
propriety  of  taking  private  property  for  a 
public  use  is  not  a  judicial  question,  but 
one  of  political  sovereignty,  to  be  deter- 
mined by  the  legislature,  either  directly 
or  by  delegating  the  power  to  public 
agents,  proceeding  in  such  a  manner  and 
form  as  it  may  prescribe.  People  v. 
Smith,  21  N.  Y.  595.  The  principle  that 
no  action  can  be  maintained  for  piivate 
injuries  done  by  persons  in  the  execution 
of  a  public  trust,  acting  with  due  skill 
and  caution,  and  within  the  scope  of  their 
authority,  does  not  apply  to  a  private  cor- 
poration authorized  by  the  legislature  to 
construct  works  of  public  improvement  by 
private  capital  for  private  emolument. 
The  gramtee  of  a  franchise  for  private 
emolument  may  be  vested  vnth  the  sovereign 
power  to  take  private  property  for  public 
use  on  making  compensation,  but  is  not 
clothed  with  the  sovereign's  immnmty  from 
resulting  damages.  The  power  conferred 
leaves  the  common-law  liability  for  in- 
juries done  in  the  exercise  of  the  author- 
ity precisely  where  it  would  have  stood  if 
the  land  had  been  acquired  in  the  ordi- 
nary way.  Tinsman  ».  Belvidere  Delaware 
K.  E.  Co.,  26  N.  J.  L.  U8.  The  State 
has  the  constitutional  power  and  right  to 
authorize  the  taking  of  private  property 
for  the  purpose  of  making  railroads  or 
other  public  improvements  of  the  like  na- 
ture, paying  the  owners  of  such  property 
a  full  compensation  therefor,  whether 
gnch  public  improvements  are  made  by 
the  State  itself,  or  through  the  medium 
of  a  corporation  or  joint  stock  company. 


Bloodgood  V.   Mohawk  &  Hudson  K.  E. 
Co.,  18  Wend.  (N.  Y.)  9. 

1  Central  Branch  Union  Pacific  K.  E. 
Co.  V.  Atchison,  &c.  R.  R.  Co.,  28  Kan.  453. 

*  Ash  V.  Cummings,  50  N.  H.  591 ; 
Secombe  v  E.  E.  Co.,  23  Wall  (U.  8.) 
108 ;  Weir  v.  St.  Paul,  &c.  E.  E.  Co.,  arUe. 

*  Boom  Co.  V.  Patterson,  98  U.  S. 
403 ;  Brown  v.  Beatty,  34  Miss.  227 ; 
Harvey  v.  Thomas,  10  Watts  (Penn.),  63. 
No  principle  is  better  established  than  that 
the  right  of  eminent  domain  is  inseparably 
attached  to  national  empire  and  sover- 
eignty ;  and  that,  by  the  exercise  of  this 
Tight,  a  nation  may  surrender  the  rights 
of  individual  subjects  or  citizens.  Jones 
V.  Walker,  2  Paine  (U.  8.  C.  C),  688. 
And  that  article  of  the  Constitution,  which 
prohibits  the  taking  of  private  property 
for  public  use  without  just  compensation, 
restrains  the  power  of  the  general  govern- 
ment, and  was  not  intended  to  apply  to 
the  States.  Withers  v.  Buckley,  20  How. 
(U.  S.)  84.  Every  State  has  the  right 
to  make  public  roads  through  United 
States  lands  lying  within  it,  under  its 
power  of  eminent  domain.  The  United 
States  have  no  power  to  interfere  with 
this  right,  the  State  legislatures  having 
exclusive  jurisdiction.  United  States  v. 
E.  E.  Bridge  Co.,  6  McLean  (U.  8.),  517. 
The  general  rights  of  eminent  domain 
within  the  limits  of  a  State  are  vested  in 
the  State  government,  in  which  the  ulti- 
mate title  to  all  the  land  within  the  State 
may  be  said  to  be.  Since  the  State  has 
the  general  power  to  take  private  property 
for  "public  use,"  in  any  particular  case 
it  devolves  upon  one  objecting  to  such 
taking  to  show  that  it  is  an  exception  to 
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subject  to  the  control  of  the  general  government.^    But  the  general 
government  possesses  the  power,  and  may  exercise  it  in  any  of  the 


the  general  power.  The  State  itself,  in 
taking  priTate  property  for  "public  use," 
may  make  the  application  itself,  or  may 
make  it  through  the  agency  of  others, 
whether  domestic  or  foreign  corporations, 
or  a  fortiori,  foreign  governments,  or  a 
member  of  the  domestic  government,  or 
even  the  Federal  government  itself.  A 
State  may  exercise  a  power  primarily  for 
her  own  benefit,  —  that  being  a  public 
use,  — through  the  agency  of  the  Federal 
government,  although  the  Federal  govern- 
ment is  to  receive  by  the  agency  assist- 
ance iu  executing  its  own  general  duties. 
Sach  a  law  is  constitutional  where  it  pro- 
vides a  certain  and  adequate  remedy,  by 
which  the  owner  of  the  property  taken  can 
obtain  his  compensation  without  unrea- 
sonable delay  ;  and  in  this  case  the  act  pro- 
viding for  the  impanelling  of  a  jury  to 
assess  the  damages,  and  for  an  order  for 
the  payment  of  the  amount  found  due 
into  the  treasury,  to  be  paid  to  the  owner 
of  the  land  upon  proof  of  his  ownership, 
was  held  to  provide  for  a  taking  by  due 
process  of  law.  Gilmer  v.  Lime  Point,  18 
Cal.  229.  It  is  incident  to  the  sovereignty 
of  every  government  that  it  may  take  pri- 
vate property  for  public  use,  of  the  neces- 
sity or  expediency  of  which  the  government 
must  judge  ;  but  the  obligation  to  make 
just  compensation  is  concomitant  witli  the 
right.  Cooper  ».  Williams,  7  Me.  273 ; 
Spring  B.  Russell,  3  "Watts  (Penn.),  294  ; 
Henry  v.  Underwood,  1  Dana  (Ky.),  247  ; 
O'Hara  ».  Lexington,  &c.  R.  R.  Co.,  1 
Dana  (Ky.),  232 ;  Perry  v.  Wilson,  7 
Mass.  395  ;  De  Varaigne  f.  Fox,  2  Blatchf. 
95  ;  Parkham  v.  Decatur  County,  9  Ga. 
341  ;  Donnaher  v.  State,  10  Miss.  649  ; 
Brown  B.  Beatty,  34  Miss.  227  ;  Coster  v. 
Tide  Water  Co.,  15  N.  J.  L.  54  ;  Varick 
V.  Smith,  5  Paige  (N.  Y.),  137  ;  Harris 
V.  Thompson,  9  Barb.  (N.  Y.)  350  ;  Bailey 
V.  Miltenberger,  31  Penn.  St.  37 ;  Harding 
V.  Goodlett,  3  Yerg.  (Tenn.)  41  ;  Stark 
».  McGowen,  1  Nott  &  M.  (S.  C.)  387 ; 
Lindsay  v.  Commissioners,  2  Bay  (S.  C), 
38  ;  Ford  v.  Chicago,  &c.  R.  R.  Co.,  14 
Wis.  609.    The  legislature  cannot  itself 


exercise  or  delegate  the  power  of  seizing 
and  appropriating,  without  compensation, 
the  land  of  one  person  for  the  private 
benefit  of  another.  Hall  v.  Boyd,  14  Ga. 
1.  Royston  v.  Royston,  21  id.  161  ;  Nes- 
bitt  V.  Trumbo,  39  111.  110  ;  Burning  v. 
New  Orleans,  &c.  Banking  Co.,  12  La. 
An.  541 ;  Hoye  v.  Swan,  5  Md.  237 ; 
Diekey  v.  Tennison,  27  Mo.  373  ;  Concord 
R.  R.  V.  Greely,  17  N.  H.  47  ;  Dunham 
V.  Williams,  36  Barb,  (N.  Y.)  136  ;  Grim 
1).  Wlssemberg  S.  Dist.,  37  Penn.  St.  433. 
The  provision  in  the  Constitution,  declar- 
ing that  "private  property  shall  not  be 
taken  for  public  uses  without  just  compen- 
sation," does  not  prohibit  the  legislature 
from  authorizing  a  temporary  exclusive 
occupation  of  the  land  of  an  individual, 
as  the  incipient  proceeding  to  the  acquisi- 
tion of  a  title  to  it,  or  to  an  easement  in 
it  for  a  public  use,  although  such  occupa- 
tion may  be  more  or  less  injurious  to  the 
owner.  But  such  occupation  becomes  un- 
lawful, unless  the  title  or  the  easement  is 
acquired  within  a  reasonable  time  ;  other- 
wise the  occupiers  become  trespassers  ab 
iiiitio.  In  the  case  of  temporary  occupa- 
tion by  a  railroad  company  two  years,  it 
was  held,  under  the  cu-cumstanees  of  the 
case,  not  an  unreasonable  time.  Nichols 
V.  Somerset,  &c.  R.  R.  Co.,  43  Me.  356. 
The  provision  in  the  Constitution,  that 
the  people  are  deemed  to  be  the  original 
owners  of  the  land,  declares  an  absolute 
and  unoonti'ollable  rule  of  political  sov- 
ereignty, and  not  a  presumption  of  pres- 
ent title  available  to  the  people  in  an 
ejectment.  People  v.  Trinity  Church,  22 
N.  Y.  44.  The  title  to  property  is  always 
held  upon  the  implied  condition  that  it 
must  be  surrendered  to  the  government 
either  in  whole  or  in  part  when  the  pub- 
lic necessities  evinced  according  to  the 
established  forms  of  law  demand.  People 
V.  New  York,  32  Barb.  (N.  Y.)  102.  The 
authority  to  exercise  the  right  of  eniinent 
domain,  being  in  derogation  of  private 
right,  is  to  be  strictly  construed.  The 
use  of  property  which  has  been  taken  by 
right  of  eminent  domain  must  be  held  in 
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States  so  far  as  is  necessary  for  the  execution  of  its  constitutional 
powers,^  or  it  may  exercise  it  through  the  State.  Indeed,  from  the 
time  of  the  formation  of  the  government  it  has  been  in  the  habit  of 
using,  with  the  consent  of  the  States,  their  officers,  tribunals,  and 
institutions,  as  its  agents ;  and  their  use  has  not  been  regarded  as 
violative  of  any  principle,  or  as  in  any  manner  derogating  from  the 
sovereign  authority  of  the  Federal  government.^ 

Sec.  224.  Power  may  be  Delegated.  —  It  is  now  well  settled  that 
the  power  of  taking  lands  for  public  uses  need  not  be  specially  con- 
ferred in  every  instance,  but  may  be  delegated  to  coi-porations  or 
individuals  by  general  laws,  making  proper  provision  for  compensa- 
tion and  for  determining  the  character  of  the  use  to  which  it  is  to 
be  applied.    But  the  power  must  be  strictly  pursued.'    The  legisla- 


accordance  with  and  for  the  purposes 
which  justified  its  taking.  The  right  of 
the  commonwealth  to  take  private  prop- 
eri;y  without  the  owner's  assent,  on  com- 
pensation made,  exists  in  her  sovereign 
right  of  eminent  domain,  and  can  never 
be  lawfully  exercised  unless  supposed  and 
intended  to  benefit  the  public.  Lance's 
Appeal,  55  Penn.  St.  16.  The  right  to 
take  land  under  this  power  is  not  restricted 
by  any  disabilities  of  the  owner.  East 
Tennessee,  &c.  R.  B.  Co.  v.  Love,  3  Head 
(Tenn.),  63. 

1  Kohl  V.  United  States,  91  tJ.  S.  367  ; 
Matter  of  United  States,  N.  Y.  Court  of 
Appeals,  1884 ;  Darlington  v.  United 
States,  82  Penn.  St.  382  ;  People  v.  Hum- 
phrey, 23  Mich.  471. 

2  Field,  J.,  in  United  States  ii.  Jones, 
ante  ;  Matter  of  United  States,  arite  ;  Burt 
V.  Merchant's  Ins.  Co.,  106  Mass.  365  ; 
Eeddall  v.  Bryan,  14  Md.  444  ;  Gilmer  v. 
Lime  Point,  18  CaL  229.  It  is  well  set- 
tled that  it  may  lay  aside  its  sovereignty, 
and  as  a  petitioner  enter  the  State  courts 
and  there  accomplish  the  same  end 
through  proceedings  authorized  by  the 
State  Legislature.  If  the  State  may  dele- 
gate its  power  to  a  private  corporation  of 
another  State,  for  the  benefit  of  a  canal 
located  within  its  borders,  as  was  held  by 
this  court  in  the  Matter  of  Peter  Towns- 
end,  39  N.  Y.  171,  so  it  may  to  an  inde- 
pendent political  corporation  where  the 
use  is  public  and  the  convenience  shared 
by  its  own  citizens.      Gilmer   v.   Lime 


Point,  18  Cal.  229 ;  Burt  v.  Merchants' 
Ins.  Co.,  106  Mass.  356.  While  private 
property  cannot  be  taken  for  public  pur- 
poses without  just  compensation,  this 
need  not  be  given  in  all  cases  concurrently 
in  point  of  time  with  the  actual  exercise 
of  the  right  of  eminent  domain.  It  is 
enough  if  an  adequate  and  certain  remedy 
is  provided  whereby  the  owner  of  such 
property  may  compel  payment  of  his  dam- 
ages. Bloodgood  V.  M.  &  H.  B.  R.  Co., 
18  Wend.  (N.  Y.)  9  ;  Lyon  v.  Jerome,  26 
id.  485  ;  People  v.  Hayden,  6  Hill 
(N.  Y.),  359  ;  Rexford  «.  Knight,  11 
N.  Y.  308.  This  means  reasonable  legal 
certainty.  Chapman  v.  Yates,  64  N.  Y. 
146  ;  Sage  v.  City  of  Brooklyn,  89  id. 
189. 

8  State  V.  Jersey  City,  25  N.  J.  L. 
309  ;  Doughty  v.  Hope,  3  Den.  (N.  Y.) 
249 ;  Adams  v.  Saratoga,  &c.  R.  R.  Co., 
10  N.  Y.  328  ;  Buflfalo,  &c.  R.  R.  Co.  v. 
Brainard,  9  N.  Y.  100  ;  Matter  of  Kerr, 
42  Barb.  (N.  Y.)  119  ;  Beekman  v.  Sara- 
toga, &c.  R.  R.  Co.,  3  Paige  Ch.  (N.  Y.) 
45  ;  Crittenden  v.  "Wilson,  5  Cow.  (N.  Y.) 
165 ;  Tide  Water  Co.  v.  Archer,  6  G.  & 
J.  (Md.)  479  ;  New  York  R.  R.  Co.  v. 
Young,  33  Penn.  St.  175 ;  Young  v. 
Buckingham,  5  Ohio,  485;  North  Mo. 
R.  R.  Co.  V.  Gott,  25  Mo.  540  ;  Morris 
Canal  Co.  v.  Townsend,  24  Barb.  (N.  Y.) 
658 ;  Vermont  Central  R.  R.  Co.  v.  Bax- 
ter, 22  Vt.  365  ;  Schmidt  v.  Dinsmore,  42 
Mo.  225  ;  Weir  ».  St.  Paul,  &c.  R.  R.  Co., 
18  Minn.  155  ;  Mayor  v.  Central  K.  R. 
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ture  is  the  judge  of  the  necessity  of  taking  lands  for  public  purposes, 
but  it  may  in  its  discretion  delegate  the  exercise  of  such  power. 
But  the  determination  of  the  corporation,  officers,  or  persons,  to 
whom  the  power  is  delegated,  as  to  whether  the  use  is  public  or  notj 
is  not  conclusive ;  yet  where  it  is  a  public  one,  the  determination  ag 
to  the  necessity  of  the  taking  is  conclusive  upon  the  courts.^    The 


Co.,  58  Ga.  120  ;  Bonaparte  v.  Camden 
R.  B.  Co.,  Baldw.  (U.  S.  C.  C.)  205.  The 
question  of  delegation  and  the  extent  of 
the  power  delegated  is  one  of  propriety 
and  not  of  power.  Buffalo  K.  K.  Co.  v. 
Ferris,  26  Tex.  588  ;  Boston  Water  Power 
Co.  V.  Boston,  &o.  K.  R.  Co.,  23  Pick. 
(Mass. )  360  ;  Brown  v.  Beatty,  34  Miss. 
227  ;  Clarke  v.  Rochester,  24 Barb.  (N.  Y.) 
446  ;  Whitman  v.  Wilmington  R.  R.  Co., 
2  Harr.  (Del.)  514  ;  Soudder  v.  Trenton 
Falls  Co.,  1  N.  J.  Eq.  694;  People  v. 
Law,  34  Barb.  (N.  Y.)  494 ;  Soudder  v. 
Trenton  Delaware  Falls  Co.,  1  N.  3.  Eq. 
694  ;  Mercer  v.  Pittsburgh,  &c.  E.  R.  Co., 
36  Penn.  St.  99.  The  right  of  eminent 
domain  resides  in  the  State,  and  may  be 
enforced,  not  only  in  behalf  of  the  State, 
but  of  any  artificial  person  clothed  with  a 
franchise  the  enjoyment  of  which  pro- 
motes a  public  use.  The  basis  of  the  en- 
forcement of  the  right  is  the  necessity  for 
the  public  use  of  the  property  the  taking 
of  which  is  sought.  Leisse  v.  St.  Louis, 
&c.  R.  R.  Co.,  2  Mo.  App.  105.  And  as 
the  legislature  may  delegate  the  exercise 
of  the  power  of  eminent  domain  to  muni- 
cipal corporations  or  publio  boards,  the 
necessity  for  an  appropriation  of  property 
by  them  may  not  be  inquired  into  by  the 
courts  ;  the  legislature  is  the  sole  judge  of 
the  necessity,  if  the  use  to  which  the 
property  is  to  be  put  is  public,  unless  the 
act  otherwise  provides.  Matter  of  Fowler, 
53  N.  Y.  60.  The  right  to  take  private 
property  for  a  public  improvement  in  the 
exercise  of  the  right  of  eminent  domain, 
may  be  delegated  to  a  corporation  acting 
in  its  own  interests,  and  for  purposes  of 
private  gain.  And  in  order  to  constitute 
a  public  use,  it  is  not  necessary  that  the 
improvement  should  directly  benefit  the 
people  of  the  whole  State  ;  the  direct  pub- 
lio benefit  contemplated  may  be  confined 
to  a  particular  community  ;  and  the  legis- 
la^re  is,  in  any  case,  the  sole  judge  of 
VOL.  I.  —  41 


what  constitutes  a  public  use.  Matter  of 
Bloomfield,  &c.  Gas-light  Co.,  63  Barb. 
(N.  Y.)  437.  An  act  authorizing  a  cor- 
poration created  under  the  laws  of  another 
State  to  take  lands  for  a  public  use,  is  not 
unconstitutional  because  the  instrumen- 
tality employed  is  a  foreign  corporatiou  ; 
nor  because  such  corporation  derives  a 
pecuniary  benefit  from  the  use  of  lands  so 
taken  ;  nor  because  such  lands  are  to  ba 
used  for  the  maintenance  of  a  navigable' 
canal,  which  runs  along  the  border  of  the.- 
State,  but  without  its  limits.  Matterr  of; 
Townsend,  39  N.  Y.  171. 

1  Cassoday,  J.,  in  Smith  v.  Gould, 
Wis.  Sup.  Ct.,  1884  ;  Matter  of  Fowler, 
53  N.  Y.  60.  A  railroad  is  regarded  as  of 
public  utility  ;  therefore  a  delegation  of  the 
power  for  the  construction  of  a  railroad  is 
proper,  as  it  is  not  the  instrumentalities 
through  which  land  is  taken  which  lays 
the  foundation  of  the  right  to  take  it,  but 
the,  uses  for  which  it  is  taken.  Ash  v. 
Cummings,  50  N.  H.  591 ;  Beekman  v. 
Saratoga  R.  R.  Co.,  3  Paige  Ch.  (N.  Y.)' 
45  ;  Concord  R.  R.  Co.  v.  Greeley,  17 
N.  H.  47  ;  Kramer  v.  Cleveland,  &o. 
R.  R.  Co.,  5  Ohio  St.  40 ;  Rensselaer  & 
Saratoga  R.  R.  Co.  v.  Davis,  43  N.  Y. 
137;  Giesy  «.  Cincinnati,  &e.  R.  R.  Co., 
4  Ohio  St.  808  ;  Bloomfield,  &c.  Gas  Co. 
V.  Richardson,  63  Barb.  (N.  Y.)  437; 
Raleigh,  &c.  B.  R.  Co.  v.  Davis,  4  Dev. 
&  B.  (N.  C.)  451  ;  In  re  City  of  Buffalo, 
68  N.  Y.  167.  A  general  statute  author- 
izing the  creation  of  an  indefinite  number 
of  railroad  corporations,  making  such  cor- 
porations common  carriers,  and  requiring 
them  to  be  constantly  engaged  in  such 
public  employment,  may  also  constitu- 
tionally authorize  them  to  take  private 
property  for  their  roads  on  making  com- 
pensation. Such  property  is  taken  "for 
publio  use,"  within  the  meaning  of  the 
constitutions  of  New  York  State  and  of 
the  United  States.   Buffalo  &  N.  Y.  K.  R. 
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power  may  be  delegated  to  a  foreign  corporation,  and  the  circum- 
stance that  it  derives  a  pecuniary  profit  therefrom,  or  that  its  works 
are  outside  the  limits  of  the  State,  does  not  render  an  act  conferring 
the  power  unconstitutional,  if  the  use  is  a  public  one,  and  beneficial 
to  the  people  of  the  State.  Thus,  a  grant  of  such  power  to  a  corpo- 
ration to  take  lands  to  be  used  for  the  maintenance  of  a  navigable 
canal,  along,  but  just  outside,  the  limits  of  the  State,  was  held  a 
proper  exercise  of  the  power.^     But  where  such  lands  were  appro- 


Co.  V.  Brainard,  9  N.  Y.  100.  The  legis- 
lature cannot,  in  the  exercise  of  the  right 
of  eminent  domain  provide  for  the  appro- 
priation of  private  property  to  a  mere  pri- 
vate enterprise,  in  which  the  public  have 
manifestly  no  interest.  But  railroad  com- 
panies, when  owned  by  individuals,  are 
not  private  enteiprises  merely,  and  the 
legislature  may  authorize  such  incorpora- 
tions to  take  the  necessary  private  prop- 
erty to  the  use  of  their  roads  in  invitum. 
Brown  v.  Beatty,  34  Miss.  227.  Al- 
though the  government  has  no  authority, 
under  the  right  of  eminent  domain,  to 
take  the  property  of  one  citizen  and  trans- 
fer it  to  another,  even  for  a  full  compensa- 
tion, if  the  public  interest  will  not  be 
promoted  by  such  transfer,  yet  the  legis- 
lature is  the  sole  judge  as  to  the  expe- 
diency of  making  police  regulations  in- 
terfering with  the  natural  rights  of  the 
citizens  of  the  State ;  and  also  as  to  the 
expediency  of  exercising  the  right  of 
eminent  domain  for  the  purpose  of  making 
public  improvements.  Varick  v.  Smith, 
5  Paige  Ch.  (N.  Y.)  137.  Mount  Wash- 
ington Road  Co.,  35  N.  H.  134.  A  stat- 
ute which  authorizes  the  taking  a  whole 
lot,  where  a  part  only  is  needed,  is  uncon- 
stitutional and  void,  in  so  far  as  it  as- 
sumes to  authorize  the  taking  of  more 
than  is  needed,  without  the  owner's  con- 
sent. Matter  of  Albany  Street,  11  Wend. 
(N.  Y.)  149.  And  see  Embury «.  Conner, 
3  N.  Y.  51 1.  In  England  it  is  held  that 
upon  questions  between  railway  compa- 
nies and  individuals  whose  property  the 
former  seek  to  take  under  compulsory 
clauses  in  their  acts,  the  court  will  not 
strain  the  construction  of  the  act  in  favor 
of  the  companies.  Gray  v,  Liverpool  & 
Bury  Ry.  Co.,  9  Beav.  391.  On  the  con- 
trary, the  powers  given  to  railway  com- 


panies to  make  compulsory  purchases  of 
land  are  to  be  construed  strictly.  Webb 
V.  Manchester  &  Leeds  Ry.  Co.,  4  Myl.  & 
C.  116.  It  is,  however,  held  that  when 
a  company  are  authorized  by  their  act  of 
incorporation  to  enter  upon  and  appropri- 
ate such  lands,  buildings,  &c.,  as  may  be 
proper  to  accomplish  the  objects  of  their 
creation,  the  corporation  must  be  re- 
garded as  the  proper  judges  of  what  lands 
are  necessary  for  their  works.  Richards 
V.  Scarborough  Public  Market  Co.,  23  Law 
J.  N.  s.  110.  And  although  corporations 
are  not  to  be  allowed  to  act  capriciously 
in  regard  to  the  execution  of  the  powers 
conferred  by  the  act  of  incorporation,  they 
are  the  judges  of  the  most  feasible  mode 
of  carrying  forward  their  own  operations, 
and  are  not  liable  to  be  called  to  account 
for  the  exercise  of  this  discretion,  so  long 
as  they  act  bond  fde,  and  with  common 
prudence.  London  &  Birmingham  By. 
Co.  T.  Grand  Junction  Canal  Co.,  1  Eng. 
Ry.  Cas.  224  ;  Priestley  v.  Manchester  & 
Leeds  Ry.  Co.,  2  Eng.  Ry.  Cas.  134.  Each 
of  the  proprietors  through  whose  lands  a 
public  work  is  constructed  has  a  right  to 
have  the  power  strictly  carried  into  effect, 
as  regards  his  own  lands,  and  to  require 
that  no  variation  shall  be  made  to  his  pre- 
judice ;  but  where  the  act  is  faithfully  car- 
ried into  execution  as  regards  his  lands, 
he  cannot,  on  the  mere  ground  of  a  varia- 
tion which  is  not  injurious  to  himself,  and 
which  was  made  with  the  consent  of  others, 
obtain  from  a  court  of  equity  an  injunc- 
tion to  stay  the  proceedings.  Lee  v.  Mil- 
ner,  2  Y.  &  C.  611  ;  Lee  v.  Milner,  2  M. 
&  W.  824. 

1  Matter  of  Tovimsend,  39  N.  Y.  171 ; 
Baltimore,  &c.  R.  R.  Co.  v.  Harris,  12 
Wall.  (IT.  S.)  65  ;  Southwestern  R.  R.  Co. 
«.   Southern,   &c.   TeL  Co.,  46  Ga.  43  ; 
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priated  without  authority,  or  have  been  injured  by  the  construction 
of  such  canal,  and  a  reservoir  of  water  therefor,  by  flooding,  etc.,  a 
statute  which  authorizes  the  appointment  of  commissioners  to  ap- 
praise the  damages  already  sustained,  and  which  makes  their  award 
and  the  payment  or  tender  of  the  sum  awarded  a  bar  to  any  action 
to  recover  damages  for  such  injury,  is  unconstitutional  The  cause 
of  action  of  the  owner  of  such  lands  for  his  damages  is  one  to  which 
the  right  of  trial  by  jury,  "in  all  cases  in  which  it  has  been  hereto- 
fore used,"  as  guaranteed  by  the  Constitution,  is  especially  appro- 
priate, and  he  cannot  constitutionally  be  required,  by  retroactive 
legislation,  to  submit  his  cause  to  a  tribunal  not  proceeding  accords 
ing  to  the  course  of  the  common  law.^ 

Statutes  delegating  the  right  of  eminent  domain  to  railroad  and 
other  corporations  for  public  use,  being  in  derogation  of  common 
right,  are  not  to  be  extended  by  implication,  and  must  be  strictly 
complied  with.  They  are  not  to  be  construed  so  literally  as  to  de- 
feat the  evident  purposes  of  the  legislature,  but  the  powers  granted 
will  extend  no  farther  than  is  expressly  stated  in  the  act,  or  than  is 
necessary  to  accomplish  its  general  scope  and  purpose.  If  there 
remains  a  doubt  as  to  the  extent  of  the  power,  after  all  reasonable 
intendments  in  its  favor,  the  doubt  will  be  solved  adversely  to  the 
claim  of  power.  And  the  proper  limit  to  the  power  is  the  reasona- 
ble necessity  of  the  corporation  in  the  discharge  of  its  duty  to 
the  public.^    A  corporation  can  exercise  a  delegated  power  to  take 

Black  V.  Delaware,  &c.  Canal  Co.,  22  must  be  by  unequivocal  words.  An  act 
N.  J.  Eq.  130  ;  Gilmer  v.  Lime  Point,  18  providing  for  a  supply  of  water  in  the  vil- 
Cal.  229  ;  New  York,  &c.  R.  R.  Co.  v.  lage  of  Amsterdam  (ch.  101,  L.  1881,  as 
Young,  33  Penn.  St.  175.  But  the  power  amended  by  ch.  197,  L.  of  1882)  author- 
is  not  extended  to  foreign  corporations  by  ized  and  required  the  taking  of  a  fee  in 
implication.  Holbert  v.  St.  Louis,  &c.  the  lands  required  for  the  purposes  of  the 
E.  E.  Co.,  45  Iowa,  23.  act.     Danfoeth,  J.,  said  :  "As  the  com- 

1  Matter  of  Townsend,  ante,  missioners  in  this  case  might  purchase,  so 

2  New  York,  &c.  R.  R.  Co.  v.  Kip,  46  no  doubt  the  legislature  might  empower 
N.  Y.  546  ;  Oregonian  R.  R.  Co.  u.  Hill,  them  to  take  by  eminent  domain,  a  right 
9  Oregon,  377  ;  Southern  Pacific  R.  R.  to  enjoy  a  privilege  in  or  out  of  the  own- 
Co.  V.  Wilson,  49  Cal.  396  ;  Mississippi  er's  estate  which  would  not  give  them  a 
Bridge  Co.  u.  Ring,  58  Mo.  491  ;  Webbi).  right  to  enjoy  the  estate  itself  by  exclusive 
Manchester,  &o.  Ry.  Co.,  1  Eng.  Ry.  or  permanent  occupation.  Such  a  right. 
Canal  Cas.  576.  A  statute  authorizing  however  acquired,  would  be  an  easement ; 
the  taking  of  private  property  against  the  and  as  no  grant  is  pretended,  the  question 
owner's  consent  must  be  strictly  construed ;  before  us  concerns  the  proper  construction 
and  while  the  property  and  the  estate  to  of  the  statute,  —  Brooklyn  Park  Com'rs  v. 
be  taken,  whether  an  easement  or  a  fee,  Armstrong,  45  N.  Y.  234,  —  and  the  peti- 
and  the  purpose  to  which  it  is  to  be  ap-  tion  upon  which  the  commissioners  have 

,  plied,  may  be  designated  in  the  statute,  it    undertaken  to  proceed.    The  act  itself,  in- 
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private  property  for  public  use  only  so  far  as  the  statute  delegating 
such  power  plainly  confers  it.     Thus,  where  the  charter  of  a  city 


asmnch  as  it  authorizes  the  taking  of  pri- 
vate property  against  the  owner's  consent, 
is  to  be  strictly  construed.    Sweet  v.  Buf- 
falo, N.  Y.  &  Phila.  E.  E.  Co.,  79  N.  Y. 
293  ;  Adams  v.  S.  &  W.  E.  E.  Co.,  10  id. 
S28.     And  while  the  property  and  the  es- 
tate which  is  to  be  taken,  whether  an  ease- 
ment or  fee,  and  the  purpose  to  which  it  is 
to  be  applied  may  be  designated  in  the  stat- 
ute, —  People  V.  Smith,  21   N.  Y.    595 ; 
•Sweet  V.  Buffalo  E.  E.  Co.,  mpra;  Brook- 
lyn Park  Com'rs  ■».  Armstrong,  siipros,  — it 
must  be  by  unequivocal  words,  and  in  pur- 
suing it,  all  prescribed  requirements  must 
be  strictly  observed.     Matter  of  N.  Y.  C. 
&  H.  R.  K.  Co.,  supra  ;  Matter  of  Appli- 
cation of  City  of  Buffalo,  78  N.  Y.  362 ; 
Matter  of  Com'rs  of  Washington  Park,  52 
id.  131.     The  owner  may,  if  the  legisla- 
ture sa  declares,  be  divested  of  the  fee, 
although  the  public  use  is  special,  and  not 
of  necessity  perpetual.     Sweet  v.  Buffalo 
R.  R.  Co.,  supra.    On  the  other  hand,  the 
entire  estate  need  not  be  taken,  but  only 
that  interest  which  is  necessary  to  accom- 
plish the  prescribed  purpose.     72  N.  Y. 
330.     See  also  People  v.  Haines,  49  N.  Y. 
587  ;  Matter  of  New  York,  &e.  R.  E..  Co., 
70  id.  191."    Matter  of  Water  Com'rs  of 
Amsterdam,  New  York  Court  of  Appeals, 
1884     (uot   yet    reported).      A    special 
authority  to  take  lands  against  the  con- 
sent of  the  owner  must  be  strictly  pursued, 
and  mtist  appear  to  be  so  on  the  face  of 
the  order.    Thus,  where  a  particular  notice 
in  writing  is  prescribed  by  the  act,  it  is 
not  sufficient  to  say,  "  upon  proof  of  due 
notice  having  been  given,"  but  it  should 
appear  on  the  order  what  notice  was  given. 
Van  Wickle  v.  Camden  &  Amboy  E.  E. 
Co.,  3  N.  J.  Eq.  162.    The  charter  of  a 
railroad  company  contained  the  provision 
that  in  all  cases  where  any  person  through 
whose  land  the  road  may  run  should  re- 
fuse to  relinquish  the  same,  or  where  a 
contract  between  the  parties  could  not  be 
made,  it  should  be  lawful  for  the  corpora- 
tion to  give  notice  to  a  justice  of  the 
peace,  etc.,  who  should  thereupon  sum- 
mon the  owner  to  appear,  and  appoint 
twelve  disinterested  men,  who,  on  oath, 
should  view  the  premises,  and  taking  into 


consideration  the  advantage  and  disadvan- 
tage caused  to  the  same  by  building  the 
road,  assess  the  damage,  etc.  It  was  held 
that  the  act  was  against  common  right, 
and  Biust  be  strictly  construed,  and  that 
to  entitle  the  company  to  the  benefit  of 
its  provisions,  they  must  have  taken  the 
initiative  in  assessing  the  damages  ;  that 
the  aot  only  applied  to  a  case  where  the 
land  appropriated  was  part  of  a  tract 
with  which  the  road  came  in  contact ; 
and  if  the  road  was  not  in  such  contact  at  ^ 
Ijie  time  the  assessment  was  made,  the 
fact  that,  under  the  original  laying  out, 
it  had  been,  was  of  no  importance.  Ed- 
■ward  V.  Lawrenoeburg  &  Upper  Missis- 
sippi E.  E.  Co.,  7  Ind.  711.  The  power 
of  the  legislature  to  authorize  the  build- 
ing of  a  railroad  on  a  street  or  other  pub- 
lic highway  may  be  devolved  at  discretion 
upon  the  local  authorities.  Mercer  v. 
Pittsburgh,  &e.  E.  E.  Co.,  36  Penn.  St. 
99.  Private  corporations  may  be  author- 
ized to  take  private  property  for  the  use 
of  the  corporation,  vihere  the  object  of  the 
iTicorporation  is  the  public  heiiefit,  as  in  the 
case  of  railroads,  camals,  etc.  Scudder  v. 
Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq. 
694.  So  a  private  corporation,  created 
for  the  purpose  of  making  a  road  open  to 
public  travel  upon  payment  of  a  fixed 
toll,  may  be  authorized  by  the  legislature 
to  take  land  for  the  road  without  the 
owner's  consent,  upon  payment  of  a  just 
compensation,  to  be  determined  in  some 
reasonable  and  convenient  method.  The 
fact  that  the  members  have  a  pecuni- 
ary interest,  such  as  wiU  give  it  in  law 
the  character  of  a  private  corporation, 
will  not  prevent  the  State  from  using  it 
to  accomplish  a  public  object.  Petition 
of  Mount  Washington  Eoad  Co.,  35  N.  H. 
134.  It  is  established  by  the  uniform 
current  of  decisions,  that  the  property  of 
individuals,  taken  by  railroad  companies 
and  similar  corporations  under  their  char- 
ters, is,  from  the  public  benefits  resulting 
therefrom,  to  be  deemed  to  be  taken  for 
public  use  within  the  constitutional  pro- 
vision upon  that  subject.  Bradley  v.  The 
New  York  &  New  Haven  E.  E.  Co.,  21 
Conn.  294.     And  the  power  of  govern- 
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confers  authority  upon  the  city  to  "  take  private  property  for  open- 
ing, altering,  and  laying  out  any  street,  lane,  avenue,  alley,  public 
square,  or  other  public  grounds,"  it  was  held  that  such  delegated 
authority  does  not  confer  power  to  condemn  property  on  which  to 
erect  a  city  prison.^ 

Prima  facie,  the  discretion  exercised  by  a  railway  corporation  in 
selecting  land  for  its  purposes  is  good  and  binding,^  and  will  not  be 
revised  by  the  courts  unless  it  clearly  appears  that  they  have  ex- 
ceeded their  powers  or  acted  in  bad  faith.*  The  circumstance  that 
another  location  would  do  less  dama,ge  will  not  justify  the  court  in 
attempting  to  control  the  discretion.*  If  the  route  is  not  defined 
in  the  charter,  it  may  take  the  most  feasible  route,  and  may  avoid 
natural  obstacles,  although  the  route  taken  to  avoid  them  is  less 
direct ;  ^  nor  can  th&  court  compel  it  to  take  a  fee  in  the  land  when 
it  has  elected  to  take  only  an  easement.®  A  de  fa^to  corporation 
may  exercise  the  power,  and  the  regularity  of  the  proceedings  cannot 
be  questioned.^  But  there  must  be  a  sufficient  conformity  to  the  law 
to  create  and  maintain  corporate  existence.^  The  power  is  conferred 
as  a  personal  trust,  and  cannot  be  delegated  or  assigned ;  consequently 
neither  a  lessee  of  a  railroad  ^  nor  a  person  employed  to  build  it^*  can, 
without  express  authority,  exercise  the  right.  The  power  is  presumed 
to  exist  only  when  required  by  public  necessity;  and  while  such  stat- 
utes, being  in  derogation  of  private  rights  are  to  be  construed  strictly, 
and  are  not  to  be  extended  beyond  their  fair  import,  yet  they  are  to 

ment  to  delegate  the  ex«Teise  of  the  emi-  Barb.    {IS.   T.)    646}   South   Minnesot* 

nent  domain  to  effectuate  such  purpose,  E.  K.  Co.  v.  Stoddard,  6  Minn.  150. 
from  the  universality  of  its  exercise,  is         °  Charleston  R.  R.  Co.  n,  Blake,  aiUe.    ~ 
no  longer  an  open  question.      Swan  v,  '  Oregon  Cascade  Co.  v.  Bailey,  3  Or- 

Williams,  2  Mich.  427.  egon,   64  ;    Cincinnati,  &c.  R,  R.  Co.  v. 

1  East  St.  Louis  v.  St.  John,  47  111.  Danville,  &c.  E.  R.  Co.,  75  111.  113  ;  Mc- 
463.  Auley  v.  Columbus,  &o.  E.  R.  Co.,  83  111. 

2  Virginia  R.  E.  Co.  v.  Elliott,  5  Nev.  348 ;  Reisnen  v.  Strong,  24  Ean.  410 ; 
358  ;  Cotton  v.  Boom  Co.,  22  Min.  372.  National  Docks  R.  R.  Co.  ■».  Central  R.  E. 

»  South  Carolina  R.  B.   Co.  ■».  Blake,  Co.,  33  N.  J.  L.  But  see  Atlantic,  &c.  E.  E. 

9  Rich.   (S.  C)  L.  228  ;  Fall  Eiver  Iron  Co.  v.  Sullivant,  5  Ohio  St.  276  ;  Atkin- 

Works  ».  Old  Colony  E.  E.  Co.,  5  Allen  son  v.  Marietta,  &c.  E.  E.  Co.,  where  it 

(Mass.),  221  j  Collins  D.  Creecy,  8  Jones  was  held  that  proof  of  due  and  legal  organ- 

(N.  C.)  L.  333  ;  Hentz  v.   Long  Island  ization  must  exist  as  a  condition  prece-, 

E.  E,  Co.,  13  Barb.  (N.  Y. )  646  ;  ^x  parte  dent  to  the  exercise  of  the  power. 

Manhattan  Co.,  22  Wend.   (N.  Y.)  653 ;  '  Atlantic,  &c.  E.  E.  Co.  ■».  Sullivant, 

Parke's  Appeal,  64  Penn.  St.  137;  Super-  ante;   Powers  v.  Hazleton,  33  Ohio  St. 

visors  V.  Gorrell,  20  Gratt.  (Va.)  484.  429. 

*  New  York  E.  R.  Co.  v.  Young,  38  '  Worcester  v.  Norwich,  &c.  R.  R.  Co., 

Penn.  St.  175.  109  Mass.  103. 

»  Hentz  V.  Long  Island  E.  R.  Cb.,  13  "  St.  Peter  v.  Denison,  58  N.  Y.  416. 
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be  construed  reasonably,  and  so  as  to  effectuate  the  evident  intention 
of  the  legislature  in  conferring  the  power.^  In  order  to  warrant  the 
exercise  of  the  power,  there  must  be  both  a  necessity  and  a  public 
use,\but  the  necessity  need  not  be  made  certain  before  it  is  lawful  to 
proceed  with  the  condemnation.^  The  company  is  not  couiined  ex- 
clusively to  lands  which  are  necessary,  but  it  may  also  take  lands 
which  are  convenient  to  its  use,*  and  those  which  may  be  required 
when  its  business  is  more  extended.^ 

The  necessity  of  taking  the  land,  is  prima  facie  a  question  for  the 
corporation  to  determine,®  and  on  an  application  for  the  appointment 
of  commissioners  to  estimate  the  damages  on  a  condemnation  of  land 
for  railway  uses,  the  only  inquiry  that,  as  a  general  rule,  will  be 
made  is,  whether  the  applicant  has  a  prima  facie  right.  In  this 
summary  proceeding  contestable  questions  will  not  be  decided.^ 
Thus,  in  a  proceeding  by  a  railway  company  before  a  probate  judge, 
under  the  statute  then  existing  it  was  held  incompetent  for  the  land- 
owner to  prove,  for  the  purpose  of  defeating  the  proceeding,  that  the 
corporators  procured  the  incorporation  of  the  company,  not  for  a 
public  use,  but  for  their  private  purpose  merely,  and  were  exercising 
the  corporate  privileges  in  abuse  of  the  law ;  nor  was  it  competent 
to  prove  for  that  purpose  that  there  was  no  necessity  for  the  road. 
These  questions  were  not  committed  by  the  law  to  the  determination 
of  the  probate  judge,  or  of  the  jury,  but  pertained  to  other  pro- 
ceedings.* Courts  have  the  right  to  determine  whether  the  use  is 
public  in  its  nature  or  not ;  but  when  the  use  is  public,  the  judiciary 
cannot  inquire  into  the  necessity  or  propriety  of  exercising  the  right 
of  eminent  domain ;  that  right  is  political  in  its  nature,  and  to  deter- 

I  Rensselaer  &  Saratoga  B.  R.  Co.  v.  100  111.  110  ;  Bowman  v.  Yenice,  &c.  R.  R. 

Davis,  43  N.  Y.  137  ;  Boston  &  Lowell  Co.,  102  id,  459. 

B.  R.  Co.  V.  Salem,  &o.  R.  R.  Co.,  2  Gray         *  Ladd  v.   Maldon,    &o.  Ry.   Co.,   8 

(Mass.),  1  ;  Prather  ■».  Jeffersonville,  &c.  Exchq.  143. 

R.  R.  Co.,  52  Md.  16  ;  Glover  v.  Boston,         6  Lojige  ».  Philadelphia,  &c.  R.  R.  Co., 

14  Gray  (Mass.),  282;  Wilson  v.  Lynn,  119  8  Phila.  (Penn.)  345. 
Mass.  174  ;  Thacher  «.  Dartmouth  Bridge         '  Dietrichs  ■».  Lincoln,  &c.  R.  R.  Co., 

Co.,  18  Pick.  (Mass.)  501;  New  York,  &o.  13  Neb.   361.      If,  however,  the  statute 

R.  R.  Co.  V.  Kip,  46  N.  Y.  546  ;  Currier  refers  the  question  to  the  commissioners 

V.  Marietta,  &o.  R.  R.  Co.,  11  Ohio  St.  or  other  tribunal,  their  decision  upon  that 

228  ;  New  York,  &c.  R.  R.  v.  Gunnison,  question  is  necessary.     Shick  ii.  Pennsyl- 

1  Him  (N.  Y.),  496;  Miami  Coal  Co.  v.  vaniaR.  R.  Co.,  1  Pearson  (Penn.),  259. 

Wighton,  19  Ohio  St.  560.  See  also  Doe  v.  North  Staffordshire  Ry. 

*  Tracy  v.  Elizabethtown,  &c.   R.  B.  Co.,  16  Q.  B.  526. 
Co.,  80  Ky.  259.  '  State  v.  Hudson  Tunnel  R.  R.  Co., 

«  Chicago,  &c.  R.  B.  Co.  v.  Dunbar,  38  N.  J.  L.  17. 

*  Powers  V.  Hazleton,  33  Ohio  St.  429. 
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mine  when  it  shall  be  exercised  belongs  exclusively  to  the  legisla- 
tive branch  of  the  government.^  When  the  use  is  public,  and  the 
legislature  has  acted  upon  the  question,  the  expediency  or  necessity 
of  appropriating  any  particular  property  is  not  a  subject  of  judicial 
cognizance.  The  property  may  be  appropriated  by  an  act  of  the  legis- 
lature, or  the  power  of  appropriating  it  may  be  delegated  to  private 
corporations,  to  be  exercised  by  them  in  the  execution  of  works  in 
which  the  public  is  interested.^  The  right  lies  dormant  in  the  State 
until  legislative  action  points  out  the  occasions,  the  modes,  the  con- 
ditions and  the  agencies  for  its,  appropriation ;  and  a  legislative  act, 
being  the  customary  mode  of  determining  that  fact,  must  be  held  for 
this  purpose  the  law  of  the  land ;  and  no  further  finding  or  adjudi- 
cation is  essential,  unless  it  is  required  expressly  by  the  constitution 
of  the  State.* 

Sec.  225.  Quantity  of  Laud  to  be  taken.  —  Where  neither  the 
charter  nor  general  law  restricts  a  railroad  company  as  to  the  quan- 
tity of  land  to  be  tdken  for  its  roadway  and  general  uses,  it  is 
restricted  to  such  a  quantity  as  is  reasonably  necessary ;  it  is,  in  a 
modified  degree,  permitted  to  judge  for  itself  as  to  the  amount  that 
is  necessary  for  such  purpose.  This  right  is  subject  to  all  constitu- 
tional and  statutory  restrictions,  and  to  the  further  limitation  that 
the  courts  are  clothed  with  ample  power  to  prevent  any  abuse  of  the 
same.*  In  a  Wisconsin  case  ®  the  defendant's  charter  authorized  it  to 
take  any  land  along  and  including  the  line  of  its  road,  not  exceeding 
two  hundred  feet  in  width,  and  any  land  beyond  those  limits  "which 
the  directors  shall,  by  resolution  adopted  by  them,  declare  to  be 
necessary  for  the  use  of  said  company,"  etc.  It  was  held  that  this 
provision  of  the  charter  must  be  strictly  complied  with,  before  the 
company  can  condemn  land  outside  the  limit  of  two  hundred  feet  in 
width ;  that  the  resolution  provided  for  is  a  corporate  act,  and  must 
be  adopted  at  a  meeting  of  the  directors  at  which  there  is  present  a 

1  Chicago,  Rock  Island  &  Pacific  R.  E.  land  than  is  necessary  for  the  purpose  for 
Co.  V.  Town  of  Lake,  71  111.  333.  which  the  taking  is  authorized.    Webb  v. 

2  Baltimore  &  Ohio  R.  R.  Co.  v.  Pitts-  Manchester  &  Leeds  R.  R.  Co.,  4  M.  &  Or. 
burgh,  Wheeling,  &  Ky.  E.  R.  Co.,  17  116. 

West  Va.  812.  «  Stringham  v.  Oshkosh,  &c.  R.  R.  Co., 

»  Alexandria*  Fredericksburg R.E.  Co.  33  Wis.  471.     See  also  Johnston  «.  Chi- 

V.  Alexandria  &  Washington  E.  E.   Co.,  cago,  Milwaukee,  &o.  E.  E.  Co.,  58  Iowa, 

75  Va.  780.  637,  where  it  was  held  that  where  the 

*  Smith  V.  Chicago  &  Western  Indiana  company  was  thus  restricted  it  could  not 

R.  R.  Co.,  105  lU.  511.    A  railway  com-  condemn   additional   lands  for  stations, 

pany  will  be  restrained  from  taking  more  etc. 
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quorum  competent  to-  do  business ;  and  generally,  if  the  statute  points 
out  the  mode  in  which  the  quantity  of  land  necessary  is  to  be 
determined,  such  mode  must  be  adopted.  Thus,  under  an  act  incor- 
porating the  Carolina  Central  Eailroad  Company,  and  providing  fof 
the  condemnation  of  land  for  the  construction  and  operation  of  the 
road,  it  was  made  the  duty  of  the  commissioners'  appointed  by  the 
court  not  only  to  ascertain  the  value,  but  also  the  quantity,  of  the 
land  which  it  was  necessary  to  appropriate ;  and  it  was  held  that 
the  land-owner  did  not  waive  his  right  to  insist  on  the  performance 
of  this  duty  by  failing  to  answer  the  allegations  of  the  petitioner  as 
to  the  quantity  necessary.^ 

In  ascertaining  the  amount  of  land  necessary,  the  court  will  accept 
the  evidence  of  the  engineer  in  the  service  of  the  company  as  con- 
clusive, if  the  statement  has  a  reasonable  appearance  of  accuracy.' 
If  the  statute  restricts  the  company  to  a  roadway  of  a  certain  width, 
but  gives  the  court  authority  to  permit  it  to  condemn  more  if 
ilecessary,  the  burden  of  establishing  the  necessity  for  taking  more 
is  upon  the  company.'  And  if  the  statute  designates  the  species  of 
necessity  which  must  exist  in  6rder  t©  Warrant  the  taking  of  more,  -^ 
as,  first,  on  account  of  wood  and  water  stations,  and  second,  where  a 
greater  width  is  required  for  excavation,  embankment,  or  depositing 
waste  earth, — it  cannot  be  permitted  to  increase  the  width  erf  its 
road\^ay  upon  any  other  grounds*  If,  however,  the  r^ht  of  way  is 
not  limited  to  any  particular  width,  it  may  vary  in  different  locali" 
ties  according  to  its  necessities  foi*  the  convenient  and  economical 
inanagement  of  its  business.* 

The  right  of  running  sidings  to  private  establishments,  and  of 
taking  the  necessary  land  for  the  purpose,  is  clearly  within  the 
eonstitutional  poWet  of  the  legislature  to  confer,  because  the  public 
interest  is  thereby  subserved,  by  reason  of  the  increased  facilities 
afforded  for  developing  the  resoui'ces  of  the  State,  and  promoting  the 
general  wealth  and  prosperity  of  the  community.^  Where  a  railway 
company  had  a  side  track  for  many  years  before,  connecting  its  main 

1  Carolina  Central  B.  E.  Co.  «.  Love,  mtreya  filed  does  not  prevent  it  from  fak- 

81  N.  C.  434.  ing  more  land  if  necessary.     Virginia  & 

^  Kemp  V.  Sonth-Eastem  By.  Co.,  L.  Tomkee  B.  E.  Co.  v.  Lovejoy,  8  Nev.  lOfc 
E.  7  Cb.  864.  *  Jackson  *.  Chicago,  &c.  E.  E.  Co.,  68 

'  WisoonsinCentralB.B. Co. D.Cornell  Iowa,  537. 
University,  52  Wis.  587;  Jefferson  &  Pon-         «  Chicago,  Bock  Island,  &c.  B.  B.  Co. 

chartrain,  &c.  E.  E.  Co.  v.  Hazem,  7  La.  «.  People,  4  Bradw.  (111.)  468. 
An.  182.    The  fact  that  it  has  Constructed         •  Getz's  Appeal,  8  Amer.  &  Eng.  E.  B. 

its  road  in  accordance  with  the  maps  and  Cas.  (Petm.)  186. 
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track  with  a  public  warehouse  and  elevator  in  a  town,  over  the  land 
of  another,  but  without  having  the  right  of  way  therefor  except  by 
the  mere  consent  or  license  of  the  owner,  it  was  held  that  the  com- 
pany had  the  right  to  institute  proceedings  to  condemn  the  land  over 
which  such  branch  ran,  for  right  of  way.^ 

One  railway  company  cannot,  by  agreement,  condemn  property 
for  ita  own  use  and  the  use  of  other  companies.  Each  company 
must  proceed  for  itself.^  But  while  a  railway  company  may  not 
have  the  legal  authority  to  condemn  a  right  of  way  for  a  lateral  line, 
yet  it  may  cause  another  company  of  its  own  stockholders  to  be 
organized  so  as  to  have  that  power ;  and  when  such  subsidiary  com- 
pany has  condemned  the  right  of  way,  it  may  lease  its  line  to  the 
former  company;  and  in  this  there  will  be  no  fraud  upon  those 
whose  lands  have  been  condemned.^ 

Sec.  226.  Public  use,  What  is:  How  determined.  —  As  We  have 
seen,  the  right  of  eminent  domain  can  only  ■  be  exercised  for 
a  public  use.  To  constitute  a  public  use  authorizing  the  exercise 
of  the  right  of  eminent  domain,  it  is  not  required  that  the  entire 
community,  or  even  a  considerable  portion  of  it,  should  directly 
participate  in  the  benefits  to  be  derived  from  the  property  taken.* 
The  clause  in  the  Constitution  prohibiting  the  taking  of  private 
property  for  public  uses  without  compensation  does  not  prohibit  the 
legislature  from  authorizing  an  exclusive  occupation  of  private 
property,  temporarily,  as  an  incipient  proceeding  to  the  acquisition 
of  a  title  to,  or  an  easement  in  the  land  taken.^  The  mode  and 
manner  in  which  the  owner  of  land  taken  for  public  use  is  to  be 
compensated  for  the  land  so  taken,,  are  to  be  determined  by  the 
legislature.  When  it  is  not  required  that  compensation  be  made 
before  entering  upon  the  land  taken,  and  it  is  provided  that  the 
owner  of  the  land  may  cause  his  damages  to  be  ascertained  in 

1  Fisher  *.  Chicago  &  Springfield  K.  K.  fested  in  a  quo  warranto  proceeding  then 

Co.,  104  III.  323.  pending  against  such  company.     It  was^ 

'  Swinney  v.  Fort  Wayne,  Munoie,  &  held   that  the  answer  was   insufficient. 

Cincinnati  JR.  R.  Co.,  59  Ind.  205.  Aurora  &  Cincinnati  E.  R.  Co.  v.  Miller, 

*  Lower   v.    Chicago,    Burlington,    &  56  Ind.  88. 
Quincy  E.  B.  Co.,  69  la.  563.     To  the         *  Talhot  v.  Hudson,  16  Gray  (Mass. ), 
petition  of   a  railway  company  to  take  417;  Lumhard  «.  Stearns,  4  Cush.  (Mass.) 
lands,  the  owner  answered  asking  an  in-  60;  Holt  v.  Somerrille,  127  Mass.  408  j 
junction  upon  the  alleged  grounds  that  the  Bancroft  v.  Cambridge,  126  id.  438  ;  Den- 
plaintiff  had  no  valid  organization,   did  ham  v.  County  Comm'rs,  108  Mass.  202; 
not  intend  to  huild  the  proposed  line,  and  Gilmer  v.  Lime  Point,  18  Cal.  229. 
had  organized  simply  in  the  interest  of  an-         '  Cushman  v.  Smith,  34  Me.  247. 
other  company,  which  grounds  were  being 
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the  same  manner  as  in  the  case  of  land  taken  for  highways,  such 
owner  cannot  maintain  trespass  for  such  taking,  within  the  time 
limited  for  an  assessment  of  damages,  and  without  any  application 
for  such  assessment.^ 

It  is  not  necessary  for  us  to  state  what  uses  have  been  regarded 
as  public,  within  the  meaning  of  the  term  as  employed  in  the  Con- 
stitution ;  it  is  sufficient  for  our  purposes  that  railways  have  always 
been  regarded  as  such  public  improvements  as  to  justify  the  legisla- 
ture in  conferring  upon  corporations  established  for  their  constnic- 
tion  and  operation,  this  prerogative  privilege.^    The  circumstance, 


1  Cushman  v.  Smith,  34  Me.  247 ; 
Nichols  V.  Som.  &  Ken.  E.  R.  Co.,  43  id. 
356;  Davis  v.  Russell,  47  id.  443;  Cairo  & 
Fulton  R.  E.  Co.  v.  Turner,  31  Ark.  494; 
25  Am.  Rep.  664.  Riche  v.  Bar  Harbor 
Water  Co.,  72  Me.  148. 

*  San  Francisco,  &c.  R.  R.  Co.  v.  Cald- 
well, 31  Gal.  367  ;  New  York  &  Harlem 
R.  R.  Co.  V.  Kip,  46  N.  Y.  546 ;  Secombe 
V.  Milwaukee,  &c.  R.  R.  Co.,  23  Wall. 
(IT.  S.)  108  ;  Newby  v.  Platte  &  Co.,  25 
Mo.  258  ;  Walther  v.  Warner,  25  id.  277 ; 
West  River  Bridge  Co.  v.  Dix,  6  How. 
(U.  S.)  507 ;  O'Hara  v.  Lexington,  &c. 
R.  R.  Co.  1  Dana  (Ky.),  232  ;  Arnold  v. 
Covington  Bridge,  1  Duv.  (Ky.)  372;  Buf- 
falo  R.  R.  Co.  V.  Ferris,  26  Tex.  588; 
Swan  V.  Williams,  2  Mich,  427  ;  Raleigh 
R.  R.  Co.  V.  Davis,  2  D.  &  B.  (N.  C.) 
451;  Brown  v.  Beatty,  34  Miss.  227;  Pine 
Grove  v.  Talcott,  19  Wall.  (TJ.  S.)  666. 
Acts  authorizing  railroad  companies  to  take 
private  property  for  the  purposes  of  the 
road,  upon  the  payment  of  a  fair  compen- 
sation, are  constitutional,  and  the  mode  of 
ascertaining  the  damages  of  the  owners  of 
the  land  taken  for  the  road,  by  commis- 
sioners appointed  by  the  legislature  or  the 
governor,  is  not  repugnant  to  the  Con- 
stitution. The  provision  of  a  State  con- 
stitution which  declares  that  the  right  of 
the  trial  by  jury  in  all  cases  in  which  it 
has  heretofore  been  used  shall  remain  in- 
violate forever,  relates  to  the  trials  of 
issues  of  fact  in  civil  and  criminal  cases  in 
courts  of  justice.  The  right  of  eminent 
domain  remains  in  the  government,  or  in 
the  aggregate  body  of  the  people  in  their 
sovereign  capacity  ;  and  they  can  resume 
the  possession  of  private  property,  not  only 


where  the  safety,  but  also  where  the  interest 
or  even  the  convenience  of  the  State  is 
concerned;  as  where  the  land  is  wanted  for 
a  road,  canal,  or  other  public  improve- 
ment. The  only  restriction  upon  the 
power  of  the  people  to  resume  the  posses- 
sion of  property  for  the  purpose  of  an  in- 
ternal improvement  in  which  the  public, 
or  the  inhabitants  of  any  particular  section 
of  the  State,  as  citizens  merely,  have  an 
interest,  is  that  the  property  cannot  be 
taken  for  such  public  use  without  just 
compensation  to  the  owner,  and  in  the 
mode  prescribed  by  law.  It  belongs  to 
the  legislature  to  determine  whether  the 
benefit  to  the  public  from  such  improve- 
ment is  of  sufficient  importance  to  justify 
their  exercise  of  the  right  of  eminent 
domain,  in  thus  interfering  with  the  pri- 
vate rights  of  individuals.  In  cases  of 
public  improvements,  from  which  a  benefit 
would  result  to  the  public,  this  right  of 
eminent  domain  may  be  exercised  either 
directly  by  the  agents  of  the  government, 
or  through  the  medium  of  corporate  bodies, 
or  by  means  of  individual  enterprise. 
Railroads  are  public  improvements,  from 
which  the  public  derive  a  benefit;  and  the 
legislature  can  appropriate  the  private 
property  of  an  individual  for  the  purpose 
of  such  improvements,  or  may  authorize 
an  individual  or  a  corporation  thus  to  ap- 
propriate it,  upon  paying  a  just  compen- 
sation to  the  owner  for  the  same.  The 
privilege  of  making  a  railroad  and  taking 
tolls  thereon,  when  granted  to  an  indi- 
vidual or  a  company,  is  a  franchise.  The 
public  have  an  interest  in  the  use  of  the 
Toad,  and  the  owners  of  the  franchise 
are  liable  to  respond  in  damages,  if  they 


SEC.  226.]      PUBLIC   USE,  WHAT  IS:   HOW  DETEEMINED. 


651 


that  they  are  built,  owned,  and  operated  by  a  private  corporation, 
and  that  but  comparatively  few  people  are  benefited  thereby,  does 


lefuse  to  transpoii;  an  individual  or  his 
property  upon  such  road,  without  any  rea- 
sonable excuse,  upon  being  paid  the  usual 
rate  of  fare.  The  legislature  may  regulate 
the  use  of  the  franchise  and  limit  the 
amount  of  the  tolls,  unless  they  have  de- 
prived themselves  of  that  power  by  a  legis- 
lative contract  with  the  owners  of  the  road. 
The  sovereign  power  has  no  right  to  take 
the  property  of  one  citizen  and  transfer  it 
to  another,  even  for  a  full  compensation, 
where  the  public  interest  will  not  be  pro- 
moted thereby.  Beekman  v.  Saratoga,  &c. 
E.  E.  Co.,  3  Paige  (N.  Y.)  Ch.  45.  That 
a  railroad  is  iu  general  such  a  public  use 
as  affords  just  ground  for  the  taking  of 
private  property  and  appropriating  it  to 
that  use,  see  Concord  B.  E.  Co.  v.  Greely,  17 
N.  H.  47;  Contra  Costa  E.  E.  Co.  v.  Moss,  23 
Cal.  324;  Louisville,  Cincinnati,  &  Charles- 
ton E.  E.  Co.  V.  Chappell,  Eice  (So.  Car.), 
383  ;  Baltimore  &  Ohio  E.  E.  Co.  v.  Van 
Ness,  4  Cranch  (U.  S.  0.  C),  595  ;  Al- 
dridget).  Tusoumbia,  Courtland,  &  Decatur 
E.  E.  Co.,  2  S.  &  P.  (Ala.)  199;  Beekman  v. 
Saratoga  &  Schenectady  E.  E.  Co.,  3  Paige 
(N.  Y.)  Ch.  45  ;  Bloodgood  v.  Mohawk  & 
Hudson  E.  E.  Co.,  14  Wend.  (N.  Y.)  52, 
also  18  id.  9 ;  Buffalo  &  New  York  E.  E. 
Co.  V.  Brainard,  9  N.  Y.  100 ;  Weir*.  St. 
Paul,  Stillwater,  &c.  E.  E.  Co!,  18  Minn. 
155  ;  Whiteman  v.  Wilmington  &  Susque- 
hanna E.  E.  Co.,  2  Harr.  (Del.)  514;  Brad- 
ley V.  New  York  &  New  Haven  E.  E.  Co., 
21  Conn.  294  ;  Bonaparte  v.  Camden  & 
Amboy  E.  E.  Co.,  1  Baldw.  (U.  S.  C.  C. ) 
205.  The  taking  of  land  for  a  ditch  to  drain 
a  public  highway  is  a  taking  for  public 
use,  and  eminent  domain  proceedings  can 
be  instituted  therefor.  In  Norton  v.  Peck, 
3  Wis.  723,  Whiton,  C.  J.,  said:  "There 
can  be  no  doubt  that  land  taken  and  used 
for  a  common  highway  is  taken  for  a  public 
use.  The  proposition  we  deem  so  clear 
that  no  argument  is  required  to  prove  it." 
The  mere  fact  that  the  land  taken  for  the 
drain  in  question  was  outside  of  the  limits 
of  the  highway  sought  to  be  improved  did 
not  prevent  its  being  taken  for  u  public 
use,  if  such  was  the  result  of  the  taking. 
The  right  to  obtain  materials  outside  of 
the  limits  of  the  highway,  to  construct  or 


repair  the  same,  upon  making  compensa- 
tion, we  appreheud  would  not  be  ques- 
tioned on  the  ground  that  it  was  not  for  a 
public  use.  There  can  be  no  essential  dif- 
ference in  principle  from  going  outside  to 
obtain  such  material  to  be  used  upon  the 
highway,  and  going  outside  to  constnict 
drains  to  draw  water  from  the  higliway. 
The  distance  from  the  highway  to  the  place 
where  the  lands  of  the  plaintiffs  were  ex- 
cavated may  raise  a  doubt  as  to  the  neces- 
sity of  such  entry ;  but  as  indicated,  the 
right  to  so  take  is  by  the  statute  made  de- 
pendent upon  the  necessity.  The  question 
recurs,  however,  —  is  the  necessity  to  be 
detei-mined  by  the  court  or  the  legislature, 
and  if  the  latter,  then  may  they  delegate 
such  right  to  the  town  supervisors  or  over- 
seer of  highways  ?  In  Pittsburgh  v.  Scott, 
1  Penn.  St.  314,  it  was  observed  by  the 
court  "  that  the  right  of  eminent  domain 
or  inherent  sovereign  power  gives  the  legis- 
lature the  control  of  private  property  for 
public  use.  .  .  .  As  a  general  rule  it  rests 
in  the  wisdom  of  the  legislature  to  deter- 
mine what  is  a  public  use,  and  also  the 
necessity  of  taking  the  property  of  an  indi- 
vidual for  that  purpose.  .  .  .  The  right  of 
eminent  domain,  as  has  been  repeatedly 
held,  may  be  exercised  by  the  government 
through  its  immediate  oificers  or  agents,  or 
indirectly  through  the  medium  of  corporate 
bodies  or  private  individuals."  It  is  there 
in  effect  conceded,  however,  that  courts 
may  interfere  where  it  clearly  appears  that 
the  right  has  been  abused  by  the  legislature 
in  authorizing  the  taking  for  a  private  use 
instead  of  a  public  use.  In  Talbot  v.  Hud- 
son, 16  Gray  (Mass.),  407,  it  was  held  that 
"  the  determination  of  the  legislature  is 
not  conclusive  that  a  purpose  for  which  it 
directs  private  property  to  be  taken  is  a 
public  use,  but  is  conclusive,  if  the  iise  is 
public,  that  a  necessity  exists  which  re- 
quires the  property  to  be  taken.  In  Wil- 
liams V.  School  District,  33  Vt.  271,  it  was 
held,  in  effect  that  the  taking  of  land  for  a 
school-house  was  for  a  public  use,  and  that 
the  quantity  of  land  allowed  to  be  taken 
was  not  limited  to  the  mere  site  of  the 
school-house,  but  included  such  adjacent 
land  for  the  purpose  of  a  yard,  etc.,  as  the 
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not  deprive  them  of  their  public  character.^  To  be  public,  the  user 
must  concern  the  public,  but  it  is  not  at  all  essential  that  all  should 
be  benefited  thereby ;  ^  nor  that  the  public  should  own  the  property, 
or  have  any  pecuniary  interest  therein.  The  question  is,  whether  it 
is  of  so  much  benefit  or  advantage  to  the  community,  either  di- 
rectly or  indirectly,  that  it  cannot  be  said  to  be  wholly  private  in  its 
effect  and  operation.*    Thus,  under  general  railroad  laws,  land  may 

selectmen  of  commissioners  might  think 
requisite.  As  to  the  necessity  of  such 
taking,  it  was  there  said  by  Poland,  J., 
for  the  court,  "that  where  the  use  is  a 
public  one,  it  rests  wholly  with  the  legis- 
lature to  say  whether  sufficient  necessity 
exists  to  justify  granting  the  power  to  take 
private  property  therefor,  and  that  courts 
will  not  interfere  with  their  discretion,  at 
least,  not  unless  the  entire  absence  of  any 
necessity  is  shown."  In  Beekman  v.  Sara- 
toga R.  K.  Co.,  3  Paige  (N.  Y.)  Ch.  73, 
Chancellor  Walworth  said  :  "But  if  the 
public  interest  can  be  in  any  way  promoted 
by  the  taking  of  private  property,  it  must 
rest  in  the  wisdom  of  the  legislature  to 
determine  whether  the  benefit  of  the  public 
will  be  of  sufficient  importance  to  render 
it  expedient  for  them  to  exercise  the  right 
of  eminent  domain,  and  to  authorize  an  in- 
terference with  the  private  rights  of  indi- 
vidua,ls  for  that  purpose."  See  Matter  of 
Ej'ers,  72  N.  Y.  8,  under  a  similar  act. 
If  the  owner  of  land  taken  can  by  a  method 
provided  by  statute  resort  to  taxable  prop- 
erty of  a  town  for  damages  sustained,  he 
receives  compensation  within  the  meaning 
of  the  Constitution.  It  has  been  fre- 
quently held  in  New  York,  in  effect,  that 
where  an  individual's  land  is  taken  for  a 
public  highway,  such  individual  obtains 
the  just  compensation  to  which  he  is  en- 
titled, on  being  provided  with  a  sure  and 
legal  remedy  for  its  collection ;  and  that 
it  is  not  essential  that  the  amount  of  such 
compensation  should  be  actually  paid  or 
ascertained  before  the  land  is  taken  or  ap- 
propriated. Chapman  v.  Gates,  54  N.  Y. 
US.  The  same  rule  has  been  sanctioned 
in  other  States.  Pittsburgh  w.  Scott;  Mer- 
cer 0.  McWilliams,  1  Wright  (Ohio),  132; 
Shearers  v.  Commissioners,  13  Ean.  14S; 
Jackson  v.  Main,  4  Litt.  (Ky.)  322;  Smea- 
ton  V.  Martin,  67  Wis.  364. 

1  Talbot  V.  Hudson,  16  Gray  (Mass.), 


417  ;  Gilmer  i».  Lime  Point,  18  Cal.  229. 
The  right  of  eminent  domain  has  been  ex- 
ercised in  favor  of  grist  mills,  Olmstead  ». 
Camp,  33  Conn.  532  ;  and  mills  generally, 
Tyler  v.  Beacher,  44  Vt.  648;  Boston  Mill 
Dam  V.  Newman,  12  Pick.  (Mass.)  467; 
the  draining  of  marshes,  Henry  v.  Thomaa, 
119  Mass.  583  ;  WiUson  v.  Blackbird 
Creek  Marsh,  2  Pet.  (U.  S.)  245;  the 
erection  of  school-houses.  Township  Board 
V.  Hackman,  48  Mo.  243  ;  Peekhara  v. 
School  Dist.,  7  R.  I.  645;  burying  grounds, 
Edgecombe  v.  Burlington,  46  Vt.  214 ; 
Edwards  v.  Stonington  Cemetery,  20  Conn. 
466 ;  public  pai'ks,  Higginson  v.  Nahant, 
11  Allen  (Mass.),  520 ;  reservoirs,  Kane 
i>.  Baltimore,  15  Md.  240;  Thorn  «.  Swee- 
ney, 12  Nev.  251;  and  a  multitude  of  uses 
which  were  not  contemplated  when  the 
Constitution  was  ft-amed,  but  which,  by 
reason  of  the  benefits  flowing  from  them, 
come  within  the  power  therein  given. 
Pattinson  u.  Boom  Co.,  S  DiU.  (U.  S. 
C.  C.)  465;  N.  0.  Tel.  Co.  v.  Southern 
Tel.  Co.,  53  Ala.  211  ;  Memphis  Freight 
Co.  V.  Memphis,  4  Cold.  (Tenn.)  419; 
Finney  v.  Somerville,  80  Penn.  St.  59 ; 
Cotton  V.  Boom  Co.,  22  Minn.  372 ;  Orr  v. 
Quimby,  54  N.  H.  590;  Clarke  b.  Blackmer, 
44  N.  Y.  150;  Ijawler  v.  Baring  Boom  Co., 
56  Me.  443;  Tipton  v.  Miller,  3  Yerg. 
(Tenn. )  423 ;  Dayton  Mining  Co.  ■».  Sea- 
well,  11  Nev.  894;  Bankhead».  Brown,  25 
Iowa,  540. 

^  Gilmer  v.  Lime  Point,  ante  ;  Sherman 
V.  Buick,  32  id.  241  ;  Warren  v.  Bunnell, 
11  "Vt.  600;  Shaver  v.  Starett,  4  Ohio  St. 
404  ;  Killbuck  v.  Private  Boad,  77  Penn. 
St.  39;  Sadler  v.  Langham,  84  Ala.  311. 

»  Olmstead  v.  Camp,  33  Conn.  532.  In 
State  V.  American,  &c.  Tel.  Co.,  43  N.  J. 
L.  381,  it  was  held  that  the  supplement  ot 
1880  to  the  act  in  relation  to  telegraph 
companies,  authorizing  the  condemnation 
of  the  right  of  way,  is  constitutional.   The 
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be  taken  by  a  railway  company  for  the  construction  of  side  tracks, 
and  branches  to  mines,^  mills,  manufacturing  establishments,  or  to 
its  own  workshops,  coal-sheds,  engine-houses,  stock-yards,  elevators, 
etc. ;  ^  and  it  is  no  objection  to  the  exercise  of  such  right  that  the 
land  so  taken  constitutes  a  private  way,  as  it  is  not  the  special  use 
made  of  the  land  taken  which  characterizes  it,  hut  its  convenient 
•necessity  to  that  part  which  is  /or  public  use?  Therefore  turn-outs, 
depots,  side  tracks,  turn-tables,  etc.,  being  necessary  conveniences 
in  conducting  the  business  of  a  railroad,  are  included  under  the 
word  "  appendages "  in  an  act  authorizing  the  taking  of  lands  for 
the  construction  of  a  railroad  with  such  "  appendages "  as  may  be 
necessary.*  But  under  the  power  of  an  incorporated  railway  com- 
pany to  condemn  land  necessary  for  side  tracks,  turn-outs,  or  switches, 
it  has  tfo  right  to  take  land  for  the  construction  of  an  independent 
branch  road  to  subserve  only  mere  private  interests.  But  it  is  no 
valid  objection  to  the  condemnation  of  a  strip  of  land  for  a  switch  or 
a  side  track  of  a  railway  corporation,  that  the  proposed  track  may 
serve  private  use,  if  in  addition  to  serving  such  use  it  is  also  neces- 
sary for  the  successful  and  convenient  operations  of  the  main  line  of 
the  railroad.  "Where  a  railway  corporation  is  limited  by  the  authori- 
ties of  an  incorporated  village  or  town  to  thirty  feet  in  the  centre 
of  a  public  street  in  which  to  locate  its  main  track,  and  it  becomes 
necessary  to  construct  a  switch  or  side  track,  it  is  no  objection  to  the 
condemnation  of  land  for  that  purpose  that  it  runs  perpendicular  to 

use  contemplated  by  the  supplement  is  a  need  not  be  imposed  in  express  words ;  it 
public  and  not  a  private  use.  Lumbard  may  rest  upon  implication. 
V.  Stearns,  4  Gush.  (Mass.)  60;  Scudder  i  Harvey  ».  Thomas,  10  Watts  (Penn.), 
V.  Delaware  Falls  Co.,  Saxe,  729.  The  63.  But  in  Pennsylvania  and  Maryland, 
term  "public  use"  is  flexible,  and  cannot  there  are  special  statutes  authorizing  the 
be  confined  to  public  use  known  at  the  construction  of  branch  roads  to  mines,  etc. 
time  of  framing  the  Constitution.  All  Harvey  ».  Lloyd,  3  Penn.  St.  331 ;  Shoen- 
imprmements  that  may  be  made,  if  useful  berger  v.  MullhoUan,  8  id.  134;  Northern 
to  the  public,  may  be  encouraged  by  the  ex-  Central  Coal  Co.  v.  Coal  &  Iron  Co.,  37 
erdse  of  emment  domain.  Any  use  which  Md.  537.  But  in  the  absence  of  statutes 
will  satisfy  a  reasonable  public  demand  for  confeiring  such  right,  it  could  not  be  ex- 
facilities  of  travel,  for  transmission  of  in-  ercised.  Such  branches  are  not  such  inci- 
telligenoe  or  of  commodities,  would  be  a  dents  of  the  trunk  line  that  they  can  be 
public  use.  Concord  E.  E.  Co.  v.  Greely,  built  under  the  charter  for  a  main  line. 
17  N.  H.  47  ;  New  Orleans  Tel.  Co.  v.  «  Philadelphia,  &c.  E.  E.  Co.  v.  Wil- 
Southern  Tel.  Co.,  53  Ala.  211.  Com-  Ikms,  54  Penn.  St.  103. 
panics  in  accepting  the  benefits  of  this  '  Ladd  v.  Maldon,  &c.  Ey.  Co.,  20  L.  J. 
law,  lay  themselves  under  obligation  to  N.  s.  102. 

the  public  to  permit  the  use  of  their  lines        *  Hannibal,  &o.  E.  E.  Co.  ».  Muder,  49 

by  all  persons,  under  reasonable  regula-  Mo.  165. 
tions.    This  obligation  upon  a  company 
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the  main  track,  there  not  being  room  enough  in  the  right  of  way 
along  the  street  for  the  side  track  in  addition  to  its  two  main  tracks. 
To  deny  a  petition  of  a  railway  company  for  the  condemnation  of 
land  for  a  side  track,  it  should  appear  that  the  object  thereby  sought 
is  clearly  an  abuse  of  power,  and  a  taking  of  private  property  for  an 
object  not  required  for  the  convenient  operation  of  the  road.^ 

The  running  of  a  side  track  by  a  railroad  company  to  a  private 
manufacturing  establishment  to  connect  the  business  of  such  estab- 
lishment with  the  main  line  of  the  railroad  is  a  public  use  for  which 
land  may  be  appropriated.  These  establishments  are  very  numer- 
ous, especially  in  Pennsylvania,  along  and  near  lines  of  railroad. 
They  serve  to  develop  the  resources  of  the  State,  they  give  employ- 
ment to  vast  numbers  of  citizens,  and  constitute  a  inost  important 
element  in  the  general  wealth  and  prosperity  of  the  community. 
Convenience  and  consequent  cheapness  of  transportation  are  in  most 
cases  essential,  and  in  many  vital  to  their  maintenance.  Moreover, 
considerable  portions  of  the  general  public  are  directly  interested  in 
the  traffic  which  goes  to  them,  and  in  that  which  comes  from  them. 
Hence  they  cannot  be  regarded  as  merely  private  interests,  and 
therefore  without  the  pale  of  that  public  use  for  which  private 
property  may  be  taken  in  the  construction  of  railroads  lawfully 
established  and  actually  used  for  public  purposes.^ 

1  Matter  of  B.  &  A.  R.  R.  Co.,  63  N.  Y.  land  expropriated  for  the  purpose  of  a  rail- 
574;  In  re  N.  Y.  C.  R.  R.  Co.  v.  M.  G.  L.  road  station  is  used  as  such,  but  a  private 
Co.,  63  id.  326;  Chicago,  R.  I.  &  Pacific  business  is  carried  on  in  certain  rooms  by 
R.  R.  Co.  V.  Town  of  Lake,  71  III.  333 ;  one  who  is  the  agent  of  the  railroad  and 
Smith  ».  Chicago  &  Western  Indiana  R.  R.  receives  his  compensation  in  being  allowed 
Co.,  105  id.  511;  C.  &  P.  R.  Co.  v.  Speer,  the  use  of  these  rooms,  in  which  railroad 
56  Penn.  St.  325;  In  re  N.  Y.  C.  &  H.  R.  freight  is,  however,  stored  when  necessary, 
E.  R.  Co.,  77  N.  Y.  248;  South  Chicago,  &c.  it  is  not  such  a  diversion  by  the  railway 
R.  E.  Co.  V.  Dix,  111.  Sup.  Ct.  1884.  The  from  the  use  for  which  the  land  was  ex- 
following  instructions  given  in  a  case  were  propriated  as  to  authorize  an  action  for 
held  correct:  "  that  the  railroad  company,  damages.  Hoggatt  ».  Vicksburg,  Shreve- 
under  its  articles  of  incorporation,  can  only  port,  &  Pacific  R.  R.  Co.,  34  La.  An.  624. 
take  property  for  the  purpose  of  a  railroad  ^  Getz's  Appeal,  Penn.  Sup.  Ct.^  In 
and  telegraph  line,  and  having  once  con-  N.  Y.  Central  &  Hudson  River  R.  E.  Co. 
demned  property,  it  can  use  it  for  any  v.  Manhattan  Gas  Light  Co.,  5  Hun 
puipose  connected  with  its  enterprise.  It  (N.  Y.),  201,  6  id.  149,  68  N.  Y.  326,  it 
can  use  the  property  condemned  of  appel-  was  held  that  a  railway  company  may  take 
lant  for  its  main  or  side  track.  It  can  lands,  under  the  general  law,  for  the  pur- 
build  a  depot,  freight-house,  engine-house,  pose  of  laying  tracks  from  its  main  line  to 
or  warehouse,  upon  it  at  any  time  it  its  stock -yards.  "  It  hardly  needs  an  argn- 
chooses,  or  appropriate  it  for  any  railroad  ment,"  said  Davis,  P.  J.,  "to  establish 
purpose  it  chooses."  Curtis  v.  St.  Paul,  that  in  a  city  like  New  York,  depots  for 
Stillwater,  &  Taylor's  Falls  R.  R.  Co.,  20  freight,  and  for  vast  number  of  cattle  and 
Minn.  28.     "Where  a  building  erected  on  other  live  stock  that  are  constantly  being 
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Under  a  statute  authorizing  the  taking  of  lands  "  for  the  location, 
construction,  and  convenient  use  of  the  road,"  land  cannot  be  taken 


transported  to  the  city,  are  as  mucli  withiu 
the  purposes  for  which  railroads  are  con- 
structed, and  as  necessary  to  their  opera- 
tion as  depots  for  the  accommodation  of 
passenger  traffic.  The  argument  indeed 
is  more  strongly  in  favor  of  the  former, 
for  while  a  railroad  company  might,  with 
safety  to  itself,  leave  its  passengers  upon  a 
public  street  to  take  care  of  themselves 
upon  their  individual  responsibility,  it 
could  not  do  so  with  respect  to  the  animals 
it  transported,  but  must  securely  keep 
them  from  injuring  and  annoying  the  pub- 
lic, until  proper  delivery  to  owners  or  con- 
signees. For  the  purpose  of  performing 
their  duty  in  this  respect  with  greater 
facility  and  safety  to  the  public,  and  con- 
venience to  themselves,  the  respondents 
have  obtained  title  to  the  large  tract  of 
land  between  Fifty-ninth  and  Sixty-fifth 
streets  by  purchase,  and  without  resorting 
to  the  exercise  of  the  right  of  eminent 
domain.  Upon  a  large  portion  of  this 
land  they  have  erected  extensive  cattle 
depots  and  yards,  and  the  buildings  neces- 
sarily connected  with  such  structures,  and 
it  is  said  their  design  is  also  to  build  an 
elevator,  of  sufficient  dimensions  to  receive 
1,500,000  bushels  of  grain,  and  an  abattoir 
sufficient  to  meet  the  requirements  of  the 
city,  in  which  business  is  to  be  carried  on 
by  other  cpmpanies  or  persons,  to  whom 
such  establishments  are  to  be  leased.  If 
all  this  be  so,  the  authority  of  the  respond- 
ent to  acquire  by  voluntary  purchase  land 
for  these  purposes,  is  within  the  power 
granted  by  the  act,  as  was  held  by  the 
court  of  appeals  in  Rens.  &  Saratoga  E.  E. 
Co.  V.  Davis,  43  N.  Y.  137,  and  the  re- 
spondents are  not  seeking  to  obtain  title 
by  these  proceedings  to  any  lands  for  such 
purposes.  They  do  not  propose  to  erect 
an  elevator  or  an  abattoir  on  the  appel- 
lant's land,  but  to  use  it  for  laying  tracks, 
upon  which  their  cars  will  run  for  the  pur- 
poses of  approach  to  their  cattle  depots  and 
yards,  and  to  the  other  stmctures  men- 
tioned ;  and  the  use  for  the  public  purpose 
of  approaching  structures  for  which  lands 
might  have  been  taken  in  invitum,  is  none 
the  less  so  because  their  cars  will  at  the 
same  time  approach  structures  not  within 


the  application  of  the  law  of  eminent 
domain.  A  railroad  corporation  cannot 
take  land  under  the  right  of  eminent  do- 
main for  the  purpose  of  founding  a  town 
or  city  on  the  plea  that  when  founded  it 
will  furnish  business  to  the  road  of  the 
company.  But  it  is  quite  another  question 
if  the  company  be  the  lawful  owner  of 
lands  on  which  it  has  founded  and  erected 
a  city,  whether  it  may  not  lawfully  ac- 
quire, under  eminent  domain,  the  lands 
necessary  to  connect  its  tracks,  being 
within  its  lawful  route,  with  that  city. 
A  fortiori  would  the  same  reasoning  apply 
where  the  track  to  be  laid  was  primarily  to 
erections  within  the  rule  of  necessity,  and 
only  incidentally  to  those  which  fall  within 
the  class  of  business  conveniences.  We 
are  therefore  of  opinion  that  the  appellants 
are  not  protected  by  the  rule  that  lands 
cannot  be  taken  "for  subsidiary  and  ex- 
traordinary purposes,"  but  that  this  case 
is  clearly  covered  by  the  ruling  of  the 
Court  of  Appeals  in  the  matter  of  the  Peti- 
tion of  the  New  York  &  Harlem  E.  E.  Co. 
V.  Kip,  46  N.  Y.  546.  Upon  the  point, 
that  the  lands  proposed  to  be  taken  are 
not  necessary,  because  it  might  be  prac- 
ticable for  the  respondents  to  lay  their 
tracks  upon  their  own  lands  by  adopting 
another  curve,  we  are  not  prepared  to  con- 
cur with  the  appellants'  counsel.  It  is 
not  a  question  of  possibilities  nor  of  strict 
practicabilities  within  the  opinion  of  en- 
gineers. No  route  was  ever  surveyed  for 
a  railroad  which  was  not  open  to  such  ob- 
jections, and  if  the  right  to  take  lands  was 
to  be  determined  by  conflicting  evidence 
whether,  after  all,  the  tracks  might  not, 
with  greater  or  equal  convenience,  be  laid 
elsewhere,  the  construction  of  a  road  would 
be  attended  with  the  most  serious  embar- 
rassments, Eeasonable  necessity  must  be 
shown,  but  a  reasonable  discretion  must 
be  allowed  to  the  officers  who  locate  the 
tracks  of  a  railroad,  for  it  cannot  be  pre- 
sumed that  the  corporation  is  unnecessa- 
rily incurring  heavy  expenses  in  obtaining 
lands,  when  those  it  already  has  would  an- 
swer its  purposes.  We  think  enough  was 
shown  to  bring  this  case  within  the  rule  of 
the  authorities  in  respect  to  this  question. 
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for  the  general  uses  of  the  road  in  addition  to  the  uses  specified  in 
the  statute,^  —  as,  for  dwellings  for  operatives,^  for  a  temporary- 


Matter  of  N.  Y.  &  Harlem  E.  R.  Go.  v. 
Kip,  43  N.  Y.  446 ;  Matter  of  Boston  & 
Albany  E.  E.  Co.,  53  id.  674.  It  is  not 
sought  to  interfere  with  '  the  franchise  of 
the  gas  company.'  That  will  remain  in- 
tact, although  some  portion  of  the  prop- 
erty on  which  it  is  exercised  be  taken  for 
a  public  use.  It  may  he  quite  sound  to 
say  that  the  right  of  eminent  domain  does 
not  attach  to  corporate  franchises,  and  yet 
be  quite  unsound  to  insist  that  lands  held 
by  a  corporation  are  exempt  from  its  exer- 
cise. The  doctrine  insisted  upon  would 
create  a  distinction  between  the  real  estate 
of  artificial  and  natural  persons,  to  the 
great  prejudice  of  the  public.  Such  dis- 
tindtion  does  not,  and  ought  not  to  exist. 
All  lands  in  the  State  are  subject  to  its 
right  of  eminent  ^maia,  whenever  the 
exigency  for  its  exercise  arises,  and  no 
exemption  grows  out  of  the  mere  fact  of 
the  ownership  and  use  of  property  by  a 
corporate  body.  A  banking-house,  how- 
ever valuable  and  useful,  must  give  way 
before  that  power,  whenever  it  stands  a.s  a 
barrier  in  the  path  of  some  necessary  ptib- 
lic  avenue.  It  is  another  question  how 
far  lands  already  devoted  to  public  uses 
and  held  for  that  purpose,  can  be  taken 
under  the  right  of  eminent  domain  for  an- 
other public  use.  Even  upon  that  ques- 
tion I  am  not  prepared  to  say  that  a  use 
of  inferior  necessity  must  not  yield  to  one 
of  clearly  superior  necessity  ;  as-  for  in- 
stance, a  horse  railway  to  the  imperious 
necessity  of  rapid  transit,  or  a  chartered 
coach  line  or  turnpike  to  the  necessities  of 
a  railroad.  It  was  held,  in  White  River- 
Turnpike  Co.  v.  Vermont  Central  E.  B. 
Co.,  21  Vt.  590,  that  there  is  no  implied 
contract  by  the  State,  in  a  charter  of  a 
turnpike  or  other  private  corporation,  that 
their  property,  or  even  their  franchise  it- 
self, shall  be  exempt  from  the  common 
liability  of  the  property  of  individuals  to 
be  taken  for  public  use.  Matter  of  Kerr, 
42  Barb.  (N.  Y. )  119.    But  I  do  not  think 


there  is  any  occasion  to  decide  that  ques- 
tion in  this  case.  The  a,ppellants,  by  their 
charter,  are  not  clothed  with  power  to  ex- 
ercise the  right  of  eminent  domain.  They 
do  not  hold  the  lands  in  question  under 
the  exercise  of  any  such  power,  but  as  a 
mere  private  manufacturing  corporation. 
They  are  claimed  to  be  qtooH  public,  be- 
cause they  furnish  light  to  a  portion  of 
the  public  streets,  but  they  would  be  none 
the  less  so  if  the  contract  under  which 
they  light  the  streets  was  taken  from  them 
and  given  to  another.  Their  public  charac- 
ter springs  out  of  the  nature  of  the  article 
they  manufacture,  and  the  manner  in 
which  they  deliver  it  to  their  customers, 
through  mains  and  pipes  in  the  public 
streets,  and  the  legal  obligation  they  are 
under  to  furnish  to  all  who  desire  and  who 
pay  for  it  along  the  street  where  their 
mains  are  laid.  These  facts  in  themselves 
do  not  make  the  defendants  a  public  cor- 
poration, within  the  sense  of  that  term 
when  applied  to  that  class  of  corporations 
which  is  clothed  by  constitutional  legis- 
lation with  power  to  exercise  the  right  of 
eminent  domain.  I  think,  therefore,  they 
have  no  more  right  to  claim  that  they  are 
shielded  from  the  exercise  of  that  right, 
from  the  nature  of  the  article  manufac- 
tured by  them,  and  the  convenience  or 
necessity  of  its  use  by  the  public  generally, 
than  any  other  private  corporation,  created 
to  make  and  vend  to  the  public  any  other 
articles  of  prime  necessity, — a  corporation 
to  manufacture  cheap  bread,  for  instance, 
or  an  ice  company  in  midsummer.  '  The 
fact  that  the  public  have  an  interest  in  the 
works,  or  the  property,  or  the  object  of  a 
corporation,  does  not  make  it  a  public  cor- 
poration.' Ten  Eyck  v.  Delaware  &  Eari- 
tan  E.  E.  Co.,  18  N.  J.  L.  200  j  Firsman 
V.  The  Belvideie  &  Delaware  E.  E.  Co.,  26 
N.  J.  L.  148.  The  courts  will  act  circum- 
spectly and  only  on  strong  necessity,  in 
allowing  property  devoted  to  uses  of  great 
public  benefit  to  be  taken;  but  where  such 


1  Spofford  V.  Buoksport,  &c.  E.  E.  Co.,    N.  Y.  137  ;  Nashville,  &c.  E.  E.  Co.  v. 
66  Me.  26.  Cawarden,  11  Humph.  (Tenn.)  348;  State 

'  Rensselaer,  &c.  E,  E.  Co.  v.  Davis,  43    v.  Mansfield,  23  N.  J.  L.  610. 
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right  of  way,^  for  gravel-banks,^  for  a  wharf,*  nor  for  the  purpose  of  a 
ferry.*  It  may  take  lands  for  its  stations,  and  for  necessary  and 
convenient  approaches  thereto,®  and  also  for  its  necessary  work- 
shops ;  ^  but  it  has  been  held  that  the  manufacture  of  railroad  cars  is 
not  so  necessarily  connected  with  the  management  of  a  railroad  as 
to  authorize  a  railroad  company,  by  virtue  of  the  right  of  eminent 
domain,  to  take  lands  compulsorily  for  the  purpose  of  erecting  such 
a  manufactory  thereon.  So  also  in  respect  to  dwelling-houses  to 
rent  to  the  employi5s  of  the  company.  But  otherwise  as  to  the  land 
taken  for  storing,  temporarily  lumber  used  on  the  road.^ 

Under  the  provisions  of  a  railroad  charter  authorizing  the  com- 
pany to  take  land  contiguous  to  the  line  of  their  road  for  depots, 
shops,  etc.,  provided  the  amount  so  taken  does  not  exceed  five  acres, 
the  company  cannot  take  without  the  consent  of  the  owner,  as  a 
site  for  a  warehouse,  a  parcel  of  land  four  hundred  yards  from  the 
line  of  their  road,  and  build  a  narrow  track  from  their  road  to  such 
parcel  of  land,  although  the  whole  quantity  required  for  the  site  of 
the  warehouse,  and  the  road  leading  to  it,  would  not  exceed  five  acres.' 
Under  the  power  conferred  upon  a  railroad  corporation  only  "  to 
enter  upon  any  land,  to  survey,  lay  down,  and  construct  its  road ; " 


necessity  is  shown  to  exist,  the  power  to 
act  seems  entirely  clear.  In  this  case  the 
property  sought  to  he  taken  is  not,  and 
has  never  been,  in  actual  use  for  the  pur- 
poses of  the  gas  company.  Doubtless,  the 
use  of  their  lands  in  the  future,  when  the 
appellants  come  to  need  them,  as  they  an- 
ticipate, will  be  more  convenient  without 
the  additional  tracks  of  the  railroad  than 
with  them;  but  the  railroad  now  crosses 
their  laud  with  several  tracks,  and  the 
addition  of  two  or  three  more,  on  land  ad- 
joining the  present  tracks,  does  not  strike 
us  as  necessarily  destructive  of  the  uses  to 
which  the  appellants  wish  to  put  their 
lands.  The  injury  cannot  be,  as  it  seems 
to  us,  so  greatly  enhanced  beyond  what  is 
already  done,  that  their  remaining  land 
becomes  useless  to  them.  It  is  to  be  pre- 
sumed that  they  wUl  be  protected  to  the 
extent  that  the  act  provides  for,  in  their 
facilities  of  crossing  and  enjoying  access  to 
and  from  the  divided  parcel  of  their  land, 
by  the  commissioners,  or  by  the  court  on 
the  coming  in  of  their  report ;  and  this,  we 
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think,  is  all,  under  the  circumstances,  they 
are  entitled  to  claim. " 

1  Currier  v.  Marietta,  &c.  E.  R.  Co.,  11 
Ohio  St.  228. 

^  New  York,  &c.  E.  E.  Co.  v.  Gunnison, 

I  Hun  (N.  Y.),  496. 

'  Iron  R.  E.  Co.  v.  Ironton,  19  Ohio 
St.  299. 

*  Sandford  v.  Martin,  31  Iowa,  67. 

5  Nashville,  &c.  R.  E.  Co.  v.  Cawardin, 

II  Humph.  (Tenn.)  348;  Giesy  v.  Cin- 
cinnati, &o.  R.  R.  Co.,  4  Ohio  St.  308  ; 
Cather  v.  Midland  Ry.  Co.  17  L.  J.  N.  s. 
235;  Hamilton  v.  Annapolis,  &c.  R.  R.  Co., 
1  Md.  553;  New  York  &  Harlem  R.  R.  Co. 
V.  Kip,  46  N.  Y.  546. 

8  Chicago,  Burlington,  &c.  E.  R.  Co.  v. 
Wilson,  17  111.  123 ;  Low  v.  Galena,  &o. 
R.  E,  Co.,  18  id.  324;  Hannibal,  &c.  R.  R. 
Co.  V.  Muder,  49  Mo.  165.  It  may  also 
take  a  location  wide  enough  to  admit  of  a 
telegi'aph  line.  Prather  v.  Jeffersonville, 
&c.  R.  R.  Co.,  52  Ind.  16. 

'  Eldridge  v.  Smith,  34  Vt.  484. 

*  Bird  V.  Wilmington  &  Manchester 
E.  R.  Co.,  8  Rich.  (S.  C.)  Eq.  46. 
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"  to  locate  and  construct  branch  roads  from  the  main  road  to  any 
town  or  places  in  the  several  counties  through  which  the  said  road 
may  pass  ; "  to  appropriate  land  for  "  necessary  side  tracks,"  and  "  a 
right  of  way  over  adjacent  lands  sufficient  to  enable  such  company 
to  construct  and  repair  its  road,"  —  such  company,  having  located  and 
being  engaged  in  the  construction  of  its  permanent  main  road  along 
the  north  side  of  a  town,  is  not  authorized  to  appropriate  a  tempo- 
rary right  of  way,  for  a  term  of  three  years,  along  the  south  side  of 
the  town,  to  be  used  as  a  substitute  for  the  main  track  while  the 
same  is  in  course  of  construction.^ 

It  is  no  objection  that  there  are  other  lands  in  the  vicinity  which 
would  answer  the  purpose  equally  well,  which  might  be  acquired  by 
purchase ;  as  the  location  of  the  road,  its  buildings,  and  appendages 
is  within  the  discretion  of  the  corporation  and  its  managers,  and 
the  courts  wiU  not,  except  in  rare  instances,  supervise  it.^  The 
company  is  not  confined  to  its  present  necessities,  but  may  take 
such  lands  as  may  be  rendered  necessary  by  the  demands  of  a 
growing  traffic ;  and  if  it  acts  in  good  faith,  and  there  is  no  evidence 
of  malice  or  carelessness,  the  courts  will  not  revise  the  exercise  of  its 
discretion.^  But  under  this  pretence,  it  cannot  acquire  lands  for  the 
purposes  of  speculation,  or  to  prevent  interference  by  competing  lines, 
or  in  aid  of  collateral  enterprises  remotely  connected  with  the  opera- 
tions of  the  road.*  Where  the  charter  or  general  statute  gives  a  rail- 
way authority  to  take  lands  for  the  purpose  of  widening  its  road,  the 
limitation  upon  such  power  is  the  reasonable  necessity  of  the  road.* 
And  authority  given  to  condemn  lands  "  adjoining  their  road  as  con- 
structed on  their  right  of  way  as  located "  does  not  apply  to  lands 
which  merely  adjoin  a  side  track.^  It  need  only  take  the  surface  of 
the  land,  and  is  not  obliged  to  take  the  mines  and  minerals.'  Where 
the  statute  prohibits  the  taking  of  a  quarry  for  railroad  purposes 
within  two  hundred  feet  of  a  dwelling-house,  a  shanty  put  up  for 
the  sole  purpose  of  preventing  the  land  from  being  condemned  will 
not  operate  as  a  protection.*    The  stones  and  gravel  taken  from  one 


1  Currier  v.  Marietta,  Cincinnati,  &o.  '  Beek  v.  United  New  Jersey  E.  E.  Co., 

K.  E.  Co.,  11  Ohio  St.  228.  39  K.  J.  L.  45. 

"  New  York,  &c.  R.  R.  Co.  v.  Kip,  46  '  State  v.  United  New  Jersey,  &c.  E.  R. 

N.  y.  546.  Co.,  48  N.  Y.  L.  110. 

«  Lodge  V.  Philadelphia,  &c.  R.  E.  Co.,  '  In  re  Haddlesfield  v.  Jacomb,  L.  R. 

8  Phila.  (Penn.)  345.  10  Ch.  92. 

*  Rensselaer  &  Saratoga,  R.  E.  Co.  v.  '  Morris  v.  Schallsville  Branch  of  Win- 
Davis,  43  N.  Y.  137.  cheater,  &c.  R.  R.  Co.,  4  Bush  (Ky.),  448. 
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part  of  the  roadway  may  be  employed  upon  another  part,^  and  where 
a  person  conveys  land  to  a  railway  company  "  for  materials  ...  for 
the  use  and  purposes  of  the  railroad,  and  for  no  other  or  different 
purpose,"  he  cannot  prevent  the  company  from  excavating  the  land 
to  procure  such  materials,  although  as  a  consequence  the  owner's 
adjoining  land  caves  into  the  pit,  nor  can  he  recover  any  damages 
therefor.'^  Lands  lying  outside  the  location,  may  be  condemned  for 
materials  where  the  statute  authorizes  it,  but  the  petition  must  dis- 
close the  use  for  which  the  lands  are  sought ;  ^  but  where  the  statute 
merely  authorizes  a  railway  company  to  take  and  use  such  of  the 
lands  specified  in  its  location  as  may  be  necessary  for  the  purposes 
of  constructing  its  road,  it  does  not  have  authority  to  take  compuL- 
sorily  and  permanently,  land  required  only  for  the  purpose  of  exca- 
vating materials  therefrom.* 

Sec.  227.  Public  use:  Question  for  the  Court,  when. — The  ques- 
tion as  to  whether  or  not  a  use  is  public,  so  that  private  property 
may  be  taken  for  its  promotion,  is  prima  facie  for  the  legislature, 
but  is  subject  to  final  revision  by  the  courts.  Indeed,  the  question 
as  to  whether  the  use  is  of  such  a  public  character  as  to  warrant  the 
exercise  of  this  extraordinary  power  is  always  open  to,  and  de- 
pendent upon  the  decision  of  the  courts  ;  ^  but  the  legislature  is  the 
exclusive  judge  of  the  agencies  it  will  employ  in  carrying  its  will 
into  effect,®  and  is  the  proper  body  to  determine  as  to  the  necessity 
or  fitness  of  taking  private  property  for  public  use,  and  as  to  the 
extent  and  manner  of  the  appropriation.^     But  in  some  of  the 

>  Chapin  ».  Sulliran    E.   R.    Co.   29  37  Md.  537;  Brooklyn  Park  Comm'rs.  v. 

N.  H.  561.  Armstrong,    45    N.   Y.    234 ;    Tyler   v. 

2  Ludlow  V.  Hudson  Biver  E.  R.  Co.  4  Beacher,   44  Vt.   648  ;    In  re  DeanviUe 

Hun  (N.  Y.),  239.  Cemetery  Assoc.,  66  K.  Y.  569. 

8  Valley  R.  R.  Co.  v.  Bohm,  34  Ohio  «  Deanville  Cemetery  Assoc.,  66  N.  Y. 

St.  114.  569  ;  Matter  of  Fowler,  53  id.  62. 

*  Evensfield  v.  Mid-Sussex  Ry.  Co.,  3  '  People   v.    Smith,   21  N.  Y.    595 ; 

De  G.  &  J.  286.    See  also  N.  Y.  &  Canada  Brooklyn  Park  Comm'rs.  v.  Armstrong,  45 

R.  E.  Co.  V.  Gunnison,  I  Hun  (N.  Y. ),  N.  Y.  244 ;   Water  Works  Co.  ■».  Burk- 

496.  hardt,  41  Ind.  364 ;   Holt  v.  Somerville, 

^  Whitman  ».  Wilmington,  .&c.  E.  E.  127  Mass.  408  ;  Bloomfield,  &o.  Co.  v. 
Co.,  2  Harr.  (Del.)  514;  Buffalo,  &c.  E.E..  Richardson,  63  Barb.  (N.  Y.)  437;  Bray- 
Co.  V.  Brainard,  9  IT.  Y.  100  ;  Central  ton  v.  Fall  River,  124  Mass.  95  ;  Haver- 
R.  R.  Co.  0.  Pennsylvania  E.  E.  Co.,  31  hill  Bridge  v.  County  Comm'rs.,  103  id. 
N.  J.  Eq.  475  ;  32  id.  755  ;  Boom  Co.  v.  120;  Eastern  R.  R.  Co.  o.  Boston  &  Maine 
Patterson,  98  U.  S.  40'i;People  v.  Smith,  R.  R.  Co.,  Ill  id.  125 ;  In  re  Mt.  Wash- 
21  N.  Y.  595 ;  Coster  v.  Tide  Water  Co.,  inigton  Road,  35  N.  H.  134;  Johnson  v. 
18  N.  J.  Eq.  54 ;  Ford  v.  Chicago,  &c.  Joliet,  &e.  R.  R.  Co.,  23  111.  202  ;  Bank- 
R.  R.  Co.,  14  Wis.  609  ;  New  Central  head  v.  Brown,  25  Iowa,  540. 
Coal  Co.  ■!!.  George's  Creek  Coal,  &c.  Co., 
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States  the  Constitution  leaves  the  question  of  the  necessity  of  the 
use  to  be  ascertained  by  a  jury  ;^  and  in  such  cases,  as  well  as  where 
the  act  conferring  the  authority  to  take  the  lauds  makes  its  exercise 
conditional  upon  a  jury  finding  that  it  is  necessary,  it  must  be  found 
by  them,  not  merely  that  the  taking  of  such  lands  "  was  and  is 
necessary  for  the  purpose  of  constructing  and  operating  said  rail- 
road," but  also  that  it  is  necessary  for  the  benefit  of  the  public* 
But  where  there  is  no  provision  in  this  respect,  the  necessity  for 
the  taking,  as  well  as  the  selection  of  the  land  to  be  taken,  rests 
in  the  discretion  of  the  corporation.  Thus,  where  the  statute 
authorizes  a  railway  corporation  to  acquire  real  estate,  "for  the 
purposes  of  its  incorporation,  or  for  the  purpose  of  running  or 
operating  its  road,"  although  there  are  other  lands  in  the  same 
vicinity  equally  well  adapted  for  the  purpose,  which  possibly  might 
be  acquired  by  purchase,  the  location  of  the  buildings  and  struc- 
tures of  the  company  is  within  the  discretion  of  its  managers,  and 
courts  will  not  ordinarily  supervise  it. 

A  usufructuary  right,  either  temporary  as  to  its  continuance  or 
limited  as  to  its  character,  does  not  give  to  the  company  the  prop- 
erty which  it  has  a  right,  under  the  statute,  to  acquire.  And  when- 
ever the  proper  running  and  operating  of  its  road,  and  the  interests 
of  the  public,  require  permanent  structures,  it  is  no  objection  to  a 
proceeding  to  acquire  the  land  in  fee,  that  the  company  is  a  lessee 
of  the  premises  for  a  term  of  years.'  And  in  England,  where  a 
railway  company  has  given  notice  to  take  land  for  some  object 
which  is  clearly  within  their  compulsory  powers,  the  court  will 
not  interfere  to  restrain  them  merely  on  the  ground  that  they 
might  obtain  the  same  object  in  some  other  way  without  taking  the 
land.*  The  power  of  the  legislature  in  this  respect,  except  when  re- 
stricted by  the  Constitution,  is  not  subject  to  the  revision  of  the 
courts ;  ^  and  it  may  delegate  this  power  to  the  corporation,*  or  it 

1  Horton  t».  Grand  Haven,  24  Mich,  land,  &c.  R.  R.  Co.,  5  Ohio  St.  146 ;  De 
465.  Varaigne  v.  Fox;  2  Blatchf.  (U.  S.  C.  C.) 

2  Grand  Rapids,  &o.  R.  R.  Co.  v.  Van  95  ;  Charlestown,  &o.  R.  R.  Co.  v.  Blake, 
Driele,  24  Mich.  409.  6  Rich.  (S.  C.)  634;  Raleigh,  &c.  R.  R. 

8  New  York,  &o.  R.  R.  Co.  v.  Kip,  46  Co.    v.  Davis,  2  D.  &  B.  (N.  0.)  451  ; 

S.  Y.  546.  Malone  v.  Toledo,  34  Ohio  St.  541;  People 

*  Lamh  v.  North  London  Ry.  Co.,  L.  v.  Smith,  21  N.  Y.   595  ;  Hingham,  &o. 

R.  4  Ch.  App.  522.  Co.  v.  Norfolk  Co.,  6  Allen  (Mass.),  353 ; 

6  Lehmicke  v.  St.  Paul,  &c.  R.  R.  Co.,  Philadelphia,  &c.  R.  R.  Co.  v.  "Williams, 

19  Minn.  464  ;  Weir  v.  St.  Paul,  &c.  R.  R.  54  Penn.  St.  103  ;  Toledo,  &c.  R.  R.  Co. 

Co.,  18  id.  155;  Wilkin  v.  St.  Paul,  &c.  v.  Daniels,  16  Ohio  St.  390. 
R.  R.  Co.,  16  id.  271;  Kramer  v.  Cleve-         «  Charlestown,  &o.  R.  R.  Co.  v.  Blake, 
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may  specifically  designate  the  land  and  the  estate  therein  to  be 
taken.^ 

Sec.  228.  What  lands,  etc.,  may  be  taken.  —  When  authority  is 
given  to  a  railway  company  to  take  lands  for  the  construction  of  its 
road,  and  no  restrictions  are  placed  thereon,  it  may  take  any  prop- 
erty necessary  for  that  purpose  which  has  not  already  been  devoted 
to  a  public  use.  It  may  take  or  remove  dwelling  houses  on  its 
route,^  rights  of  way,*  even  underground,*  leasehold  estates,^  and  in- 
deed estates  of  all  descriptions,  whether  held  by  persons  under  a 
legal  disability  or  not.^  It  may  take  lands  used  for  wharves,^  land 
under  water,*  lands  of  the  State,^  or  of  the  United  States,^"  or  lands 
belonging  to  another  corporation.^^  So  it  may  take  materials,  as 
stones,  gravel,  etc.,  from  adjoining  lands  for  the  construction  of  its 

'  Boston,  &c.  R.  E.  Co.  v.  Old  Colony, 
E.E.  Co.,  12  Gush.  (Mass.)  605. 

8  In  re  N.  Y.  Central  E.  E  Co.,  77 
N.Y.  248. 

°  Indiana  Central  E.  E.  Co.  v.  State, 
3  lud.  421. 

1"  Grintner  v.  Kansas  Pacific  E.  E.  Co., 
23  Kan.  642  ;  Union  Pacific  E.  E.  Co.  v. 
Burlington,  &c.  E.  E.  Co.  3  Fed.  Eep. 
106  ;  United  States  «.  Railroad  Bridge  Co., 
6  McLean  (U.  S.),  517. 

'1  Bellona  Company's  Case,  3  Bland 
( Md. ),  442.  Although  the  charter  of  a  cor- 
poration is  a  contract  between  the  State 
and  the  corporators,  yet  it,  like  other  eon- 
tracts,  is  made  subject  to  the  right  of 
eminent  domain  in  the  State ;  and  the 
property  of  a  corporation  and  its  fran- 
chises may  therefore  be  taken  for  public 
uses,  like  the  property  of  individuals, 
without  violating  the  obligation  of  the 
contract.  West  Eiver  Bridge  Co.  v.  Dix, 
6  How.  (U.  S.)  507;  Alabama,  &c.  E.  E. 
Co.  V.  Kenny,  39  Ala.  307;  State  «.  Noyes, 
47  Me.  189 ;  Pierce  ».  Somersworth,  10 
N.  H.  369  ;  Crosley  v.  Hanover,  36  K.  H. 
404 ;  Miller  v.  New  York,  &c.  E.  R.  Co., 
21  Barb.  (N.Y.)  513;  Eed  Eiver  Bridge' 
Co.  V.  Clarksville,  1  Sneed  (Tenn.),  176 ; 
Armington  v.  Barnett,  15  Vt.  745  ;  White 
Eiver  Turnpike  Co.  v.  Vermont,  &c.  E.  E. 
Co. ,  21  Vt.  590  ;  James  Eiver,  &c.  Co.  v. 
Thompson,  3  Gratt.  (Va.)  270.  Authority 
to  condemn  private  lands  for  use  by  a 
corporation  includes  the  right  to  condemn 
any  estate  or  interest  therein  for  the  same 
object.     Heyneman  v.  Blake,  19  Cal,  579. 


anie ;   National  Docks  E.  E.  Co.  ii.  Cen- 
tral E.  E.  Co.,  32  N.  Y.  Eq.  755. 

1  Brooklyn  Park  Comm'rs.  v.  Armstrong, 
3  Lans.  (N.  Y.)  429  ;  afifd.  45  N.  Y.  234  ; 
Eexford  v.  Knight,  11  N.  Y.  ;  Heywood 
».  New  York,  7  id.  314;  Stockton,  &c. 
E.  R.  Co.  -0.  Brown,  9  H.  L.  Cas.  246  ; 
Gilbert  Elevated  E.  E.  Co.,  in  re,  70  N.  Y. 
361;  New  York  Elevated  E.  E.  Co.,  in  re, 
70  N.  Y.  327;  Iron  R.  R.  Co.  v.  Ironton, 
19  Ohio  St.  299  ;  Chicago,  &c.  E.  E.  Co. 
1).  Lake,  71  111.  333 ;  Cleveland,  &c.  R.  R. 
Co.  V.  Speer,  56  Penn.  St.  325  ;  Parke's 
Appeal,  64  id.  137;  Com.  ■».  Franklin 
Canal  Co.,  21  id.  117;  New  York,  &c. 
E.  E.  Co.  V.  Young,  33  id.  175;  N.  Y. 
Central  E.  E.  Co.,  m  re,  66  N.  Y.  407. 

2  Brackett  v.  Ohio,  &c.  E.  E.  Co.,  14 
Penn.  St.  241;  Wells  v.  Somerset,  &o. 
E.  E.  Co.,  47  Me.  345 ;  Cleveland,  &c. 
E.  E.  Co.  V.  Speer,  56  Penn.  St.  325. 
Unless  forbidden  to  do  so  by  its  charter 
or  the  general  law. 

«  Sixth  Av.  R.  R.  Co.  v.  Kerr,  72  N.  Y. 
330;  Boston  Gas-light  Co.  v.  Old  Colony, 
&c.  R.  E.  Co.,  14  Allen  (Mass.),  444; 
Galena,  &c.  E.  R.  Co.,  73  111.  494. 

*  Baltimore,  &c.  E.  E.  Co.  v.  Eeaney, 
42  Md.  117;  Brown  v.  Corey,  43  Penn. 
St.  495. 

»  Cobb  V.  Boston,  109  Mass.  438. 

»  East  Tenn.,  &c.  R.  R.  Co.  v.  Lane,  3 
Head  (Tenn. ),  63  ;  Alabama,  &c.  E.  R. 
Co.  V.  Kenney,  39  Ala.  307;  North  Penn. 
E.  E.  Co.  1).  Davis,  26  Penn.  St.  238  ; 
Watson  V.  New  York  Central  E.  E.  Co., 
47  N.  Y.  157. 
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road,  and  occupy  such  lands  for  the  preparation  of  materials  taken 
therefrom,  for  the  road ;  ^  and  the  damages  need  not  be  assessed  until 
after  the  materials  are  ascertained.  So  where  the  charter  of  a  rail- 
road company  authorizes  it  to  enter  upon  lands  adjacent  to  its  road- 
way and  occupy  them  "for  any  purpose  useful  or  necessary  in  the 
construction  or  repair  of  such  roads,"  and  providing  a  mode  for  the 
assessment  of  damages,  the  company  by  its  workmen  is  entitled  to 


The  right  to  receive  toll  for  the  transpor- 
tation of  travellers  and  others  across  a 
river  on  a  public  highway,  is,  at  common 
law,  a  franchise  of  the  Crown  ;  and  in  the 
State  of  Georgia  it  belongs  to  the  people 
collectively,  and  may  be  taken.    Young  v. 
Harrison,  6  Ga.  130.     So  may  a  dwelling- 
house  be  taken.     Wells  v.  Somerset,  &c. 
E.  R.  Co.,  47  Me.  345.     And  a  mill-priv- 
ilege.    The  creation  of  a  great  mill-power 
is  a  public  use,  for  which  private  property 
may  be  taken  under  the  Constitution ;  and 
the  decision  of  the  legislature  as  to  whether 
the  use  is  a  public  one  is  presumptively 
correct.     Hazen  v.   Essex  Co.,  12  Cush. 
(Mass.)  475.      A  franchise  to  build  and 
maintain  a  bridge  may  be  taken  for  a.  high- 
way, whenever  the  legislature  deem  that 
the  public  exigencies  require  it,  reason- 
able   compensation   being   made.      Cen- 
tral Bridge  V.  Lowell,  4  Gray  (Mass.),  474. 
Indeed,  the  legislature  has  general  power 
to  pass  laws  providing  for  measures  of  in- 
ternal improvement  of  the  public  rivers 
and  other  highways  within  the  limits  of 
the  State,  Subject  only  to  the  restrictions 
and  limitations  in  the  Constitution.     One 
of  these  restrictions  is,  that  private  prop- 
erty shall  not  be  taken  or  applied  to  the 
public    use  without   just    compensation. 
This    clause    applies    to    property    of    a 
Specific,  fixed,  and  tangible  nature,  cap- 
able of  being  had  in  possession  and  trans- 
mitted to  another,  as  houses,  lands,  and 
chattels.     Homochitto  River  v.  Withers, 
29  Miss.  21.     The  right  of  the  owner  of  a 
lot  in  a  town  or  city  to  the  use  of  the 
adjoining  street  is  as  much  property  as 
the  lot  itself ;  the  owner  of  the  lot  cannot 
be  deprived  of  this  right  by  the  obstruo" 
tion  of  the  street  without  compensation. 
It  is  immaterial  in  such  case  whether  the 
owner  of  the  lot  owns  to  the  middle  of  the 
street  or  not.     Lackland  v.  North  Mis- 


souri R.  E.  Co.,  31  Mo.  180.     The  legis- 
lature are  not  restricted  to  taking  a  mere 
easement  in  the  land  of  a  citizen ;  they 
may  take  the  entire  right.      Railroad  v. 
Davis,  2  Dev.  &  B.  (N.  C.)  L.  451.    An 
injury  to  land  which  deprives  the  owner 
of  the  ordinary  use  of  it  is  equivalent  to 
a  "taking"  of  the  land;  and  where  no 
compensation  is  provided  for  or  made  to 
the  owner  for  the  injuiy  sustained,  he  is 
entitled  to  recover  damages  for  such  in- 
jury.  Hooker  v.  Canal  Co.,  14  Conn.  146. 
Injuries  by  backing  water  by  dams,  etc., 
upon   the   land  of   another  seem  to  be 
embraced  within  the  constitutional   in- 
hibition   against    injuring    property   by 
legislative  authority  without  making  com- 
pensation.   Wabash,  &c.  Canal  v.  Spears, 
16  Ind.   441.      A  divestiture  of  vested 
rights   may  be   effected  not  only  by  a 
change  or  destruction  of  the  title  to  the 
property,  but  also  by  a  destruction  of  the 
property  itself.     Cash  ji.  Whitworth,  13 
La.  An.  401.     A   partial  destruction,  or 
diminution  of  value,  is  a  taking  of  private 
property.     Glover  v.  Powell,  10  N.  J.  Eq. 
(2  Stock.)  211.     To  convert  a  common 
highway  into  a  railroad  is  to  impose  an 
additional  burden  upon  the  land  to  the 
injury  of  the  owner  in  fee,  and  is  a  taking 
of  his  property  within  the  meaning  of  the 
provision  of  the  Constitution,  which  for- 
bids such  taking  without  compensation. 
The  State  and  municipal  authorities  com- 
bined cannot  confer  upon  a  railroad  com- 
pany the  right  to  construct  their  road 
upon  a  highway  without  the  consent  of 
the  owner  of  the  fee,  or  making  him  com- 
pensation.   Williams  v.   New  York  Cen- 
tral R.  R.  Co.,  16  N.  Y.  97. 

1  Vt.  Central  R.  R.  Co.  v.  Baxter,  22 
Vt.  365.  But  see  N.  Y.,  &e.  R.  E.  Go.  v. 
Gunnison,  1  Hun  (N.  Y.),  496. 
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enter  upou  lands  adjacent  to  its  roadway,  and  erect  temporary  build- 
ings for  the  accommodation  of  its  workmen,  —  including  stables, 
wagon-houses,  blacksmith-shops,  hog-pens,  etc.,  —  provided  it  takes 
no  more  land  than  is  necessary  for  its  purposes.  In  a  Pennsylvania 
case  ^  which  involved  these  questions,  Kennedy,  J.,  said :  "  It  might 
in  many  cases  be  utterly  impracticable  to  accomplish  the  construc- 
tion of  a  railroad  w^ithout  such  authority.  The  legislature,  having 
granted  in  express  terms,  the  right,  with  the  power  and  authority  to 
construct  the  road,  must  be  presumed  to  have  likewise  granted  every 
incidental  power  and  authority  necessary  to  he  exercised  in  order  to 
carry  the  power  expressly  granted  into  effect,  subject  however  to  such 
qualifications  as  may  be  mentioned  in  the  act."  ^  So  it  may  take 
springs  near  its  road  for  a  supply  of  water  for  its  engines,  when  it 
cannot  be  otherwise  obtained.^    So  it  may  cross  highways  *  or  a  turn- 


i  Lauderbrun  v.  Duffy,  2  Penn.  St. 
398. 

»  Vt.  Central  R.  E.  Co.  v.  Baxter, 
ante. 

"  Strohecker  v.  Alabama,  &c.  R.  R. 
Co.,  42  Ga.  509.  But  it  must  have  the 
same  condemned,  and  pay  for  it;  and  it 
has  no  right,  by  means  of  pipes  or  other- 
wise, to  divert  the  water  of  a  stream  for  its 
uses,  to  the  detriment  of  a  lower  mill- 
owner.  Thus,  in  Garwood  v.  N.  Y.  Cen- 
tral, &o.  R.  E.  Co'.,  83  N.  Y.  400,  38 
Am.  Rep.  452,  a  railway  company,  which 
was  a  riparian  owner,  diverted  the  water 
of  a  creek  for  its  use  in  furnishing  water 
to  its  locomotives,  so  as  to  perceptibly 
reduce  the  volume  of  water  flowing  there- 
in, and  to  materially  reduce  the  grinding 
power  of  the  mill  of  plaintiff,  a  riparian 
owner  below  the  railroad  company,  and  in 
consequence  thereof  he  sustained  damage 
to  a  substantial  amount.  It  was  held  that 
plaintiff  was  entitled  to  an  injunction  re- 
straining the  railroad  company  "from 
diverting  the  water  to  the  injury  of  plain- 
tiff." The  cases  Elliott  v.  Fitchburg  E.  E. 
Co.,  10  Gush.  (Mass.)  191;  Earl  of  Sand- 
wich V.  Great  Northern  Ry.  Co.,  L.  E.  10 
Ch.  Div.  707,  distinguished.  In  such  a 
case  preventive  relief  is  proper.  2  Story's 
Eq.  Jut.  §  927;  Gardner  v.  Newburgh,  2 


Johns.  Ch.  (K  Y.)  162;  Swinton  Water 
Works  Co.  V.  W.  &  B.  Canal  Co.,  L.  R. 
7  Eng.  &  Ir.  Ap.  Cas.  697;  Campbell  v. 
Seaman,  63  N.  Y.  568.  Danfoeth,  J., 
said:  "Each  riparian  owner  has  the  use 
of  the  water  ad  lavandum  et  portandv/m 
for  domestic  purposes  and  his  cattle, 
though  some  portion  be  exhausted,  and 
this  without  regard  to  the  effect  upon  the 
lower  owner.  He  may  use  for  irrigation 
or  manufacturing;  but  this  privilege  is 
connected  with  the  land  through  which 
the  stream  runs,  and  cannot  be  exercised 
if  thereby  the  lawful  use  of  the  water  by  a 
lower  proprietor  is  interfered  with  to  his 
injuiy.  Miner  v.  Gilmour,  12  Moore's 
P.  C.  156 ;  Tyler  v.  Wilkinson,  4  Mason, 
397.  The  i-aUroad  company  did  not  merely 
use  the  water,  returning  it  to  the  stream, 
but  diverted  it  from  the  land.  The  fact 
that  plaintiff,  as  well  as  the  railroad  com- 
pany, used  the  water  for  artificial  pur- 
poses, would  not  affect  plaintiff's  rights. 
The  case  presents  no  exception  to  the 
rule,  that  a  riparian  proprietor  has  no 
right  to  divert  any  part  of  the  water  of 
the  stream  into  a  course  different  from 
that  in  which  it  has  been  accustomed  to 
flow,  for  any  purpose  to  the  prejudice  of 
any  other  riparian  proprietor.  This  is  the 
doctrine  of  the  civU  and  the  common  law, 


*  Sulijeet  to  the  duty  of  making  com-    v.  Montclair 
pensatiou  to  the  owner  of  the  fee.    State    328. 
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pike  road.i    But  without  express  authority  it  cannot  take  a  highway 
longitudinally  wrdess  it  is  absolutely  necessary ;  and  the  presumption 


and  it  stands  upon  the  familiar  maxim,  sic 
utere  tuo  ut  7um  alienmn  Icedas."  Nor  have 
they  the  right  to  concentrate  the  surface 
water  on  their  lands  and  discharge  it  on 
the  lands  of  adjoining  owners,  even  though 
it  would  naturally  flow  there.  McConnack 
V.  Kansas  City,  &o.  K.  E.  Co.,  70  Mo. 
359 ;  35  Am.  Rep.  431.  In  Kathke  v. 
Gardner,  134  Mass.  14,  the  defendant,  the 
manager  of  a  railroad,  claimed  the  right 
to  collect  water  in  a  ditch  and  discharge 
it  upon  the  lands  of  a  plaintiff,  where  it 
had  not  heen  accustomed  to  flow,  on  the 
ground  that  it  was  necessary  to  the  proper 
construction  and  maintenance  of  the  rail- 
road. It  was  held  that  if  the  right  ex- 
isted it  constituted  an  easement  to  which 
plaintiff's  land  was  subject.  As  between 
the  owners  of  contiguous  estates,  it  is 
settled  in  this  commonwealth  that  fhe 
light  of  an  owner  of  land  to  occupy  and 
improve  it  as  he  may  see  fit,  either  by 
erecting  structures  or  by  changing  the 
surface,  is  not  restricted  by  the  fact  that 
such  use  of  his  own  land  will  cause  sur- 
face water  to  flow  over  adjoining  lands  in 
greater  quantities  or  in  other  directions 
than  it  was  accustomed  to  flow.  If  by 
this  use  the  adjoining  land  is  damaged,  it 
is  damnum  absque  injuria.  Gannon  v. 
Hargadon,  10  Allen  (Mass.),  106.  This 
right  exists  in  the  owner  by  virtue  of  his 
dominion  over  his  own  soil,  and  not  by 
virtue  of  any  easement  or  servitude  over 
the  lower  land.  That  this  is  so  is  clear  from 
the  feet  that  the  adjoining  owner  may 
himself  erect  such  structures  or  take  such 
measures  as  he  sees  fit  on  his  own  land  to 
divert  the  surface  water  and  prevent  its 
flowing  upon  his  land ;  and  in  so  doing  he 
does  not  violate  or  obstruct  any  easement 
of  the  owner  whose  land  is  of  a  higher  level. 
Bates  V.  Smith,  100  Mass.  181.  See  Parks 
V.  Newburyport,  10  Gray  (Mass.),  28.  But 
there  is  the  well-settled  distinction,  that 
although  a  man  may  make  any  fit  use  of 
his  own  land  which  he  deems  best,  and 
will  not  be  responsible  for  any  damages 


caused  by  the  natural  flow  of  the  surface 
water  incident  thereto,  yet  he  has  not  the 
right  to  collect  the  surface  water  on  his 
own  land  into  a  ditch,  culvert,  or  other 
artificial  channel,  and  discharge  it  upon 
the  lower  land  to  its  injury.  And  if  he  does 
this,  and  continues  it  adversely  under  a 
claim  of  right  for  more  than  twenty  years, 
he  thereby  acquires  a  right  which  is  in 
the  nature  of  a  servitude  or  easement  upon 
the  lower  land.  White  «.  Chapin,  12  Al- 
len  (Mass.),  S16 ;  Curtis  v.  Eastern  B.  B. 
Co.,  14  id.  S5,  and  98  Mass.  428.  As 
between  adjoining  landowners,  therefore, 
if  one  owner  thus  discharged  water  through 
an  artificial  channel  upon  the  lower  land 
of  the  other,  and  if  he  claimed  the  right 
to  do  so,  either  by  grant  or  prescrip- 
tion, the  right  to  an  easement  would  be 
concerned  in  the  case.  Nor  has  it  the 
right  to  erect  embankments  to  divert  the 
waters  overflowing  from  a  natural  stream 
in  time  of  freshets  and  turn  it  upon  the 
lands  of  others.  Shane  v.  Kansas  City, 
&c.  E.  E.  Co.,  71  Mo.  237;  36  Am.  Kep. 
480 ;  Gilham  v.  Madison  Co.  B.  B.  Co., 
49  111.  487.  In  Gormley  v.  Sanford,  52 
IlL  160,  Laweence,  J.,  said ;  "  This 
question  has  already  been  decided  by  this 
court  in  Gillham  v.  Madison  Co.  B.  B.  Co. 
...  In  the  opinion  filed  in  that  case  we 
said,  although  there  was  a  confiict  of  au- 
thorities among  the  courts  of  this  country, 
yet  the  rule  forbidding  the  owner  of  the  ser- 
vient heritage  to  obstruct  the  natural  flow 
of  surface  water  was  not  only  the  clear  and 
well-settled  rule  of  the  civil  law,  but  had 
been  generally  adopted  in  tl^  common- 
law  courts  both  of  this  country  and  in 
England.  Various  cases  bearing  on  each 
side  of  the  question  are  cited  in  that  opin- 
ion, and  it  is  not  necessary  to  cite  them 
again.  This  rule  was  thought  by  this 
court,  in  that  case,  to  rest  upon  a  sound 
basis  of  reason  and  authority,  and  was 
adopted.  We  find  nothing  in  the  argu- 
ment or  authorities  presented  in  the  pres- 
ent case  to  shake  our  confidence  in  the 


1  Baltimore,  &c.  Turnpike  Co.  ».  Union    ing  cannot  be  regarded  as  a  condemnation 
B.  B.  Co.,  35  Md.  224.    And  such  cross-    of  the  franchise  of  the  turnpike  company. 
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is  in  favor  of  the  public,  and  against  the  necessity  for  the  taking ; 
and  the  question  is  not  one  of  expediency  or  of  expense,  but  of  prac- 
tical necessity,  to  give  effect  to  the  grant.^ 


conclusion  at  wMoh  we  then  arrived.  In 
our  judgment,  the  reasoning  which  leads 
to  the  rule  forbidding  the  owner  of  a 
field  to  overflow  an  adjoining  field  by  ob- 
structing a  natural  water-course  fed  by 
remote  springs,  applies  with  equal  force 
to  the  obstruction  of  a  natural  channel 
through  which  the  surface  waters,  derived 
from  the  rain  or  snow  falling  on  such 
field,  are  wont  to  flow.  What  difference 
does  it  make  in  principle  whether  the 
water  comes  directly  upon  the  field  from 
the  clouds  above,  or  has  fallen  upon  re- 
mote hills,  and  conges  thence  in  a  running 
stream  upon  the  surface,  or  rises  in  a 
spring  upon  the  upper  field  and  flows  upon 
the  lower  ?  The  cases  asserting  a  different 
rule  for  surface  waters  and  running  streams 
furnish  no  satisfactory  reason  for  the  dis- 
tinction. It  is  suggested  in  the  argument, 
if  the  owner  of  the  superior  heritage  has  a 
right  to  have  his  surface  waters  drain  upon 
the  inferior,  it  would  follow  that  he  must 
allow  them  so  to  drain,  and  would  have 
no  right  to  use  and  exhaust  them  for  his 
own  benefit,  or  to  drain  them  in  a  different 
direction.  We  do  not  see  why  this  result 
should  follow.  The  right  of  the  owner  of 
the  superior  heritage  to  drainage  is  based 
simply  on  the  principle  that  nature  has 
ordained  such  drainage ;  and  it  is  but 
plain  and  natural  justice  that  the  indi- 
vidual ownership  arising  from  social  laws 
should  be  held  in  accordance  with  pre- 
existing laws  and  arrangements  of  nature. 
As  water  must  flow,  and  some  rule  in  re- 
gard to  it  must  be  established  where  land 
is  held  under  the  artificial  titles  created 
by  human  law,  there  can  clearly  be  no 
other  rule,  at  once  so  equitable  and  so 
easy  of  application,  as  that  which  enforces 
natural  laws.  There  is  no  surprise  or 
hardship  in  this,  for  each  successive  owner 
takes  with  whatever  advantages  or  incon- 
veniences nature  has  stamped  upon  his 
land."  In  Shane  v.  Kansas  City,  &c. 
R.  E.  Co.,  ante,  Napton,  J.,  said :   "  I 


confess,  for  myself,  that,  like  Mr.  Justice 
La  WHENCE,  I  am  unable  to  perceive  the 
distinction  between  surface  water  coming, 
as  he  says,  from  the  clouds,  and  that  which 
rises  in  a  spring,  especially  in  this  case, 
where  the  surface  water  comes  from  the 
Rocky  Mountains,  a  thousand  miles  from 
where  the  overflow  of  the  Missouri  River 
occurs,  occasioned,  as  it  is,  not  by  rains  or 
snows  in  its  vicinity,  but  by  the  melting 
of  snows  upon  the  mountains,  and  by  the 
accession  of  a  thousand  tributary  streams. 
But  it  must  be  considered  as  well  set- 
tled, that  this  overflow  of  the  Missouri 
is  what  is  in  law  termed  'surface  water.' 
In  Kauffman  v.  Griesemer,  26  Peun.  St. 
408,  the  instructions  of  the  judge  who 
tried  the  case  wei-e,  that  the  water  which 
the  defendant  obstructed  was  not  a  living 
stream,  but  came  from  rains  and  snows ; 
but  that  the  accustomed,  though  not  con- 
tinuous, flowage  of  such  water  was,  in  the 
eye  of  the  law,  a  stream,  and  no  more  to 
be  obstructed  than  if  it  was  a  channel  of 
a  continuous  stream  that  never  failed. 
The.se  instructions  were  approved  by  the 
Supreme  Court,  and  that  court  observed 
that :  '  The  plaintiffs  had  no  right  to  in- 
sist upon  his  receiving  waters  which  na- 
ture never  intended  to  flow  there,  and 
against  any  contrivance  to  reverse  the 
order  of  natuie  he  might  peaceably  take 
measures  of  protection.'  In  Martin  v. 
Riddle,  26  Penn.  St.  415,  Judge  Lowrib 
says :  '  Where  two  fields  adjoin,  and  one 
is  lower  than  the  other,  the  lower  must 
necessarily  be  subject  to  all  the  natural 
flow  of  water  from  the  upper  one.  The 
inconvenience  arises  from  its  position. 
.  .  .  Hence,  the  owner  of  the  lower 
ground  has  no  right  to  erect  embank- 
ments whereby  the  natural  flow  of  the 
water  from  the  upper  ground  shall  be 
stopped,  nor  has  the  owner  of  the  upper 
ground  a  right  to  make  any  excavations 
or  drains  by  which  the  flow  of  water  is 
diverted  from  its  natural  channel,  and  a 


1  State  V.  Montclair  R.  B.  Co.,  ante;    Minn.  149.     See  Baxter  v.  Spuyten  Duy- 
Kaiser  v.  St.   Paul,   &c.   R.  K.   Co.,   22    vil,  &c.  R.  R.  Co.,  61  Barb.  (N.  Y.)  428. 
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A  grant  of  power  to  accomplish  any  particular  enterprise  of  a 
public  nature  carries  with  it,  so  far  as  the  grantor's  own  power 


new  channel  made  on  the  lower  ground ; 
nor  can  he  collect  into  one  channel  waters 
usually  flowing  off  into  his  neighbor's  field 
by  several  channels,  and  thus  increase  the 
wash  upon  the  lower  fields.'  The  Su- 
preme Court  of  Ohio,  in  Butler  v.  Peek, 
16  Ohio  St.  343,  unhesitatingly  adopted 
the  principle  thus  decided  in  Pennsyl- 
vania. The  question  in  that  case  was 
'whether  an  owner  of  land  having  upon 
it  a  marshy  sink  or  basin  of  water,  which 
basin,  as  to  a  considerable  portion  of  the 
water  collected  on  it,  has  no  outlet,  may 
lawfully  throw  such  water  by  artificial 
drains  upon  the  land  of  an  adjacent  pro- 
prietor.' The  court  say:  'We  are  clear 
that  no  such  right  exists.  It  would  sanc- 
tion the  creation,  by  artificial  means,  of  a 
servitude  which  nature  has  denied.  The 
natural  easement  arises  out  of  the  relative 
altitudes  of  adjacent  surfaces  as  nature 
made  them,  and  those  altitudes  may  not 
be  artificially  changed  to  the  damage  of 
an  adjacent  proprietor.'  In  North  Caro- 
lina, the  Supreme  Court,  in  Overton  v. 
Sawyer,  1  Jones  L.  308,  observed  :  '  The 
defendant  had  a  right  to  have  the  water 
allowed  to  pass  off  his  land  through  the 
hatural  drain  ;  and  when  the  plaintiff, 
by  means  of  the  embankment  across  this 
natural  drain,  obstructed  the  water  and 
interfered  with  this  right,  this  latter  (the 
defendant)  had  a.  cause  of  action  against 
the  former  for  causing  the  obstruction.' 
What  is  said  by  the  Court  of  Errors  in 
New  Jersey,  in  the  case  of  Earl  v.  DeHart, 
12  N.  J.  Eq.  280,  seems  to  conform  to 
Mr.  Justice  Lawebnce's  views  in  the  Illi- 
nois case  we  have  cited,  and  to  apply  to 
the  slough,  or  swale,  or  hollow,  through 
which  the  waters  of  the  river  passed  when 
they  overflowed  its  banks,  and  across  which 
the  defendant's  road  was  built.  The  Chan- 
cellor says:  'The  facts  admitted  in  the 
answer  show  that  this  is  an  ancient  stream 
or  water-course,  and  that  it  is  a  natural 
water-course,  in  the  etymological  use  of 
the  term.  A  water-course  is  defined  to  be 
a  channel  or  canal  for  the  conveyance  of 
water,  particularly  in  draining  lands.  It 
iSiay  be  natural,  as  when  it  is  made  by  the 
natural  flow  of  the  water  caused  by  the 


general  superficies  of  the  surrounding  knd, 
from  which  the  water  is  collected  into  one 
channel ;  or  it  may  be  artificial,  as  in  case 
of  a  ditch  or  other  artificial  means  used  to 
divert  the  water  from  its  natural  channel, 
or  to  carry  it  from  low  lands,  from  which 
it  will  not  flow  in  consequence  of  the 
natural  formation  of  the  surface  of  the 
surrounding  land.  It  is  an  ancient  water- 
course if  the  channel  through  which  it 
naturally  runs  has  existed  from  time  im- 
memorial. Whether  it  is  entitled  to  be 
called  an  ancient  water-course,  and  as 
such  legal  right  can  be  acquired  and  lost 
in  it,  does  not  depend  upon  the  quantity 
of  water  it  discbarges.  Many  ancient 
streams  of  wa;t6r,  which,  if  dammed  off, 
would  inundate  a  large  region  of  country, 
are  dry  for  a  great  portion  of  the  year.  If 
the  face  of  the  country  is  such'  as  neces- 
sarily collects  in  one  body  so  large  a  quan- 
tity of  water,  after  heavy  rains  and  the 
melting  of  large  bodies  of  snow,  as  to  re- 
quire an  outlet  to  some  common  reservoir, 
and  if  such  water  is  regularly  discharged 
through  a  well-defined  channel,  which  the 
force  of  the  water  has  made  for  itself,  and 
which  is  the  accustomed  channel  through 
which  it  flows  and  has  flowed  from  time 
immemorial,  such  channel  is  an  ancient 
natural  water-course.'  The  court  there- 
fore held  that  where  the  surface  of  the 
ground  is  such  as  to  collect  water  at  dif- 
ferent seasons  of  the  year  to  an  extent 
which  requires  an  outlet,  and  if  such  is 
always  the  case  in  times  of  heavy  rains 
and  melting  snow,  and  if  that  flow  of 
water  produced  a  natural  channel  through 
the  lands  of  different  persons  where  such 
accumulated  surplus  water  has  always  been 
accustomed  to  run,  a  court  of  equity  would 
protect  such  channel  from  obstruction  to 
the  injury  of  any  one  through  whose  land 
it  nins.  This  corresponds  with  the  view 
of  the  judge  in  Kauffman  v.  Griesemer. 
The  judge  who  tried  this  case  observes : 
'The  declaration  speaks  of  a  stream  of 
water  being  used  to  flow.  There  is  no 
stream,  in  the  usually  received  sense  of 
that  word,  as  being  a  continuous  flowage 
of  water.  The  water  that  flowed  down 
was  such  as  came  from  springs  which  do 
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extends,  an  authority  to  do  all  that  is  necessary  to  accomplish  the 
principal  object.    Thug,  under  a  charter  authorizing  the  construction 

larly  to  the  decisions  iu  Louisiana,  as  they 
are  unifoimly  in  conformity  with  the  prin- 
ciples of  the  cases  already  cited  from  Penn- 
sylvania and  other  States.  On  the  other 
hand,  the  cases  in  Massachusetts  and  sev- 
eral other  of  the  New  England  States,  fol- 
lowing the  case  of  Gannon  v.  Hargadon, 
10  Allen,  106,  adopt  the  rule  of  allowing 
every  proprietor  to  control  surface  water 
as  he  pleases,  without  regard  to  contigu- 
ous proprietors.  Still,  as  even  in  these 
States  this  right  is  carefully  distinguished 
from  similar  rights  where  a  water-course 
exists  by  grant  or  prescription,  it  is  not 
entirely  certain  how  the  courts  would 
apply  these  doctrines  to  a  case  like  the 
present.  So,  in  New  York,  the  general 
principle  asserted  in  Gannon  v.  Hargadon 
seems  to  be  maintained  in  Goodale  v. 
Tuttle,  29  N.  Y.  459,  where  Judge  Denio 
says :  '  In  respect  to  the  running  off  of 
surface  water,  ...  I  know  of  no  prin- 
ciple which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places 
in  his  own  soil  for  its  amelioration  and 
his  own  advantage,  because  his  neighbor's 
land  is  so  situated  as  to  be  incommoded 
by  it.'  This  is  a  mere  reiteration  of  the 
doctrine  of  suave  qui  peut,  or,  as  popu- 
larly translated  into  our  vernacular,  '  the 
devil  take  the  hindmost.'  We  prefer  that 
asserted  by  this  court  in  Laumier  v.  Fran- 
cis, and  repeated  In  McCormick  v.  K.  C, 
St.  Jo.  &  C.  B.  E.  E.  Nor  do  we  think 
that  equitable  and  just  pi-inciples,  as  we 
understand  it,  will  materially  retard  agri- 
cultural operations  or  improvements.  The 
facts  in  the  present  case  show  that  the 
defendant  could  have  built  a  rock  culvert 
at  the  crossing  of  this  hollow,  at  about 
the  same  cost  with  the  dirt  embankment. 
The  engineer  seems  to  h^ve  be«n  misled 
by  the  dry  and  rich  soil  which  extended 
to  the  very  bottom  or  lowest  part  of  the 
swale,  portions  of  which  were  in  cultiva- 
tion ;  and  although  the  road  was  equally 
strong  and  safe  with  a  rock  culvert  or  a 
dirt  embankment,  the  engineer  preferred 
the  latter,  as  'not  so  liable  to  wash  out 
when  floods  come,  and  drift-wood  and 
other  debris  fill  the  culvert  and  injure  it 
or  the  bank  adjoining  it.'    The  first  in- 


not  seem  ever  to  have  had  a  continuous 
flow  that  reached  defendant's  land,  and 
such  as  came  from  rains  and  snows.  But 
the  accustomed,  though  not  continuous, 
flowage  of  water,  is  a  stream  in  the  eye  of 
the  law,  and  its  channel  is  no  more  to  be 
obstructed  than  if  it  was  the  channel  of  a 
stream  that  never  failed.  .  .  .  Whatever 
is  the  natural  direction  of  the  excess  of 
waters  iu  floods  and  freshets,  as  in  seasons 
of  ordinary  water,  must  be  left  as  nature 
has  made  it.  No  one  has  a  right  to  divert 
it  from  himself  and  cast  it  upon  his  neigh- 
bor, to  save  himself  at  the  expense  of 
another.'  Of  course  the  immemorial  usage 
spoken  of  in  the  New  Jersey  case  can 
hardly  be  claimed  here,  since  there  was 
no  witness  in  the  case  who  spoke  of  having 
any  knowledge  of  the  river  floods  beyond 
thirteen  years  before  the  trial ;  but  the 
question  as  to  this  slough  being  the  natural 
channel  through  whici.  the  waters  of  the 
Missouri  River  passed  in  times  of  floods 
was  put  to  the  jury,  iu  an  instruction 
given  by  the  court,  and  was  found  by  the 
jury;  and  upon  the  evidence  submitted 
they  could  not  have  found  otherwise  than 
they  did,  for  upon  this  point  all  the  wit- 
nesses were  agreed,  though  they  could  not 
speak  of  time  immemorial,  beyond  which 
the  memory  of  man  did  not  reach.  The 
principles  which  are  at  the  bottom  of  this 
case,  if  taken  from  the  civU  law,  —  a  sys- 
tem which,  as  Judge  Dillon  remarks  in 
Livingston  v.  McDonald,  'embodies  the 
accumulated  wisdom  and  experience  of  the 
Irefined  and  cultivated  Eoman  people  for  a 
thousand  years,  and  though  not  binding 
as  authority,  is  of  great  service  to  the  in- 
quirer after  the  principles  of  natural  jus- 
tice and  right,'  and  from  which  many  of 
the  usages  of  the  common-law  and  equity 
courts,  both  in  England  and  this  country, 
are  derived,  —  were  recognized  by  this 
court  as  early  as  the  case  of  Laumier  v, 
Francis,  23  Mo.  181,  in  which  the  opinion 
of  this  court  was  delivered  by  Judge  Leon- 
ard, when  associated  with  Judges  Scott 
and  Eyland,  all  three  of  whom  are  well 
known  in  this  State,  and  have  been  in  the 
front  rank  of  our  most  eminent  jurists. 
We  deem  it  unnecessary  to  refer  particu- 
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of  a  railroad  "  to  the  place  of  shipping  lumber "  on  a  tide-water 
river,  the  right  of  location  is  not  restricted  to  the  upland  or  the 
shore,  but  the  road  may  be  extended  across  the  flats,  and  over  tide 
water  to  a  point  at  which  lumber  may  conveniently  be  shipped.^ 
A  general  power  to  a  corporation  to  construct  a  road  and  bridges 
between  given  termini,  the  natural  and  convenient  route  of  which 
would  pass  several  navigable  streams,  authorizes  the  corporation  to 
construct  bridges  over  such  navigable  streams,  in  a  manner  that  will 
not  destroy  the  navigation  of  them.  The  power  must,  nevertheless, 
be  exercised  discreetly,  and  with  a  due  regard  to  the  privileges  of 
others.^  So  authority  to  a  corporation  to  construct  a  canal  to  the 
river,  and  there  to  build  wharves,  gives  them  no  right  to  build 
wharves  so  as  to  cut  off  a  street  dedicated  to  the  public,  thereby 
preventing  that  access  to  the  water  which  had  been  previously  en- 
joyed, —  the  legislature  not  having  given  that  right  in  terms.^ 

Under  the  charter  of  a  railroad  company  providing  that  lands, 
when  required  by  the  company  for  the  purposes  of  the  road,  may 
be  taken  at  a  valuation,  the  corporation  alone  is  not  allowed  to 
determine  what  is  required  for  such  purposes;  otherwise  parcels 
of  land  might  be  obtained,  upon  payment  of  compensation,  for 
purposes  of  speculation  or  even  malicious  gratification.  Hence 
an  application  by  it  for  the  appointment  of  commissioners  to  assess 
the  value  of  land  should  set  forth  the  particular  purpose  for  which 
it  is  needed,  and  should  be  accompanied  with  affidavits  or  other 
evidence  showing  that  the  occasion  exists  for  the  appointment. 
If  the  land-owner  traverses  the  propriety  of  the  occasion,  or  its 
existence,  a  preliminary  trial  and  decision  must  be  had* 

Where  persons  have  special  powers  conferred  on  them  by  Par- 
liament for  effecting  a  particular  purpose,  they  cannot  be  allowed 
to  exercise  those  powers  for  any  purpose  of  a  collateral  kind. 
Therefore,  a  company  authorized  to  take,  upon  giving  compensation, 
the  lands  of  any  person  for  a  definite  object,  may  be  restrained  by 
injunction  from  any  attempt  to  take  them  for  another  object.^ 

struction  given  for  the  plaintiff  contained         *  Attorney-General  v.  Stevens,  1  N.  J. 

all  the  law  necessary  to  enable  the  jury  to  Eq.  369. 

pass  upon  the  facts  submitted,  and  the         *  Jersey  City  v.  Morris  Canal  &c.  Co., 

second  and  third,  and  the  sixth,  given  for  12  N.  J.  Eq.  547. 

defendant,  certainly  cannot  be  complained         *  South  Carolina  E.  E.  Co.  ».  Blake, 

of  by  defendant."  9  Kich.  (S.  C.)  L.  228. 

1  Peavey  v.  Calais  R.  E.  Co.,  30  Me.         ^  Galloway  v.  Mayor,  &c.  of  London,  1 

498 ;  Babcock  v.  Western  R.  R.  Co.,   9  L.  Rep.  H.  of  L.  34. 
Met.  (Mass.)  553. 


SEC.  228.]         WHAT  LANDS,  ETC.,  MAY  BE  TAKEN. 

It  cannot  take  lands  which  are  held  by  a  municipal  corporation 
for  certain  specified  purposes,  as  a  reservoir,  and  water-works  for 
supplying  a  city  with  water,i  nor  lands  which  have  been  laid  out  as 
public  parks,^  unless  the  power  to  do  so  is  given  in  express  terms. 
The  rule  may  be  said  to  be  that  when  property  has  already  been 
appropriated  to  public  use,  and  is  in  fact  in  such  use  in  the  hands 
of  one  railroad  corporation,  it  cannot  rightfully  be  taken  away  from 
such  corporation,  even  by  authority  of  a  statute,  for  the  purpose  of 
subjecting  it  to  the  same  public  use  in  the  hands  of  another  corpo- 
ration. To  warrant  the  taking  of  property  of  one  party  already 
appropriated  to  public  use,  and  placing  it  wholly  or  in  part  in  the 
hands  of  another  party  for  a  public  use,  it  is  essential  that  the  new 
use  should  be  different,  and  also  that  the  change  shall  be  for  the 
benefit  of  the  public.  Whether  the  new  use  is  different  from  the 
present  one  is  a  judicial  question  for  the  courts  to  decide ;  but 
where  such  new  use  may  be  in  its  nature  a  public  benefit,  whether 
the  change  will  be  for  the  benefit  of  the  public  is  a  political  question 
to  be  determined  by  the  law-making  power.^ 

A  railroad  company  was  prohibited  from  holding  land,  except  for 
the  "  construction  of  the  road,  or  for  depots,  toll-houses,  and  other 
necessary  works,"  and  was  authorized  to  enter  upon  and  occupy  land 
for  the  purpose  of  making  the  road,  the  road  not  to  be  more  than  five 
rods  wide,  etc.  It  was  held  that  the  company  could  occupy  for  the 
purposes  of  the  road  no  more  than  the  five  rods ;  and  such  erections 
as  were  necessary  for  the  railroad  as  such  were  included  by  implica- 
tion ;  but  that  such  implication  did  not  extend  to  a  warehouse.* 

1  State  V,  Montolair  E.  E.  Co.,  ante,  the  company  for  their  road,  not  exceeding 

*  Boston  V.  Albany  E.  E.  Co.,  matter  six  rods  in  iridth,  for  a  certain  period,  and 
of,  53  N.  y.  574.  by  a  later  act  the  time  for  completing  the 

*  Lake  Shore  &  Michigan  Southern  road  was  extended,  and  all  the  rights,  etc., 
E.  E.  Co.  V.  Chicago  &  Western  Indiana  of  the  company  were  continued,  —  it  was 
R.  E.  Co.,  100  111.  21.  held  that  during  the  extended  term  the 

*  Cumberland  Valley  E.  E.  Co.  v.  Mc-  company  might  take  six  rods  in  width, 
lanahan,  59  Penn.  St.  23.  In  Maine  notwithstanding  the  general  statute  of  the 
under  the  statute  the  purposes  for  which  State,  regulating  railroads,  allowed  only 
a  railway  company  has  the  power  to  take  four  rods  to  be  taken.  Eaton  v.  European, 
lands  as  for  public  uses,  for  the  location,  &c.  Ey.  Co.,  59  Me.  620.  In  England, 
construction  and  convenient  use  of  its  under  the  statute,  where  the  taking  of  a 
railway,  are  for  necessary  tracks,  side  part  of  the  premises  destroys  the  value  of 
tracks,  depots,  wood  sheds,  repair  shops,  the  remaining  portion  for  the  purposes  for 
and  car,  engine,  and  freight  houses.  Spof-  which  it  is  used,  the  owner  can  compel 
ford  V.  Bucksport  &  Bangor  B.  E.  Co.,  66  the  company  to  take  the  whole.  Thus 
Me.  26.  Where  the  charter  of  a  railroad  a  man  with  his  dwelling-house  in  a  piece 
company  authorized  the  taking  of  land  by  of  ground  2|  acres  in  extent,  and  sur- 
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Where  a  railroad  company  has  authority  to  condemn  only  one 
hundred  feet  in  width,  for  right  of  way,  it  is  not  necessary  that  the 
track  should  be  located  in  the  middle  of  the  strip  condemned.  Nor 
will  the  fact  that  it  owns  land  adjacent  to  that  which  it  seeks  to 
condemn  restrict  its  right  of  condemnation.^  The  corporation  may 
exercise  its  discretion  as  to  what  land  it  will  take,  and  it  is  no  oh' 
jection,  if  it  acts  in  good  faith,  that  other  lands  in  the  vicinity  could 
have  been  obtained  by  purchase  that  would  have  answered  its  pur- 
poses just  as  well.2  If  it  acts  in  bad  faith,  equity  will  interfere, 
but  only  where  there  is  an  abuse  of  its  powers.^  The  fact  that  it 
already  has  a  lease  of  the  lands  which  it  seeks  to  take  is  no  objec- 
tion,* but  it  cannot  take  lands  in  invitum  when  it  already  owns 
lands  equally  useful  for  that  purpose.* 

Sec.  229.  Franchises,  etc.,  of  one  Railroad  may  be  taken  for  an- 
other, when.  —  There  can  be  no  such  thing  as  an  extinction  of  the 
right  of  eminent  domain,*  and  the  legislature  cannot  contract  with 


rounded  by  brick  walls,  used  a  part  of  the 
land  as  a  nursery-garden  for  trade  pur- 
poses. It  was  held  that  he  was  entitled 
under  §  92  of  the  land  clauses  act,  1845, 
to  compel  a  railway  company,  proposing, 
without  actually  touching  the  house,  to 
take  the  green-houses  and  a  part  which 
had  been  planted  and  used  for  ornamental 
purposes,  to  take  the  whole  of  the-  land. 
Salter  v.  Metropolitan  District  Ry.  Co., 
L.  E.  9  Eq.  432.  So  a  manufactory  some- 
times worked,  or  in  part  worked,  by  water- 
power,  had  a  reservoir  which  was  supplied 
by  a  goit,  into  which  water  was  turned 
out  of  a  natural  river  at  some  distance  off. 
At  the  point  where  the  goit  commenced 
there  was  a  weir  in  the  river  ;  there  were 
shuttles  for  regulating  the  flow  of  water 
into  the  goit  and  a  mill-house  for  the 
occupation  of  a  man  whose  duty  it  was  to 
attend  to  the  shuttles.  A  railway  com- 
pany proposed  to  take  a  part  of  the  weir, 
shuttles,  mill-house,  and  bed  of  the  stream. 
It  was  held  that  they  were  bound  to  take 
the  whole  manufactory.  Fumiss  v.  Mid- 
land Ry.  Co.,  L.  E.  6  Eq.  473. 

1  Stark  V.  Sioux  City,  &c.  Ey.  Co.,  43 
Iowa,  501  ;  see  Munkers  v.  Kansas  City, 
&c.  E.  R.  Co.,  60  Mo.  334. 

i!  Eldredge  v.  Smith,  84  Vt.  484  ; 
Lodge  V.  Phila.  &c.  E.  E.  Co.,  8  Phila. 
(Penn.)  345  ;  N.  Y.  &c.  E.  E.  Co.  v.  Kip, 


46  N.  Y.  546  ;  Ford  v.  Chicago,  &c.  E.  E. 
Co.,  14  Wis.  609. 

2  Flower  v.  London,  &e.  Ey.  Co.,  2  Dr. 
&  S.  330  ;  Eversfield  v.  Mid.  Sussex  Ey. 
Co.,  3  De  G.  &  J.  286  ;  Webb  v.  Manches- 
ter, &c.  Ey.  Co.,  4  My.  &  C.  116  ;  Norton 
V.  London,  &c.  Ey.  Co.,  13  Ch.  Div.  268 
Gt.  Western  Ey.  Co.,  L.  E.  7  H.  L.  283 
Best  V.  Howard,  L.  E.  12  Ch.  Div.  1 
Hooper  v.  Bourne,  L.  B.  3  Q.  B.  Div.  268. 

*  New  York,  &c.  E.  E.  Co.  v.  Kip,  46 
N.  Y.  546. 

^  New  Central  Coal  Co.  v.  George's 
Creek  Coal,  &c.  Co.,  37  Md.  537. 

°  Beekman  v  Saratoga  E.  E.  Co.,  3 
Paige  (N.  Y.),  Ch.  45.  Stricay  speaking, 
there  is  and  can  be  no  such  thing  as  an 
extinction  of  the  right  of  eminent  domain. 
If  the  public  good  requires  it,  all  kinds  of 
property  a/re  alike  subject  to  it,  as  well  that 
which  is  held  under  it  as  that  which  is  not. 
Even  contracts  and  legislative  grants,  which 
are  beyond  the  reach  of  ordinary  legisla- 
tion, are  not  exempt.  The  legislature  may 
authorize  a  railroad  company  to  locate  its 
road  upon  land  already  appropriated, 
under  a  previous  and  equal  authority,  by 
another  railroad  company.  New  York, 
&c.  E.  E.  Co.  V.  Boston,  &c.  E.  E.  Co., 
36  Conn.  196.  So  it  has  power  to  author- 
ize one  corporation  to  take  the  property 
of  another,  and  devote  it  to  u  different 
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a  corporation  that  its  property  shall  not  be  taken,  so  as  to  defeat  the 
exercise  of  the  power  by  a  subsequent  legislature;^  as  to  admit  such 


public  use ;  but  intention  to  confer  this 
power  vnll  not  be  implied  from  a  grant 
of  power  to  take  property,  couched  in  gen- 
eral terms.  Matter  of  Buffalo,  68  N.  Y. 
167.  Property  appropriated  to  a  particu- 
lar public  use  is  not  thereby  withdrawn 
from  the  liability  to  be  taken  for  a  differ- 
ent and  inconsistent  use,  whenever  in  the 
judgment  of  the  legislature,  the  public 
exigency  may  require.  Hie  power  of 
eminent  domain  is  a  prerogative  of  sover- 
eignty. It  is  not  exTiausted  by  use,  and 
can  only  be  limited  by  the  public  exigency 
upon  which  it  is  founded.  But  where  land 
is  appropriated,  pursuant  to  legislative  au- 
thority, to  an  important  public  use,  a  sub- 
sequent grant  cannot  be  held  to  authorize 
the  same  land  to  be  taken  for  a  use  wholly 
inconsistent  with,  and  which  in  the  actual 
circumstances,  must  necessarily  supersede 
the  former  use,  unless  such  appears,  by 
express  words,  or  by  necessary  implica- 
tion, to  be  the  legislative  intent.  Little 
Miami,  &c.  R.  R.  Co.  v.  Dayton,  23  Ohio 
St.  510.  Where  the  legislature  has  power 
to  require  one  public  easement  to  yield  to 
another  more  important,  the  intention  to 
grant  siich  power  must  appear  by  express 
words,  or  by  necessary  implication.  Such 
implication  can  arise  only  when  requisite 
to  the  exercise  of  the  power  expressly 
granted  ;  and  it  can  be  extended  no  further 
than  the  necessity  of  the  case  requires. 
Hiokok  V.  Hine,  23  Ohio  St.  523.  But 
lands  of  railroad  corporations  not  actually 
in  use  by  them,  or  not  absolutely  necessary 
for  the  enjoyment  of  their  franchises,  are 
subject  to  be  taken  under  the  exercise  of 
the  right  of  eminent  domain  under  legis- 
lative authority,  the  same  as  lands  of  indi- 
viduals, though  they  may  be  taken  from 
the  actual  and  profitable  use  of  the  owners. 
Peoria,  Pekin,  &c.  R.  R.  Co.  v.  Peoria  & 
Springfield  R.  R.  Co.,  66  111.  174.  There 
is  no  distinction  between  corporeal  and  in- 
corporeal property,  and  a  franchise  is  sub- 
ject to  the  power  of  eminent  domain  as 
well  as  any  other  property.  No  species  of 
property  is  withdrawn  from  it,  unless  by 
express  provisions  of  the  Constitution. 
James  River  Co.  v.  Thompson,  3  Gratt. 
(Va.)  270 ;  Newcastle  R.  K.  Co.  ».  Peru 


R.  R.  Co.,  3  Ind.  464  ;  Salem  Turnpike 
V.  Lyme,  18  Conn.  451  ;  Tuckahoe  Canal 
Co.  V.  Tuckahoe  E.  R.  Co.,  11  Leigh 
(Va.),  42  ;  La  Fayette  Plank  Road  Co.  v. 
New  Albany  R.  R.  Co.,  13  Ind.  90  ;  State 
V.  Canterbury,  28  N.  H.  195  ;  West  River 
Bridge  v.  Dix,  16  Vt.  446  ;  West  River 
Bridge  v.  Dix,  6  How.  (U.  S.)  507  ;  Black 
1).  Del.  &  Rar.  Canal  Co.,  22  N.  J.  Eq. 
130. 

1  Backus  V.  Lebanon,  11  N.  H.  19  ; 
Newcastle  R.  R  Co.  v.  Peru  R.  E.  Co.,  3 
Ind.  464  ;  Charles  River  Bridge  v,  Warren 
Bridge,  7  Pick.  (Mass.)  344;  State  v. 
Hudson  Tunnel  Co.,  38  N.  J.  L.  548  ; 
Proprietors  of  Locks  v.  Lowell,  7  Gray 
(Mass.),  223.  In  White  River  Turnpike 
Co.  0.  Vt.  Central  R.  E.  Co.,  21  Vt.  590, 
it  was  held  that  there  is  no  implied  con- 
tract by  the  State  in  a  charter  of  a  turn- 
pike or  other  private  corporation,  that 
their  property,  or  even  their  franchise, 
shall  be  exempt  from  the  common  liability 
of  the  property  of  individuals  to  be  taken 
for  the  public  use  ;  that  it  may  be  taken, 
on  proper  compensation  being  made  ;  that 
a  railroad  is  an  improved  highway,  and 
that  property,  taken  for  its  use  by  author- 
ity of  the  legislature,  is  property  taken  for 
the  public  use,  as  much  as  if  taken  for 
any  other  highway  ;  and  that  the  legisla- 
ture may  delegate  its  power  to  a  railroad 
corporation,  to  take  private  property  for 
public  use  in  the  construction  of  their 
railroad,  as  well  as  to  a  turnpike  corpora- 
tion to  take  the  like  property  for  the  public 
use  in  the  construction  of  a  turnpike  road. 
Also,  that  where  there  has  been  a  legislai 
tive  grant  to  a  private  corporation  to  erect 
a  bridge,  a  turnpike,  or  other  public  con- 
venience, which  is  not  in  its  terms  ex- 
clusive, there  is  no  constitutional  obligation 
on  the  legislature,  not  to  grant  to  a  second 
corporation  the  right  to  erect  another 
bridge,  or  turnpike,  for  a  similar  purpose, 
to  be  constructed  so  near  the  former,  as 
greatly  to  impair,  or  even  to  destroy,  the 
value  of  the  former,  —  and  this  without 
making  compensation  to  the  first  corpora- 
tion for  the  consequential  injury.  But 
so  far  as  the  real  estate  of  such  private 
corporation,  or  their  interest  in  real  estate, 
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a  doctrine  would  enable  the  legislature  to  divest  the  State  of  its  sov- 
ereignty, and  would  often  retard  and  impede  the  development  of  other 


is  concerned,  they  are  entitled  to  the  same 
constitutional  protection  that  an  individ- 
ual would  be.  The  property  of  either  may 
be  taken  for  public  use  by  authority  of 
the  legislature,  if  compensation  be  made 
therefor,  but  not  otherwise.  Although 
the  charter  of  the  Vermont  Central  Rail- 
road Company  does  not  in  terms  empower 
the  corporation  to  locate  their  road  along 
the  valley  of  White  River,  yet  it  must  be 
taken,  in  the  absence  of  evidence  to  show 
that  there  was  any  other  practicable  route 
to  the  proper  point  on  the  Connecticut 
River  designated  in  the  charter,  or  that 
the  route  adopted  was  unsuitable,  that  the 
road  was  properly  located  in  the  valley  of 
White  River.  Under  the  tenth  section  of 
the  statute  incorporating  the  Vermont 
Central  Railroad  Company,  that  corpora- 
tion have  power  to  enter  upon  and  cross  a 
turnpike  road,  as  well  as  any  other  high- 
way, making  compensation  to  the  turnpike 
corporation  for  the  injury  they  should  sus- 
tain. And  the  provisions  of  the  charter 
of  that  corporation,  prescribing  a  mode  for 
making  compensation  by  appraisal  for  in- 
juries to  land  entered  upon  by  them,  may 
be  fairly  coustrued  to  apply  to  the  prop- 
erty and  interest  of  a  turnpike  corporation 
in  the  land  embraced  by  their  road,  and 
in  the  road  itself,  as  tangible  property. 
A  mandatory  injunction  was  issued  com- 
pelling a  railroad  company  to  pull  down 
walls  which  it  had  built  in  order  to  pre- 
vent another  railway  company  from  cross- 
ing its  line.  Great  North  of  England,  &c. 
Ry.  Co.  V.  Clarence  Ry.  Co.,  1  Coll. 
507.  In  making  a  railway  crossing,  the 
company  may,  in  building  a  bridge,  place 
temporary  scaffolding  upon  the  land  of 
the  railway  company  over  whose  line  the 
crossing  is  to  be  made.  Great  North  of 
England  Ry.  Co.  ».  Clarence  Ry.  Co.,  ante. 
And  where  a  railway  company  was  author- 
ized by  an  act  to  build  its  railway  to  a 
certain  point,  and  no  compulsory  power 
was  clearly  given  for  crossing  another  rail- 
way, that  had  to  be  crossed  to  reach  the 
point  named  in  the  act,  it  was  held  that 
the  crossing  could  not  be  effected  without 
consent,  even  although  the  failure  to  obtain 
consent  would  prevent  the  construction  of 


the  railway.  Clarence  Ry.  Co.  v.  Great 
North  of  England  Ry.  Co.,  4  Q.  B.  46. 
One  railway  company  has  no  right  with- 
out compensation  to  take  property  of  an- 
other for  the  construction  of  its  road ;  the 
property  rights  of  a  railway  company  in  its 
right  of  way  are  protected  by  the  same  re- 
strictions against  appropriation  by  any 
other  company  for  railroad  purposes  or 
other  public  uses  as  is  afforded  by  the  con- 
stitution and  laws  in  the  case  of  the 
private  property  of  an  individual.  Grand 
Rapids,  Newaygo,  &e.  R.  R.  Co.  v.  Grand 
Rapids  &  Indiana  R.  R.  Co.,  85  Mich. 
265.  And  where  the  right  of  way  is 
sought  across  or  under  the  track  of  an- 
other railway  company,  or  through  its 
embankment,  the  latter  company  is  en- 
titled to  receive  such  damages  as  will  en- 
able it  to  place  its  track  over  the  point  at 
which  the  ground  is  condemned  in  as  safe 
a  condition,  as  nearly  as  the  nature  of  the 
case  will  admit,  as  it  was  before  the  mak- 
ing of  the  excavation.  The  damages 
should  cover  additional  expense  for  watch- 
men when  travel  over  the  excavation  is 
Tendered  hazardous  ;  the  expense  of  build- 
ing and  maintaining  permanent  abutments, 
for  retaining  the  walls  ;  losses  incident  to 
rebuilding  or  repairing,  and  contingent 
losses  by  fire  or  otherwise ;  and  if  any 
other  kind  of  bridge  over  the  excavation 
is  more  safe  than  a  wooden  one,  the  com- 
pensation should  be  suflScient  to  enable 
the  company  to  erect  and  maintain  per- 
petually a  bridge  of  that  degree  of  safety, 
and  likewise  to  reimburse  it  for  all  incon- 
venience and  expense  incident  to  the  erec- 
tion and  maintenance  of  such  a  bridge. 
St,  Louis,  Jacksonville,  &  Chicago  R.  R. 
Co.  V.  Springfield  &  Northwestera  R,  R. 
Co.,  96  111.  274.  Land  already  acquired 
by  one  railroad  corporation,  and  held  for 
the  necessary  enjoyment  of  its  essential 
franchises,  cannot  be  condemned  and  ap- . 
propriated  in  the  usual  way  by  another 
corporation.  Lake  Shore  &  Michigan 
Southern  R.  R.  Co.  v.  New  York,  Chicago, 
&  St.  Louis  R.  R.  Co.,  8  Fed.  Rep.  858 ; 
Cleveland  &  Pittsburg  R.  R.  Co.,  in  re, 
2Fittsb.  (Penn.)  348.  Nor  has  one  horse 
railway  company  a  right,  by  proceedings 
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important  enterprises,  and  is  also  contrary  to  sound  public  policy;  and 
it  may  be  said  to  be  well  established  that  the  franchises  or  property  of 


of  condemnation,  to  take  for  its  joint  use 
a  part  of  a  previously  constructed  railway 
of  another  company  in  successful  opera- 
tion. A  court  of  equity  will  enjoin  such 
a  proceeding.  Central  City  Horse  R.  B.  Co. 
1).  Fort  Clark  Horse  E.  E.  Co.,  81  111.  523. 
But  land  acquired  by  one  railway  company 
under  a  legislative  grant,  and  unnecessary 
for  the  exercise  of  its  franchise  or  the  dis- 
charge of  its  duties,  is  liahle  to  be  taken 
under  the  law  of  eminent  domain  for  the 
use  of  another  railroad  company.  North 
Carolina  E.  E.  Co.  v,  Carolina  Central  R.  R. 
Co.,  83  N.  C.  489  ;  Peoria,  Pekin,  & 
Jacksonville  R.  R.  Co.  v.  Peoria  &  Spiing- 
field  R.  R.  Co.,  66  111.  174.  And  although 
a  right  of  way  is  limited  to  the  use  of  the 
land  for  the  construction  and  operation  of 
a  railroad,  this  limited  use  is  property, 
and  any  interference  with  it  at  any  point, 
by  condemnation  for  another  railroad, 
whereby  the  use  is  impaired,  may  be  con- 
sidered in  connection  with  and  as  affect- 
ing its  use  as  an  entirety.  Lake  Shore 
&  Michigan  Southern  R.  R.  Co.  o.  Chicago 
&  Western  Indiana  E.  E.  Co.,  100  111.  21. 
It  is  not  competent  to  a  later  railway  com- 
pany, in  the  absence  of  a  power  for  that 
purpose,  given  in  express  terms  by  its 
special  act,  to  acquire  compulsorily  the 
soil  and  freehold  in  lands  already  vested 
in,  and  actually  used  by,  an  earlier  rail- 
way company  for  the  purposes  of  its  under- 
taking ;  although  the  land  lies  within  the 
"  limits  of  deviation  "  shown  by  the  parlia- 
mentary plans  of  the  later  company,  and 
its  special  act  confers  upon  it  the  usual 
general  power  to  enter  upon  and  take  such 
of  the  lands  delineated  upon  the  plans  as 
may  be  required  for  the  purposes  of  its  rail- 
way. Dublin  &  Drogheda  Ey.  Co.  v. 
Kavan  k  Kingscourt  Ey.  Co.,  5  Ir.  Eq. 
Rep.  393.  The  condemnation  of  lands 
owned  by  one  railroad  company  —  not 
used  for  railroad  purposes  —  by  another 
company  for  use  in  the  construction  of 
a  railroad  will  be  unavailable  to  condemn 
the  franchise  of  the  former.  All  that  will 
be  acquired  will  be  a  right  of  way,  and, 
incidentally,  the  power  to  cross  the  track 
of  the  former  where  the  routes  of  the  two 
roads  cross  each  other.  State  v.  Easton  & 
VOL.  I.  —  43 


Amboy  E.  R.  Co.,  36  N.  J.  Law,  181.    In 
H.  proceeding  to  condemn  a  part  of  the 
property  of  one  railroad  for  the  use  of  an- 
other,  leading  from  other  and  different 
points  and  regions  of  country,  the]  use  is 
not  the  same  as  that  of  the  prior  road,  but 
is  rather  a  joint  or  co-operative  use,  to  be 
exercised  and  enjoyed  by  both  railroad 
companies,  so  as  to  furnish  the  public  an 
additional  line  of  travel  and  transporta- 
tion,  and  may  be  properly  granted  by 
legislative  action.     Lake  Shore  &  Michigan 
Southern  E.  R.  Co.  v.  Chicago  &  Western 
Indiana  E.  E.  Co.,  97  111.  506.     In  a  pro- 
ceeding to  condemn  a  right  of  way  by  one 
railroad  company  across  the  right  of  way 
of  another  company  upon  certain  blocks, 
the  company  whose  franchise  is  sought  to 
be  taken  in  part  will  not  be  restricted  in 
its    compensation  to  the  damage  to  its 
right  of  way  or  railroad  property  within 
the  blocks.     In  such  case  it  will  be  com- 
petent for  the  defendant  to  recover  for 
damages  it  would  be  subjected  to  by  plac- 
ing obstructions  upon  its  right  of  way,  in 
maintaining  and  operating  the  proposed 
new  road,  whereby  access  to  different  parts 
of  its  line  would  be  interfered  with,  and 
its  capacity  for  the  transaction  of  business 
destroyed  or  impaired.    And  -where  land 
has  no  market  value  from  the  fact  of  its 
being  used  as  a  right  of  way  for  a  railroad, 
and  devoted  to  a  special  use  of  making 
railroad  transfers,   estimates  of  its  value 
with  reference  to  such  use,  by  those  com- 
petent to  speak  in  that  regard,  should  be 
received  on  the  question  of  compensation 
to  be  paid  for  its  condemnation  for  the  use 
of  another  railroad  company  for  its  right 
of  way,  and  it  is  error  to  refuse  such,  evi- 
dence.    Lake  Shore  &  Michigan  Southern 
R.  E.  Co.  V.  Chicago  &  Western  Indiana 
E.  E.  Co.,  100  111.  21.     A  statute  author- 
ized a  railway  company  to  take  for  its  pur- 
poses land  occupied  by  another  railway 
company,  and  provided  that  all  general 
laws  relating  to  the  taking  of  land  for 
such  purposes  should  govern  the  proceed- 
ings.    It  was  held  that  the  statute  was 
constitutional,    although    the     company 
whose  land  was  taken  was  thereby  de- 
prived of  part  of  its,  business.     Eastern 
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OTie  railroad  may  he  taken  for  the  construction  of  another,  in  all  cases 
where  the  property  of  an  individual  may  be  taken,  upon  making  proper 
compensation  therefor}    The  principle  that  the  charter  of  a  corpora- 


E.  E.  Co.  V.  Boston  &  Maine  B.  B.  Co., 
Ill  Mass.  126. 

1  Makstom,  J.,  in  Grand  Bapids,  &c. 
B.  B.  Co.  V.  Grand  Bapids  &  Indiana 
B.  E.  Co.,  35  Mich.  265;  People  v. 
Salem,  20  Mich.  452.  In  Bridgeport  v. 
N.  Y.  &  New  Haven  E.  E.  Co.,  36  Conn. 
255,  "undoubtedly"  says  Butler,  J.,  "the 
legislature  may  .  .  .  authorize  another 
company  to  appropriate  its  property  and  its 
franchise,  upon  making  just  compensation 
therefor."  And  in  N.  Y.  &c.  E.  B.  Co.  v. 
Boston,  &o.  R.  R.  Co.,  36  id.  196,  the 
court  directly  held  that  such  power  might 
he  exercised;  and  this  was  ratified  in  a 
later  case.  Evergreen  Cemetery  Ass.  v. 
New  Haven,  43  Conn.  234  ;  Boston  Water 
Power  Co.  v.  Boston  &  Worcester  R.  B. 
Co.,  23  Pick.  (Mass.)  360;  Springfield 
V.  Conn.  B.  R.  R.  Co.,  4  Cush.  (Mass.)  63. 
In  Boston  Water  Power  Co.  v.  Boston 
&  Worcester  R.  R.  Co.,  23  Pick.  (Mass.) 
860,  a  corporation  was  empowered  by  its 
charter  to  build  a  dam  westerly  from 
Boston  to  Brookline,  over  an  arm  of  the 
sea,  and  from  this  main  dam  to  run  a 
cross  dam  southerly  to  the  shore,  so  as  to 
make  on  one  side  of  the  cross  dam  a,  full 
basin,  and  on  the  other  an  empty  or  re- 
ceiving basin,  and  to  cut  raceways  from 
the  full  basin  to  the  receiving  basin,  and 
to  have  the  use  of  the  land  in  the  basins, 
derived  partly  from  the  Commonwealth 
and  partly  from  individuals,  either  by 
purchase  or  by  taking  it  for  public  use, 
at  an  appraisement ;  and  to  use,  sell,  or 
lease  the  water  power  thus  created ;  and 
the  corporation  built  the  dams  accordingly, 
and  erected  mills.  It  was  held  that  it 
was  within  the  constitutional  power  of  the 
legislature  to  authorize  a  railroad  corpora- 
tion to  construct  their  road  across  the 
ba.sins,  making  compensation  to  the  water- 
power  corporation  for  the  diminution  and 
injury  caused  thereby  to  the  water  power. 
Also,  that  the  grant  of  this  authority  to 
the  railroad  corporation  could  not  be  con- 
sidered as  annulling  or  destroying  the 
franchise  of  the  water-power  corporation  ; 
and  the  right  of  the  water-power  corpora- 


tion to  use  the  land  constituted  an  interest 
and  qualified  property  therein  not  larger 
nor  of  a  different  nature  from  that  acquired 
by  a  grant  of  land  in  fee,  and  did  not 
necessarily  withdraw  it  from  a  liability  to 
which  all  lands  in  the  commonwealth  are 
subject,  to  be  taken  for  public  use,  for  an 
equivalent,  when  in  the  opinion  of  the 
legislature  the  public  exigency  requires  it ; 
and  that  the  effect  <^  the  railroad  act  was 
merely  to  appropriate  to  another  and  dis- 
tinct public  use  a  portion  of  the  land  over 
which  the  franchise  of  the  water-power 
company  was  to  be  used.  The  court  also 
held  that  if  the  whole  of  a  franchise  should 
become  necessary  for  the  public  use,  the 
right  of  eminent  domain  would  authorize 
the  legislature  to  take  it,  on  payment  of  a 
full  equivalent.  An  act  of  the  legislature,  in 
the  exercise  of  the  right  of  eminent  do- 
main, appropriating  to  public  use,  on  pay- 
ment of  a  full  equivalent,  property  or 
rights  in  the  nature  of  property  granted 
by  the  State  to  individuals,  is  not  a,  law 
impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  Constitution  of 
the  United  States.  It  was  held  that  the 
act  authorizing  the  railroad  is  not  liable 
to  the  objection  that  it  does  not  provide 
for  compensation  for  the  damage  done  to 
the  franchise  of  the  water-power  corpora- 
tion, for  the  franchise  was  not  taken  but 
only  a  portion  of  the  land  over  which  it 
extended,  and  for  all  damages  occasioned 
by  the  taking  of  land  the  act  makes  pro- 
visioi  The  act  empowered  the  railroad 
corporation  to  locate  and  construct  a  rail- 
road "  in  or  near  the  city  of  Boston  and 
thence  to  any  part  of  the  town  of  Wor- 
cester, in  such  manner  and  form  as  they 
should  deem  expedient."  It  was  held  that 
the  act  sufficiently  declared  the  public 
necessity  and  convenience  of  the  railroad 
and  fixed  the  general  termini,  and  that 
the  delegation  to  the  corporation  of  the 
power  to  fix  the  precise  termini  and  the 
intermediate  course  between  them,  and 
thus  to  take  private  property  for  public 
use,  did  not  render  the  act  unconstitu- 
tional and  invalid.    Where  a  corporation 
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was  empowered  by  the  legislature,  in  gen- 
eral terms,  to  locate  and  construct  a  rail- 
road between  certain  termini,  and  between 
these  termini  lay  an  extensive  tract  of 
land  already  appropriated,  under  the  au- 
thority of  the  legislature,  to  a  distinct 
public  use,  namely,  for  mill  ponds,  by  an- 
other corporation,  and  this  tract  might  be 
crossed  by  the  railroad,  with  some  diminu- 
tion indeed  of  the  mill-power,  and  which 
might  be  compensated  in  damages,  but  with- 
out essential  injury,  —  it  was  considered 
that  there  was  nothing  in  the  nature  of 
such  public  use,  and  in  the  extent  to 
which  it  would  be  impaired  or  diminished, 
from  which  the  power  of  constructing  the 
railroad  over  it  might  be  presumed  to  have 
been  restrained  by  the  legislature.  It  was 
held  that  if  the  water  in  the  basins  above 
mentioned  was  once  a  part  of  the  Charles 
Hiver,  it  ceased  to  be  so  after  it  was 
effectually  separated  by  the  dam  and 
rendered  unfit  for  the  general  purposes 
of  navigation ;  and  consequently,  that 
u  prohibition  to  the  railroad  corporation 
to  build  a  bridge  over  the  water  of  Charles 
Kiver,  connected  mth  Boston,  or  to  place 
any  obstruction  therein,  was  not  intended 
to  apply  to  the  basins,  but  only  to  the 
waters  of  Charles  River  below  the  dam 
and  open  to  navigation,  and  was  designed 
mainly  to  protect  this  navigation.  Cen- 
tral Bridge  Co.  v.  Lowell,  4  Gray  (Mass.), 
482 ;  West  Eiver  Bridge  Co.  v.  Dix,  6 
How.  (U.  S.)  529  ;  Matter  of  Kerr,  42 
Barb.  (N.  Y.)  119  ;  Noll  v.  Dubuque,  &c. 
E.  E.  Co.,  32  Iowa,  66  ;  Newcastle,  &e. 
E.  R.  Co.  V.  Peru  &  S.  E.  E.  Co.,  3  Ind. 
464;  Peoria,  &c.  E.  R.  Co.  v.  Peoria  & 
Springfield  E.  E.  Co.,  66  111.  174 ;  North- 
ern E.  E.  Co.  V.  Concord,  &o.  R.  R.  Co., 
27  N.  H.  183  ;  Enfield  Toll  Bridge  Co. 
V.  Hartford,  &c.  E.  E.  Co.,  17  Conn.  40  ; 
Chicago,  &c.  E.  E.  Co.  u  Lake,  71  111. 
333 ;  Backus  v.  Lebanon,  11  N.  H.  19 ; 
Greenwood  v.  Freight  Co.,  105  U.  S.  13  ; 
Lake  Shore,  &c.  R.  R.  Co.  v,  Chicago  & 
Western  Indiana  R.  R.  Co.,  97  111.  506.  A 
railroad  company  sought  to  condemn  a  right 
of  way  across  the  tracks  of  another  com- 
pany, and,  pending  the  proceedings  in  the 
county  court,  the  latter  company  sought 


to  enjoin  by  suit  in  equity  their  further 
prosecution.  A  decree  was  made,  refusing 
the  injunction  and  dismissing  the  bill, 
whereupon  a  writ  of  error  was  filed,  and 
a  motion  made  that  the  writ  be  made  to 
operate  as  a  supersedeas.  It  was  held  that 
the  grounds  in  support  of  the  motion 
could  be  interposed  in  defence  to  the  con- 
demnation proceedings,  and  that  the  court 
should  refuse  jurisdiction.  Lake  Shore 
&  Michigan  Southern  R.  R.  Co.  v.  Chicago 
&  Western  Indiana  R.  E.  Co.,  96  111.  125. 
As  a  general  rule  the  courts  will  not  interfere 
by  injunction  to  restrain  a  railroad  corpo- 
ration from  condemning  a,  right  of  way 
across  tracks  of  another  corporation.  There 
is  no  want  of  constitutional  power  in  the 
legislature  to  provide  for  such  condemna- 
tion ;  the  public  use  contemplated  is  not 
the  same  use,  and,  although  applied  to  pub- 
lic uses,  the  property  so  taken  is,  never- 
theless, private  property,  and  so  within 
the  power  of  eminent  domain,  and  the 
courts  of  law  afford  an  ample  forum  for 
the  adjustment  of  the  matter  of  compensa- 
tion. Lake  Shore  &  Michigan  Southern 
R.  R.  Co.  V.  Chicago  &  Western  Indiana 
E.  E.  Co.,  97  111.  506.  In  Enfield  Toll 
Bridge  Co.  v.  Hartford,  &o.  E.  R.  Co.,  17 
Conn.  40,  it  was  held  that  the  franchise 
of  the  Enfield  Toll  Bridge  Company, 
(aside  from  any  special  legislation  regard- 
ing it),  is  subject  to  the  same  legislative 
control,  for  public  use,  as  any  other  species 
of  property ;  and  that  a  provision  in  the 
charter  that  "  no  person  or  persons  shall 
have  liberty  to  erect  another  bridge  any- 
where between  the  north  line  of  Enfield 
and  the  south  line  of  Windsor,"  was 
not  a  covenant  distinct  from  the  fran- 
chise, but  identical  with  it,  and  subject 
to  the  same  laws ;  and  that  where  the 
charter  of  a  railroad  company  gave  to  the 
corporation,  "  all  powers,  privileges,  and 
immunities,  which  are  or  may  be  necessary 
to  carry  into  effect  the  purposes  and  ob- 
jects "  of  the  charter,  it  was  the  duty  of  the 
court  to  give  the  provisions  of  the  charter 
such  construction  as  will  give  them  full  ef- 
fect, — by  so  treating  the  powers  of  the  com- 
pany aa  that  it  shall  have  the  right,  in  a 
constitutional  manner,  to  sequester  both 
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and  property  for  public  use  upon  making  compensation.   Their  powers 
and  privileges,  including  everything  which  constitutes  their  fran- 

land  and  water,  to  take  property  toth  cor- 
poreal and  incorporeal,  or  to  interfere  with 
privileges  which  may  lie  in  its  way,  for  the 
necessary  completion  of  the  work  which  it 
was  empowered  to  construct.  And  where 
the  charter  also  provided,  that  the  company 
should  he  held  to  pay  all  damages  that 
might  arise  to  any  person  or  persons  ;  and 
that  freeholders  should  assess  just  dam- 
ages to  those  whose  real  estate  might  be 
taken  or  injured,  —  it  was  held  that  a 
franchise  issuing  oat  of  land  was  an  in- 
corporeal hereditament,  which  might  be 
treated  as  real  estate  within  the  charter, 
and  an  injury  done  to  it  be  the  subject  of 
assessment.  It  appeared  in  the  case  that 
in  1798,  the  General  Assembly  created  a 
corporation,  for  the  purpose  of  erecting  and 
maintaining  a  bridge  across  Connecticut 
river  between  Enfield  and  Suffield,  and 
granted  to  such  corporation  the  right  of 
taking  certain  tolls  from  persons  going  over 
or  using  the  bridge,  for  the  teim  of  one 
hundred  years,  or  until  the  cost  of  erect- 
ing the  bridge  should  be  reimbursed  ;  and 
then  provided  that  during  said  term  of 
one  hundred  years,  no  person  or  persons 
should  have  liberty  to  erect  another  bridge 
anywhere  between  the  north  line  of  En- 
field and  the  south  line  of  Windsor.  In 
1835,  the  General  Assembly  created  an- 
other corporation,  with  power  to  con- 
struct a  railroad  from  the  city  of  Hartford, 
by  the  most  direct  and  feasible  route,  to 
the  northern  line  of  the  State,  and  thence 
to  Springfield.  In  the  charter  of  this  cor- 
poration, it  was  provided  that  if  it  should 
become  necessary  to  erect  a  bridge  across 
Connecticut  river,  it  should  be  used  ex- 
clusively for  the  railroad  travel,  and  it 
should  not  be  lawful  for  the  corporation 
to  permit  any  other  passing  thereon.  It 
was  also  provided  in  the  charter  that 
nothing  therein  contained  should  be  con- 
strued to  prejudice  or  impair  any  of  the 
rights  then  vested  in  the  Enfield  Bridge 
Company.  The  bridge  company  complied 
with  the  requirements  of  their  charter, 
and  were  in  the  exercise  of  the  rights 
granted,  which  had  a  pecuniary  value  ; 
and  the  cost  of  erecting  the  bridge  had 
not  been  reimbursed.    Their  bridge,  how- 


ever, was  not  so  constructed  or  situated 
as  to  answer  the  purpose  of  a  railroad 
crossing.  The  railroad  company  laid  out 
the  route  of  their  road,  with  the  approba- 
tion of  the  commissioners,  across  the  Con- 
necticut river,  in  the  most  direct  and 
feasible  route  from  Hartford  to  the  north 
line  of  the  State  and  thence  to  Spring- 
field, between  the  north  line  of  Enfield 
and  the  south  line  of  Windsor  ;  and  were 
proceeding  to  erect  a  structure  over  the 
Connecticut  river,  at  that  place,  for  the 
purposes  of  their  railroad,  and  for  such 
purposes  only,  claiming  the  right  so  to 
do  under  the  provisions  of  their  charter, 
without  making  compensation  to  the 
"bridge  company.  At  this  juncture  the 
bridge  company  brought  a  bill  in  chancery 
against  the  railroad  company,  praying  for 
an  injunction,  or  other  relief.  During  the 
pendency  of  the  bill,  the  defendants  com- 
pleted the  structure,  and  used  it  for  the 
transportation  of  locomotives  and  cars, 
with  passengers  and  freight.  The  plaintiffs 
then  filed  a  supplemental  bill,  showing 
these  facts,  and  praying  the  same  relief 
as  in  their  original  bill.  The  structure  in 
question  was  built  much  in  the  manner 
common  to  railroad  bridges,  and  was 
adapted  to  and  convenient  for  the  passing 
of  locomotives  and  cars,  but  not  of  com- 
mon vehicles ;  though  foot-passengers, 
when  upon  the  railroad,  could  walk  over 
it,  in  the  daytime  ;  but  there  was  no  pub- 
lic road  or  highway  thereto,  except  the 
railroad.  The  defendants  purchased  the 
land  on  each  side  of  the  river,  where  this 
structure  was.  This  was  above  tide  water ; 
but  the  river  was  there  navigable  for 
small  flat-bottomed  steamboats,  and  other 
boats  of  small  draft.  The  erection  and 
use  of  the  bridge  by  the  defendants  had 
a  tendency,  in  some  degree,  to  divert  the 
travel  from  the  plaintiffs'  bridge ;  but 
very  little,  however,  if  any,  more  than  it 
would,  if  it  had  been  placed  a  little  above 
or  below  the  protected  part  of  the  river. 
It  was  held  that  the  structure  of  the  de- 
fendants is  a  "bridge,"  and  "another 
bridge,"  within  the  meaning  of  the  plain- 
tiffs' charter.  That  the  erection  and  use 
of  such  bridge  by  the  defendants,  without 
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ehise,  are  held  and  enjoyed  in  the  same  manner  and  by  the  like 
tenure  as  all  other  property  and  rights  under  our  constitution  and 


compensation  to  the  plaintiff's,  was  a  vio- 
lation of  their  grant  ;  and  if  the  charter 
of  the  defendants  purported  to  authorize 
such  acts,  it  was,  so  far,  unconstitutional 
and  void,  as  impairing  the  obligation  of  a 
contract.  But  see  contra,  Lake  v.  Virginia, 
&c.  K.  R.  Co.,  7  Nev.  294 ;  Bridge  Co.  o. 
Hoboken  Land,  &c.  Co.,  13  N.  J.  Eq. 
81;  aft'd  1  Wall.  (U.  S.)  116  ;  Piatt  v. 
Covington,  &c.  Bridge  Co.,  8  Bush  (Ky.), 
31.  That  a  railroad,  though  granted  to 
a  private  company,  is  "  for  public  use," 
within  the  meaning  of  the  Constitution  ; 
and  the  taking  of  private  property  for  that 
use  ought  to  be  accompanied  with  com- 
pensation. That  the  franchise  of  a  toll- 
bridge  company,  is  "private  property," 
within  the  meaning  of  the  Constitution  ; 
and  a  legislative  provision  authorizing  an 
injury  to  such  franchise,  for  public  use, 
upon  'compensation  made,  is  not  unconsti- 
tutional. That  the  acts  of  the  defendants 
in  this  case  were  not  authorized  by  the 
facts  that  the  site  of  their  bridge  was 
above  tide  water,  and  that  they  owned  the 
land  on  both  sides  of  the  river.  That 
these  acts  could  not  be  vindicated  on  the 
ground  that  the  bridge  of  the  defendants 
was  exclusively  adapted  to,  and  used  for, 
the  passage  of  their  engines  and  cars ; 
nor  on  the  ground  that  there  was  no 
appreciable  damage  resulting  therefrom  to 
the  plaintiffs.  That  although  the  court 
could  not  restrain  the  defendants  from 
building  the  bridge,  according  to  the  speci- 
fic prayer  of  the  original  bill,  yet  it  would, 
under  the  general  prayer,  pass  a  decree 
in  favor  of  the  plaintiflfs,  affording  relief 
adapted  to  the  whole  case. 

The  authority  to  take  private  property 
for  public  purposes  is  a  right  inherent  in 
the  government.  Varick  v.  Smith,  5  Paige 
(N.  Y. ),  Ch.  137 ;  Piscataqua  Bridge  v. 
New  Hampshire  Bridge,  7  N.  H.  35 ; 
Backus  D.  Lebanon,  11  id.  19.  And  in 
this  respect  corporations,  either  public  or 
private,  have  no  rights  superior  to  indi- 
viduals. Bradley  v.  N.  Y.  &  New  Haven 
R.  R.  Co.,  21  Conn.  306;  Armington  v. 
Bamet,  15  Vt.  745.  And  both  their  fran- 
chises and  (heir  property  may  be  taken 
for  the  use  of  another,  when  the 


is  given  either  ea^essly  or  by  neces- 
sary implication.  Bridgeport  v.  N.  Y. 
&  New  Haven  R.  R.  Co.,  36  Conn.  255. 
And  the  exercise  of  this  right  is  not,  if 
provision  for  compensation  is  made,  in  any 
sense  a  violation  of  the  obligations  of  a 
contract.  In  West  River  Bridge  Co.  v. 
Dix,  6  How.  (U.  S.)  507,  Daniel,  J., 
said:  "Under  every  established  govern- 
ment, the  tenure  of  property  is  derived 
mediately  or  immediately  from  the  sover- 
eign power  of  the  political  body  organized 
in  such  mode  or  exerted  in  such  way  as 
the  community  or  State  may  have  thbught 
proper  to  ordain.  It  can  rest  on  no  other 
foundation,  can  have  no  other  guarantee. 
It  is  owing  to  these  characteristics  only  in 
the  original  nature  of  tenure  that  appeals 
can  be  made  to  the  laws  either  for  the  pro- 
tection or  assertion  of  the  rights  of  prop- 
erty. Upon  any  other  hypothesis  the  law 
of  property  would  be  simply  the  law  of 
force.  Now  it  is  undeniable  that  the  in- 
vestment of  property  in  the  citizen  by  the 
government,  whether  made  for  a  pecuniary 
consideration  or  founded  on  conditions  of 
civil  or  political  duty,  is  a  contract  be- 
tween the  State,  or  the  government  act- 
ing as  its  agent,  and  the  grantee  ;  and 
both  the  parties  thereto  are  bound  in  good 
faith  to  fulfil  it.  But  into  all  contracts, 
whether  made  between  States  and  indi- 
viduals, or  between  individuals  only, 
there  enter  conditions  which  arise  not  out 
of  the  literal  terms  of  the  contract  itself  ; 
they  are  superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature, 
of  nations,  or  of  the  community  to  which 
the  parties  belong ;  they  are  always  pre- 
sumed, and  must  be  presumed,  to  be 
known  and  recognized  by  all,  are  binding 
upon  all,  and  need  never,  therefore,  be 
carried  into  express  stipulation,  for  this 
could  add  nothing  to  their  force.  Every 
contract  is  made  in  subordination  to  them, 
and  must  yield  to  their  control  as  condi- 
tions inherent  and  paramount  wherever 
a  necessity  for  their  execution  shall  occur. 
Such  a  condition  is  the  right  of  eminent 
domain.  This  right  does  not  operate  to 
impair  the  contract  affected  by  it,  but 
recognizes    its  obligation   in  the   fullest 
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laws,  and  they  can  claim  no  special  exemption  or  privilege  therefor., 
It  is  subject  to  the  same  sovereign  right  of  eminent  domain  by 

extent,  claiming  only  the  fulfilment  of  an. 
essential  and  inseparable  condition.  Thus, 
in  claiming  the  resumption  or  qualifica- 
tion of  an  investiture,,  it  insists  merely  on 
the  true  nature  and  character  of  the  right 
invested.  The  impauing  of  contracts  in- 
hibited by  the  Constitution  can  scarcely,, 
by  the  greatest  violence  of  construction, 
be  made  applicable  to  the  enforcing  of  the 
tei-ms  or  necessary  import  of  a  contract ; 
the  language  and  meaning  of  the  inhibi- 
tion were  designed  to  embrace  proceed- 
ings attempting  the  interpolation  of  some 
new  term  or  condition  foreign  to  the  orig- 
inal agreement,  and  therefore  inconsistent 
with  and  violative  thereof.  It  then  being 
dear  that  the  power  in  question  not  being 
within  the  purview  of  the  restriction  im- 
posed by  the  10th  section  of  the  first  arti- 
cle of  the  Constitution,  it  remains  with 
the  States  to  the  fuU  extent  in  which  it 
inheres  in  every  sovereign  government,  to 
be  exercised  by  them  in  that  degree  that 
shall  by  them  be  deemed  commensurate 
with  public  necessity.  So  long  as  they 
shall  steer  clear  of  the  single  predicament 
denounced  by  the  Constitution,  —  shall 
avoid  interference  with  the  obligation  of 
contracts,  —  the  wisdom,  the  mode,  the 
policy,  the  hardship  of  any  exertion  of  this 
power  are  subjects  not  within  the  proper 
cognizance  of  this  court.  This  is,  in  truth, 
purely  a  question  of  power  ;  and  conced- 
ing the  power  to  reside  in  the  State  gov- 
ernment, this  concession  would  seem  to 
close  the  door  npon  all  further  controversy 
in  connection,  with  it.  The  instances  of 
the  exertion  of  this  power  in  some  mode 
or  other  from  the  very  foundation  of  civil 
government  have  been  so  numerous  and 
familiar,  that  it  seems  somewhat  strange 
at  this  day  to  raise  a  doubt  or  question 
concerning  it.  In  fact,  the  whole  policy 
of  the  country,  relative  to  roads,  mills„ 
bridges,  and  canals,  rests  upon  this  single 
power  under  which  lands  have  been  always 
condemned ;  and  without  the  exertion  of 
this  power  not  one  of  the  improvements 
just  mentioned  could  be  constructed.  In 
our  country  it  is  believed  the  power  was 
never,  or  at  any  rate  rarely,  questioned ; 
until  the  opinion  seems  to  have  obtained 


that  the  right  of  property  in  a  chartered 
corporation  was  more  sacred  and  intangi- 
ble than  the  same  right  could  possibly  be 
in  the  person  of  the  citizen,  —  an  opinion 
which  must  be  without  any  grounds  to 
rest  upon,  until  it  can  be  demonstrated 
either  that  the  ideal  creature  is  more  than 
a  person,  or  the  corporeal  being  is  less. 
For,  as  a  question  of  the  power  to  appro- 
priate to  public  uses  the  property  of  pri- 
vate persons  resting  upon  the  ordinary 
foundations  of  private  right  there  would 
seem  to  be  room  neither  for  doubt  nor 
difficulty.  A  distinction  has  been  at- 
tempted in  argument  between  the  power 
of  a  government  to  appropriate  for  publia 
uses  property  which  is  corporeal,  or  may 
be  said  to  be  in  being,  and  the  like  power 
in  the  government  to  resume  or  extinguish 
a  franchise.  The  distinction  thus  at- 
tempted we  regard  as  a  refinement  which 
has  no  foundation  in  reason,  and  one  that, 
in  truth,  avoids  the  true  legal  or  constitu- 
tional question  in  these  causes ;  namely, 
that  of  the  right  in  private  persons  in  the 
use  or  enjoyment  of  their  private  property 
to  control  and  actually  to  prohibit  the 
power  and  duty  of  the  government  to  ad- 
vance and  protect  the  general  good.  We 
are  aware  of  nothing  peculiar  to  a  fran- 
chise which  can  class  it  higher,,  or  render 
it  more  sacred  than  other  property.  A 
franchise  is  property  and  nothing  more  ;  it 
is  incorporeal  property,  and  is  so  defined 
by  Justice  Blackstone,  when  treating  iu 
his  second  volume,  c.  3,  p.  26,  of  the 
'  Rights  of  Things.'  It  is  its  character  of 
property  only  which  imparts  to  it  value, 
and  alone  authorizes  in  individuals  a  right 
of  action  for  invasions  or  disturbances  of 
its  enjoyments.  Vide  Bl.  Comm.  vol.  3, 
c.  16,  p.  236,  as  to  injuries  to  this  descrip- 
tion of  private  property,  and  the  remedies 
given  for  redressing  them.  A  franchise, 
therefore,  to  erect  a  bridge,  to  construct  a 
road,  to  keep  a  ferry,  and  to  collect  tolls 
upon  them  granted  by  the  authority  of  the 
State,  we  regard  as  occupying  the  same 
position  with  respect  to  the  paramount 
power  and  duty  of  the  State  to  promote 
and  protect  the  public  good  as  does  the 
right  of  the  citizen  to  the  possession  and 
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■which  the  property  and  rights  of  all  subjects  and  individuals  are 
liable  to  be  taken  and  appropriated  to  a  public  use,  in  the  manner 
provided  in  the  Constitution,  whenever  the  legislature  shall  deem 
that  the  public  exigencies  require  it.  Thus,  a  franchise  to  build 
and  maintain  a  bridge  and  take  tolls  thereon,  may  be  taken  for  a 
highway,^  and  a  highway  may  be  taken  for  a  railway ;  *  one  railway 
may  be  taken  for  the  use  of  another,^  or  for  the  purposes  of  a  high- 
way,* or  indeed  for  any  public  use.^    But  the  condemnation  of  lands 


enjoyment  of  his  land  under  his  patent 
or  contract  with  the  State,  and  it  can  no 
more  interpose  any  obstruction  in  the  way 
ot  their  just  exertion.  Such  exertion  we 
hold  to  he  not  within  the  inhibition  of  the 
Constitution  and  no  violation  of  a  con- 
tract. The  power  of  a  State  in  the  exer- 
cise of  eminent  domain  to  extinguish 
immediately  a  franchise  it  had  granted, 
appears  never  to  have  been  directly 
brought  here  for  adjudication,  and  conse- 
quently has  not  been  heretofore  formally 
propounded  from  this  court ;  but  in  Eng- 
land this  power,  to  the  fullest  extent, 
was  recognized  in  the  case  of  the  Gover- 
nor and  Company  of  the  Cast  Plate  Manu- 
facturers. V.  Meredith,  4  T.  B.  794 ;  and 
Lord  Eenyon,  especially  in  that  case, 
founded  solely  upon  this  power  the  entire 
policy  aed  authority  of  all  the  road  and 
canal  laws  of  the  kingdom."  Central 
Bridge  Co.  o.  Lowell,  i  Gray  (Mass.), 
682  ;  Enfield  Toll  Bridge  Co.  v.  Hartford 
&  N.  H.  E.  E.  Co.,  17  Conn.  454  ;  White 
Eiver  Turnpike  Co.  v.  Vt.  Central  E.  E. 
Co.,  21  Vt.  590  ;  Baltimore  Turnpike  v. 
Union  E.  E.  Co.,  35  Md.  224;  Boston 
&  Lowell  E.  E.  Co.  v.  Salem  &  Lowell 
E.  E.  Co.,  2  Gray  (Mass.),  1 ;  Richmond 
E.  E.  Co.  V.  Louisiana  E.  E.  Co.,  13  How. 
(U.  S.)  71;  Bed  Eiver  Bridge  Co.  v. 
Clarksville,  1  Sneed  (Tenn. ),  176  ;  Boston 
Water  Power  Co.  u.  Boston  B.  B.  Co.,  23 
Pick.  (Mass. )  360  ;  Barber  ».  Andover,  8 
N.  H.  398  ;  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  (U.  S. )  420  ;  Eastern 
B.  B.  Co.  V.  Boston  &  Maine  B.  B.  Co., 
Ill  Mass.  125  ;  Matter  of  Kerr,  42  Barb. 
(N".  Y.)  119  ;  Chicago,  &c.  E.  B.  Co.  v. 
Lake,  71  111.  333.  The  legislature  has  no 
power  to  take  the  property  of  one  corpora- 
tion and  give  it  to  another,  but  must  in 
all  cases  provide  for  proper  compensation 
to  be  paid.    Thus,  a  statute  authorizing  a 


telegraph  company  to  set  its  poles  and 
erect  its  line  upon  lands  of  a  railroad, 
without  providing  for  enforcing  payment 
of  damages,  was  held  unconstitutional 
and  void.  South  Western  E.  E.  Co.  ». 
Southern  Tel.  Co.,  46  Ga.  4. 

1  Pierce  v.  Somersworth,  10  N.  H.  ."570, 
11  N.  H.  20  ;  Crosby  v.  Hanover,  36  N. 
H.  404 ;  James  Eiver  &  Kansas  Co.  v. 
Thompson,  3  Gratt.  (Va.)  270  ;  Newcastle 
R.  E.  V.  P.  &  J.  E.  B.,  3  Ired.  (K  C. )  461 ; 
Tuckahoe  Canal  Co.  v.  T.  &  James  Eiver 
B.  E.  Co.,  ll  Leigh  (Ya.),  42;  Bonaparte 
II.  Camden  &  Amboy  B.  B.  Co.,  1  Baldw. 
(U.  S.  C.  C.)  205  ;  Boston,  &c.  B.  E.  Co. 
V.  Salem,  &c.  E.  B.  Co.,  2  Gray  (Mass.), 

I  ;  Springfield  v.  Conn.  Eiver  E.  E.  Co., 
4  Cush.  (Mass.)  63  ;  Central  Bridge  Co. 
V.  Lowell,  4  Gray  (Mass. ),  474  ;  Northern 
E.  B.  Co.  V.  Claremont,  &e.  B.  B.  Co.,  27 
N.  H.  183;  Bed  Eiver  Bridge  Co.  v. 
Clarksville,  1  Sneed  (Tenn. ),  176 ;  Barber 
V.  Andover,  8  N.  H.  398  ;  Armington  i*. 
Barnet,  15  Yt.  745 ;  Backus  v.  Lebanon, 

II  N.  H.  19. 

2  Boston  Water  Power  Co.  v.  Boston, 
&e.  E.  E.  Co.,  23  Pick.  (Mass.)  360. 

s  Oregon  Cascade  E.  B.  Co.  v.  Bailey, 
3  Oregon,  164  ;  Northern  B.  E.  Co.  ■». 
Concord,  &c.  R.  R.  Co.,  27  N.  H.  183  ; 
Eastern  R.  R.  Co.  v.  Boston  &  Maine  B.  R. 
Co.,  Ill  Mass.  125  ;  Com.  v.  Dickinson, 
9  Phila.  (Penn.)  561  ;  Oakland  R-  R-  Co. 
■»:  Oakland,  &c.  E.  E.  Co.,  45  Cal.  365 ; 
Sixth  Avenue  E.  E.  Co.  v.  Kerr,  72  N.  Y. 
330. 

*  Philadelphia,  &o.  E.  E.  Co.  v.  Phila^ 
delphia,  47  Penn.  St.  325  ;  Iron  E.  B. 
Co.  1!.  Ironton,  19  Ohio  St.  299  ;  Old  Col. 
ony,  &o.  B.  E.  Co.  v.  Plymouth,  14  Gray 
(Mass.),  144;  Chicago,  &c.  E.  B.  Co.  V: 
Lake,  71  111.  333 ;  Com.  v.  Essex  Couatyi 
13  Gray  (Mass.),  239. 

s  Metropolitan  City  B.  E.  Co.  v.  Chi- 
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owned  by  one  railroad  company,  but  not  used  for  railroad  purposes, 
by  another  company  for  use  in  the  construction  of  a  railroad,  is 
unavailing  to  condemn  the  franchises  of  the  former.  All  that  is 
acquired  is  a  right  of  way,  and,  incidentally,  the  power  to  cross  the 
track  of  the  former  where  the  routes  of  the  two  roads  cross.^  The 
taking  of  the  franchise  or  property  of  one  corporation  for  the  use  of 
another  is  not  a  repeal  of  its  charter,  but  an  enforced  purchase  of  its 
property.^  Nor  can  it  in  any  sense  be  said  to  operate  as  a  violation 
of  the  obligations  of  a  contract,  because  aU  contracts  are  subject  to 
certain  implied  conditions ;  and  unless  expressly  exempted  there- 
from, franchises  are  as  much  subject  to  condemnation  by  the  sover- 
eign power  as  any  other.8  The  property  of  a  corporation  may  be 
condemned  in  whole  or  in  part,*  and  the  franchise  still  remain  in 
the  company ;  and  in  such  a  case  only  the  value  of  the  property  is 
to  be  estimated ;  and  if  the  franchise  only  is  taken,  the  value  of  the 
property  should  not  be  included.^  In  considering  the  right  of  one 
company  to  condemn  and  use  the  property  of  another  company,  it 
makes  no  difference  which  is  the  elder  company.  If  the  elder 
company  has  exercised  its  power  to  condemn  property  for  its  right 
of  way,  and  has  constructed  and  is  operating  its  road,  that  does  not 
withdraw  its  property  from  the  equal  power  of  condemnation  of  its 
right  of  way  for  a  crossing,  to  be  enjoyed  in  common  by  a  junior 
company.    The  right  to  cross  is  equal,  and  does  not  arise  out  of 

cago,  &c.  E.  R.  Co.,  87  111.  317 ;  Balti-  26 ;  Com.  v.  Penn.  Canal  Co.,  66  Penn. 

more,  &o.  T.  Co.  v.  Union  R.  R.  Co.,  35  St.  41  ;  Crosby  d.  Hanover,  36  W.  H.  iOi. 

Md.  224;  State!?.  Eastern,  &o.  R.  R.  Co.,  l  State   v.  Easton,  &o.  E.  E.  Co.,  36 

36  N.  J.  L.  181  ;  Grand  Junction  R.  R.  K.  J.  L.  181. 

Co.  V.  County  Commissioners,   14  Gray  '  State  ».  Hudson  Tunnel  Co. ,  38  N.  J. 

(Mass.),  553 ;  Sixth  Avenue  R.  R.  Co.  ■».  L.  548 ;   Grand  Junction  R.  R.  Co.   v. 

Kerr,  45  Barb.  (N.  Y.)  138;  Massachu-  Middlesex,  14  Gray  (Mass.),  553. 

setts  Central  R.  R.  Co.  v.  Boston,  &c.  '  Richmond  R.  E.  Co.  v.  Louisa  E.  R. 

E.  E.  Co.,  121  Mass.  124 ;  Lake  Shore,  Co.,   13  How.   (U.   S.)   71  ;  Eed  Eiver 

&c.  E.  E.  Co.  V.  Cincinnati,  &c.  E.  E.  Bridge  Co.  v.  Clarksville,  1  Sneed  (Tenn.), 

Co.,   30  Ohio  St.    604 ;  Newcastle,   &o.  176 ;  Central   Bridge  v.  Lowell,   4  Gray 

E.  R.  Co.  V.  Peru,  &c.  E.  E.  Co.,  3  Ind.  (Mass.),  474;  Barber  v.  Andover,  8  N. 

464  ;  Alabama,  &o.  E.  E.  Co.  v.  Kenney,  H.    398  ;  Armington  B.   Bamet,   15   Vt. 

39  Ala.  307 ;  Union  Pacific,  &c.  R.  R.  Co.  745  ;  James  Eiver  Co.  v.  Thompson,   8 

V.  Burlington,  &c.  E.  R.  Co.,  3  Fed.  Eep.  Gratt.  (Va.)  170  ;  Salem  Turnpike  Co.  v. 

106 ;  Northern  Pacific  E.  E.  Co.  v.  St.  Lyme,  18  Conn.  451. 

Paul,  &c.  R.  R.  Co.,  3  Fed.  Eep.  702 ;  «  Worcester  R.  R.  Co.  v.  Commission- 

Towanda  Bridge  Co.,  in  re,  37  Leg.  Int.  ers,  118  Mass.  661  ;  Sixth  Avenue  E.  E. 

(Penn.)  389;  Lexington,  &c.  E.  E.  Co.  Co.  ■».  Kerr,  45  Barb.  (N.  Y.)  138;  Jer- 

V.  Applegate,  8  Dana  (Ky.),  289  ;  Kerr's  sey  City,  &c.  E.  E.  Co.  v.  Jersey  City 

Case,   42  Barb.    (N.   Y.)   119  ;  Com.  ■».  Horse  E.  E.  Co.,  20  N.  J.  Eq.  61. 

Pittsburgh,  &c.  E.  R.  Co.,  58  Penn.  St.  *  Central  Bridge  v.  Lowell,  amie. 
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purchase.  "When  the  younger  corporation  has  acquired  its  right  of 
property  in  common  with  the  older  in  a  crossing,  they  become  joint 
and  equal  owners,  bound  by  mutual  obligations  to  each  other  and 
to  the  public  to  so  use  this  common  right  as  to  do  no  unnecessary 
harm  to  the  other  or  to  the  public.  It  may  be  provided  that  aU 
railroad  crossings  shall  be  made,  kept  up,  and  watchmen  maintained 
at  the  joint  expense  of  the  companies,  without  regard  to  the  priori- 
ties of  either  in  the  location  and  construction  of  its  road.  The  elder 
company  does  not  possess  any  paramount  or  vested  privilege  to 
operate  its  road  over  that  of  the  younger.  Nor  can  it  impose  all  the 
burdens  of  maintaining  this  crossing  upon  the  road  last  constructed. 
When  the  appropriation  is  made,  paid  for,  and  put  to  the  new  use, 
both  companies  stand  on  a  perfect  equality  as  to  the  rights  and 
privileges  in  the  use  of  the  crossing.^ 

Land  already  taken  by  the  exercise  of  eminent  domain  may  be 
taken  by  legislative  authority  for  other  public  uses ;  and  when  so 
taken,  it  is  presumed  that  the  former  use  has  ceased,  or  become  det- 
rimental,^ or  relatively  of  less  importance.*  It  is  not  presumed  that 
roads  will  be  laid  lengthwise  of  a  right  of  way,  unless  it  is  shown 
that  no  other  practical  route  could  be  had.*  Eailroads  entering 
towns  are  subject,  under  the  general  authority  given  to  towns  and 
counties,  to  have  roads  and  streets  laid  across  their  tracks.  The 
franchise  is  taken  subject  to  any  inconvenience  that  may  arise  from 
such  opening.^  Eailroads  and  canals  must  allow  improvements 
subsequently  authorized  to  cross  or  tunnel  their  rights  of  way,  on 
reasonable  terms  and  proper  compensation.^  A  franchise  which  is 
subject  to  forfeiture  is  valid  until  forfeited  by  some  action  on  the 
part  of  the  State,  and  the  property  of  such  corporation  is  stUl  pro- 
tected by  the  Constitution,  and  must  be  paid  for  according  to  its 
proper  value.^ 

But  a  franchise  cannot  be  taken  under  the  general  law,  but  must  have 
for  its  basis  eatress  legislative  authority,^  or  must  arise  from  necessary 

1  Lake  Shore  E.  E.  o.  Cinoinnati  E.  E.,  "  Illinois  Canal  v.  Chicago  E.  E.,  14 
30  Ohio  St.  604.                                              111.  314  ;  Eichmond  E.  E.  v.  Louisa  E.  E., 

2  Miller  v.  Craig,  11  N.  J.  Eq.  175.         13  How.  71  ;  Northern  E.  E.  v.  Concord 
»  Talbot  V.  Hudson,  16  Gray  (Mass.),     E.  E.,  27  N.  H.  183  ;  Brooklyn  Central 

417;  Miller  ».  Craig,  11  N.  J.  Eq.  175.  E.  E.  v.  Brooklyn  City  E.  E.,  33  Barb. 

"*  Crossley  v.  O'Brien,  24  Ind.  325.  (N.  Y.)  420 ;  Glover  v.  Powell,  10  N.  J. 

6  Hannibal  v.  Hannibal  E.  E.,  49  Mo.  Eq.  211. 

480 ;  New  Orleans  v.  United  States,   10  '  White  v.  South  Shore  E.  E.,  6  Cush. 

Pet.  (U.  S.)  662;  Philadelphia  E.  E.  v.  (Mass.)  412. 

Philadelphia,  9  Phila.  (Penn.)  563  ;  Little  "  In  re  Boston  &  Albany  E.  E.  Co.,  53 

Miami  E.  E.  v.  Dayton,  23  Ohio  St.  510.  N.  Y.  574;  Central  City  Horse  E.  E.  Co.  v. 
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implication}    But  this  rule  must  be  understood  as  only  applying 
in  the  case  of  public,  or  quasi  public  corporations,^  as  the  property 


Fort  Clark  Horse  E.  E.  Co.,  81  111.  623. 
In  the  case  Matter  of  the  City  of  Buffalo, 
68  N.  Y.  167,  the  deanition  of  implica- 
tion is  given,  and  the  construction  which 
must  be  placed  on  statutes  claimed  to 
confer  power  by  implication.  The  court 
say  ;  "An  implication  is  an  inference  of 
something  not  directly  declared,  but  aris- 
ing from  what  is  admitted  or  expressed. 
In  determining  whether  a  power  generally 
given  is  meant  to  have  operation  upon 
lands  already  devoted  by  legislative  au- 
thority to  a  public  purpose,  it  is  proper  to 
consider  the  nature  of  the  prior  public 
work,  the  public  use  to  which  it  is  ap- 
plied, the  extent  to  which  that  use  would 
be  impaired  or  diminished  by  the  taking 
of  such  part  of  the  land  as  may  be  de- 
manded by  the  subsequent  public  use.  If 
both  uses  may  not  stand  together,  with 
some  tolerable  interference  which  may  be 
compensated  for  by  damages  paid  ;  if  the 
latter  use,  when  exercised,  must  supersede 
the  former  ;  it  is  not  to  be  implied  from  a 
general  power  given,  without  having  in 
view  a  then  existing  and  particular  need 
therefor,  that  the  legislature  meant  to  sub- 
ject lands  devoted  to  a  public  use  already 
in  exercise,  to  one  which  might  thereafter 
arise.  A  legislative  intent  that  there 
should  be  such  an  effect  will  not  be  in- 
ferred from  a  gift  of  power  made  in  gene- 
ral terms.  To  defeat  the  attainment  of  an 
important  public  purpose  to  which  lands 
have  already  been  subjected,  the  legisla- 
tive intent  must  unequivocally  appear. 
If  an  implication  is  to  be  relied  upon,  it 
must  appear  from  the  face  of  the  enact- 
ment, or  from  the  application  of  it  to  the 
particular  subject-matter  of  it,  so  that,  by 
reasonable  intendment,  some  especial  ob- 
ject sought  to  be  attained  by  the  exercise 
of  the  power  granted  could  not  be  reached 
in  any  other  place  or  manner."  In  this 
case,  the  city  proposed  to  excavate  a  canal 
sixty  feet  in  width  across  the  tracks  of  sev- 
eral railroads,  and  entirely  through  the  yard 
of  one  of  them,  at  a  place  where  there  are 


numerous  tracks,  turn-outs,  and  switches. 
The  present  grade  of  these  tracks  was  but  a 
few  feet  above  the  natural  level  of  the  canal. 
The  land,  if  taken  by  the  city,  would  be 
taken  in  fee,  and  hence  the  railroad  com- 
panies would  have  no  right  to  bridge  the 
canal,  and  the  bridging,  if  done,  wovdd  be 
at  an  immense  expense.  This  interfer- 
ence, the  court  say,  would  not  be  a  toler- 
able interference  with  an  existing  public 
use,  which  may  be  compensated  for  in 
damages,  but  an  entire  superseding  of  it 
by  another  public  use.  Both  uses  cannot 
stand  together.  It  is  not  to  be  presumed 
that  the  legislature,  by  the  general  terms 
in  which  it  gave  power  to  the  city  to  take 
lands,  with  no  especial  reference  to  this 
particular  place  or  occasion,  meant  to  pro. 
duce  such  an  effect. 

A  general  authority  to  lay  out  streets  and 
alleys  will  not  justify  the  laying-out  of  a 
street  across  depot  grounds,  when  the  ease- 
ment of  the  railroad  company  and  of  the 
city  cannot  reasonably  coexist.  Milwaukee 
E.  E.  V.  Faribault,  23  Minn.  167.  In 
many  States  the  condemnation  of  private 
property  for  public  use  is  governed  by  gen- 
eral laws.  No  restriction  on  routes  is  im- 
posed by  the  acts,  and  conflicts  have  fre- 
quently arisen.  Land  already  devoted  to 
another  public  use  cannot  be  taken,  under 
general  laws,  where  the  effect  would  be  to 
extinguish  a  franchise.  If,  however,  the 
taking  would  not  materially  injure  the 
prior  holder,  the  condemnation  may  be 
sustained.  New  York  E.  E.  Co.  v..  Metro- 
politan Gas-light  Co.,  63  N.  Y.  326;  Morris 
E.  E.  Co.  V.  Central  E.  E.  Co.,  31  N.  J.  L. 
205.  Or  if  the  property  sought  to  be  con- 
demned was  not  in  use,  or  absolutely 
necessary  to  the  enjoyment  of  the  franchise. 
Peoria  E.  E.  Co.  ■».  Eailroad  Co.,  66  111. 
174  ;  Oregon  B.  E.  Co.  v.  Bailey,  3  Oreg. 
164.  A  corporation,  either  private  or  muni- 
cipal, cannot,  under  a  general  power  to  take 
lands  for  a  public  use,  take  from  another 
corporation,  having  the  like  power,  lands 
or  property  held  by  it  for  a  public  purpose 


*  Carpenter,  J.,  in  Evergreen  Ceme- 
tery Assn.  V.  New  Haven,  36  Conn.  242. 


'  In  re  Boston  &  Albany  B.  E.  Co.,  53 
N.  Y.  574. 
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of  any  purely  private  corporation  may  be  taken  i%  invitum,  the 
same  as  that  of  an  individual;^  and  the  same  is  also  true  as  to 
lands  of  public  or  quasi  public  corporations  not  in  use,  and  which 
can  be  taken  without  detriment  to  the  public,  or  interfering  with 
the  use  to  which  they  are  devoted,^  and  where  there  is  a  necessity  for 


pursuant  to  its  charter.  But  an  easement 
may  te  acquired  im  invitum,  by  legisla- 
tive authority,  in  lands  held  and  occupied 
for  a  public  use,  when  such  easement  may 
be  enjoyed  without  detriment  to  the  pub- 
lic or  interfering  with  the  use  to  which 
the  lands  are  devoted.  Lands  held  sim- 
ply as  a  proprietor,  but  not  used  or  neces- 
sary to  the  public  purpose,  may  be  taken 
as  of  a  private  person.  Matter  of  Eoches- 
ter  Water  Commissioners,  66  N.  Y.  413. 
Property  abandoned  by  a  former  corpora- 
tion may  be  taken.  The  taking  is  not  a 
forfeiture  of  the  franchise,  for  the  State 
alone  can  declare  such  forfeiture  ;  but  the 
land  may  be  taken  because  not  necessary 
to  the  old  corporation,  and  because  one 
company  cannot  condemn  and  hold  land 
not  necessary  or  convenient  for  its  busi- 
ness, merely  to  prevent  a  rival  company 
from  competing  with  it.  Oregon  B.  R.  Co. 
V.  Bailey,  3  Oreg.  164.  A  portion  of  a  horse 
railroad  which  constitutes  the  most  valu- 
able portion  of  the  road  cannot  be  con- 
'  demned  under  a  general  law.  A  crossing 
may  properly  be  made,  but  the  condemna- 
tion should  be  of  the  whole  road,  and  not 
of  the  most  valuable  portion  of  it.  Central 
City  Horse  E.  B.  Co.  v.  Ft.  ClarkHorseE.  E. 
Co.,  81  111.  623.  When  different  corpora- 
tions desire  the  same  location,  the  one  that 
is  prior  in  point  of  time  is  also  prior  in  point 
of  right,  and  the  first  location,  if  followed 
by  construction,  operates  to  secure  the  prior 
right.  Waterbury  v.  Dry  Dock  E.  E.  Co., 
54  Barb.  388  ;  The  People  v.  New  York 
B.  E.  Co.,  45  Barb.  73.  And  unless  an  ex< 
elusive  right  is  given  to  a  particular  route, 
the  company  which  files  the  first  survey  is 
entitled  to  the  route.  It  does  not  signify 
that  because  the  articles  of  incorporation  of 
one  are  prior  in  date  to  those  of  the  other, 
or  that  one  has  made  preliminary  surveys 
over  a  particular  route,  or  has  made  pur- 
chases of  individuals  along  that  route,  it  has 
acquired  a  prior  right.  Until  the  survey  is 
made  and  filed,  the  company  would  hold 


the  land  purchased  as  any  other  individual 
land-owner,  and  such  land  could  be  con- 
demned by  the  rival  company  upon  com- 
pensation. Morris  E.  B,  Co.  v,  Blair,,  9 
N.  J.  Eq.  635.  The  priority  of  construction 
gives  no  rights  where  another  company  has 
perfected  its  location  first.  Chesapeake 
Canal  Coi  u.  Baltimore  E.  E.,  4  Gill  &  J-. 
(Md.)  1.  A  right  of  way  taken  and  occu- 
pied by  one  road  cannot  be  taken  by  an- 
other, by  a  general  proceeding,  without 
stating  in  the  petition  that  the  land  was 
occupied  by  another  company,  and  with- 
out showing  any  necessity  for  taking  that 
particular  land.  Cincinnati  R.  E.  Co.  v. 
DanviDe  E.  E.  Co.,  75  111.  113;  San  Fran- 
cisco Water  Co.  B.  Alameda  Water  Co.,  36 
Cal.  639.  The  commissioners  who  assess  the 
damages  cannot  determine  the  priority  of 
right,  San  Francisco  Water  Co.  v.  Alameda 
Water  Co.,  36  Cal.  639,  nor  can  the  owner 
raise  questions  of  priority  between  the  two 
companies  claiming  the  land,  under  sepa- 
rate proceedings,  to  defeat  condemnation. 
Lake  Merced  Water  Co.  v.  Cowles,  31  Cal. 
215  ;  Mills  Eminent  Domain,  §§  46,  47. 

1  White  River  Turnpike  Co.  v.  Vt. 
Central  E.  R.  Co. ,  21  Vt.  590 ;  Grand 
Junction  E.  R.  Co.  v.  Middlesex,  14  Gray 
(Mass.),  553;  State u.  Hudson  Tunnel  Co., 
38  N.  J.  L.  548 ;  Bellona  Company's 
Case,  3  Bland  (Md.),  442;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  (U.  S.> 
420 ;  Trustees  v.  Salmon,  11  Me.  109 ; 
Peoria,  &c.  R.  E.  Co.  v.  Peoria  &  S.  E.  R. 
Co.,  66  111.  174. 

2  Matter  of  Rochester  Water  Works,  66 
N.  Y.  413  ;  Matter  of  New  York  Central^ 
&c.  R.  E.  Co.,  63  N.  Y.  326.  Lands  held 
by  a  railway  company  for  other  than  rail- 
way pvirposes  may  be  taken,  in  inmiwm^ 
Iron  E.  E.  Co.  v.  Ironton,  19  Ohio  St.  299j 
Peoria,  P.  &  J.  R.  R.  Co.  v.  Peoria,  &c.  E.  E. 
Co.,  66  111.  174 ;  In  re  Rochester  Water 
Commrs.,  66  N.Y.  413  ;  In  re  Ninth  At., 
45  id.  729.  In  Eastern  K.  R.  Co.  oi  Bos- 
ton &  Maine  R.  R.  Co.,  Ill  Mass.  125,.  it 
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takiTig  such  lands  for  the  purpose  for  which  they  were  taken  ;^  and  the 
question  as  to  whether  such  necessity  exists  or  not  is  one  of  fact 
for  the  jury .2  The  rule  may  perhaps  be  better  stated  thus :  One  pub- 
lic corporation  cannot  take  the  lands  or  franchises  of  another  public 
corporation  in  actual  use  hy  it,  unless  expressly  authorized  to  do  so  by 
the  legislature ;  but  the  lands  of  such  a  corporation,  not  in  actual  use, 
may  be  taken  by  another  corporation,  authorized  to  take  lands  for  its 
use  in  invitum,  whenever  the  lands  of  an  individual  may  be  so 
taken,  subject  to  the  qualification  that  there  is  a  necessity  therefor. 


was  held  that  the  legislature  had  the  right 
to  authorize  one  railroad  to  take  the  land  of 
another  railroad  which  it  had  acquired  by 
eminent  domain,  upon  payment  of  com- 
pensation ;  and  the  same  rule  was  followed 
in  Chicago,  &c.  R.  R.  Co.  v.  Town  of  Lake, 
71  111.  333  ;  New  York,  &c.  R.  R.  Co.  v. 
Boston,  &o.  R.  R.  Co.,  36  Conn.  196  ;  City 
of  Bridgeport  v.  New  York,  &c.  R.  R.  Co., 
id.  265 ;  4  Am.  Rep.  63 ;  Evergreen  Ceme- 
tery Assoc.  V.  New  Haven,  43  Conn.  234  ; 
Matter  of  Kerr,  42  Barb.  119;  Backus  v. 
Lebanon,  11  N.  H.  19.  But  to  authorize 
the  taking  of  land  already  actually  devoted 
to  a  public  use  there  must  be  an  express 
statutory  authority.  In  re  Boston  &,  Al- 
bany E.K.  Co.,  53  N.Y.  574.  Thus,  in 
Central  City  Horse  E.  E.  Co.  v.  Fort  Clark 
Horse  R.  E.  Co.,  81  111.  523,  it  was  held 
that  a  part  of  the  line  of  one  railroad  could 
not  be  taken  by  a  competing  road  acting 
under  an  ordinance  of  a  city  council.  So, 
in  Evergreen  Cemetery  Assoc,  v.  New 
Haven,  21  Am.  Eep.  643,  43  Conn.  234, 
it  was  held  that,  without  special  statutory 
authority,  or  necessary  and  reasonable  im- 
plication, a  municipal  corporation  could 
not  take  for  a  highway  the  land  of  a  ceme- 
tery, whether  such  land  was  actually  in 
use  for  interments  or  not.  But  in  Matter 
of  New  York  Central,  &c.  R.  R.  Co.,  63 
N.  Y.  326,  it  was  held  that,  under  the 
general  statute,  a  railroad  could  take  the 
land  of  a  gas-light  company  not  in  actual 
use,  such  company  not  being  a  public  cor- 
poration. In  Matter  of  Rochester  Water 
Commissioners,  66  N.  Y.  413,  the  court 
said :  "An  easement  may  be  acquired  in 
imntrtm,  by  legislative  authority,  in  lands 
held  and  occupied  for  a  public  use  when 
such  easement  may  be  enjoyed  without 
detriment  to  the  public  or  interfering  with 


the  use  to  which  the  lands  are  devoted. 
New  York  Central  &  Hudson  R.  R.  Co.  v. 
Metropolitan  Gas-light  Co.,  63  N.  Y.  326. 
So,  too,  lands  held  by  a  corporation  or  by 
a  public  body,  but  not  used  for  or  neces- 
sary to  a  public  purpose,  but  simply  as  a 
proprietor  and  for  any  private  purpose  to 
which  they  may  be  lawfully  applied,  may 
be  taken  as  if  held  by  an  individual  owner. 
The  property  rights  of  a  corporation  in 
lands  not  held  in  trust  for  a  public  use  are 
no  more  sacred  than  those  of  individual 
proprietors.  The  law  only  protects  from 
condemnation  for  public  purposes  lands 
actually  held  by  authority  of  the  sovereign 
power  for  or  necessary  to  some  public  pur- 
pose or  use.  Lands  held  upon  a  special 
trust  for  a  public  use  cannot  be  appropri- 
ated to  another  public  use  without  special 
authority  from  the  legislature. "  In  Peoria, 
&c.  E.  E.  Co.  V.  Peoria,  &c.  E.  E.  Co.,  66 
111.  174,  it  was  held  that  the  land  of  one 
railroad  company  not  in  actual  use  might 
be  condemned, —  "clearly  implying,"  said 
Bkbesb,  J.,  in  Central  City  Horse  E.  E. 
Co.  V.  Fort  Clark  Horse  E.  E.  Co.,  81 
111.  523,  "if  it  was  in  actual  use  for 
their  track  or  appurtenances,  that  it  was 
not  subject  to  condemnation  by  another 
road."  But  in  no  case  can  the  right  be 
exercised  without  compensation.  Thus, 
in  Southwestern  R.  R.  Co.  v.  Southern 
Telegraph  Co.,  12  Am.  Rep.  585,  46  Ga.  4, 
a  statute  authorizing  a  telegraph  company 
to  erect  its  lines  upon  the  way  of  a  rail- 
road company,  without  proviiUng  for  en- 
forcing payment  of  damages,  was  held 
unconstitutional  and  void, 

1  Evergreen  Cemetery  Assoc,  v.  New 
Haven,  ante. 

2  Bowler  «,  Perrin,  47  Mich,  154. 
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This  rule  was  adopted  and  ably  upheld  in  a  Connecticut  case.^    In 
that  case  the  plaintiffs,  a  cemetery  association  formed  under  the  gen- 


1  Evergreen  Cemetery  Assoc,  v.  New 
Haven,  43  Conn.  234.     In  Baltimore,  &o. 
E.  K.  Co.  V.  P.  W.  &  Kentucky  R.  E.  Co., 
17  W.  Va.  812,  the  defendants,  by  pro- 
teedings  m  invitum,  took  a  part  of  the 
buttress  of  the  plaintiff's  bridge,  erected 
by  it   across   Wheeling   Creek.      It  ap- 
peared that  the  portion  taken  was  not 
necessary  to  the  support  of  the  bridge  and 
the  exercise  of  the  franchise  of  the  com- 
pany.   The  court  held  that  its  condem- 
nation was  proper.     Johnson,  J.,  in  a 
masterly  opinion,  reviewed  the  cases,  and 
said:    "It  is  a  mistake  to  suppose  that 
land  in  use  for  certain  purposes  by  a  rail- 
road company  is  not  liable  to  condemna- 
tion.  Pleas  numbers  two  and  three  did  not 
so  much  as  aver  that  the  lands  were  in 
present  use,  and  they  were,  of  course,  prop- 
erly rejected.     There  is  nothing  so  sacred 
in  the  title  of  a  railroad  company  to  prop- 
erty that  it  cannot  be  taken  under  the 
exercise  of  the  right  of  eminent  domain. 
I  understand  the  law  to  be,  that  property 
belonging  to  a  railroad  company,  and  not  in 
actual  use,  or  necessary  to  the  proper  exer- 
cise of  the  franchise  thereof,  may  be  taken 
for  the  purposes  of  another  railroad  under 
the  general  railroad  law  of  the  State.     An 
express  legislative  enactment  is  generally 
required  in  order  to  take  such  property  in 
use  by  a  railroad  company,  except  where 
the  proposed  appropriation  would  not  de- 
stroy or  greatly  injure  the  franchise  of  the 
company,  or  render  it  difficult  to  prosecute 
the  object  thereof.     If  such  consequences 
would  not  follow,  a  general  grant  is  suffi- 
cient.   Enfield  Toll  Bridge  Co.  v.  Hart- 
ford &  New  Haven  R.  E.  Co.,  17  Conn. 
40;   Little  Miami  K.  E.  Co.  v.  Day,  23 
Ohio  St.  510;  Tuckahoe  Canal  Co.  v.  T.  R. 
Co.,   11  Leigh  (Va.),  79;    3  Gratt.  (Va.) 
258.      In  Eichmond,    &c.   E.  E.   Co.   v. 
Louisa  E.  R.  Co.,  13  How.  (U.  S.)  71,  it 
appeared  that  the  legislature  of  Virginia 
incorporated  the  Eichmond,   Fredericks- 
burg, &  Portsmouth  E.  R.  Co.,  and  in  the 
charter  pledged  itself  not  to  allow  any 
other  railroad  to  be  constructed  between 
the  places,  or  on  any  portion  of  that  dis- 
tance, the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers 


travelling  between  the  one  city  and  the 
other  upon  the  railroad  authorized  by  that 
act,  or  to  compel  the  said  company,  in 
order  to  retain  such  passengers,  to  reduce 
the  passage  ijiouey.  Afterwards  the  legis- 
lature incorporated  the  Louisa  R.  R.  Co., 
whose  road  came  from  the  west  and  struck 
the  first-named  company's  track  nearly 
at  right  angles  at  some  distance  from 
Richmond ;  and  the  legislature  author- 
ized the  Louisa  road  to  cross  the  track 
of  the  other  and  continue  their  road  to 
Eichmond.  The  court  held  that  in  the 
last  grant  the  obligation  of  the  contract 
with  the  first  company  was  not  im- 
paired within  the  meaning  of  the  Con- 
stitution of  the  United  States  ;  that  in  the 
first  charter  there  was  an  implied  reserva- 
tion of  the  power  to  incorporate  companies 
to  transport  other  articles  than  passengers ; 
that  a  franchise  could  be  condemned  in 
the  same  manner  as  individual  property. 
West  Bridge  Co.  «.  Dix  et  al.,  6  How. 
(U.  S.)  607.  In  Grand  Rapids,  &o.  R.  R. 
Co.  V.  Grand  Rapids  &  Indiana  R.  R.  Co., 
35  Mich.  265,  it  was  held  that  one  rail- 
road has  no  right  to  appropriate  without 
compensation  the  franchise  or  property  of 
another  for  the  construction  of  its  road. 
The  fact  that  property  has  been  taken  for 
a  particular  public  use  does  not  make  it 
public  property  for  all  purposes  ;  and  the 
property  rights  of  a  railroad  company  in 
its  right  of  way  are  protected  by  the  same 
restrictions  against  appropriation  by  any 
other  railroad  company  for  railroad  pur- 
poses or  other  public  use  as  is  afforded  by 
the  Constitution  and  laws  in  the  case  of 
the  private  property  of  an  individual. 
Baltimore  &  Havre  de  Grace  Transporta- 
tion Co.  ».  Union  R.  R.  Co.,  35  Md.  224. 
It  is  insisted  by  counsel  for  plaintiff  in 
error  that  where  a  corporation  is  author- 
ized by  its  charter  or  a  general  law  to  take 
by  condemnation  the  land  required  for  its 
purposes,  it  cannot,  under  such  general 
authority,  condemn  property  already  ap- 
propriated to  public  use  by  another  cor- 
poration ;  that  to  authorize  it  to  do  so, 
the  power  must  be  granted  to  it  by  ex- 
press terms,  or  by  necessary  implication. 
For  this  position  they  rely  upon  B.  &  M. 
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eral  laws  of  the  State,  owned  certain  lands  in  New  Haven,  which 
had  been  acquired  by  it  under  its  charter  for  a  burial-ground,  and 


R.  E.  Co.  V.  L.  &  h.  E.  E.  Co.,  124  Mass. 
368  ;  Housatonie  E.  E.  Co.  v.  Lee  &  Hud- 
son Eiver  E.  E.  Co.,  68  N.  Y.  391 ;  Ever- 
green Cemetery  Association  ■».  New  Haven, 
43  Conn.  234 ;  Matter  of  B.  &  A.  E.  E. 
Co.,  53  N.  Y.  574;  Matter  of  City  of  Buf- 
falo, 68  N.  Y.  167.  In  the  case  in  124 
Mass.,  it  appeared  that  the  location  of 
the  proposed  extension  of  the  defend- 
ant's railroad,  of  which  the  plaintiff  com- 
plained, was  twenty-six  feet  wide,  and 
crossed  upon  a  level  two  branches  of  the 
plaintiff's  railroad,  ahout  a  quarter  of  a, 
mile  apart ;  and  at  these  crossings,  and 
for  the  whole  distance  between  them,  was. 
Tor  a  small  portion  of  its  width,  upon  the 
plaintiffs  depot  and  station  grounds;  but, 
for  the  greater  part  of  its  width,  was  along 
and  within  the  plaintiff's  location  of  1847, 
and  included  a  great  part  of  the  signal 
houses,  of  the  store  house,  of  the  paint 
slop,  and  of  the  carpenters'  shop,  and  of 
the  freight  platform ;  that  the  construc- 
tion of  the  proposed  extension  of  the  de- 
fendant's road  would  be  a  serious  injury  to 
the  plaintiff,  and  would  greatly  interfere 
■with  its  necessary  use  of  the  tracks,  signal 
louses,  etc.  The  court,  in  its  opinion, 
quoted  with  approbation  what  had  been 
said  in  the  case  in  118  Mass.,  —  that  'a 
charter  to  build  and  maintain  a  railroad 
between  certain  points,  without  describing 
its  course  and  direction,  but  leaving  that 
to  be  determined  and  established  by  the 
corporation,  as  provided  by  the  general 
laws,  does  not  prima  fade  give  any  power 
to  lay  out  the  road  over  land  already  de- 
voted to  and  within  the  recorded  location 
of  another  railroad.  It  is  not  to  be  pre- 
sumed that  the  legislature  intended  to 
allow  land  thus  devoted  to  one  pviblie  use 
to  be  subjected  to  another,  unless  the  au- 
thority is  given  in  express  words,  or  by 
necessary  implication.'  In  the  case  in  68 
N.  Y.,  it  was  held  that  'the  legislature 
may  interfere  with  property  held  by  a  cor- 
poration for  one  public  use  and  apply  it  to 
another,  and  may  delegate  the  power  so  to 
do  to  another  corporation  ;  but  such  dele- 
gation must  be  in  express  terms,  or  arise 
from  necessary  implication.  In  determin- 
ing whether  a  power  to  take  lands  given 


in  general  terms  was  meant  to  have  opera- 
tion upon  lands  already  devoted  by  legis- 
lative authority  to  a  public  purpose,  it  is 
proper  to  consider  the  nature  of  the  prior 
use,  and  the  extent  to  which  it  will  be 
impaired  or  diminished  by  the  taking  for 
the  subsequent  use.  A  legislative  intent 
to  subject  lands  devoted  to  a  public  use, 
already  in  exercise,  to  one  which  might 
thereafter  arise,  will  not  be  implied  from 
a  gift  of  power  made  in  general  terms 
without  having  in  view  a  then  existing 
and  particular  need  for  the  subsequent 
use,  —  at  least  where  both  uses  cannot 
stand  together,  and  the  latter,  if  exer- 
cised, must  supersede  the  former.' 

It  will  be  observed  that  in  these  last 
cases  the  interference  with  the  franchise 
was  great,  and  much  injury  would  have 
been  sustained  by  the  companies  if  their 
property  had  been  taken.  But  the  taking 
of  a  portion  of  a  buttress  might  inflict  no 
injury  at  all  upon  the  Baltimore  &  Ohio 
E.  R.  Co.  The  courts  will  take  care  to  see 
that  one  railroad  company  is  not  materi- 
ally injured  for  the  benefit  of  another ; 
and  where  no  such  material  injury  will 
result,  the  onward  march  of  improvement 
demands  that  a  great  work  of  internal  im- 
provement shall  not  be  impeded  by  imag- 
inary injury  to  another  corporation.  The 
instruction  was  properly  refused.  It  is 
assigned  as  error  that  the  court  refused  to 
set  aside  the  verdict  and  giunt  a  new  trial. 
Upon  a  careful  examination  of  the  evi- 
dence, we  think  it  fully  sustains  the  ver- 
dict. But  it  is  insisted  by  counsel  for  the 
plaintiff  in  error  that  the  evidence  shows 
that  more  land  was  included  in  the  upper 
parcel  of  land  sought  to  be  condemned 
than  was  necessary  for  the  purposes  of 
petitioner,  and  the  verdict  ought  there- 
fore to  be  set  aside.  It  is  true,  as  con- 
tended by  the  counsel,  that  private  prop- 
erty can  only  be  taken  for  a  public  use, 
and  no  more  of  such  property  can  be  taken 
than  is  necessary  for  such  use,  which  must 
be  determined  when  proper  from  the  stat- 
ute upon  the  subject  and  the  facts  appear- 
ing in  the  case.  Therefore,  when  it  clearly 
appears  that  the  property  taken,  or  a  part 
thereof,  is  not  necessary  for  the  public 
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•were  laid  out  and  used  by  it  for  that  purpose.  In  1873  the  city  of 
New  Haven,  in  pursuance  of  its  corporate  powers  or  otherwise, 
ordered  the  widening  and  straightening  of  Winthrop  Avenue  be- 
tween certain  points;  and  for  that  purpose  took  a  portion  of  the 
plaintiff's  land  bordering  on  the  avenue,  about  eight  feet  in  width, 
covered  with  shrubbery,  evergreens,  and  other  ornamental  trees. 
The  land  was  shown  to  be  in  actual  use  by  the  association  and 
necessary  for  its  purposes,  but  was  not  shown  to  be  necessary  for  the 
purposes  of  widening  the  avenue.  Caepenter,  J.,  in  the  course  of 
his  opinion  upon  the  question  whether  the  defendants  could  take 
the  land  for  the  purposes  named,  said :  "  The  power  which  the  city 
has  to  take  the  land  is  the  same  as  that  conferred  by  general  statute 
upon  towns,  there  being  no  special  power  granted  to  take  any  part 
of  this  cemetery  for  such  purposes.  The  petitioners  are  incorpora- 
ted under  the  statute  authorizing  and  regulating  the  organization  of 
associations  for  the  purpose  of  procuring  and  establishing  burying 
grounds  or  places  of  sepulture.  The  association  holds  the  land  com- 
prising the  cemetery,  subject  to  the  provisions  of  the  law  authori- 
zing its  organization,  and  it  is  now  held  by  the  association,  except 


use  for  which  such  condemnation  is 
sought,  as  to  such  part  the  taking  \s  un- 
lawful. Matter  of  Albany  Street,  11  Wend. 
(N.  Y.)  149  ;  Dunn  v.  Charleston,  Harp. 
(S.  C.)  189;  Buckingham  «.  Smith,  10 
Ohio,  288.  But  does  it  appear  in  this 
record  that  more  land  was  condemned 
than  was  necessary  for  the  public  use  set 
forth  in  the  petition  ?  The  only  evidence 
before  the  jury  on  that  subject  was  brought 
out  on  the  cross-examination  of  the  en- 
gineer of  the  petitioner,  who  said  :  '  For 
any  structure  which  petitioner  would  put 
on  the  parcel  of  land  just  south  of  Wheel- 
ing Creek,  it  would  only  need  twelve  and 
one-half  feet  on  each  side  of  its  centre 
line.  For  the  remainder  of  the  parcel 
west  of  this  twenty-five  feet  petitioner  had 
no  immediate  use,  and  witness  could  not 
say  that  it  would  ever  be  useful.  It  was 
one  of  those  cases  where  railroads  some- 
times condemn  all  of  the  ground  that  is 
rendered  useless  to  the  former  owner.  In 
cases  where  the  remainder  of  the  ground 
was  cut  off  from  connection  with  the  ad- 
jacent land,  and  where  the  damages  for 
crossing  amounted  to  as  much  as  the  whole 


land  was  worth,  it  was  just  as  well  to  take 
the  whole.'  Whether  the  whole  of  the 
upper  parcel  south  of  Wheeling  Creek  was 
necessary  for  the  use  of  petitioner  was  not 
an  issue  before  the  jury.  The  petition 
particularly  described  it,  and  claimed  that 
it  was  necessary  for  the  use  of  the  peti- 
tioner, which  was  a  public  use.  The 
defendant,  in  the  county  conrt,  did  not 
take  issue  on  that  allegation  in  the  peti- 
tion. The  only  issues  as  to  that  parcel 
were,  'that  the  land  last  hereinbefore  men- 
tioned was,  at  the  time  of  the  beginning 
of  the  said  condemnation  proceedings,  and 
still  is,  held  and  owned  by  the  said  de- 
fendant for  the  purpose  of  being  used  in 
its  said  business,  and  was  at  the  time  of 
the  beginning  of  said  proceedings,  and  still 
is,  in  use  by  the  said  defendant  in  its  said 
business  ;  and  that  in  following  the  gen- 
eral course  of  the  petitioner's  road  it  is  not 
necessary  for  the  said  petitioner  to  build 
its  said  line  of  road  over  said  last-men- 
tioned land,'  Therefore  it  is  clear  that 
the  evidence  is  not  responsive  to  any  issue 
before  the  jury." 
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such  parts  thereof  as  have  been  sold  to  be  used  and  occupied  as 
places  of  burial,  which  comprise  a  large  part  thereof. 

"  It  is  further  found  that  the  land  so  taken  is  needed  for  the  pur- 
poses of  the  cemetery,  and  is  not  needed  for  the  purpose  of  widening 
and  straightening  Winthrop  Avenue.  The  use  of  land  for  a  burying- 
ground  is  a  public  use,  and,  for  such  a  purpose  it  may  be  taken,  if 
need  be,  under  the  right  of  eminent  domain.  The  fact  that  this  land 
is  held  and  used  under  a  deed  from  the  former  owner,  and  was  not 
taken  by  proceedings  in  invitv/m,  cannot  affect  the  nature  of  the  use. 
It  is  held  by  as  high  and  sacred  a  tenure  as  it  would  have  been  if 
the  sovereign  power  of  the  State,  in  the  exercise  of  the  right  of  emi- 
nent domain,  had  been  called  to  the  aid  of  the  petitioners  in  acquir- 
ing it.  The  question  then  is,  whether  land  already  devoted  to  a 
public  use  can  be  taken  by  the  public  for  another  use  which  is  incon- 
sistent with  the  first,  without  special  authority  from  the  legislature,  or 
authority  granted  by  necessary  and  reasonable  implication.  There  are 
cases  in  which  it  would  seem  that  lands  used  for  a  burying-ground, 
have  been  taken  by  the  municipal  authorities  for  highway  purposes.^ 
But  whether  they  were  taken  under  a  general  or  special  authority 
does  not  appear ;  nor  does  it  appear  that  there  was  a  necessity  for 
taking  them  in  order  to  exercise  the  powers  granted ;  but  it  does 
appear  that  the  question  whether  the  public  had  a  right  so  to  take 
them  without  the  consent  of  the  owners,  was  not  made  and  decided 
in  either  of  the  cases  referred  to. 

"  That  the  legislature  has  the  power  to  authorize  the  taking  of  land 
already  applied  to  one  public  use,  and  devote  it  to  another  is  unques- 
tionable.^ And  this  power  may  be  granted  either  by  express  words  or 
by  necessary  implication.  When  the  power  is  granted  to  municipal 
or  private  corporations  in  express  words,  no  question  can  arise.  In 
this  case  it  is  not  claimed  that  the  respondents  were  expressly  author- 
ized to  take  the  petitioners'  land.  The  question  then  arises  whether, 
by  a  reasonable  construction  of  the  statute  authorizing  the  respondents 
to  lay  out  streets  and  highways,  they  had  the  power  to  take  any  portion 
of  the  petitioners'  land  for  that  purpose.  The  language  is  general  and 
broad  enough  to  embrace  all  lands,  whether  used  for  one  purpose  or 
another ;  nevertheless,  there  are  cases  in  which  it  will  be  presumed 
that  the  legislature  intended  that  it  should  not  apply.    It  will  be 

1  In  the  Matter  of  Albany  Street,  11  Woroester  R,  B.  Co.,  28  Pick.  Mass.  860j 

Wend.   (N.  Y.)   149;    in  the  Matter  of  Springfield  v.  Conn.  B.  E.  Co.,  4  Cush. 

Beekman  Street,  4  Bradf.(N.Y.Surr.)  508.  (Mass.)  68;  Bridgeport  v.  New  York  & 

*  Boston  Water  Power  Co.  v.  Boston  &  New  Haven  E.  E.  Co.,  86  Conn.  255. 
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presumed  that  land  applied  to  one  public  use  should  not  be  taken 
and  devoted  to  another  use  inconsistent  with  the  first  unless  there  is 
a  necessity  for  it.  Thus,  it  will  be  presumed  that  the  legislature  did 
not  intend  to  authorize  a  town  to  lay  out  a  highway  along  the  track 
of  a  railway,  or  along  the  bed  of  a  canal,  as  the  two  uses  cannot  well 
exist  together.  The  one  necessarily  excludes  the  other.  So  also  a 
railroad  company,  unless  expressly  authorized,  cannot  lay  its  track 
upon  a  highway ;  and  when  permitted,  except  in  special  cases,  a  sub- 
stitute road  must  be  provided.  On  the  other  hand,  a  highway  may 
cross  a  railroad  or  a  canal,  as  there  is  a  manifest  necessity  for  it,  and 
it  may  be  done  without  destroying  the  franchise,  in  whole  or  in  part, 
and  without  seriously  interfering  with  its  exercise. 

"The  same  land  cannot  properly  be  used  for  burial-lots  and  a 
public  highway  at  the  same  time.  The  two  uses  are  inconsistent 
with  each  other.  Land,  therefore,  applied  to  mie  use,  should  not  he 
taken  for  the  other,  except  in  cases  of  necessity.  That  brings  us  to 
inq[uire  whether  the  necessity  exists  in  the  present  case.  The  facts 
show  that  it  not  only  does  not  exist  but  that  there  is  hardly  an 
apology  for  taking  the  land  in  question.  If  taken,  it  renders  a  very 
large  number  of  lots  in  the  cemetery  inaccessible  to  carriages.  That 
inconvenience  can  be  remedied  only  by  making  a  new  avenue. 
That  can  only  be  done  by  taking  six  lots  sold  to  private  parties,  all 
of  which  have  been  actually  used  for  burial  purposes.  How  the 
association  is  to  acquire  the  title  to  those  lots  unless  the  owners 
voluntarily  part  with  it,  it  is  not  easy  to  see.  On  the  contrary,  there 
is  no  difficulty  in  effecting  the  desired  improvement  by  taking  land 
on  the  other  side  of  the  street.  ...  It  can  make  no  difference  that 
the  part  taken  was  used  for  shrubbery  and  a  carriage-way.  A  ceme- 
tery includes  lots  not  only  for  depositing  the  bodies  of  the  dead,  but 
also  avenues,  walks  and  grounds  for  shrubbery  and  ornamental  pur- 
poses. All  must  be  regarded  alike  as  consecrated  to  a  public  and 
sacred  use.  The  idea  of  running  a  public  street,  regardless  of  graves, 
monuments,  or  the  feelings  of  the  living,  through  one  of  our  great 
public  cemeteries,  would  be  shocking  to  the  moral  sense  of  the  com- 
munity, and  would  not  be  tolerated  except  upon  the  direst  necessity. 
Yet  the  right  to  do  so  must  be  conceded,  if  the  action  of  the  respon- 
dents in  the  present  case  can  be  vindicated.  The  right  to  take  a 
part  of  a  cemetery,  implies  the  right  to  take  another,  and  the  right 
to  take  one  part  implies  the  right  to  take  the  whole."  The  action  of 
the  defendant  in  taking  the  land  was  declared  nuU  and  void. 
VOL.  I.  —  44 
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To  justify  an  interference  with  a  vested  franchise  by  granting 
another  to  a  rival  company,  upon  the  ground  that  it  is  taking  the 
former  franchise  under  the  right  of  eminent  domain,  it  must  appear 
that  the  government  intends  to  exercise  this  sovereign  right,  by  clear 
and  express  terms,  or  by  necessary  implication,  leaving  no  doubt  or 
uncertainty  respecting  such  intent.  It  must  also  appear  by  the 
statute  that  they  recognize  the  right  of  private  property  and  mean 
to  respect  it,  and  the  act  conferring  the  power  must  be  accompanied 
by  just  and  constitutional  provisions  for  full  compensation  to  be 
made  to  the  owner.  If  the  government  authorizes  the  taking  of 
property  for  any  use  other  than  a  public  one,  or  fails  to  make  com- 
pensation, the  act  is  simply  void ;  no  right  of  taking  as  against  the 
owner  is  conferred,  and  he  has  the  same  rights  and  remedies  against 
a  party  acting  under  such  authority  as  if  it  had  not  existed.  In 
general,  therefore,  where  any  act  seems  to  confer  an  authority  to 
take  property,  and  the  grant  is  not  clear  and  explicit,  and  no  com- 
pensation is  provided  by  it  for  the  owner  or  party  whose  rights  are 
injuriously  affected,  the  courts  will  presume  that  it  was  not  the 
intent  of  the  legislature  to  exercise  the  right  of  eminent  domain, 
but  simply  to  confer  a  right  to  do  the  act,  or  exercise  the  power 
given,  on  first  obtaining  the  consent  of  those  affected.^ 

An  exclusive  privilege  to  build  a  bridge  is  a  franchise,  not  only 
as  to  the  right  to  build  and  maintain  it,  but  as  to  the  exclusion  of 
all  other  such  grants,  though  the  limits  of  such  exclusion  extend 
beyond  the  limits  set  for  the  location  of  the  proposed  bridge.  And 
such  an  exclusive  privilege  is  not  held  subject  to  any  implied  con- 
dition of  yielding  it  up  without  compensation  if  required  by  the 
public  convenience.  Although  it  is  competent  for  the  legislature  to 
grant  to  others  a  franchise  which  interferes  with  such  exclusive  right, 
if  they  provide  in  the  new  grant  for  compensation  to  be  made,  they 
cannot  make  such  new  grant  without  providing  for  compensation. 
It  is  not  enough  that  the  grantees  of  the  former  privilege  may  have 
an  action  for  damages  against  the  grantees  of  the  latter.^ 

1  Boston  &  Lowell  K.  R,  Co.  v.  Salem  Smith,  30  N.  Y.  44 ;  Oswego  Bridge  Co. 

&  Lowell,  &c.  R.  R.  Co.,  2  Gray  (Mass.),  v.  Fish,  1  Barb.  Oh.  (N.  Y.)  547  ;  Mo- 

1  ;  Matter  of  Flat  bush  Avenue,  1  Barb,  hawk  Bridge  Co.  v.  Utica,  &c.  R.  R.  Co., 

(N.  Y. )  286 ;  Matter  of  Hamilton  AvenuOk  6  Paige  (N.  Y. ),  554.     In  the  case  of  the 

14  id.  405.  Binghampton  Bridge  Co.,  3  Wall.  (U.  S.) 

^  Pisoataqua  Bridge  Co.  v.  New  Hamp-  61,  it  was  held,  reversing  the  same  case  in 

shire  Bridge  Co.,  7  N.  H.  35  ;  Charles  27  N.  Y.  87,  that  an  enactment  by  a  State 

River  Bridge  v.  Warren  Bridge,  11  Pet.  in  incorporating  a  company  to  buUd  a  toll- 

(U.  S.)  420 ;  Port  Plain  Bridge  Co.  v.  bridge  and  take  tolls  fixed  by  the  act,  that 
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There  is  no  difference  in  this  respect  between  lands  taken  by 
the  corporation  under  the  right  of  eminent  domain,  and  those 
which  were  acquired  by  it  by  purchase.  Both  are  entitled  to 
equal  protection  in  its  hands,  so  long  as  necessary  for  its  use.^ 
The  circumstance  that  the  corporation  has  taken  lands  under 
this  power,  for  what  the  legislature  has  adjudged  to  be  a  publi© 
use,  does  not  strip  them  of  their  character  as  private  property,  in 
the  hands  of  such  corporation,  so  as  to  authorize  the  legislature  to 
give  to  another  corporation  the  right  to  take  any  part  of  them 
for  its  use  without  compensation.^ 

Whatever  may  be  the  nature  of  the  title  acquired  by  the  cor- 
poration under  the  exercise  of  the  right  of  eminent  domain, 
whether  it  is  to  be  regarded  as  investing  it  with  an  easement 
merely,  or  with  the  fee,  whatever  interest  it  does  acquire  is  its 
property,  and  is  private  property,  although  acquired  and  held  for 


it  should  not  be  lawful  for  any  person  or 
persons  to  erect  any  bridge  within  two 
miles  either  above  or  below  the  bridge 
authorized,  was  within  the  case  of  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
(U.  S.)  625,  and  a  contract  inviolable 
although  the  charter  of  the  company  was 
without  limit  as  to  duration.  The  court 
here  say  ;  "  We  have  supposed,  if  any- 
thing was  settled  by  an  unbroken  course 
of  decisions  in  the  Federal  and  State 
courts,  it  was  that  an  act  of  incorporation 
was  a  contract  between  the  State  and  the 
stockholders.  All  courts  at  this  day  are 
estopped  from  questioning  the  doctrine. 
The  security  from  property  rests  upon  it, 
and  every  successful  enterprise  is  under- 
taken in  the  un.shaken  belief  that  it  will 
never  be  forsaken.  A  departure  from  it 
now  would  involve  danger  to  society  that 
cannot  be  foreseen,  would  shock  the  sense 
of  justice  of  the  country,  unhinge  its  busi- 
ness interests,  and  weaken,  if  not  destroy, 
that  respect  which  has  always  been  felt 
for  the  judicial  department  of  the  gov- 
ernment. An  attempt  even  to  reaffirm  it 
could  only  tend  to  lessen  its  force  and 
obligation."  This  doctrine  had  been  con- 
ceded in  the  same  case  in  the  Court  of 
Appeals  of  New  York,  but  it  was  there 
held  that  the  contract  was  not  to  be  im- 
plied because  the  franchise  was  not  directly 
granted  by  the  act  in  question,  but  only 
by  reference  to  former  enactments.     Of 


this  the  Supreme  Court  say  that  a  contract 
may  be  made  in  this  way  as  well  as  by 
direct  enactment.  The  doctrine  of  the 
Binghampton  Bridge  Case  had  been  laid' 
down  in  Piscataqna  Bridge  v.  N.  H. 
Bridge,  ante;  Hartford  Bridge  Co.  o.  East 
Hartford,  16  Conn.  149  ;  Bridge  Co.  v. 
Hoboken  Land  and  Improvement  Co.,  13 
N.  J.  Eq.  81  ;  Townsend  u.'Blemott,  6 
Miss.  503  ;  Newburgh  Turnpike  Co.  v. 
Miller,  5  Johns.  Ch.  (N.  Y.)  100.  A 
grant  to  a  toll-bridge  company,  with  a 
prohibition  of  any  other  bridge  within  a 
mile,  is  not  infringed  by  a  subsequent 
grant  for  a  railroad  bridge  within  that 
distance,  to  be  used  exclusively  for  rail- 
road purposes.  Lake  v.  Virginia,  &o. 
R.  R.  Co.,  7  Nev.  294 ;  Bridge  Co.  v. 
Hoboken  Land  and  Improvement  Co.,  13 
N.  J.  Eq.  81  ;  affirmed,  1  Wall.  (U.  S.) 
116  ;  contra,  EnBeld  Toll-Bridge  Co.  v. 
Hartford  and  N.  H.  E.  R.  Co.,  ante. 
Nor  is  a  ferry  franchise  infringed  by  a 
subsequent  bridge  franchise.  Piatt  v. 
Covington  &  Cincinnati  Bridge  Co.,  8 
Bush  (Ky.),  31. 

1  Evergreen  Cemetery  Assoc,  o.  New 
Haven,  ante. 

2  South  Western  R.  R.  Co.  v.  Southern 
Tel.  Co.,  46  Ga.  4;  Grand  Rapids,  New- 
ago,  &  Lake  Shore  R.  R.  Co.  v.  Grand' 
Rapids  &  Indiana  R.  R.  Co.,  35  Mich.  265 ; 
24  Am.  Rep.  545. 
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a  public  use,  and,  at  least  in  the  case  of  railroad  corporations, 
it  is  evident  that  its  use,  in  order  that  its  rights  as  granted  by- 
its  charter  may  be  exercised,  must  not  only  be  permanent,  but 
exclusive.  In  the  language  of  an  able  judge  ^  in  a  well-con- 
sidered case,  in  which  this  question  was  involved,  and  received 
at  the  hands  of  the  court  very  careful  attention,  —  "  From  the  very 
nature  of  the  construction  and  operation  of  railroads,  the  public 
cannot  use  their  road  in  the  usual  or  ordinary  manner  of  using 
a  common  public  highway.  Neither  the  State  nor  any  of  its 
departments  or  municipalities,  have  or  claim  any  interest  in  the 
property  or  franchises  of  the  company.  They  neither  pay  nor 
contribute  toward  the  purchase  of  the  right  of  way,  or  to  keeping 
it  in  proper  repair  afterward.  All  this  is  done  by  the  company  it- 
self and  through  its  efforts.  (And  the  right  thus  acquired  and  paid 
for  by  the  company  is  as  much  its  property,  and  of  value  to  it,  as 
would  be  a  like  right  or  interest  if  owned  by  an  individual.  In  jus- 
tice, therefore,  the  corporation  should  have  as  clear  a  right  to  com- 
pensation for  an  injury  sustained,  in  consequence  of  an  appropriation 
or  use  of  its  property  by  another  without  its  consent,  as  an  individual 
would.  1  The  theory  that  land  taken  under  the  power  of  eminent 
domain  is  taken  for  the  public  use  has  really  caused  much  mischief. 
The  term  "public  use '  or  'public  purpose '  is  misleading.  An  object 
may  be  public  for  one  purpose,  while  for  others  it  would  not  be. 
Corporations  have  frequently,  in  order  to  accomplish  their  pur- 
poses, sought  to  give  this  term  its  broadest  meaning,  and  then 
used  it  as  a  foundation,  to  erect  structures  thereon  wholly  at 
variance  with  all  well-known  legal  principles.  In  this  they  have 
derived  encouragement  and  support  from  the  courts,  in  holding 
that  property  thus  taken  and  held  by  a  private  ■  corporation  is 
taken  for  a  public  purpose,  in  order  to  find  some  ground  upon 
which  to  authorize  its  being  taken  in  invitum.  Now,  while  rail- 
roads in  one  sense  are  for  the  use  and  accommodation  of  the 
public,  and  to  this  extent  may  be  considered  as  used  for  public 
purposes,  the  mistake  in  this  case  consists  in  assuming  that  the 
property  by  them  acquired,  having  been  taken  for  a  public  pur- 
pose, may  be  used  and  appropriated  by  any  other  corporation 
for  a  similar  public  purpose,  without  making  compensation  there- 
for; that  property  public  for  one  purpose  shall  be  public  for  all. 

^      1  Mabston,  J,,  in  Grand  Bapids,  &s.  B.  B.  Co.  v.  Grand  Bapids  &  Indiana  B.  B. 
Co.,  cmte. 
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But  is  this  true  ?  In  the  case  of  a  common  public  highway, 
every  one  has  an  equal  right  of  passage  over  it ;  but  if  it  is  sought 
to  appropriate  it  to  some  essentially  different  public  use,  as  a 
railroad,  it  is  now  generally  conceded  that  the  owner  of  the  soil 
would  be  entitled  to  additional  compensation.  A  turnpike  is  also 
a  public  highway,  which  the  public  have  a  right  to  use  upon 
paying  toU.  If  it  is  appropriated  to  some  other  public  use,  the 
turnpike  company  would  be  entitled  to  compensation,  and  if  the 
new  use  was  essentially  different  from  the  old,  the  owner  of  the  re-  ; 
version  would  also  be  entitled  to  compensation.  In  the  one  case 
the  public  have  the  right  to  the  free  use  of  the  road,  in  the  other,  to 
the  use  upon  paying  toll;  but  in  neither  event  are  their  rights 
considered  in  case  of  the  road  being  appropriated  to  a  different  pur- 
pose. If  lands  are  taken  for  a  site  for  a  light-house  or  a  fort, 
although  clearly  taken  for  public  purposes,  yet  the  public,  as 
such,  are  excluded  therefrom.  The  use  for  which  it  is  designed 
is  one  that  is  inconsistent  with  individual  rights,  either  separately^ 
or  collectively.  In  some  cases  where  property  is  required  for 
public  use,  a  mere  temporary  use  or  easement  only  is  required, 
while  in  others  an  apparently  perpetual  and  exclusive  occupation 
is  required.  In  the  former  class,  whenever  the  public  easement 
is  relinquished  or  vacated,  the  owner  of  the  reversionJs_ie§torei,_ 
to  his  original  rights,  while  in  the  latter  class  it  would  not  follow 
that  he  would  have  any  rights  whatever  upon  a  relinquishment 
of  the  uses  for  which  the  property  was  acquired.  It  is  apparent, 
therefore,  that  it  will  not  do  to  say  that  property  taken  for  a 
particular  public  use  thereby  becomes  public  for  all  purposes. 
The  public  may  have  the  right  to  use  it  for  certain  purposes,  and 
yet  individuals  or  private  corporations  have  rights  therein  at 
the  same  time.  These  rights  may  be  considered  as  private  rights, 
separate  and  distinct  from  the  rights  of  the  public.  Wherever  such 
private  rights  exist,  they  are  entitled  to  protection,  ar\d  can  only  he 
divested  in  the  same  manner  and  under  the  same  laws  that  individual 
rights  may  be." 

The  legislature  has  no  power  to  take  the  franchises  of  one 
company  and  give  them  to  another,  without  compensation.^  Thus, 
Congress  has  no  power,  by  declaring  railways  to  be  post-roads,  to 
authorize  a  telegraph  company  to  establish  its  lines  over  the 
right  of  way  of  a  railway  company,  without  making  compensa- 

1  Boston  "Water  Power  Co.  v.  Boston  &  "Worcester  R.  E.  Co.,  23  Pick.  (Mass.)  360. 
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tion  according  to  law.^  But  it  is  now  well  settled  that  there 
is  no  implied  contract  hy  the  State  in  a  charter  of  a  turnpike 
or  other  private  corporation,  that  their  property,  or  even  their 
franchise  itself,  shall  be  exempt  from  the  common  liability  of 
the  property  of  individuals  to  be  taken  for  the  public  use ;  that 
it  may  be  taken,  ou  proper  compensation  being  made;  that  a 
railroad  is  an  improved  highway,  and  that  property  taken  for 
its  use,  by  authority  of  the  legislature,  is  property  taken  for 
the  public  use,  as  much  as  if  taken  for  any  other  highway;  and 
that  the  legislature  may  delegate  its  power  to  a  railroad  corpo- 
ration, to  take  private  property  for  public  use  in  the  construction 
of  their  railroad,  as  well  as  to  a  turnpike  corporation  to  take 
the  like  property  for  the  public  use  in  the  construction  of  a 
turnpike  road.^  So  it  may  authorize  the  laying  out  of  a  common 
public  highway  over  a  road  made  by  a  turnpike  corporation,  and 
the  taking  of  the  franchise  of  the  corporation  for  that  purposei 
notwithstanding  the  charter  of  the  corporation  is  still  in  force, 
and  the  corporation  in.  possession  of  the  road  constructed  by 
virtue  of  it,  —  provided  compensation  is  made  to  the  corporation 
for  their  property  thus  taken.^  A  stipulation  that  the  property 
or  franchises  of  a  corporation  shall  not  be  taken  for  public  use 
upon  just  compensation,  if  required  by  the  public  exigencies, 
cannot  be  implied  or  inferred  from  the  grant  of   the  right  to 

1  Atlantic  &  Pacific  Tel.  Co.  v.  Chicago,  tate,  franchise,  or  easement  of  any  corpo- 

Bock  Island,  &c.  B.  B.  Co.,  6  Biss.  (IT,  S.  ration  may  be  taken  for  a  highway,  in 

C.  C.)  158.      Land  occupied  as  a  public  the  same  manner  as  the  real  estate  of  in- 

street  cannot  be  taken  without  compensa-  dividuals,  the  track  or  other  property  of 

tion,  even  by  authority  of  the  legislature,  one  railroad  company  may  be  taken  by 

Jersey  City,  &c.  E.  E.  Co.  v.  Jersey  City,  another,  if  it  appear  that  the  public  good 

&c.  Horse  E.  E.  Co.,  20  N.  J.  Eq.  61;  requires  such  taking.      Northern  E.  E. 

Hoboken  Land,  &o.  Co.  -u.  Hoboken,  36  v.  Concoi-d  &  Claremont  E.  E.,  27  K.  H. 

N.  J.  L.  640.  183.     Whether,  if  the  charter  of  a  cor- 

"  White  Eiver  Turnpike  Co.   v.  Ver-  poration  contains  an  express  stipulation 

mont  Central  E.  E.  Co.,  21  Vt.  590.  against  its  property  being  taken  away  by 

'  Barber  ».  Andover,   8  N.  H.  398 ;  the  right  of  eminent  domain  this  would 

Armington  v.  Town  of  Bamet,    15   Vt.  secure  it,  see  West  Biver  Bridge  v.  Dix,  6 

745.     An  exclusive  right  to  maintain  a  How.  (U.  S.)  507;  Piscataqua  Bridge  Co. 

toll  bridge  within  certain  limits  is  a  fran-  v.  New  Hampshire  Bridge  Co.,  7  N.  H.  35; 

chise  which  may  be  approijriated  for  the  Washington  Bridge  v.  State,  18  Conn.  53; 

public  good  upon  just  compensation  being  Washington  &  Baltimore  Turnpike  Co.  v. 

made  therefor.     Tenn.  Supreme  Ct.  1853,  Baltimore  &  Ohio  R.  B.  Co.,  10  G.  &  J. 

Eed  Eiv.er  Bridge  Co.  v.  Mayor,  &c.  of  (Md. )  392 ;  Hanrey  v.  Thomas,  10  Watts 

Clarksville,  1  Sneed  (Tenn.),  176.     Under  (Penn.),   63  ;   Harvey  i;.  Lloyd,  3  Penn. 

the  general  railroad  law  of  New  Hamp-  St.    331  ;    Shoenberger    v.   Mulhollan,    8 

shire  of  1844  providing  that  any  real  es-  Penn.  St.  134. 
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organize  as  a  corporation,  or  to  acquire  property  for  a  particular 
use,  and  to  take  a  compensation  in  tolls  for  the  use  of  it.  Nor 
can  it  be  inferred  from  the  fact  that  the  property  is,  in  its 
nature,  an  incorporeal  -hereditament,  —  as,  a  right  of  way.  The 
fact  that  the  corporation  does  not  own  the  fee  of  the  land  over 
which  their  road  is  constructed,  does  not  imply  lany  such  stip- 
ulation, nor  the  fact  that  a  part  of  the  property  is  a  franchise. 
Incorporeal  hereditaments,  as  well  as  a  fee,  may  be  taken,  and  1 
this  whether  the  property  belongs  to  an  individual  or  a  corporation.^ 
Even  if  the  taking  of  the  property  may,  incidentdly,  put  an  end 
to  the  exercise  of  the  corporate  powers  because  nothing  is  left  for 
their  exercise,  this  is  no  objection.  There  is  no  implied  contract 
that  the  corporation  may  not  be  dissolved,  or  its  operation  be  sus- 
pended by  a  subsequent  exercise  of  the  right  of  eminent  domain,  if 
their  property,  franchise  included,  is  of  such  a  nature  that  that 
power  may  operate  upon  it.^  A  provision  in  the  charter  of  a  corpo- 
ration by  which  the  State  reserves  the  right  to  purchase  the  property 
after  a  certain  period,  does  not  imply  in  any  manner  a  relinquish- 
ment of  the  right  to  take  the  property  of  the  corporation,  or  any  part 
of  it,  if  required  for  public  use,  upon  making  just  compensation.^ 

Where  a.  corporation  created  by  the  legislature  was  authorized 
to  erect  a  toll-bridge,  and  in  the  charter  it  was  provided  that 
"  no  person  or  persons  shall  have  liberty  to  erect  another  bridge " 
within  certain  limits,  it  was  held  that  this  was  Jiot  a  contract, 
beyond  the  grant  of  a  franchise,  which  precluded  the  State  from 
authorizing  another  bridge  to  Ise  made  withiu  the  limits,  on  com- 
pensating the  first  company  for  the  injury  to  them.*  The  circumstance 
that  the  legislature  has  no  power  to  repeal  the  charter  of  a  corpora- 
tion does  not  exempt  its  franchise  from  condemnation  for  public 
use,^  as  the  taking  of  its  property  is  not  a  repeal  of  its  charter,  but 
an  enforced  purchase  of  its  property  for  a  public  use.®  If  the  prop- 
erty and  the  franchise  are  inseparables,  they  may  both  be  taken.'^ 
Compensation  being  made,  there  is  no  impairment  of  the  obligation 

1  Backus  V.  Lebanon,  11   K.  H.   19  ;  Co.,  14  111.  314 ;  Trustees  v.  Salmond,  11 

Northern  R.  K.  v.  Concord,  &o.  B.  B.,  27  Me.  109. 

U.  H.  183.  6  Grand  Junction  E.  R.  Co.  v.  Middle- 

^  Backus  V.  Lebanon,  11  N.  H.  19.  sex,  14  Cray  (Mass. ),  553  ;  State  i).  Hud- 

«  Id.  son  Tunnel  Co.,  38  N.  J.  L.  548. 

*  Enfield  Toll  Bridge  Co.  v.  Hartford  '  Crosby  v.  Hanover,  36  N.  H.  404 ; 
&  New  Haven  E.  B.  Co.,  17  Conn.  454.  West  River  Bridge  v.  Dix,  6  How.  (IT.  S.) 

*  Jeffersonville  R.  B.  Co.  D.  Dougherty,  507;  Charles  River  Bridge  v.  Warren 
40  Ind.  33 ;  Illinois  Canal  v.  Chicago  B.  B.  Bridge,  11  Fet.  (U.  8.)  420. 
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of  a  contract  in  taking  such  franchises  and  property,^  and  the  pro- 
vision for  compensation  recognizes  the  validity  of  the  contract.^ 
The  entire  franchise  of  a  corporation  need  not  be  condemned  where 
both  can  exist  together.  Thus,  a  railway  company  can  run  its  trains 
upon  its  roadway,  although  another  company  is  also  authorized  to 
run  its  trains  upon  the  same  track.  The  property  in  the  railway 
still  remains  in  the  original  owner,  but  the  franchise  is  impaired  by 
the  privilege  given  to  the  other  company,  and  must  be  compensated 
for.^ 

Sec.  230.  Exclusive  G-rauits  :  Presumptions  as  to  Earlier  Grants.  — 
While  a  grant  of  privileges  to  a  corporation  may  be  exclusive, 
and  the  legislature  may  not  have  reserved  to  itself  the  right 
to  alter,  amend,  or  repeal  its  charter,  or  even  though  there  may 
be  an  express  stipulation  in  the  charter  that  no  other  similar 
corporation  shall  be  established  within  a  certain  distance  of  it, 
yet  it  is  held'  that  the  grant  shall  be  presumed  to  have  been 
made  upon  the  condition  that  no  other  similar  corporation  shall 
be  established,  without  proper  compensation  to  it,  and  that  the 
establishment  of  another  corporation  within  the  distance  named, 
which  provides  for  just  compensation  to  such  corporation  for  the 
injury  to  its  franchise,  does  not  impair  the  obligation  of  any 
contract,  but  leaves  the  corporation  subject,  as  it  should  be,  to 
all  the  incidents  of  citizenship,  and  of  the  exercise  of  sovereign 
powers  for  the  public  good.*    Grants  of  this  character  are  con- 

^  Baltimore  T.  Co.  v.  TTnion  R.  R.  Co.,  or  to  compel  the  said  company,  in  order  to 

35  Md.  224;  Richmond  R.  R.  Co.  v.  Lou-  retain  such  passengers,  to  reduce  the  pas- 

isa  R.  E.  Co.,  13  How.  (U.  S.)  71.  sage-money.     Afterwards  the  legislature 

^  West  River  Bridge  v.  Dix,  6  How.  incorporated  the  Louisa  Eailroad  Company, 

(IT.  S. )  507.  whose  road  came  from  the  West  and  stmck 

'  Jersey  City,  &c.  R.  R.  Co.  v.  Jersey  the  first-named  company's  track  nearly  at 

City  Horse  E.  E.  Co.,  20  N.  J.  Eq.  61;  right  angles,  at  some  distance  from  Eich- 

State  V.  Noyes,  47  Me.  189  ;  Salem  Turn-  mond ;  and  the  legislature  authorized  the 

pike  Co.  V.  Lynn,  18  Conn.  451  Louisa  Railroad  Company  to   cross   the 

*  Richmond,  &c.  E.  E.  Co.  v.  Louisa,  track  of  the  other,  and  continue  their  road 

&c.  R.  E.  Co.,  13  How.  (U.  S.)  71.    In  this  to  Richmond.    In  this  latter  grant,  the 

case  the  legislature  of  Virginia  incorpo-  obligation  of  the  contract  with  the  first 

rated  the  stockholders  of  the  Eichmond,  company  is  not  impaired  within  the  mean- 

Fredericksburg,    &   Potomac  E.  E.  Co.,  ing  of  the  Constitution  of   the  United 

and  in  the  charter  pledged  itself  not  to  States.     In  the  first  charter,  there  was  an 

allow  any  other  railroad  to  be  constructed  implied  reservation  of  the  power  to  incor- 

between  those  places,  or  any  portion  of  porate  companies  to  transport  other  articles 

that  distance;  the  probable  efiect  would  be  than  passengers ;  and  if  the  Louisa  Eail- 

to  diminish  the  number  of  passengers  trav-  road  Company  should  infringe  upon  the 

elling  between  the  one  city  and  the  other  rights  of  the  Richmond  Company,  there 

upon  the  railroad  authorized  by  that  act,  would  be  a  remedy  at  law,  but  the  appre- 
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strued  strictly,  and  no  rights  are  acquired  by  implication  whicli  cur- 
tail or  injuriously  affect  the  public  interests,  but  the  franchise  must 
stand  upon  the  express  terms  of  the  statute  conferring  it.  It  may 
be  questionable  whether  the  franchises  of  one  corporation  can  be 
taken  for  another,  where  they  both  serve  the  same  public  purpose, 
and  accomplish  the  same  ends  and  results.  Thus,  it  would  perhaps 
not  be  competent  for  the  legislature  to  take  the  franchises  of  one 
railway  for  another,  when  they  both  have  the  same  termini  and 
route.  Shaw,  C.  J.,  in  a  leading  case  ^  upon  this  head,  said :  "  The 
plaintiffs  still  retain  their  franchise,  they  still  retain  all  their  rights 
derived  from  the  legislative  grants ;  and  the  only  effect  of  the  sub- 
sequent acts  is  to  appropriate  to  another  and  distinct  public  use  a 
portion  of  the  land  over  which  their  franchise  was  to  be  used.  We 
cannot  perceive  how  it  differs  from  the  case  of  a  turnpike  or  canaL 
Suppose  a  broad  canal  extends  across  a  large  part  of  the  State. 
The  proprietors  have  a  franchise  similar  to  that  of  the  plaintiffs,  to 
use  the  soil  in  which  the  bed  of  the  canal  is  formed,  and  it  is,  in  the 


hension  of  it  will  not  justify  an  injunction 
to  prevent  them  from  building  their  road. 
Nor  is  the  obligation  of  the  contract  im. 
paired  by  crossing  the  road.  A  franchise 
may  be  condemned  in  the  same  manner  as 
individual  property.  New  Jersey  Southern 
E.  R.  Co.  V.  Long  Branch  Comm'rs,  25 
N.  Y.  Eq.  28;  Metropolitan  City  R.  R.  Co. 
V.  Chicago,  &c.  R.  R.  Co.,  87  111.  317 ; 
Boston  &  Lowell  R.  E.  Co.  ■».  Boston  & 
Salem  R.  R.  Co.,  2  Gray  (Mass.),  1;  Piscat- 
aqua  Bridge  Co.  v.  New  Hampshire  Bridge 
Co.,  7  N.  H.  35  ;  New  Orleans,  &c.  R.  R. 
Co.  V.  Southern,  &c.  Tel.  Co.,  53  Ala.  211; 
West  River  Bridge  v.  Dix,  6  How.  (U.  S.) 
S07 ;  Beekman  v.  Saratoga,  &c.  R.  R.  Co., 
3  Paige  Ch.  (N.  Y.)  45.  In  Commission- 
ers on  Inland  Fisheries  v.  Holyoke  Water 
Power  Co.,  104  Mass.  446,  Geat,  J.,  says: 
"In  this  country,  as  in  England,  every 
grant  from  the  sovereign  power  is,  in  case 
of  ambiguity,  to  be  construed  strictly 
against  the  grantee  and  in  favor  of  the  gov- 
ernment. The  rights  of  the  public  are, 
therefore,  not  to  he  presumed  to  have  been 
surrendered  to  a  corporation,  except  so  far  as 
an  intention  to  surrender  them  clearly  ap- 
pears in  the  charter.  The  grant  of  a  fran- 
chise from  the  commonwealth  for  one 
public  object  is  not  to  be  unnecessarily 
interpreted  to  the  disparagement  of  an- 


other. Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  (U.  S.)  42*0,  544-548;  Per- 
rinei;.  Chesapeake  &  Delaware  Canal  Co.,  9 
How.  (U.  S.)  172, 192  ;  Richmond,  Freder- 
icksburg &  Potomac  E.  R.  Co.  v.  Louisa 
R.R.  Co.,  13  id.  71;  Cleavelandu.  Norton, 
6  Cush.  (Mass.)  383,  384;  Boston  v.  Rich- 
ardson, 13  Allen  (Mass.),  146,  156.  It  is 
upon  this  principle  that  it  has  been  held 
that  a  general  authority  to  lay  out  high- 
ways will  not  warrant  the  laying  out  of  a 
highway  over  navigable  waters  ;  that  a. 
charter  for  the  construction  of  a  turnpike 
or  railroad  from  one  place  to  another  will 
not  authorize  the  grantees  to  obstruct  an 
existing  highway,  unless  such  obstruction 
is  necessary  to  give  a  reasonable  effect  to 
the  statute ;  and  a  grant  of  land  covered 
by  tide  water  does  not  affect  the  power  and 
duty  of  the  legislature  to  protect  the  pub- 
lic rights  of  navigation  and  fishing  over  it. " 
Commonwealth  v.  Coombs,  2  Mass.  489  ; 
Wales  V.  Stetson,  id.  143  ;  Springfield  v. 
Connecticut  River  R.  R.  Co.,  4  Cush. 
(Mass.)  63 ;  Commonwealth  v.  Alger,  7 
Cush.  (Mass.)  53. 

1  Boston  Water  Power  Co.  ».  Boston  & 
Worcester,  R.  R.  Co.,  23  Pick.  (Mass.)  366. 
See  also  West  River  Bridga  Co.  v.  Dix,  6 
How.  (U.  S.)  507;  Beekman  v.  Saratoga, 
&c.  R.  R.  Co.,  ante. 
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same  manner,  derived  by  a  grant  from  the  legislature.  It  is  a  fran- 
chise. But  if  afterwards  it  becomes  necessary  to  lay  a  turnpike,  or 
a  public  highway  across  it,  would  this  be  a  disturbance  or  revocation 
of  the  franchise,  and  inconsistent  with  the  power  of  the  legislature  in 
exercising  the  right  of  eminent  domain  for  the  public  benefit  ?  It 
might  occasion  some  damage  ;  but  that  would  be  a  damage  to  prop- 
erty, and,  pursuant  to  the  Bill  of  Eights,  must  be  compensated  for 
by  a  fair  equivalent.  It  may  be  said  that  the  way  might  be  carried 
high  over  the  canal,  and  so  not  obstruct  it.  But  suppose  a  railroad, 
a  new  erection,  not  contemplated  when  the  canal  was  granted,  and 
from  the  nature  of  which,  it  must  be  kept  on  a  level,  so  as  to  subject 
the  canal  proprietors  to  considerable  expense  and  trouble  ;  whatever 
other  objections  might  be  made  to  it,  it  seems  to  us,  that  it  could 
not  be  considered  as  a  revocation,  still  less  an  annihilation  of  the 
franchise  of  the  proprietors.  If  it  is  suggested  that  under  this  claim 
of  power  the  legislatv/re  might  authorize  a  new  tii/rnpike,  canal, 
or  radlroad  on  the  same  line  with  a  former  one  to  its  whole  extent,  we 
thinJc  the  proper  answer  is,  that  such  a  measwre  would  he  substantially 
and  in  fact,  Imder  whatever  color  or  pretence,  taking  the  franchise  from 
one  company  and  giving  it  to  another,  in  derogation  of  the  first  grant, 
not  warranted  ly  the  right  of  eminent  domain  and  incompatible  with 
the  natwe  of  legislative  power.  In  that  case  the  object  would  be  to 
provide  for  the  public  the  same  public  easement  which  is  already 
provided  for,  and  secured  to  the  public  by  the  prior  grant,  and  for 
which  there  could  be  no  public  exigency.  Such  a  case  therefore 
cannot  be  presumed. 

"  If  the  whole  of  a  franchise  should  become  necessary  for  the  public 
use,  I  am  not  prepared  to  say  that  the  right  of  eminent  domain,  in 
an  extreme  case,  would  not  extend  to  and  authorize  the  legislature 
to  take  it,  on  payment  of  a  full  equivalent.  I  am  not  aware  that  it 
stands  upon  a  higher  or  more  sacred  ground  than  the  right  to  per- 
sonal or  real  property.  Suppose,  for  instance,  that  a  bridge  had 
been  early  granted  over  navigable  waters,  say  in  this  harbor,  at  the 
place  where  East  Boston  ferry  now  is,  and  the  extension  of  our  for- 
eign commerce,  and  the  exigencies  of  the  United  States  in  maintain- 
ing a  navy  for  the  defence  of  the  country,  should  render  it  manifestly 
necessary  to  remove  such  a  bridge  ;  I  cannot  say  that  it  would  not 
be  in  the  power  of  the  legislature  to  do  it,  paying  an  equivalent. 
Or  suppose,  as  it  has  sometimes  been  suggested,  that  these  dams 
of  the  plaintiffs,  by  checking  the  tide  waters  flowing  through  the 
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channels  below  Charles  Eiver  bridge,  and  through  the  harbor  of 
Boston,  should  have  so  far  altered  the  regimen  of  the  stream,  as 
gradually  to  fill  up  the  main  channel  of  the  harbor  and  render  it 
unfit  for  large  ships;  suppose  it  were  demonstrated,  to  the  entii-e 
satisfaction  of  all,  that  this  was  the  cause,  that  the  harbor  would 
become  unfit  for  a  naval  station,  or  for  commerce,  by  means  of 
which  most  extensive  damage  would  ensue  to  the  city,  to  the 
commonwealth,  and  to  the  eastern  States  (for  I  mean  to  put  a 
strong  case  for  illustration),  would  it  not  be  competent  for  the 
legislature  to  require  the  dams  to  be  removed,  the  basins  again 
laid  open  to  the  flux  and  reflux  of  the  tide  ?  I  am  not  prepared 
to  say  that  it  would  not,  on  payment  of  an  equivalent.  But  it  is 
not  necessary  to  the  decision  of  this  cause,  to  consider  such  a  case, 
because,  as  before  said,  the  act  of  the  defendants  does  not,  in  any 
legal  sense,  annul  or  destroy  the  franchise  of  the  plaintiffs." 

Where  the  grant  of  a  new  franchise  does  not  in  express  terms  give 
to  the  corporation  the  right  to  take  the  franchise  of  a  corporation 
already  established,  the  presumption  is  that  the  new  corporation 
was  not  expected, to  interfere  in  any  substantial  degi'ee  with  the 
franchises  of  the  elder  one.^    If  however  the  two  grants  cannot  stand 

1  State  V.  Montclair  R.  R.  Co.,  21  "E.  J.  from  the  city  of  Alexandria  to  a  poiiil;  on 

Eq.  328;  In  re  New  York  &  B.  R.  E.  Co.,  the  Potomac,  opposite  the  city  of  Wash- 

20  Hun  (N.  Y.),  201;  Parker  v.  Sunbury,  ington,  caused  the  track  of  their  road  to 

&c.  R.  R.  Co.,  19  Penn.  St.  211;  Hatch  v.  be  laid  upon  the  road-bed  aforesaid  of  the 

Cincinnati,  &c.  R.  R.  Co.,  18  Ohio  St.  92 ;  Alexandria  &  Washington  Railroad  Com- 

In  re  Boston  &  Albany  R.  R.  Co.,  53  N.  Y.  pany,  appropriating  the  west  eighteen  and 

574;  Comm'rs  of  Inland  Fisheries  v.  Holy-  one-half  feet  of  the  same  to  its  use.     This 

oke  Water  Power  Co.,  104  Mass.  446.     In  strip  of  land  constituting  a  part  of  the 

Alexandria  &  Fredericksburg  R.  E.  Co.  v.  Alexandria  and   Washington   company's 

Alexandria  &  Washington  R.  R.  Co.,  75  road-bed,  was  taken  from  said  company  by 

Va.  780;  40  Am.  Rep.  743,  it  appears  that  the  Alexandria  &  Fredericksburg  Railroad 

the  Alexandria  &  Washington   Railroad  Company,  and  condemned  for  its  use  by 

Company  was  chartered  in  February,  1854,  the  judgment  of  the  County  Court  of  Alex- 

for  the  purpose  of  constructing  and  operat-  andria  County.     The  Alexandria  &  Freder- 

ing  a  railroad  between  the  cities  of  Alex-  icksburg    Railroad    Company  were    duly 

•andria  and  Washington.     It  had  under  its  empowered  by  the  general  law  to  take  the 

charter  acquired  title  in  fee  to  such  lands  lands  of  private  parties  for  the  use  of  their 

as  were  suitable  and  necessary  for  the  pur-  said  road  ;  the  legislature,  having  decided 

poses  for  which  it  was  incorporated,  in  the  that  it  will  be  for  the  public  utility,  au- 

mode  prescribed  by  statute,  and  had  laid  thorizes  the  company  to  take  such  lands  as 

out  its  road  and  constructed  its  road-bed  are  needed  for  the  purpose.     And  the  law 

on  the  lands  it  had  so  acquired,  and  had  invested  the  company  with  title  thereto  in 

laid  its  track,  and  was  running  its  train  fee  simple,  upon  the  payment  of  the  com- 

thereon,  when  the  Alexandria  &  Freder-  pensation  determined  on,  subject  howeve* 

icksburg  Railroad  Company,  having  been  to  certain  restrictions  and  limitations  in 

authorized  by  act  of  assembly,  approved  both  the  general  law  and  in  the  special 

June  4,  1870,  to  extend  its  Une  of  road  act  of  the  legislature  under  which  it  had 
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together,  and  upon  an  application  of  the  grant  to  the  subject  matter, 
it  is  found  that  the  latter  will  be  defeated  unless  it  is  permitted  to 

restriction  is  very  strong,  —  'shall  in  no 
way  interfere ; '  and  that  the  language 
might  not  be  misunderstood,  the  restriction 
is  expressed  with  greater  fulness  and  force, 
—  '  shall  in  no  way  interfere  with  the  char- 
tered rights  or  franchises  of  any  railroad,' 
etc.  It  is  very  clear,  it  seems  to  me,  that 
to  take  the  lands  of  the  company  upon 
which  its  railroad  bed  was  constructed,  for 
the  length  of  the  road,  or  a  part  of  them 
which  it  held  under  its  chartered  rights 
and  franchises,  was  such  an  interference 
as  is  expressly  prohibited  by  said  clause  of 
the  act ;  and  this,  I  think,  more  plainly 
appears  from  the  latter  part  of  the  clause, 
which  makes  a  saving  in  favor  of  the  Alex- 
andria and  Fredericksburg  company,  that 
the  language  shall  not  be  construed  to 
prevent  that  company  from  crossing  such 
road.  It  implies  that  without  this  qualifi- 
cation the  legislature  apprehended  that  the 
proviso  might  even  prevent  its  crossing 
such  road.  It  must  be  remembered  that 
there  are  powers  exercised  by  a  corjjoration 
to  appropriate  land  for  its  corporate  pur- 
poses. And  Judge  Cooley  says  :  '  There 
is  no  rule  more  familiar  or  better  settled 
than  this,  that  grants  of  corporate  powers, 
being  in  derogation  of  common  right,  are 
to  be  strictly  construed  ;  and  this  is  spe- 
cially the  case  where  the  power  claimed  is 
a  delegation  of  the  right  of  eminent  do- 
main, one  of  the  highest  powers  of  sover- 
eignty pertaining  to  the  State  itself,  and 
interfering  most  seriously,  and  often  vexa- 
tiously,  with  the  ordinary  rights  of  prop- 
erty.' If  the  foregoing  views  are  correct, 
and  I  think  they  are,  the  County  Court  of 
Alexandria  has  no  delegated  authority  to 
exercise  the  right  of  eminent  domain  under 
the  statute  in  such  cases,  and  consequently 
had  no  jurisdiction  to  adjudicate  the  ques- 
tion whether  the  land  should  be  taken 
from  one  company  and  given  to  another 
company ;  and  upon  this  ground  said  judg- 
ment of  the  County  Court  was  coram  non' 
judice,  and  consequently  null  and  void. 
It  vested  no  right  in  the  Alexandria  & 
Fredericksburg  company,  and  can  form  no 
barrier  or  impediment  to  the  consideration 
and  decision  of  this  case,  just  as  if  there 
had  been  no  such  judgment  rendered.   For 


any  authority  to  construct  its  road.  After 
giving  the  authority  to  construct  the  road, 
the  act  contains  a  restriction  and  limita- 
tion of  its  powers  in  the  following  words  ; 
"Provided,  that  in  the  extension  of  the 
said  railway  it  shall  in  no  way  interfere 
with  the  chartered  rights  or  franchises  of 
any  railroad  extending  between  Alexandria 
and  Washington  ;  but  this  proviso  shall 
not  be  construed  as  preventing  said  Alex- 
andria and  Fredericksburg  Railroad  from 
crossing  any  such  railroad."  The  com- 
pany took  a  strip  of  eighteen  and  one-half 
feet  of  the  road-bed  of  the  Alexandria  & 
Washington  Railroad  Company,  extending 
the  whole  length  of  the  road,  amounting 
to  eight  acres  and  twenty-five  perches, 
which  had  been  appropriated  to  it,  and 
the  title  to  which  in  fee  was  vested  in  it 
by  the  law  under  its  charter,  and  which  it 
held  under  its  chartered  rights  and  fran- 
chises. Andeeson,  J,,  said  :  "  It  b  con- 
tended by  the  counsel  for  the  appellant  in 
their  able  argument  that  this  was  no  inter- 
ference with  the  rights  and  franchises  of 
said  company.  That  it  was  only  the  ap- 
propriation of  land  of  said  company,  as  of 
individuals,  and  not  its  franchises,  and 
that  rights  in  this  clause  and  franchises 
mean  the  same  thing.  And  in  support  of 
their  claim  they  cite  the  language  of  Presi- 
dent TccKBB  in  Tuckahoe  Canal  Co.  v. 
TuckahoeR.  R.  Co.,  11  Leigh  (Va.),  75, 
in  which  he  held  that  a  franchise  was  an  in- 
corporeal hereditament;  consequently,  they 
say,  it  cannot  be  land.  That  is  true  ;  but, 
as  was  said  by  Judge  Tdckbk  :  '  It  is  a 
franchise  to  be  a  corporation  with  power  to 
sue  and  be  sued,  and  to  hold  property  as  a 
corporate  body.'  The  property  taken  by 
the  Alexandria  &  Fredericksburg  Railroad 
Company  was  held  by  the  Alexandria  & 
Washington  Railroad  Company  as  a  cor- 
porate body ;  and  according  to  Judge 
TucKEE  in  the  said  opinion,  is  held  as  a 
corporate  body  by  virtue  of  its  franchise. 
And  can  it  be  said  that  it  was  no  inter- 
ference with  the  company's  franchise  to 
take  the  land  which  it  held  under  it  ?  I 
cannot  think  so.  It  seems  to  me  that  it 
was  a  very  direct  and  serious  interference 
with  its  franchise.    The  language  of  the 


SEC.  230.] 


EXCLUSIVE  GRANTS. 


701 


interfere  with  the  franchises  of  another  corporation,  the  presumption 
is  raised  that  such  interference  was  contemplated  by  the  legislature. 


the  court  having  no  jurisdiction  of  the 
subject  matter,  there  is  no  judgment  in  the 
way,  and  the  case  turns  upon  the  question 
whether  the  Alexandria  and  Fredericks- 
burg company  had  any  authority  of  law  to 
interfere  with  the  chartered  rights  and 
franchises  of  the  Alexandria  &  Washing- 
ton company  by  appropriating  to  itself  its 
road-hed,  either  in  whole  or  in  part.  We 
have  seen  that  it  had  no  such  right,  and 
upon  this  view  of  the  case  the  decree  of  the 
Circuit  Court,  I  think,  was  clearly  right, 
and  ought  to  be  affirmed.  But  if  contrary 
to  my  understanding  of  the  statute,  it  does 
delegate  to  the  County  Courts  in  such 
cases  authority  to  exercise  the  right  of 
eminent  domain,  and  invests  them  with 
jurisdiction  in  general  to  determine  what 
lands  shall  be  condemned  for  the  railroad 
company,  and  what  shall  not  be,  and  to 
invest  the  title  in  fee  simple  to  such  as 
they  condemn,  —  a  power  and  jurisdiction 
which,  1  think,  the  statute  may  he  searched 
in  vain  to  find  conferred  on  the  County 
Courts  in  railroad  cases,  —  it  still  remains 
a  question,  was  the  County  Court  of  Alex- 
andria invested  with  jurisdiction  in  this 
case  to  take  from  the  Alexandria  &  Wash- 
ington company  its  road-bed,  in  whole  or  in 
part,  which  it  held  in  fee  under  its  charter, 
devoted  to  the  public  use,  and  give  it  to 
the  Alexandria  &  Fredericksburg  company 
for  another  public  use  ?  It  is  undoubtedly 
true,  it  was  said  in  Proprietors  of  Locks  & 
Canals  v.  City  of  Lowell,  7  Gray  (Mass.), 
226,  that  land  or  other  property  which  has 
in  conformity  with  the  provisions  of  the 
Constitution  been  devoted  to  the  public 
use,  may  afterward  in  like  manner  be  again 
taken  and  appropriated  to  the  public  ser- 
vice, under  a  subsequent  statute  duly  en- 
acted, if  such  purpose  is  expressly,  or  by 
unavoidable  implication  authorized  by  its 
provisions.  .  .  .  But  if  such  an  appro- 
priation is  once  made,  the  property  cannot 
afterward  be  interfered  with,  or  the  right 
of  holding  and  enjoying  it  in  that  definite 
manner  be  interrupted  or  disturbed,  except 
under  the  provisions  of  some  subsequent 
statute,  expressly  or  by  necessary  implica- 
tion, authorizing  its  subjection  to  public 
service  in  another  and  different  manner. 


In  the  Housatonifi  R.  R.  Co.  v.  Lee  &  Hud- 
son B.  B.  Co.,  118  Mass.  391,  the  court 
held  that  a  charter  to  build  and  maintain 
a  railroad  between  certain  points,  without 
describing  its  course  and  direction.  .  .  . 
does  not,  prima  fade,  give  any  power  to 
lay  out  the  road  over  land  already  devoted 
to  and  within  the  recorded  location  of  an- 
other railroad.  It  is  not  to  be  presumed 
that  the  legislature  intended  to  allow  land 
thus  devoted  to  one  public  use  to  be  sub- 
jected to  another,  unless  the  authority  is 
given  in  express  words  or  by  necessary  im- 
plication, —  citing  Springfield  v.  Connecti- 
cut River  R.  R.  Co.,  4  Cush.  72.  '  A 
general  authority  to  lay  out  a  railroad  does 
not  authorize  a  location  over  land  already 
devoted  to  another  public  use.'  Mills  on 
Em.  Dom.  §  46.  Numerous  other  cases 
are  cited  by  appellee's  -counsel  in  support 
of  this  doctrine,  which  I  need  only  refer  to. 
Boston  &,  L.  B.  R.  Co.  v.  Railroad  Co., 
2  Gray  (Mass.),  33-37  ;  Hickok  i>.  Hine, 
23  Ohio  St.  523 ;  s.  c.  13  Am.  Eep.  255 ; 
In  re  Buffalo,  68  N.  Y.  171 ;  Milwaukee, 
&c.  R.  B.  Co.  V.  Faribault,  23  Minn.  169 ; 
Contra  Costa  R.  B.  Co.  v.  Moss.,  23  Cal. 
325  ;  San  Francisco  &  A.  W.  Cb.  v.  Water 
Co.,  36  id.  639  ;  Barber  v.  Andover,  8 
N.  H.  398  ;  West  Boston  Bridge  «.  County 
Comm'rs,  10  Pick.  (Mass.)  270 ;  In  re 
Boston  &  A.  R.  R.  Co.,  53  N.  Y.  574. 
The  appropriation  of  private  property  for 
the  use  of  a  railroad  by  a  railroad  company 
is  by  authority  of  the  act  of  the  legislature, 
which  authorized  the  constniction  of  the 
road,  which  Coolbt  says,  supra,  must  be 
held  for  this  purpose  the  law, of  the  land. 
And  the  County  Court,  it  seems  to  me, 
could  have  no  jurisdiction,  in  the  face  of 
such  legislative  action,  to  divert  it  from 
such  use,  and  appropriate  it  to  another,  un- 
less authorized  by  a  subsequent  act  of  the 
legislature  in  express  terms,  or  by  neces- 
sary implication ;  and  to  this  result  the 
authorities  before  cited  lead.  The  power 
being  extraordinary  and  against  common 
right  must  be  construed  strictly.  The 
omission  of  the  legislature  to  embody  these 
restrictions  in  the  statute,  in  the  revision 
of  1849,  as  recommended  by  the  revisers, 
I  do  not  think  can  be  construed  as  a  legis- 
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Thus,  in  a  Massachusetts  case,^  this  question  was  considered,  and  it 
was  held  that  while  an  act  of  the  legislature  which  authorizes  the 
construction  of  a  railroad  between  certain  termini,  without  describ- 
ing its  precise  course  and  direction,  does  not  prima  fade  confer 
power  to  lay  out  the  road  along  and  upon  an  existing  highway ;  yet 
that  it  is  competent  for  the  legislature  to  grant  such  authority  either 
by  express  words  or  by  necessary  implication,  and  that  such  implica- 
tion may  result  either  from  the  language  of  the  act,  or  from  its  being 
shown  by  an  application  of  the  act  to  the  subject  matter,  tJuit  the  rail- 
road cannot  by  reasonable  intendment  be  laid  in  any  other  manner? 


lative  construction  of  the  law  in  conflict 
with  what  seems  to  he  the  whole  current 
of  judicial  decision.  But  I  deem  it  un- 
necessary to  pursue  this  inquiry  further. 
The  special  act  of  the  legislature  which 
authorized  the  Frederickshurg  &  Alexan- 
dria company  to  construct  this  road,  ex- 
empted, as  1  have  endeavored  to  show,  the 
property  of  the  Alexandria  &  Washington 
company  which  the  Frederickshurg  &  Al- 
exandria company,  in  laying  out  its  road, 
appropriated  to  itself  from  condemnation 
by  that  company,  it  being  an  interference 
with  the  chartered  rights  and  franchises  of 
the  other  company.  And  by  virtue  of  that 
exemption  it  could  not  he  taken  by  the 
Alexandria  &  Fredericksburg  company, 
and  it  was  not  within  the  jurisdiction  of 
any  court  to  condemn  it,  because  by  that 
exemption  it  was  not  subject  to  the  right 
of  eminent  domain.  Upon  this  aspect  of 
the  case  I  will  content  myself  with  a  refer- 
ence to  the  able  opinion  of  the  judge  of 
the  Circuit  Court.  Whilst  I  have  confi- 
dence in  the  correctness  of  the  ground  first 
taken  in  this  opinion,  I  am  inclined  to  the 
opinion  that  npon  this  view  also  the  County 
Court  exceeded  its  jurisdiction  in  its  judg- 
ment of  condemnation,  and  that  conse- 
quently its  said  judgment  may  be  attacked 
collaterally." 

1  Springfield  v.  Connecticut  River  R.  R. 
Co.,  4Cu8h.  (Mass.)  63. 

*  Little  Miami,  C.  &  X.  E.  R.  Co.  v. 
Dayton,  28  Ohio  St.  510  ;  Morris  &  Essex 
R.  R.  Co.  V.  Newark,  10  N.  J.  Eq.  352 ; 
Chicago,  Rock  Island,  &c.  R.  R.  Co.  v.  Joliet, 
79  111.  25 ;  Rex  v.  Pease,  4  B.  &  Ad.  80 ;  New 
York,  &c.  R.  R.  Co.  v.  Boston,  &c.  R.  R. 
Co.,  86  Conn.  136;  Contra  Costa  R.  R.  Co. 
V.  Moss,  23  Cal.  323  ;  White  River  Turn- 


pike  Co.  V.  Vermont  Central  R.  R.  Co.,  21 
Vt.  590;  Central  City  Horse  R.  R.  Co.  v. 
Fort  Clark  Horse  K.  B.  Co.,  81  111.  523  ; 
Com.  V.  Old  Colony,  &c.  R.  K.  Co*,  14  Gray 
(Mass.),  93.  The  presumption  is  against 
the  ability  of  one  company  to  condemn  the 
property  and  franchises  of  another  corpo- 
ration; and  in  order  to  sustain  such  action 
the  words  of  the  act  must  he  clear  and 
distinct.  State  v.  Noyes,  47  Me.  189; 
Worcester  R.  R.  Co.  p.  Railroad  Commis- 
sioners, 118  Mass.  561  ;  Milwaukee  R.  R. 
Co.  V.  Faribault,  23  Minn.  167 ;  In  re 
Ninth  Ave.,  45  N.  Y.  729;  Parker  v.  Sun- 
bury  &  E.  R.  R.  Co.,  19  Penn.  St.  211; 
Hatch  V.  Cincinnati  &  I.  R.  R.  Co.,  18 
Ohio  St.  92;  In  re  New  York  Central  & 
H.  R.  E.  Co.,  77  N.  Y.  248;  In  re  City  of 
Buffalo,  68  N.  Y.  167;  Commissioners  v. 
Holyoke  Water  Power  Co.,  104  Mass.  446; 
Chicago  E.  I.  &  P.  E.  E.  Co.  v.  Joliet,  49 
111.  25  ;  Little  Miami  C.  &  X.  E.  E.  Co.  v. 
Dayton,  23  Ohio  St.  510.  If  not  conferred 
in  express  words,  the  authority  must  be  by 
necessary  implication.  Thus,  if  the  con- 
struction of  the  road  between  the  termini 
a.s  laid  down  in  the  charter  would  be  im- 
possible unless  the  road  of  another  com- 
pany is  partly  taken,  the  power  to  take 
such  road  would  be  implied.  Central  City 
Horse  E.  R.  Co.  v.  Ft.  Clark  Horse  E.  E. 
Co.,  81  111.  523;  Springfield  v.  Conn.  Elver 
E.  E.  Co.,  4  Cush.  (Mass.)  63;  New  York 
H.  &  N.  E.  E.  Co.  V.  Boston,  H.  &  E. 
E.  R.  Co.,  36  Conn.  196  ;  Bridgeport  ». 
New  York  &  N.  H.  E.  E.  Co.,  36  Conn. 
255;  Worcester  E.  E.  Co.  ■».  Eailroad  Com- 
missioners, 118  Mass.  561 ;  Pennsylvania 
E.  E.  Co.'s  Appeal,  8  Am.  &  Eng.  E.  R. 
Cas.  507.  But  where  this  circumstance 
does  not  exist,  the  power  will  not  he  im- 
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The  right  to  tunnel  a  street  may  be  implied  from  the  circum- 
stance that  it  is  impossible  to  reach  the  designated  terminus  without 
doing  so ;  ^  but  the  company  is  liable  for  injuries  to  adjacent  build- 
ings from  such  operation,  regardless  of  the  question  of  negligence.^ 

In  the  construction  of  railways,  it  necessarily  occurs  that  high- 
ways and  other  railways  must  be  crossed,  and  although  the  power  is 
not  expressly  given,  it  is  necessarily  inferred.  But  authority  to 
take  the  bed  either  of  a  highway  or  railway  longitudinally  for  any 
considerable  distance  will  not  be  inferred,  especially  where  it  is 
possible  to  build  the  road  without  doing  so.'    A  town  or  other  mu- 


plied.  In  re  Boston  &  A.  B.  E.  Co.,  53 
TS.  Y.  575;  St.  Louis,  J.  &  0.  E.  E.  Co.  v. 
Trustees,  43  111.  303;  Danbuiy  &  N.  E.  E. 
Co.  i;.  Norwalk,  37  Conn.  109  ;  Atlanta  ■». 
Central  R.  R.  Co.,  53  Ga.  120  ;  Hannibal 
V.  Hannibal  &  St.  J.  R.  R.  Co.,  49  Mo.  480; 
Albany  Northern  R.  R.  Co.  v.  Brownell, 
24  N.  Y.  345  ;  Boston  &  M.  E.  R.  Co.  v. 
•Lowell  &  L.  R.  R.  Co.,  124  Mass.  368. 
The  right  of  one  railroad  to  cross  another 
may  be  implied  when  a  longitudinal  taking 
cannot  be  justified.  There  is  often  a,  ne- 
cessity for-  one  when  there  is  no  necessity 
for  the  other,  and  the  instances  are  rare  in 
which  a  longitudinal  taking  can  be  justi- 
fied. In  re  City  of  Buffalo,  68  N.  Y.  167; 
Housatonic  R.  R.  Co.  v.  Lee  &  H.  R.  R. 
Co.,  118  Mass.  391;  "Worcester  &  N.  R.  R. 
Co.  11.  Railroad  Comm'rs,  118  Mass.  361  ; 
Boston  &  M.  E.  E.  Co.  v.  Lowell  &  L. 
E.  E.  Co.,  124 Mass.  368;  Commonwealths. 
Erie  &  N.  E.  E.  E.  Co.,  27  Penn.  30,  339; 
Cleveland  &  P.  E.  E.  Co.  v.  Speer,  56 
Penn.  St.  325;  Cake  v.  Philadelphia  &  Erie 
E.  E.  Co.  87  Penn.  St.  307;  Tennessee  &  A. 
E.  E.  Co.  «.  Adams,  3  Head,  596;  Oregon 
Cascade  E.R.  Co.  ■».  Bailey,  3  Or.  164; 
Contra  Costa  E.  E.  Co.  v.  Moss,  23  Cal. 
823;  Starr  v.  Camden  &  Amboy  E.  E.  Co., 
9  N.  J.  L.  592;  Hohoken  Land  Co.  v.  Hobo- 
ken,  35  N.  J.  L.  205;  National  E.  E.  Co.  v. 
Easton  &  A.  E.  E.  Co.,  36  N.  J.  L.  181; 
Attorney-General  v.  Morris  &  Essex  E.  R. 
Co.,  19  N.  J.  Eq.  336;  Newark  &  N.  Y. 
E.  E.  Co.  V.  Newark,  24  N.  J.  Eq.  515; 
Greenwich  v.  Easton  &  A.  E.  E.  Co.,  23 
N.  J.  Eq.  217 ;  25  id.  565;  Green  v.  Wy- 
combe Ey.  Co.,  L.  E.  9  Q.  B.  210 ;  Pugh 
o.  Golden  Valley  E.  E.  Co.,  L.  E.  12 
Ch.  Div.  274;  Attorney-General  v.  Ely, 
H.  &  S.  E.  E.   Co.,    L.  E.  4  Ch.  194. 


The  general  rule  is  that  when  one  railroad 
company  crosses  the  tracks  of  another,  just 
compensation  must  be  made,  and  this  in- 
cludes compensation  for  the  obstruction  by 
reason  of  the  crossing,  and  the  consequent 
increased  difficulty  and  danger  in  operating 
the  line.  Lake  Shore  &  Mich.  S.  E.  E. 
Co.  V.  Chicago  &  W.  Ind.  E.  E.  Co.,  100 
111.  21;  Lake  Shore  &  Mich.  S.  R.  E.  Co. 
V.  Chicago,  &c.  E.  E.  Co.,  2  Am.  &  Eng. 
E.  R.  Cas.  454;  St.  Louis,  &c.  E.  E.  Co.  v. 
Springfield,  &c.  E.  E.  Co.,  id.  487. 

1  Baltimore  &  P.  R.  R.  Co.  v.  Reaney, 
42  Md.  117. 

2  Id. 

'  New  Jersey  Southern  E.  R.  Co.  v. 
Long  Branch  Comm'rs,  25  N.  J.  Eq.  28 ; 
Pugh  V.  Golden  Valley  Ry.  Co.,  L.  E.  12 
Ch.  Div.  274 ;  Regina  v.  Wycombe  Ry. 
Co.,  L.  R.  2  Q.  B.  310  ;  Attorney-General 
V.  Ely,  &c.  Ry.  Co.,  L.  E.  6  Eq.  106  ; 
Attorney-General  v.  Morris  &  Essex  E.  R. 
Co.,  19  N.  J.  Eq.  386  ;  Housatonic  R.  R. 
Co.  V.  Lee,  &c.  R.  E.  Co.,  118  Mass.  391  ; 
Worcester  &  Norwich  R.  R.  Co.  v.  Railroad 
Comm'rs,  118  id.  561  ;  Boston  &  Maine 
R.  R.  Co.  V.  Lowell,  &c.  E.  E.  Co.,  124 
id.  368  ;  National  E.  E.  Co.  ».  Eastern, 
&c.  R.  R.  Co.,  23  N.  J-.  Eq.  181  ;  St. 
Louis,  &c.  E.  E.  Co.  ■».  Trustees,  43  111. 
303  ;  Hoboken  Land  Co.  v.  Hoboken,  21 
N.  J.  Eq.  205  ;  Starr  v.  Camden  &  Am- 
boy R.  E.  Co.,  24  N.  J.  L.  592 ;  Com.  v. 
Erie,  &c.  E.  E.  Co.,  27  Penn.  St.  339 ; 
Greenwich  v.  Eastern,  &c.  E.  E.  Co.,  24 
N.  J.  Eq.  217  ;  Long  Branch  Comm'rs  ». 
West  End  R.  R.  Co.,  29  N.  J.  Eq.  566  ; 
Cake  V.  Philadelphia,  &c.  E.  E.  Co.,  87 
Penn.  St.  307 ;  Oregon  Cascade  R.  R.  Co. 
V.  Bailey,  3  Oregon,  164  ;  Tennessee,  &c. 
E.  E.  Co.  V.  Adams,  3  Head  (Tenn.),  596. 
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nicipal  corporation  may  lay  out  roads  and  streets  across  a  railroad, 
but  without  express  authority  they  cannot  take  the  location  of  a 
railroad  for  either  streets  or  highways.^    Where  two  charters  are 


Says  SooTT,  C.  J„  in  Chicago  &  Alton 
E.  R.  V.  Joliet,  Lockport,  &c.  R.  R.  Co., 
106  111.  388 ;  "  Unless  eveiy  railroad  cor- 
poration takes  its  right  of  way  subject  to 
the  right  of  the  public  to  have  other  roads 
both  common  highways  and  railways  con- 
structed across  its  track  whenever  the 
public  exigency  might  be  thought  to  de- 
mand it,  the  grant  of  the  privilege  to 
construct  a  railroad  across  or  through  the 
State  would  be  an  obstacle  in  the  way  of 
its  future  prosperity  of  no  inconsiderable 
miignitude.  The  claim  made  for  damages 
in  this  respect  has  neither  reason  nor  the 
weight  of  authority  for  its  support.  In 
Raiboad  Co.  v.  Railway,  80  Ohio  St.  604, 
it  is  well  said,  '  while  the  elder  road  can 
demand  compensation  for  its  property  to 
the  extent  of  its  appropriation,  it  has  no 
right  to  demand  tribute  from  the  jv/nwr 
road  for  the  enjoyment  of  the  same  cor- 
porate franchises  which  it  possesses.'" 
Massachusetts  Central  R.  R.  Co.  v.  Boston, 
Clinton,  &c.  R.  R.  Co.,  121  Mass.  125. 

1  In  re  City  of  Buffalo,  68  N.  Y.  167  ; 
Atlanta  v.  Central  R.  E.  Co.,  63  Ga.  120  j 
Korthem  Central  R.  B.  Co.  v.  Baltimore, 
46  Md.  425  ;  Danbury,  &o.  R.  R.  Co.  v. 
Nor«-alk,  37  Conn.  109.  In  City  of 
Bridgeport  v.  New  York  &  New  Haven 
R.  R.  Co.,  36  Conn.  255,  Butlbe,  J., 
said:  "It  appears  from  the  finding  that 
in  laying  out  the  highway  in  question,  a 
portion  of  the  land  taken  and  appropri- 
ated by  the  railroad  company  for  its  use 
under  its  charter,  was  taken  and  appro- 
priated as  part  of  the  highway  through  its 
whole  extent.  It  does  not  appear  that  it 
was  necessary  to  take  it,  and  the  necessity 
cannot  be  presumed.  As  matter  of  fact, 
outside  the  record,  we  all  know  that  it  was 
not.  Whether  or  not  it  was  so  taken 
with  a  view  to  lay  a  foundation  for  assess- 
ing the  contemplated  benefits  upon  the 
remaining  land,,  or  the  remaining  interest 
of  the  company  in  the  land,,  I  do  not 
know,  nor  is  it  material  to  inquire.  I  am 
satisfied  that  such  an  assessment  could  not 
be  made  upon  either,  and  that  if  such 
was  the  original  intention  it  was  wisely 


abandoned.    In  the  first  place,  it  is  ques- 
tionable whether  the  city  of  Bridgeport 
had  power  thus  to  take  the  land  appro- 
priated and  occupied  by  the  railroad,  for 
such  a  purpose.    The  city  of  Bridgeport 
is  authorized  by  its  charter  to  lay  out 
necessary  public  highways.    In  doing  this 
its  officers  act  under  authority  delegated 
by  the  legislature  in  general  terms,  and  in 
the  exercise  of  that  power  the  officers  of 
the  city  perform  the  same  public  duty 
and  have  substantially  the  same  authority 
within  their  territorial  limits  by  the  pro- 
visions of  their  charter  that  the  officers  of 
boroughs  and  towns  have  and  exercise  in 
like  cases  and  no  more,  and  that  is,  an 
authority  to  lay  out  such    streets   and 
highways  as  public  convenience  and  neces- 
sity may  require.      In  doing  that  they 
may  take  and  appropriate  any  property 
which  has  not  been  before  subjected  to 
the  eminent  domain  of  the  State.    But  is 
the  ribbon  of  land  which  the  legislature 
in  the  exercise  of  that  right  of  eminent 
domain  have  authorized  this  railroad  com- 
pany to  take,  appropriate  and  hold  for  the 
construction    of  a   railroad,    subject   to 
be  taken  from  them  in  whole  or  in  part, 
and  in  the  whole  if  in  part,  under  a  power 
to  lay  out  highways  previously  given  in 
general  terms,  by  the  authorities  of  every 
town,  city  or  borough  between  New  Haven 
and  the  western  line  of  the  State,  and  ap- 
propriated for  the  purposes  of  a  highway  ? 
This  question  hag  not,  to  my  knowledge, 
been  judicially  determined,  but  it  would 
seem  upon  principle  that  it  must  be  an- 
swered in  the  negative.    The  officers  of 
towns  in  laying  out  highways  act  under  a 
general  authority,  and  those  of  the  plaintiff 
city  had  a  special  but  not  more  extensive 
power.     The  railroad  company  act  under 
and  possess  a  special  and  exclusive  grant 
and  that  grant  is  a  contract.    The  legisla- 
ture has  virtually  said  to  them  :    '  We 
give  you  the  privilege  of  exercising  the 
public  right  of  eminent  domain  over  that 
ribbon  of  land,  to  the  extent  necessary  to 
acquire,  possess  and  enjoy  an  easement, 
amd  such  exclusive  control  as  may  be  neces- 
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granted  for  the  construction  of  railways  between  the  same  termini, 
there  being  no  necessary  conflict  in  their  objects  or  charters,  the 

sary  to  its  enjoyment,  in  consideration 
that  you  will  erect,  maintain,  and  operate 
a  railroad  upon  it.'  Did  they  intend  that 
that  easement  should  he  suhject  to  be 
taken  away  from  the'  company,  in  whole 
or  in  part,  by  the  local  authorities  for  the 
purpose  of  highways  ?  The  question  in 
this  aspect  is  one  of  presumed  intent,  and 
I  think  from  the  very  nature  of  the  case 
the  legislature  cannot  be  presumed  to 
have  intended  to  make,  or  the  company 
to  receive,  such  a  limited  and  subordi- 
nate agent.  Undoubtedly,  the  legislature 
may  repeal  the  charter  of  the  defendants 
and  destroy  their  right  in  the  land,  for 
they  have  reserved  the  power  to  do  it. 
And  so  they  may  authorize  another  com- 
pany to  appropriate  its  property  and  its 
franchise,  upon  making  just  compensa- 
tion therefor,  and  may  authorize  a  city  to 
assess  its  franchise  for  benefits.  But  the 
intention  to  do  so  must  be  clearly  and  un- 
equivocally expressed.  No  power  is  given 
to  the  city  of  Bridgeport  in  express  terms 
to  take  the  interest  of  the  defendants  in 
the  land.  Whatever  power  its  officers 
have,  is  given,  as  I  have  said,  in  genejal 
terms  ;  and  it  has  been  well  said  that  a 
general  power,  thus  given,  ought  not  to 
be  construed  to  authorize  the  taking  of 
land  already  appropriated  to  a  highly  im- 
portant public  use.  Boston  Water  Power 
Co.  V.  Boston  &  Worcester  E.  E.  Co.,  23 
Pick.  (Mass.)  397,  398.  In  relation  to 
the  laying  of  highways  across  the  land 
taken  for  railroads,  such  an  intention  may 
well  be  presumed,  for  in  respect  to  them, 
in  our  growing  country,  a  necessity  must 
be  anticipated,  and  therefore  must  be  pre- 
sumed to  have  been  contemplated.  But 
with  respect  to  parallel  highways  no  such 
necessity  can  exist,  for  the  power  given 
to  appropriate  the  adjoining  land  of  indi- 
vidual proprietors,  however  occupied,  and 
to  any  necessary  extent,  is  ample,  and 
therefore  as  to  parallel  highways  no  such 
intent  can  be  presumed.  Moreover,  the 
power  to  take  and  appropriate  even  par- 
allel highways  is  given  to  this  and  other 
railroads  by  charter,  and  in  the  general 
law,  If  so  taken,  can  the  officers  of  this 
and  other  cities  dispossess  them  again 
VOL.  I.  —  45 


whenever  they  think  public  convenience 
or  necessity  require  it  ?  And  if  they  do, 
cannot  the  railroad  company  re-take  it  ? 
Which  is  then  to  be  the  dominant  cor- 
poration and  ultimately  prevail  in  the 
struggle  ?  The  solution  of  this  question 
in  my  mind  is,  that  when  the  railroad 
company  have  appropriated  land  under 
their  grant  with  the  approbation  of  the 
commissioners  their  right  was  intended  to 
be  and  is  exclusive,  except  as  to  crossings, 
which  are  an  absolute  necessity.  '  The 
grant  of  land  for  one  public  use,'  says 
Chief  Justice  Shaw,  '  must  yield  to  an- 
other more  urgent,'  i  Cush.  (Mass.)  63, 
and  the  railroad  is  treated  by  the  legisla- 
ture as  the  more  urgent  and  exclusive  use, 
and  such  it  is  in  effect. "  Hannibal  v. 
Hannibal  &  St.  Joseph  E.  E.  Co.,  49  Mo. 
480.  In  Milwaukee  &  St.  Paul  E.  R.  Co. 
■0.  Faribault,  23  Minn.  167,  it  was  held 
that  under  a  general  power  to  lay  out  and 
open  streets,  a  city  has  no  authority  to 
open  streets  through  depot  grounds  of  a 
railroad  company  acquired  under  author- 
ity of  the  legislature,  in  such  manner  as  to 
destroy  or  essentially  impair  the  value  of 
the  company's  easement  therein.  The 
court  said  :  "  The  rule  is  well  settled  that 
in  cases  of  this  kind  the  legislative  intent 
must  be  made  to  appear  by  express  words 
or  by  necessary  implication.  Inhabitants 
of  Springfield  v.  Connecticut  River  E.  R. 
Co.,  4  Cush.  (Mass.)  63  ;  City  of  Bridge- 
port V.  New  York  &  New  Haven  R.  R. 
Co.,  36  Conn.  255,  4  Am.  Rep.  63  ;  Mat- 
ter of  Boston  &  Albany  R.  R.  Co.,  53 
N.  Y.  574.  And  such  implication  never 
arises  except  as  a  necessary  condition  to 
the  beneficial  enjoyment  and  efficient  ex- 
ercise of  the  power  expressly  granted,  and 
then  only  to  the  extent  of  the  necessity. 
Hickok  V.  Hine,  23  Ohio  St.  523  :  13 
Am.  Eep.  256.  .  .  .  It  is  claimed  by  defend- 
ant that  the  city  council,  in  this  case, 
was  the  sole  and  exclusive  judge  as  to  the 
public  necessity  and  propriety  of  laying 
out  the  proposed  street,  on  the  ground 
that  the  necessity  and  expediency  of  laying 
out  highways  is  exclusively  a  legislative, 
and  not  a  judicial,  question.  This  is  un- 
doubtedly a  correct  rule  as  applied  to  the 
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prior  right  is  with  the  one  which  is  first  with  its  location  and 
survey.-' 


legislature  itself,  and  also  to  a  municipal 
body  when  acting  within  the  conceded 
limits  of  its  delegated  powers.  But  when, 
as  in  this  case,  the  jurisdiction  of  the  in- 
ferior tribunal  over  the  particular  subject- 
matter  depends,  not  upon  an  express 
grant  of  power,  but  upon  the  existence  of 
an  alleged  necessity  from  which  the  dis- 
puted power  is  to  be  implied,  the  decis- 
ion of  such  tribunal  upon  the  existence  of 
the  necessity  is  neither  final  nor  conclu- 
sive upon  tlie  courts."  So,  in  Matter  of 
Boston  &  Albany  B.  E.  Co.,  53  N.  Y. 
874,  it  was  held  that  in  the  absence  of  ex- 
press authority  or  necessary  implication, 
a  railroad  company  could  not  take  lands 
held  by  a  municipal  corporation  in  trust, 
for  the  use  of  the  public  as  a  park  or  com- 
mon. In  Matter  of  City  of  Buffalo,  08 
N.  Y.  167,  it  was  held,  under  similar  cir- 
cumstances, that  a  city  empowered  to  take 
land  for  canals,  basins,  slips,  etc.,  could 
not  take  lands  of  a  railroad  company,  used 
for  its  yard,  depot,  etc.  The  court,  by 
FoLGER,  J.,  said:  "In  determining 
whether  a  power  generally  given  is  meant 
to  have  operation  upon  lands  already  de- 
voted by  legislative  authority  to  a  public 
purpose,  it  is  proper  to  consider  the  na- 
ture of  the  prior  public  work,  the  public 
use  to  which  it  is  applied,  the  extent  to 
which  that  use  would  be  impaired  or 
diminished  by  the  taking  of  such  part  of 
the  land  as  may  be  demanded  for  the  sub- 
sequent public  use.  If  both  uses  may 
not  stand  together  with  some  tolerable 
interference  which  may  be  compensated  for 
by  damages  paid,  — if  the  latter  use  when 
exercised,  must  supersede  the  foi-mer,  — it 
is  not  to  be  implied  from  a  general  power, 
given  without  having  in  view  a  then 
existing  and  particular  need  therefor, 
that  the  legislature  meant  to  subject  the 
lands  devoted  to  a  public  use  already  in 
exercise  to  one  which  might  thereafter 
arise.  A  legislative  intent  that  there 
should  be  such  an  effect  will  not  be  in- 
ferred from  a  gift  of  power  made  in  gene- 
ral terms.  To  defeat  the  attainment  of 
an  important  public  purpose  to  which 
lands  have  already  been  subjected,  the 
legislative  intent  must  unequivocally  ap- 


pear. If  an  implication  is  to  be  relied 
upon,  it  must  appear  from  the  face  of  the 
enactment,  or  from  the  application  of  it 
to  the  particular  subject-matter  of  it,  so 
that  by  reasonable  intendment  some  es- 
pecial object  sought  to  be  attained  by  the 
exercise  of  the  power  granted  could  not 
be  reached  in  any  other  place  or  manner." 
In  Central  City  R.  R.  Co.  v.  Fort  Clark 
R.  R.  Co.,  81  111.  623,  it  was  held  that  a 
horse  railway  company  cannot  take  part  of 
a  railway  of  another  like  company.  The 
court  said:  "  We  do  not  wish  to  be  under- 
stood as  holding  one  railroad  company  may 
not  condemn  the  road  of  another,  under  a 
power  granted  by  the  legislature  so  to  do. 
On  this  we  express  no  opinion  ;  but  we 
do  insist,  an  established  railroad  being  a 
public  institution,  and  aseful  only  in  its 
entirety,  cannot  be  cut  up  and  sectionized 
by  a  competing  road,  acting  under  an 
ordinance  of  a  city  council.  Proceedings 
might  be  instituted  perhaps  to  condemn 
the  entire  road  and  franchise,  and  thus 
pass  it  over  as  an  entirety  to  the  compet- 
ing road ;  but  that  one  competing  road 
can  bisect  it  here,  and  another  there,  at  a 
different  point,  taking  to  themselves  the 
most  productive  portions  of  the  road,  and 
leaving  an  unproductive  fragment  to  the 
first  proprietors,  we  do  not  believe,  and 
have  seen  no  authority  giving  counte- 
nance to  a  doctrine,  in  its  operation  so  un- 
just and  at  war  with  just  principles.  And 
we  are  at  a  loss  to  understand  how  this 
part  of  appellants'  franchise,  occupying 
the  most  jjopulous  and  business  part  of 
the  city,  can  be  operated  jointly  by  their 
competitors.  But  whether  it  can  or  not 
be  safely  done,  it  is  unimportant  to  in- 
quire, as  in  our  opinion,  one  competing 
street  railroad  company  cannot  take,  by 
the  exercise  of  the  right  of  eminent  do- 
main, a  fragment  of  a  competing  road  in 
successful  operation,  and  the  most  valu- 
able part.of  it,  and  thus  destroy,  in  effect 
and  usefulness  and  value,  the  remaining 
fragments." 

1  Morris  &  Essex  R.  E.  Co.  v.  Blair,  9 
N.  J.  Eq.  635  ;  Waterbury  v.  Dry  Dock, 
&c.  E.  R.  Co.,  54  Barb.  (N.  Y.)  888. 
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Sec.  231.  What  constitutes  a  "  Taking."  —  The  constitutional  pro- 
vision declaring  that  "private  property  shall  not  be  taken  for 
public  uses  without  just  compensation  "  does  not  prohibit  the  legis- 
lature from  authorizing  a  temporary  exclusive  occupation  of  the 
land  of  an  individual,  during  incipient  proceedings  to  the  acquisi- 
tion of  a  title  to  it  or  an  easement  in  it  for  a  public  use,  although 
such  occupation  may  be  more  or  less  injurious  to  the  owner ;  hut 
precludes  the  acquisition  of  any  title,  easement,  or  permanent  appropri- 
ation of  the  land  from  the  owner,  without  an  actual  payment  or  ten- 
der of  a  Just  compensation.  Such  occupation  becomes  unlawful, 
unless  the  title  or  the  easement  is  acquired  within  a  reasonable 
time ;  otherwise  the  occupiers  become  trespassers  ab  initio} 

It  is  not  necessary  that  property  should  be  "  taken "  in  a  literal 
sense  in  order  to  entitle  the  owner  to  compensation.  A  serious 
interruption  to  the  common  and  necessary  use  of  property  may  amount 
to  a  taking  and  entitle  the  owner  to  compensation,  although  the 
land  itself  is  not  taken  from  him ;  as,  where  water  is  set  back,  or 
earth  and  sand  is  cast  thereon,  or  a  structure  is  erected  thereon, 
under  a  statute  authorizing  such  acts  for  the  public  benefit.^  Thus, 
a  railway  company,  claiming  to  act  under  legislative  authority, 
removed  a  natural  barrier  situated  north  of  E.'s  land,  which  had 
always  before  completely  protected  his  meadow  from  the  effects  of 
floods  and  freshets  in  a  neighboring  river.  In  consequence  of  this 
removal,  the  waters  of  the  river,  in  times  of  floods  and  freshets, 
sometimes  flowed  on  to  E.'s  land,  carrying  sand,  gravel,  and  stone 
thereon.  It  was  held  that  this  was  a  taking  of  E.'s  property,  within 
the  meaning  of  the  constitutional  prohibition ;  and  that  the  legisla- 
ture could  not  authorize  the  infliction  of  such  an  injury  without 
making  provision  for  compensation.  The  principle  must  be  the 
same,  whether  the  owner  is  wholly  deprived  of  the  use  of  his  land 
or  only  partially  deprived  of  it ;  although  the  amount  or  value  of 
the  property  taken  in  the  two  instances  may  widely  differ.  A  par- 
tial, but  substantial,  restriction  of  the  right  of  user  may  not  anni- 
hilate all  the  owner's  rights  of  property  in  the  land,  but  it  is  none 
the  less  true  that  a  part  of  his  property  is  taken.  Taking  a  part  is 
as  much  forbidden  by  the  Constitution  as  taking  the  whole.  The 
difference  is  only  one  of  degree  ;  the  quantum  of  interest  may  vary, 
but  the  principle  is  the  same.     In  asserting  a  right  to  maintain  such 

1  Cushman    v.   Smith,   84    Me.    247;         ^  pu^peUy  „.  Green  Bay  Co.,  13  Wall. 
Kichols  V.  Somerset  &  Kennebec  E.  E.     (TI.  S.)  166. 
Co.,  43  Me.  356. 
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a  cut,  a  railroad  company  necessarily  asserts  the  right  to  produce  all 
the  results  which  naturally  follow  from  the  existence  of  the  cut. 
In  effect  it  thus  asserts  a  right  to  discharge  water  on  the  land. 
Such  a  right  is  an  easement.  A  right  of  occasional  flooding  is  just 
as  much  an  easement  as  a  right  of  permanent  submerging ;  it  belongs 
to  the  class  of  easements  which  are  by  their  nature  intermittent,  — 
that  is,  usable  or  used  only  at  times.  An  easement  is  property,  and 
is  within  the  protection  of  the  constitutional  prohibition.*  The 
flooding  of  land  owned  by  private  individuals,  by  the  placing  of 
artificial  obstructions  in  the  bed  of  a  river,  is  a  taking  of  the  land, 
within  the  meaning  of  the  provision  of  the  Wisconsin  constitution 
requiring  compensation  to  be  made  for  private  property  taken  for 
public  use.  Consequently,  an  act  authorizing  the  construction  of  a 
dam  in  a  running  Stream,  which  would  cause  such  flooding  of  pri- 
vate land,  and  not  providing  for  compensation  to  the  owners  is 
unconstitutional  and  void.^  A  statute  which  authorizes  an  entry 
upon  land,  for  the  purpose  of  making  the  preliminary  or  final  sur- 
veys for  a  corporate  work,  before  compensation  is  made,  is  constitu- 
tional, if  it  makes  suitable  provision  for  compensation  in  case  the 
land  is  subsequently  taken  therefor.  Unless  the  legislature  possess 
power  to  authorize  an  entry  for  this  purpose,  a  clause  of  the  Consti- 
tution permitting  private  property  to  be  taken  for  public  use,  upon 
making  just  compensation,  would  be  nugatory.  A  constitutional 
provision  that  private  property  shall  not  be  taken  for  public  use, 
etc.,  does  not  prohibit  the  legislature  from  permitting  an  entry  to  be 
made  upon  the  property  of  an  individual,  iot  the  purpose  of  a  pre- 
liminary examination.  The  prohibition  relates  only  to  the  takiiig  it 
for  public  use  without  just  compensation.^ 

The  use  by  a  company  of  land  adjoining  their  railroad,  for  a  cart- 
way while  constructing  their  road,  is  not  within  the  limits  of  the 
commissioner's  appraisal,  especially  when  it  appears  that  the  land 
taken  for  the  road  is  sufiiciently  ample  in  width  for  cartways. 
Such  use  is  prima  facie  for  the  purposes  of  convenience,  not  of 
necessity,  and  without  the  consent  of  the  owner  of  the  land  is 
ordinarily  a  mere  trespass.  The  only  use  of  adjoining  lands,  for  pas- 
Sage  during  the  construction  of  a  railroad,  that  can  come  within  the 
limits  of  the  appraisal,  extends  to  gaining  access  to  the  land  taken.* 

1  Eaton  V.  B.  C.  &  M.  R.  K.,  51  N.  H.         »  Polly  v.  Saratoga  &  "Washington  K.  R. 

604.  Co.,  9  Barb.  (N.Y.)  449. 

"  Arimond  u.   Oreen  Bay,  &o.  Canal        *  Sabin  v.  Vermont  Central  R.  R.  Co., 

Co.,  31  Wis.  316.  25  Vt.  363. 
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In  an  English,  case  a  corporation,  having,  under  the  act  of  Parliar 
ment,  right  to  take  land  for  certain  public  works,  gave  notice  to  the 
owner  of  the  inheritance,  of  an  intention  to  take  it.  They  then 
entered  regularly  upon  the  land  for  the  purpose  of  surveys,  etc.,  and 
afterwards  their  contractors,  without  the  knowledge  of  the  corpora- 
tion, but  with  the  assent  of  the  occupying  tenants,  brought  some 
wagons,  and  rails,  and  other  implements  on  the  land,  and  there 
left  them,  but  did  not  commence  the  works,  or  do  any  damage. 
This  was  done  without  obtaining  the  assent  of  the  plaintiff,  but  it 
became  known  to  his  agent  in  the  end  of  December.  In  the  begin- 
ning of  the  following  February,  without  any  previous  communica- 
tion with  the  defendants,  he  filed  his  bill  for  an  injunction  to 
restrain  them  from  allowing  the  wagons,  etc.,  to  remain  on  the  land, 
and  from  taking  possession  of  the  land  until  they  had  complied 
^ith  the  provisions  of  the  lands  clauses  consolidation  act.  It  was 
held  that  though  the  corporation  were  bound  by  the  acts  of  their 
contractors,  the  acts  done  were  not  a  taking  possession  within  the 
meaning  of  the  act,  and  that  the  bill  was  improperly  filed.^ 

If  a  person's  land  is  taken,  be  is  then  entitled  to  have  his  damages 
assessed  for  probable  consequential  injuries ;  but  except  under  pecu- 
liar statutes,  a  person  where  land  is  not  taken  has  no  remedy,  either 
by  having  his  damages  assessed  under  the  statute  or  by  an  action 
therefor.  Thus,  if  a  railway  is  laid  along  the  border  of  a  person's 
land,  but  no  portion  of  his  land  is  taken,  while  he  is  burdened  with 
the  duty  of  fencing  occasioned  by  such  act,  yet  his  damages  are 
purely  consequential ;  ^  and  the  same  is  also  true  of  the  construction 
of  a  railway  so  near  the  buildings  of  another  that  the  vibration  and 
jarring  from  the  motion  of  its  trains  injures  its  walls,  and  the  smoke 
and  cinders  from  the  engines  are  cast  thereon  from  a  proper  opera- 
tion of  the  road ;  the  rule  is,  pLamnum.  absque  injuria.^ 

The  making  of  a  public  improvement  in  the  vicinity  of  private 
property,  which  is  incidentally  injured  thereby,  but  no  part  of  which 
is  taken  or  used  for  the  construction  of  the  work,  is  not  a  taking 
of  private  property  for  public  use,  within  the  constitutional  provision 

1  Standish  v.  Mayor,  &c.  of  Liverpool,  juries  resulting  to  adjacent  buildings  from 
1  Drew.  1.  tunnelling    under  a,  street,   which   were 

2  Kennett's  Petition,  24  N.  H.  139.         the  natural  and  inevitable  result  of  such 
*  Goggswell  V.  N.  Y.  &  N.  H.  E.  R.     operation,  whether  guilty  of  negligence  in 

Co.,  48  N.  Y.  Superior  Court,  31.     But  prosecuting  the  work  or  not ;  and  that, 

see  Baltimore  &  Potomac  K.  E.  Go.  v.  there  being  no  other  remedy  provided  by 

Eeaney,  42  Md.  117,  where  it  was  held  statute,  an  action  for  the  damages  would 

that  a  railway  company  was  liable  for  in-  Ue. 
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requiring  the  payment  of  compensation.^  Thus  a  corporation,  in 
constructing  their  works,  raised  a  high  embankment  near  to,  and  in 
front  of,  the  plaintiff's  house,  so  that  the  plaintiff  could  not  pass  and 
repass  to  and  from  the  same,  and  for  this  injury  the  plaintiff  claimed 
damages.  It  was  held  that  as  the  charter  of  the  company ,only  re- 
quired them  to  make  compensation  for  lands  which  were  taken  for 
the  corporate  purposes,  they  were  not  liable  for  such  consequential 
damages  ;  that  simply  affecting  land  injuriously,  by  the  construction 
of  their  works,  was  not  a  taking  of  it  for  public  use,  within  the  pur- 
view of  the  Constitution;  that  the  company  were  justified,  under 
their  charter,  in  building  their  road  in  a  prudent  and  reasonable 
manner,  and  could  not  be  subjected  to  damages  resulting  to  indi- 
viduals whose  lands  had  not  been  taken  by  them.*  But  where  a 
railroad  company,  having  power  by  charter  to  take  land,  and  being 
made  liable  for  aU  damages  to  any  person  or  persons,  excavated  a 
lot  adjoining  the  plaintiff's,  so  as  to  weaken  the  foundations  of  his 
house,  and  erected  an  embankment  in  the  highway  opposite  his 
house,  so  as  to  obscure  the  light,  and  render  it  otherwise  unfit  for 
use,  —  it  was  held  that  although  this  did  not  constitute  a  taking  of 
the  plaintiff's  land  within  the  meaning  of  the  charter,  yet  the  com- 
pany were  bound  to  make  compensation  for  consequential  damages.^ 
It  is  not  a  good  objection  to  a  proceeding  to  ascertain  the  value 
of  land  taken  for  public  use  by  authority  of  law,  that  it  had  been 
previously  taken  possession  of  without  authority.*  Nor  will  a 
company  be  deprived  of  the  power  to  take  land  for  the  necessary  use 
of  their  works,  when  the  emergency  arises,  by  having  previously 

•  Alexander  v.  City  of  Milwaukee,  16  Barb.  (N.  Y.)  405.     Compare  Eed  River 

Wis.  247.  Bridge  Co.  ■».  Clarksville,  1  Sneed  (Tenn.), 

2  Richardson  v.  Vermont  Central  K.  R.  176.   Where  a  corporation  located  a  plank- 
Co.,  25  Vt.  465.  road  upon  a  county  road,  it  was  held  that 

'  Bradley  v.  TSew  York  &  New  Haven  the  corporation  was  liable  for  damages 
R.  E.  Co.,  21  Conn.  294.  Injury  to  a  caused  by  making  such  road,  that  is,  by 
mill-privilege  upon  a  navigable  stream,  by  endangering  the  stability  of  houses  along 
a  rise  in  the  waters  caused  by  improve-  the  line  of  the  road  by  excavations.  The 
ments  in  the  navigation,  was  held  not  a  grant  of  the  right  of  locating  a  plank- 
taking  of  private  property  which  is  a  sub-  road  upon  a  county  road  does  not  ex- 
ject  of  compensation.  Canal  Appraisers  elude  the  idea  that  the  owner  of  the  soil 
V.  Tibbits,  17  Wend.  (N.  Y.)  571.  over  which  the  road  passes  should  have 
Though  a  franchise,  that  is,  the  right  to  compensation  for  any  injury  he  may  sus- 
maintain  a  toll-bridge,  is  private  prop-  tain  by  changing  a  county  road  into  a 
erty,  a  diminution  of  its  productiveness,  plank-road.  Williams  v.  Natural  Bridge 
by  means  of  the  opening  of  a  free  high-  Plank-Road  Co.,  21  Mo.  580. 
way  in  the  neighborhood,  is  not  a  taking  *  Borough  of  Harrisburg  v.  Crangle,  3 
of  it  within  the  provision  of  the  Consti-  W.  &  S.  (Fenn.)  460. 
tution.    Matter  of  Hamilton  Avenue,  14 
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attempted  to  take  it  for  other  purposes,  not  warranted  by  their 
act.^  But  the  power  of  taking  land  by  a  company  is  exhausted  by  a 
location ;  the  company  cannot  be  indulged  with  another  choice.^ 
But  where  a  railway  company  has  power  to  take  a  certain  quantity 
of  land,  that  power  is  not  exhausted  by  their  taking  in  the  first 
instance  a  smaller  quantity,  if  they  subsequently  find  that  the 
quantity  comprised  in  their  first  purchase  is  not  sufficient  for  their 
works.  Thus,  a  railway  company,  having  given  notice  of  their 
intention  to  build  a  railway  under  an  individual's  land  by  means  of 
a  tunnel,  and  to  treat  with  him  for  the  amount  of  compensation,  are 
not  thereby  precluded  from  afterward  giving  notice  of  their  inten- 
tion to  take,  or  from  appropriating  the  surface  of  the  same  land, 
where  they  find  that  the  making  of  the  tunnel  is  impracticable  or 
dangerous  to  the  buildings  on  the  surface* 

Where  the  legislature  confers  the  power  upon  two  railway  com- 
panies to  purchase  compulsorily  the  same  piece  of  land,  and  one 
company  has  taken  the  land  and  constructed  its  road  upon  it, 
equity  will  enjoin  the  other  company  from  proceeding  to  take  it 
compulsorily  for  its  use,  until  the  conflicting  rights  of  the  com- 
panies are  determined  by  a  trial  at  law.* 

Sec.  232,  Conditions  precedent.  —  Where  the  statute  imposes  any 
conditions  upon  a  railway  corporation,  precedent  to  their  right  to 
condemn  lands  for  the  use  of  their  railway,  they  must  be  fully 
and  specifically  performed,  to  give  validity  to  their  proceedings. 
Thus,  if  the  charter  or  general  law  requires  that  they  shall  first 
apply  to  the  owners,  and  endeavor  to  agree  upon  the  amount  of 
compensation,  unless  it  is  shown  that  the  owner  is  absent  or  legally 
incapacitated,  they  cannot  proceed  to  take  the  necessary  proceedings 
for  condemnation,  until  they  have  made  a  bond  fide  efibrt  to  comply 
with  the  statute.^    And  the  petition  should  set  forth  that  a  bond 

1  Webb  V.  Manchester  &  Leeds  By.  '  Eeitenbaugh  v.  Chester  Valley  B.  R. 
Co.,  1  Eng.  Ry.  Cas.  576;  Simpson  v.  Co.,  21Penn.  St.  100.  Before  condemna- 
Lancaster  &  Carlisle  Ey.  Co.,  4  Eng.  By.  tiou  of  private  land  for  the  use  of  the 
Cas.  625  ;  Williams  v.  South  Wales  Ry.  United  States  can  be  had  under  the  act 
Co.,  3  De  G.  &  S.  Soi.  of  1859,  the  government  must  have  sought 

2  Neal  V.  Pittsburgh,  &c.  B.  R.  Co.,  2  to  buy  at  a  stated  price,  and  it  is  only 
Grant's  Cas.  (Penn.)  137.  a  disagreement  upon  the  price  which  can 

•  Stamps  V.  Birmingham,  &c.  By.  Co.,  authorize  proceedings  for  condemnation 
7  Hare,  251.  under  this  act.     Gilmer  v.  Lime  Point,  19 

*  Manchester,  &e.  Ry.  Co.  v.  Great  Cal.  47.  In  Stacey  v.  Vt.  Central  R.  R. 
Northern  Ry.  Co.,  9  Hare,  284;  Lancas-  Co.,  27  Vt.  39,  Isham,  J.,  said:  "It 
ter  &  Carlisle  Ry.  Co.  v.  Maryport  &  Car-  appears  from  the  case  also,  that  in  Febru- 
lisle  Ry.  Co.,  Eng.  Ry.  Cas.,  504.  ary,  1850,  the  defendants  changed  their 
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fide  effort  has  been  made  to  agree  with  the  owner,  or  a  sufficient 
excuse  therefor.^    It  would  be  impossible  to  define  specifically  what 


line  of  road  by  locating  the  same  on  other 
land  than  that  of  the  plaintiff,  and  upon 
which  their  road  has  heeu  constructed. 
That  alteration  of  their  line  of  the  road 
has  superseded  the  necessity  of  taking  the 
plaintiff's  land  on  which  the  road  was  first 
surveyed.  The  right  of  the  corporation  to 
change  the  line  of  their  road  is  given 
them  by  the  15th  section  of  their  charter, 
which  provides  that  if  the  directors  of  that 
company,  for  any  cause,  shall  deem  it  ex- 
pedient, they  may  change  the  location  of 
such  parts  of  their  road  as  they  shall  deem 
proper.  That  change  in  the  line  of  their 
road,  however,  will  operate  as  an  abandon- 
ment of  their  former  survey  on  the  plain- 
tiff's land,  so  that  the  company  can  no 
longer  claim  any  right  or  interest  in  the 
land  itself,  or  to  any  easement  growing 
out  of  it,  in  consequence  of  that  survey 
having  been  made.  That  doctrine  has 
been  expressly  held  in  Massachusetts,  in 
relation  to  highways.  Commonwealth  v, 
Westborough,  3  Mass.  406,  and  Same  v. 
Cambridge,  7  Mass.  163,  and  the  same 
effect,  we  think,  will  follow  in  cases  of 
this  character.  The  result  is,  that  the 
plaintiff  retains  his  land  free  from  any  in- 
cumbrance arising  from  that  location  or 
survey  of  the  road.  That  abandonment 
of  the  line  of  the  road  over  the  plaintiff's 
land,  however,  does  not  necessarily  super- 
sede his  claim  for  damages.  The  right  to 
recover  those  damages,  whether  liquidated 
by  the  agreement  of  the  parties  or  by  com- 
missioners, is  not  necessarilj&defeated  by 
that  act  of  the  company.  If  the  land  has 
once  been  taken,  if  the  company,  for  any 
period  of  time,  have  been  seised  and  pos- 
sessed of  the  land  so  appraised,  or  if  the 
plaintiff  has  had,  at  any  time,  a  perfected 
right  to  the  damages  awarded  by  the  com- 
missioners, a  subsequent  abandonment  of 
that  location,  and  the  establishment  of  a 
new  line  for  the  road,  will  have  no  effect 
to  defeat  the  plaintiff's  claim  for  the  dam- 
ages which  have  been  awarded  to  him. 


Westbrook  v.  North,  2  Me.  179 ;  Hamp- 
ton 11.  Coffin,  4  N.  H.  517  ;  Harrington 
1).  Comm'rs  of  Berkshire,  22  Pick.  (Mass.) 
267 ;  Hawkins  v.  Eochester,  1  Wend. 
(N.  Y.)  53.  Under  such  circumstances 
the  plaintiff  would  be  entitled,  on  the 
abandonment  of  that  location,  to  the  land 
free  from  any  encumbrance  of  that  charac- 
ter, and  also  to  the  damages  which  were 
allowed  to  him.  The  important  question 
in  the  case  therefore  arises,  whether  the 
Vermont  Central  Railroad  Company  have 
ever  been  seised  or  possessed  of  this  land 
of  the  plaintiff 's,  and  for  which  the  award 
of  the  commissioners  was  made  ;  or  has 
the  plaintiff  ever  had  a  vested  right  to  the 
damages  which  were  awarded  on  that  sur- 
vey of  the  road.  The  determination  of 
these  questions  depends  upon  the  construc- 
tion which  is  to  be  given  to  the  7th  sec- 
tion of  the  charter  of  this  company.  Wc 
.obviously  can  derive  but  little  aid  on  this 
subject  from  adjudged  cases  in  other  States, 
unless  they  have  arisen  upon  some  statu- 
tory provision,  embracing  substantially 
the  specific  provisions  of  that  section  of 
this  charter.  By  that  section  it  is  pro- 
vided that  when  land  or  other  real  estate 
is  taken  by  the  corporation  for  the  use  of 
their  road,  and  the  parties  are  unable  to 
agree  upon  the  price  of  the  land,  the  same 
shall  be  ascertained  and  determined  by 
commissioners,  together  with  the  charges 
and  costs  accruing  thereon,  and  upon  the 
payment  of  the  same,  or  by  depositing  the 
amount  in  a  bank  as  shall  be  ordered  by 
the  commissioners,  the  company  shall  be 
deemed  to  be  seised  and  possessed  of  all  such 
lands  as  sTuill  have  been  appraised.  This 
provision  is  quite  specific  in  stating  what 
act  on  the  part  of  the  corporation  vests  in 
them  a  right  to  the  land.  They  derive 
no  title  to  the  land  or  any  easement  grow- 
ing out  of  it  from  the  fact  of  their  having 
surveyed  the  road  across  the  plaintiff's 
land,  or  having  placed  that  survey  on 
record,  nor  by  having  the  damages  ap- 


1  Reitenbangh  v.  Chester  Valley  B.  R. 
Co.,  ante.  If,  however,  the  petition  in 
the  first  instance  fails  to  set  forth  these 


facts,  it  may  be  amended.    Pennsylvania 
E.  E.  Cd.  v.  Porter,  29  Penn.  St.  165. 
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a  railway  company  must  do  in  order  to  entitle  it  to  condemn  lands 
for  its  use,  because  in  every  case  it  depends  upon  the  provisions  of 

been  dissatisfied  with  the  estimate  placed 
upon  the  land,  or  could  have  procured 
a  more  eligible  site  for  the  location  of  their 
road,  they  would  have  been  at  liberty,  be- 
fore such  acceptauee,  wholly  to  renounce 
the  inquisition.  The  proprietors  of  the 
land  could  have  no  authority  to  coerce  the 
company  into  its  adoption.'  The  sam^ 
doctrine  was  sustained  in  the  case  of 
Bloodgood  V.  Mohawk  &  Hud.  R.  R.  Co., 
18  Wend.  (N.  Y.)  10,  19.  In  that  case 
the  company  were  authorized  to  enter 
upon  the  land  and  make  such  examina- 
tions and  surveys  as  were  necessary  to  de- 
termine the  most  advantageous  route  for 
the  road,  and  to  take  the  same  for  that 
purpose  ;  provided,  that  all  land  so  taken 
shall  be  purchased  by  the  company  of  the 
owner,  and  in  case  of  a  disagreement  as  to 
the  price  or  value  of  the  land,  commission- 
ers were  to  be  appointed  to  determine  the 
same,  cmd  upon  payment  of  suck  damages 
with  the  costs,  or  depositing  the  same  in  a 
bank  in  the  city  of  Albany,  then  the  corpo- 
ration shall  be  deemed  to  be  seised  amd  pos- 
sessed of  the  lamd  so  appra/ised.  It  will  si 
once  be  perceived,  that  the  provisions  of 
that  charter  are  not  only  similar  in  this 
respect  to  that  of  the  Vermont  Central 
Railroad  Company,  but  that  they  are  ex- 
pressed in  very  similar  language.  The 
Chancellor  remarked  'that  this  provision 
-should  be  considered  in  the  nature  of  a 
condition  precedent,  not  only  to  the  ac- 
quisition of  the  legal  title  to  the  land,  but 
also  to  the  right  to  enter  and  take  the 
permanent  possession  of  the  land  for  the 
use  of  the  corporation.'  It  is  very  clear, 
from  these  cases,  that  as  the  Vermont 
Central  Railroad  Company  have  never 
paid  or  deposited  the  amount  of  that  award 
of  the  commissioners  for  the  benefit  of 
the  plaintiff,  as  ordered  by  them,  that  the 
company  have  never  acquired  any  right  or 
title  to  the  land  appraised,  or  to  any  ease- 
ment growing  out  of  it ;  and  that  none  can 
now  be  acquired  under  those  proceedings. 
The  aljandonment  of  that  location,  and 
the  adoption  of  a  new  route,  and  the  con- 
struction of  their  road  thereon,  will  pre- 
vent the  acquisition  of  any  such  title  or 
the  perfection  of  any  such  right.     It  is 


^praised  by  commissioners,  and  causing 
their  award  to  be  recorded.  The  statute 
is  express,  that  the  payment  or  deposit  of 
the  money  according  to  the  award  must  be 
made  before  any  such  right  accrues.  Un- 
til that  payment  is  made,  the  company 
have  no  right  to  enter  upon  the  land  to 
construct  the  road  or  exercise  any  act  of 
ownership  over  the  same.  A  court  of 
equity  would  enjoin  them  from  exercising 
any  such  right,  or  they  might  be  prose- 
cuted in  trespass  at  law.  The  survey  and 
appraisal  of  damages  are  merely'preUminp 
ary  steps  to  ascertain  the  terms  upon  which 
the  land  can  be  taken  for  such  purposes, 
if  the  company  shall  see  fit  to  use  the 
same  for  the  construction  of  their  road.  If 
it  is  accepted,  and  the  company  conclude 
to  take  the  land,  that  acceptance  and  that 
taking  is  consummated  only  by  a  payment 
or  deposit  of  the  money,  for  the  use  of  the 
owner  of  the  land,  as  awarded  and  directed 
by  the  commissioners.  The  case  of  the  Balti- 
more &  Susquehanna  R.  B.  Co.  o.  Nesbit 
et  al.,  10  How.  (U.  S.)  395,  is  very  decis- 
ive on  this  question.  In  that  case  land 
was  taken  by  the  company  under  a  charter 
granted  by  the  State  of  Maryland.  Under 
a  provision  in  their  charter,  the  damages 
were  assessed  by  a  jury,  and  that  assess- 
ment was  confirmed  by  the  court.  In  that 
case,  as  in  this,  the  road  was  located,  and 
the  damages  conclusively  determined  and 
settled,  so  that  no  further  litigation  could 
>arise  on  that  matter.  In  that  case  as  in 
this  also,  the  charter  provided  that  the 
payment,  or  tender  of  payment  of  such 
valuation  should  entitle  the  company  to 
'the  estate  or  land  as  fully  as  if  it  had  been 
conveyed.  The  charter  of  that  company 
and  of  this,  in  all  particulars  important 
upon  this  question,  are  substantially  simi- 
lar. The  court  remarked,  '  that  it  is  the 
payment  or  tender  of  the  value  assessed  by 
the  inquisition  which  gives  the  title  to  the 
company,  and  consequently  without  such 
payment  or  tender  no  title  could,  by  the 
■very  terms  of  the  law,  have  passed  to 
them.'  They  further  observed,  'that  it 
can  hardly  be  questioned,  that  without 
acceptance  in  the  mode  prescribed,  the 
company  were  not  bound ;  that  if  they  had 
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its  charter  or  the  general  law  under  which  it  is  formed,  and  in  aU 
cases  all  the  conditions  precedent  to  the  exercise  of  this  power 


insisted,  however,  that  though  the  corpora- 
tion have  no  right  to  the  land,  and  have 
never  been  seised  or  possessed  of  the  same, 
yet  that  the  plaintiH',  under  the  provisions 
of  that  act,  has  acquired  a  vested  right  to 
the  damages  awarded  by  the  commission- 
ers, and  that  that  right  became  vested  in 
him  when  the  award  was  made  and  re- 
corded. The  statute  requires  'that  the 
commissioners  shall  determine  the  dam- 
ages which  the  owner  of  the  land  may 
have  sustained,  or  shall  be  likely  to  sus- 
tain, by  the  oeeupaMon  of  the  same  for  the 
purposes  aforesaid.'  The  actual  taking 
and  occupation  of  the  same  for  such  pur- 
poses is  the  foundation  upon  which  the 
binding  character  of  that  award  is  made 
to  rest.  It  is  those  circumstances  which 
the  commissioners  are  to  take  into  con- 
sideration in  ascertaining  the  amount  of 
damages.  If,  therefore,  the  land  has 
never  been  taken  by  the  company  in  a 
manner  in  which  they  can  legally  occupy 
the  same,  no  damages  have  arisen,  or  can 
arise,  from  that  cause.  When  the  corpo- 
ration obtains  a  vested  right  to  the  land, 
or  to  the  easement,  the  landholder  has  a 
vested  right  to  the  damages  ;  that  specific 
act  which  vests  the  right  in  them,  gives 
also  a.  vested  right  to  the  owner  of  the 
land.  These  respective  rights  are  correla- 
tive, and  have  a  reciprocal  relation ;  the 
existence  of  one  depends  upon  the  exist- 
ence of  the  other.  If  the  corporation  have 
no  vested  right  to  the  land,  the  owner  oi 
the  land  has  no  vested  right  to  the  price 
which  was  to  be  paid  for  it.  This  is  the 
very  ground  upon  which  the  cases  were 
sustained,  to  which  we  were  referred  in  the 
2  Me.  179 ;  4  N.  H.  517 ;  and  1  Wend. 
(N.  Y. )  53.  Two  of  these  cases  were  in 
assumpsit,  and  the  other  in  debt  for  the 
recovery  of  a  sum  awarded  for  land  taken 
for  similar  purposes.  The  land-owner  was 
allowed  to  recover  his  damages,  and  was 
treated  as  having  a  vested  right  to  them  ; 
as  a  vested  right  to  the  easement  in  the 
land  had  been  acquired,  for  which  those 
damages  had  been  given  as  a  compensa- 
tion. That  is  also  the  doctrine  of  the 
case  in  the  10  How.  (U.  S. )  896,  for  on 
that  ground  alone  was  sustained  the  con- 


stitutionality of  the  act  of  Maryland,  in 
causing  to  be  vacated  the  first  appraised, 
and  ordering  a  new  inquisition  to  be 
taken.  As  there  had  been  no  pajrment 
or  tender  of  the  damages  assessed,  there 
was  no  vested  right  to  the  land,  and  for 
that  reason  the  act  was  held  constitutional 
in  vacating  the  first  inquisition.  On  the 
same  ground,  and,  for  that  reason  specific- 
ally assigned,  the  court  in  the  case  of  Har- 
rington V.  Berkshire,  22  Pick.  (Mass.)  267, 
granted  a  mandamus  to  enforce  the  pay- 
ment of  damages  awarded  to  the  land- 
holder. The  road  had  been  laid,  the  title 
to  the  easement  under  their  statute  had 
vested,  and  for  that  reason,  the  party  bad 
a  vested  right  to  the  damages  awarded. 
We  know  of  no  case,  neither  have  we 
been  referred  to  any,  in  which  such  dam- 
ages have  been  recovered,  or  in  which  the 
owner  of  the  land  has  been  considered  as 
having  a  vested  right  to  the  same,  when 
the  corporation  had  acquired  no  right  to 
the  land,  or  to  an  easement  growing  out 
of  it.  There  is  no  propriety  or  consistency 
in  saying  that  the  plaintiff  shall  recover 
this  comjjensation  for  land  which  has  never 
been  taken  or  purchased  from  him ;  that 
this  company  shall  pay  for  a  right  or  an 
easement,  which  they  never  had,  and 
which  they  never  could  legally  enjoy. 
If  the  line  of  this  road  had  been  so  varied 
as  to  run  over  another  portion  of  the 
plaintiff's  land,  it  would  hardly  be  con- 
tended that  he  would  be  entitled  to  a 
double  compensation  ;  yet  such  would  be 
the  result  if  this  action  can  be  sustained. 
The  cases  in  England  have  no  definite 
bearing  upon  this  subject,  nor  are  they  in 
conflict  with  the  construction  we  have 
given  to  the  provisions  of  this  charter. 
In  that  country,  generally,  the  i-ailroad  is 
located,  and  its  courses  definitely  defined, 
when  the  application  is  made  to  Parlia- 
ment for  a  charter.  When  a  charter  is 
granted,  it  is  based  upon  that  location, 
and  authority  is  granted  to  take  that 
specific  land  for  that  purpose.  The  owner 
of  the  land  is  required  to  specify  the  sum 
he  demands  for  it,  and  if  not  assented  to, 
inquisition  is  to  be  made  to  determine  the 
value  of  the  land.     Burkinshaw  v.  Bir- 
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must  be  performed,  and  all  the  steps  required  must  be  taken.^    If 
the  statute  requires  that  the  line  shall  be  surveyed  and  the  proposed 


mingham  &  Oxford  Ky.  Co.,  5  Eng.  Law  & 
Eq.  492.  Under  those  charters  it  has  been 
held  that  if  no  inquisition  is  made,  the 
company  are  bound  to  pay  the  sum  speci- 
fied, and  not  only  has  payment  been  en- 
forced by  mandamus,  but  the  company 
have,  by  the  same  process,  been  compelled 
to  cany  into  effect  all  the  powers  delegated 
to  them  by  their  charter.  Blakemore  v. 
Glamorganshire  Canal  Navigation,  1  My. 
&  K.  162,  163 ;  Regina  v.  The  Eastern 
Counties  Ey.  Co.,  10  Ad.  &  El.  531; 
Regina  v.  The  York  &  North  Midland  Ey. 
Co.,  16  Eng.  Law  &  Eq.  299.  That  doc- 
trine, however,  has  since  been  overruled 
in  the  Exchequer  Chamber,  to  which  the 
last  cited  case  was  can-ied  on  a  writ  of 
error.  York  &  N.  Midland  Ey.  Co.  v. 
Regina,  18  Eng.  I^aw  &  Eq.  206,  207,  208. 
Those  charters  are  now  treated  as  confer- 
ring conditional  powers  to  take  the  land 
on  making  compensation  for  it.  The  ob- 
servations of  Jebvis,  C.  J.,  in  the  last 
case,  are  very  appropriate  and  applicable 
to  the  rights  of  the  parties  under  this 
charter  :  '  The  company  may  take  land  ; 
if  they  do  they  must  make  full  compensa- 
tion. The  words  of  the  statute  are  per- 
missive, and  only  impose  the  duty  of 
making  full  compensation  to  each  land- 
holder, as  the  option  of  taking  the  land  of 
each  is  exercised.'  This  case,  as  well  as 
the  case  of  Burkinshaw  v.  The  Birming- 
ham &  Oxford  Ry.  Co.,  4  Eng.  Law  & 
Eq.  489,  establishes  the  correlative  and 
reciprocal  relation  existing  between  the 
right  of  the  company  to  the  land,  and  the 
right  of  the  owner  of  the  land  to  the  dam- 
ages awarded.  If  the  land  has  been  taken 
in  such  a  manner  as  to  vest  in  the  com- 
pany a  right  to  the  use  and  occupancy  of 
it,  compensation  is  to  be  made ;  but  no 
right  to  such  compensation  can  exist 
where  the  land  has  not  been  taken.  The 
authorities  upon  the  questions  involved  in 
this  case,  we  think,  are  more  than  ordina- 
rily clear  and  decisive,  and  fully  establish 
the  principle  that  the  plaintiff  has  no 
claim  to  these  damages,  as  the  land  has 
never  been  taken  or  occupied  by  the  cor- 
poration for  the  purposes  mentioned  in 
their  charter ;  and  that  the  payment  of  the 


money  as  awarded  by  the  commissioners 
is  necessary,  and  is  to  be  treated  as  a  con- 
dition precedent  to  the  right  of  the  com- 
pany to  the  land,  or  to  any  easement 
growing  out  of  it.  In  Neal  v.  Pittsburgh 
&  Connellsville  E.  E.  Co.,  31  Penn.  St. 
19,  it  is  held  that  where  a  railway  com- 
pany had  located  their  road  through  a 
man's  land  and  had  the  damages  assessed 
by  viewers  and  confirmed  by  the  court, 
the  owner  of  the  land  was  entitled  to  exe- 
cution for  the  amount  as  upon  a  judgment 
in  his  favor,  although  the  company  had  not 
taken  possession,  and  had  instituted  pro- 
ceedings to  ascertain  the  advantages  of 
another  route  with  a  view  to  change  the 
location.  The  court  say  :  '  Though  rail- 
road companies  may  make  experimental 
surveys  at  pleasure  before  finally  locating 
their  road,  yet  certainly  it  has  never  been 
granted  to  them  to  have  experimental  suits 
at  law  as  a  means  of  chaffering  with  the 
land-owners  for  the  cheapest  route.' " 

*  Whiteman  v.  Wilmington,  &c.  R.  E. 
Co.,  2  Harr.  (Del.)  514  ;  Blaisdell  v. 
Winthrop,  118  Mass.  138 ;  Adams  v. 
Saratoga,  &c.  R.  E.  Co.,  10  N.  Y.  328  ; 
White  V.  Nashville,  &c.  R.  E,  Co.,  7 
Heisk.  (Tenn.)  518;  Lund  v.  New  Bed- 
ford, 121  Mass.  286  ;  Wamesit  Power  Co. 
V.  Allen,  120  Mass.  352  ;  City  of  Buffalo, 
in  re;  Derby  v.  Framingham,  &c.  E.  R. 
Co.,  119  Mass.  316  ;  Levering  v.  Philadel- 
phia, &c.  R.  E.  Co.,  8  W.  &  S.  (Penn.) 
458  ;  O'Hara  v.  Pennsylvania  R.  E.  Co., 
25  Penn.  St.  445  ;  Wilson  v.  Lynn,  119 
Mass.  117  ;  Penn.  E.  E.  Co.  v.  Porter,  29 
Penn.  St.  165  ;  Blaisdell  v.  Winthrop,  118 
Mass.  138.  The  statute  must  be  strictly 
followed,  and  if  the  proceedings  are  required 
to  be  brought  in  the  name  of  the  people, 
they  will  be  void  if  not  so  brought.  Stan- 
ford V.  Worn,  27  Cal.  171 ;  Owners  v. 
Albany,  15  Wend.  (N.  Y.)  374  ;  Currau  v. 
Sbattuck,  24  Cal.  427  ;  West  Va.  Transp. 
Co.  V.  Volcanic  0.  &  C.  Co.,  5  W.  Va.  382; 
Dimmick  ■».  Bradhead,  75  Penn.  St.  464  ; 
Darlington  v.  United  States,  82  Penn.  St. 
382  ;  San  Francisco,  &o.  Water  Co.  v.  Al- 
meda  Water  Co.,  36  CaL  639  ;  Teick  v. 
Conner  County,  11  Minn.  292 ;  Leslie  v. 
St.  Louis,  47  Mo.  474. 
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route  filed  in  the  Secretary  of  State's  office,^  or  tliat  the  damages 
shall  be  appraised  and  tendered  to  the  land-owner,*  or  secured,^  all 
these  things  must  be  done  before  the  right  to  enter  upon  the  land 
exists,  as  well  as  all  other  things  required  by  the  act  creating  the 
corporation  or  by  the  general  statutes. 

Sec.  233.  Abandonment,  effect  of :  What  is,  —  A  railway  com- 
pany may,  if  it  chooses  to  do  so,  abandon  a  right  of  way  which  it 
has  acquired  under  the  statute,  and  in  such  a  case,  unless  it  has, 
under  the  statute,  acquired  an  unconditional  fee  in  the  land,  it  will 
revert  to  the  former  owner.*  But  the  company  is  bound  to  pay  the 
land-owner  the  damages  sustained  from  such  taking,  and  it  cannot 
relieve  itself  from  liability  therefor  by  tendering  a  deed  to  the  land- 
owner, although  such  circumstance  may  go  in  reduction  of  dam- 
ages.^ Where,  however,  proceedings  have  been  instituted  to  assess 
the  damages,  and  money  has  been  paid  to  the  sheriff  or  other  deposi- 
tary designated  by  the  statute,  the  company  cannot,  upon  an  aban- 
donment of  the  location,  recover  back  the  money.*  If,  after  having 
located  its  road  through  one  part  of  a  person's  land,  and  the  damages 
have  been  duly  assessed,  it  abandons  such  location  and  takes  another 
part  of  the  same  person's  land,  the  owner  cannot  in  an  action  of 
trespass  claim  any  damages  for  the  first  taking,  as  he  is  concluded 
by  the  award.^  The  question  as  to  whether  there  has  been  an  aban^ 
donment  or  not,  is  usually  one  of  fact,  to  be  determined  by  the  cir- 
^cumstances  of  each  case,  and  mere  non-user  for  a  long  period,  less 
than  the  period  prescribed  in  the  statute  of  limitations,  as  in  one 
case  thirteen  years,  is  not  sufficient  to  establish  an  abandonment.* 

1  MoiTis  &  Essex  E.  E.  Co.  v.  Blair,  9  '  Barlow  v.  Chicago,  Eook  Island,  &o. 
N.  J.  Eq.  636.  E.  R.  Co.,  29  Iowa,  276.     In  Central  Iowa 

2  Staoey  v.  Vermont  Central  E.  R.  Co.,  R.  R.  Co.  v.  Moulton  &  Albia  E.R.  Co., 
25  Vt.  39 ;  Starr  o.  Camden  &  Amboy  57  Iowa,  249,  it  appeared  that  in  1865 
R.  R.  Co.,  24  N.  J.  L.  592.  the  Iowa  Central  E.  R.  Co.  was  organized 

'  Bensley  v.  Mountain  Lake,  &c.  Co.,  for  the  purpose  of  constructing  a  railroad 

13  Cal.  846.  from  the  "south  line  of  the  State  by  way 

♦  Hastings  v.   Burlington,  &o.  E.  E.  of  Oskaloosa  to  Cedar  Falls,   in   Black 

.Co.,  38  Iowa,  316.  Hawk  County,"  and  previous  to  1888  the 

6  Pinkerton  v.  Boston  &  Albany  R.  E.  company  procured  the  right  of  way  for  the  ' 

Co.,  109  Mass.  627.   Abandonment  is,  how-  purpose  aforesaid  from  the  town  of  Moul- 

ever,  a  defence  to  a  claim  for  any  addi-  ton  to  Albia,  and  did  some  grading  and 

tional  damages  on  an  appeal  from  ad  quod  other  work  on  the  right  of  way  prior  to 

dammim  proceedings.     Hastings  v.  Bur-  and  during  1868.     In  1869  the  Central 

lington,  &c.  E.  R.  Co.,  ante.  E.  R.  Co.  of  Iowa  was  organized,  and  it 

'  Hastings  v.  Burlington,  &c.   E.  E.  acquired  by  purchase  all  the  rights  of  the 

.Co.,  ante.  company  first  named  south  of  Oskaloosa, 

'  Baltimore  &  S.  B.  E.  Co.  v.  Compton,  including  the  right  of  way,  grading,  and 

2  Gill  (Md.),  20.  other  work  done  thereon  between  Moulton 
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But  an  abandonment  may  be  inferred  from  a  mis-user,  —  as,  if  the 
property  is  rented  to  tenants  for  the  purposes  of  a  business  entirely 


and  Albia,  and  it  was  the  right  of  way 
between  said  towns  which  the  defendant 
sought  to  condemn  under  the  right  of  way 
act.  Beginning  in  1869,  and  including 
1871,  the  Central  E.  E.  Co.  of  Iowa  con- 
structed and  purchased  a  line  of  railroad 
from  Albia  north  to  Korthwood,  and  the 
same  has  been  continuously  operated. 
After  1871  additions  were  made  to  the 
road  consisting  of  about  ten  miles  of  coal 
and  side  tracks,  and  the  erection  of  four 
Station-houses,  and  in  that  and  the  suc- 
ceeding year  the  plaintiff  caused  the  line 
between  the  towns  of  Albia  and  Moulton 
to  be  surveyed.  In  October,  1874,  the 
company  became  financially  embarrassed, 
and  a  receiver  was  appointed,  who  had 
charge  of  the  road  until  June,  1879.  Pre- 
vious to  that  tiine  the  road  was  sold  under 
a  decree  of  foreclosure  and  purchased  by  a 
trustee,  who,  under  the  direction  of  the 
court,  turned  it  over  on  the  seventeenth 
day  of  June,  1879,  to  the  plaintiff,  who 
had  been  duly  organized  in  May  of  that 
year.  The  petition  stated  that  neither  of 
the  companies  abandoned  the  line  or  right 
of  way  between  Moulton  and  Albia,  but 
that  the  construction  of  the  road  between 
those  towns  was  prevented  by  financial 
embarrassment,  and  that  plaintiff  "now 
intends  and  expects  to  proceed  with  de- 
spatch to  build  the  whole  distance  from 
Moulton  to  Albia,  or  cause  to  be  built  by 
other  parties  for  the  plaintiff  and  in  its 
interest."  These  allegations  were  denied 
in  the  answer.  The  condemnation  pro- 
ceedings were  commenced  on  the  fifth  day 
of  July,  1879,  and  the  notice  to  the  sheriff 
directed  him  to  have  the  right  of  way  ap' 
praised  as  the  property  of  the  Iowa  Central 
E.  E.  Co.,  or  its  representatives,  under 
and  in  pursuance  of  an  act  of  the  General 
Assembly  passed  in  1870,  as  amended  by 
an  act  passed  in  1874,  to  amend  section 
1260  of  the  Code.  The  notice  directed  the 
sheriff  to  have  assessed  the  roadbed  and 
right  of  way,  "excluding  the  work  done 
thereon."  The  act  of  1870  is  in  substance 
the  same  as  sections  1260  and  1261  of  the 
Code,  and  the  act  of  1874  amending  sec- 
tion 1260  is  as  follows:  "In  any  case 
where  a  railway  constructed  in  whole  or 


in  part  has  ceased  to  be  operated  or  used 
for  more  than  five  years,  or  in  any  case 
where  the  construction  of  a  railway  has 
been  commenced  by  any '  corporation  or 
person  and  work  on  the  same  has  ceased, 
and  has  not  been  in  good  faith  resumed 
for  more  than  five  years,  and  the  same  re- 
mains unfinished,  it  shall  be  deemed  and 
taken  that  such  corporation  or  person  thus 
in  default  has  abandoned  all  right  and  priv- 
ilege over  so  much,  as  remains  unfinished, 
as  aforesaid,  in  favor  of  any  other  corpora- 
tion or  person  which  may  enter  upon  such 
abandoned  work,  as  provided  in  section 
1261 "  of  the  Code.  This  statute  went  into 
force  on  the  fourth  day  of  July,  1874. 
Section  1261  of  the  Code  provides  that 
the  right  of  way,  work,  and  grading  so 
abandoned  may  be  condemned  as  other 
property;  "but  parties  who  have  previ- 
ously received  compensation  in  any  form 
for  the  right  of  way  on  the  line  of  such 
abandoned  railway  which  has  not  been 
refunded  by  them  shall  not  be  permitted 
to  recover  the  second  time  ;  but  the  value 
of  such  roadbed  and  right  of  way,  exclud- 
ing the  work  done  thereon,  when  taken  for 
a  new  company,  shall  be  assessed  to  the 
former  company  or  its  legal  representa- 
tive." Sbevees,  J.,  said :  "Hastherebeen 
an  abandonment  of  the  line  between  Moul- 
ton and  Albia  within  the  meaning  and 
intent  of  the  statute  ?  It  is  insisted  there 
has  not,  because  there  must  be  an  aban- 
donment of  the  whole  road  or  projected 
line ;  that  the  statute  does  not  contem- 
plate a  part  of  a  road  shall  be  regarded  as 
abandoned  when  the  greater  portion  has 
not  only  been  constructed,  but  is  being 
actually  operated.  If  such  had  been  the 
legislative  intent,  it  would,  it  is  said,  have 
been  without  doubt  clearly  expressed  as 
being  that  such  part  which  has  ceased  to  be 
operated,  or  upon  which  part  work  has 
ceased  for  the  period  named,  should  be 
regarded  as  abandoned.  The  question  to 
be  determined  is  one  of  fact,  and  no  gen- 
eral rule  can  be  laid  down  applicable  to 
all  cases.  The  statute  clearly,  we  think, 
contemplates  there  may  be  an  abandon- 
ment of  a  part  of  a  constructed  railway. 
But  the  fact  that  the  work  of  construction 
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foreign  to  that  for  which  the  land  was  taken,^  although  from  the 
carrying  on  of  such  business  by  the  tenants  the  company  derives  a 
profit  through  the  increase  of  its  freighting  business.  So,  as  it  is  the 
duty  of  a  railway  company  to  operate  the  whole  of  its  road,  if  it  neg- 
lects to  do  so  for  any  considerable  period  without  a  valid  excuse  for 
its  neglect  to  do  so,  such  non-user  will  operate  as  an  abandonment.* 
The  application  of  land  devoted  to  one  public  use,  in  whole  or  in 
part  to  another  public  use,  not  substantially  different  in  its  objects  and 
purposes  from  the  former,  does  not  operate  as  an  abandonment.  Thus 
it  has  been  held  that  a  canal  may  be  converted  into  a  railroad,'  or 
a  plank-road  into  a  railroad,*  subject  only  to  the  payment  of  such 


has  ceased  for  the  period  named,  may,  or 
may  not,  amount  to  an  abandonment  of  a 
part  of  a  contemplated  road.  Each  case 
must  he  solved  in  accordance  with  the 
facts  and  circumstances.  The  u.sual  and 
ordinary  mode  of  constructing  railways, 
we  understand,  is  to  commence  at  a  recog- 
nized terminus,  and  prosecute  and  finish 
the  work  of  construction  continuously 
from  such  point.  Such  was  not  done 
in  this  instance.  But  when  the  work 
of  construction  was  resumed  in  1869  at 
Alhia,  it  proceeded  steadily  and  contin- 
uously from  that  point  north,  instead  of 
south  to  Moulton.  If  there  were  suffi- 
cient reasons  for  taking  this  course,  the 
evidence  fails  to  so  show.  The  right  of 
way  in  question  had  been  procured  at  that 
time,  and  grading  had  been  done  thereon. 
Why  was  it-  not  then,  or  at  some  subse- 
quent time,  utilized?  Nothing,  except 
the  survey  above  stated,  toward  the  con- 
struction of  the  road  was  done  for  a  period 
of  five  years  preceding  the  fourth  day  of 
July,  1879.  The  case,  therefore,  is  within 
the  statute,  unless  the  reasons  urged  by 
the  plaintiff  excuse  performance,  or  tend 
to  show  an  intent  not  to  abandon  the 
portion  of  the  road  aforesaid.  The  survey 
alone  does  not,  we  think,  show  a  resump- 
tion of  the  work  of  construction  in  good 
faith,  conceding  it  was  made  after  July  i, 
1874.  Nor  can  the  construction  of  coal 
and  side  tracks,  and  the  erection  of  station- 
houses,  between  Albia  and  Northwood, 
have  any  tendency  to  show  the  road  be- 
tween Moulton  and  Albia  had  not  been 
abandoned.  Whether  it  was  absolutely 
essential  the  side  tracks  aforesaid  should 


be  constnicted  has  not  been  shown.  But 
conceding  it  was,  then  the  intention  to 
improve  and  extend  the  road  between 
Albia  and  Northwood  has  been  shown, 
while  tliat  portion  between  Moulton  and 
Albia  was,  for  the  time  being  at  least, 
abandoned  or  permitted  to  go  to  waste. 
There  is  not  a  single  fact  or  circumstance 
which  tends  to  show  an  intent  to  resume 
work  south  of  Albia  until  after  the  com- 
mencement of  the  condemnation  proceed- 
ing; and  all  there  is  now  is  an  assertion  of  a 
purpose  on  the  part  of  the  plaintiff  to  either 
proceed  with  the  work  of  construction  or 
have  it  done  by  some  one  in  its  interest. 
If  this  be  sufficient  under  the  statute,  it 
comes  too  late.  The  fact  that  the  company 
under  whom  the  plaintiff  claims  became 
financially  embarrassed  and  was  placed  in 
the  hands  of  a  receiver,  and  therefore 
could  not  finish  the  work  of  construc- 
tion, cannot  be  regarded  as  a  valid  excuse 
under  the  statute,  which  embraces  all  cases 
or  'any  case.'  We  have  no  doubt  such 
a  case  was  contemplated  by  the  statute. 
Because  of  financial  embarrassments,  the 
construction  of  railways  frequently  cease 
for  a  longer  or  shorter  period,  and  the 
General  Assembly  in  its  discretion  has 
fixed  a  time  when  the  rights  obtained  by 
such  company  shall  be  regarded  as  aban- 
doned." 

1  Proprietors  of  Locks,  &c.  v.  Nashua 
&  Lowell  R.  R.  Co.,  104  Mass.  1. 

2  People  V.  Albany  &  Vermont  R.  E. 
Co.,  24  N.  Y.  261. 

»  Hatch's  Caae,  18  Ohio  St.  92.    See 
sec.  234,  "Change  of  Use." 

*  Braiuard  v,  Missisquoi  R.  R.  Co.,  48 
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damages  to  the  land-owner  as  lie  may  sustain  from  the  change  in 
the  use.  Where  the  entry  in  the  first  instance  was  lawful,  upon  an 
abandonment  of  the  route  the  company  may  remove  all  fixtures 
placed  by  it  upon  the  land ;  ^  but  if  the  company  entered  without 
right,  all  the  fixtures  placed  by  it  upon  the  land  become  a  part  of  the 
soil  and  belong  to  the  owner  of  the  land ;  and  if  the  company  sub- 
sequently takes  proceedings  to  obtain  the  land,  upon  assessment  of 
the  damages  the  owner  of  the  land  is  entitled  to  have  the  value  of  the 
track  and  other  fixtures  assessed  to  him  as  a  part  of  the  damages.^ 

A  railway  corporation  having  authority  to  condemn  lands  for  its 
roadway,  proceeded  to  exercise  the  right  and  condemned  the  plain- 
tiff's land,  but  without  constructing  its  road  conferred  its  rights  upon 
another  corporation.  The  court  held  that,  although  the  transfer  was 
not  expressly  authorized  by  statute,  yet  there  was  no  abandonment 
of  the  land,  and  that,  as  the  plaintiff's  interest  was  in  no  way  af- 
fected by  the  transfer,  he  could  not  be  heard  to  complain.^    A  rail- 


Vt.  107.  In  this  case  it  is  lield  that  there 
is  no  such  disparity  in  the  nature  of  the 
use-  of  a  plank-road  and  a  railroad  as  to 
entitle  the  owner  of  the  fee,  whose  land 
was  condemned  for  the  former,  to  damages 
for  its  conversion  into  a  railroad,  as  no 
different  or  greater  burden  was  imposed 
upon  his  land  hy  the  latter  than  hy  the 
former,  and  that  the  damage  he  sustained 
by  reason  of  heing  deprived,  of  the  use  of 
the  plank-road  being  such  as  he  sustained 
in  common  with  all  the  rest  of  the  public, 
he  was  entitled  to  no  compensation  there- 
for, but  that  he  was  entitled  to  damages 
for  the  expense  of  constructing  "■  private 
way  from  his  premises,  rendered  necessary 
by  the  construction  of  the  railroad.  This 
doctrine,  which  upon  its  face  seems  ab- 
surd and  contrary  to  all  authority,  is  rec- 
oncilable with  the  cases  and  with  human 
experience,  upon  the  ground  that,  from, 
the  facts  found,  the  plaintiff's  estate  sus- 
tained no  additional  damage  from  the  con- 
struction of  the  railway,  except  as  to  the 
expense  of  the  construction  of  the  new 
way,  which  was  '  allowed  him ;  and  the 
statement  of  the  court,  that  as  no  different 
or  greater  burden  was  imposed  upon  his 
estate  he  was  not  entitled  to  damages, 
merely  amounts  to  this,  —  that  while  the 
plaintiff  sustained  no  additional  damage 
from   the  construction  of  the  raUway  in 


place  of  the  turnpike,  except  as  to  the 
expense  of  the  new  way,  his  damage  must 
be  restricted  to  that.  If  a  new  burden 
was  not  imposed  upon  his  estate,  he  would 
not  have  been  entitled  to  damages  to  the 
extent  of  the  expense  of  constructing  the 
private  way.  The  truth  is,  that,  owing  to 
the  location  of  the  plaintifTs  estate,  there 
were  no  other  consequential  damages  to 
which  he  was  entitled.  If  there  had  been, 
upon  the  same  principle  that  he  was  al- 
lowed damages  for  the  expense  of  the  pri- 
vate way,  he  was  entitled  to  have  them 
assessed  to  him  also  ;  and  the  case  is  in 
no  sense  an  authority  for  the  broad  propo- 
sition to  which  it  has  been  cited  by  some 
authors,  that  a  turnpike  may  be  con- 
verted into  a  railway  without  the  payment 
of  additional  damages  to  the  land-owner  ; 
but  is  rather  a  direct  authority  for  the 
proposition,  that  where"  a  turnpike  is  con- 
demned for  a  railway  the  land-owner  is 
entitled  to  recover  sueh  damages  as  he 
actually  sustains  from  the  change  of 
use. 

1  'Wager  v.  Cleveland,  &c.  E.  R.  Co., 
22  Ohio  St.  556. 

2  Matter  of  Long  Island  R.  R.  Co.,  6 
T.  &  C.  (N.  Y.)  298  ;  Graham  v.  Conners- 
ville,  &c.  E.  R.  Co.,  36  Ind.  463. 

'  CroUey  v.  Minneapolis  &  St.  Louis 
E.  E.  Co.,  30  Minn.  541. 
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way  company  may  discontinue  proceedings  instituted  by  them 
pursuant  to  the  act  delegating  the  power,  to  acquire  title  to  lands, 
at  any  time  before  the  title  is  acquired  and  the  rights  resulting 
therefrom  have  become  vested  in  the  property-holder.^  But  the 
corporation  instituting  such  proceedings  becomes  answerable  to  the 
owner  for  all  damages  occasioned  by  them.^  Thus  a  railway  com- 
pany having  power  to  take  compulsorily  certain  portions  of  an 
estate,  served  notices  to  treat  for  them.  They  afterward  abandoned 
part  of  their  undertaking,  including  the  land  comprised  in  some  of 
the  notices,  but  took  the  rest  and  paid  the  purchase-money  into 
court,  the  estate  in  question  being  the  subject  of  a  testamentary  set- 
tlement. Before  the  abandonment  certain  costs,  charges,  and  ex- 
penses had  been  incurred  by  the  tenant  for  life  under  the  settlement, 
and  certain  other  costs  were  subsequently  incurred  in  an  unsuccess- 
ful attempt  to  obtain  compensation  for  not  going  on  with  the  notice 
to  treat  in  respect  to  the  abandoned  portions.  It  was  held,  on  a 
petition  by  the  tenant  for  life  for  investment  of  the  fund  in  court, 
that  these  costs,  charges,  and  expenses  might  properly  be  paid  oiit 
of  the  fund  before  investment.^  After  the  report  of  the  commis- 
sioners or  viewers  is  filed  and  confirmed,  the  rights  of  the  parties 
are  determined,  subject  only  to  the  right  of  review  as  to  the  amount 
of  appraisal,  and  the  company  cannot  avoid  the  payment  of  the 
damages.* 

1  Matter  of  Commissioners  of  Washing-  *  Matter  of  Ehinebeck,  &c.  E.  R.  Co., 
ton  Park,  56  N.  Y.  144.  67  N.  Y.  242  ;  Harding  v.  Metropolitan 

2  Leisse  v.  St.  Louis,  &c.  R.  R.  Co.,  2  Ey.  Co.,  L.  R.  7  Ch.  164  ;   East  London 
Mo.  App.  105.  Union  v.  Metropolitan  Ry.  Co.,  L.  E.  i 

'  Be  Strathmore  Estates,  L.  R.  13  Eq.     Exchq.  409. 
388, 
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